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This is a Key-Numbered Volume 

Each syllabus paragraph in this volume is marked 
with the topic and Key-Number section «=» under 
which the point will eventually appear in the Amer- 
ican Digest System* 

rhe lawyer is thus led from that syllabus to the exact 
place in the Digests where we, as digest makers, have 
pla(ted the other cases on the same point— TTiis is the 
Key-Number Annotation. 
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FEDERAL REPORTER, VOLUME 252 C . i 



JUDGES 



OF THB 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OUVBR WBNDELL H0LMB8, Clrcuft JusUce « WaRhlDgton, D. 0. 

Hon. OEORQE H. BINOHXM, Circuit Judge MADcbester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland. Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge^ Boston, Mws. 

Hon. CLARENCE HALE. District Judge, Maine Portland. Me. 

Hon. JAMES M. MORTON. Jr., District Judge, Maasachasetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire ...Littleton, N. Q. 

Hon. ARTHUR L, BROWN. District Judge, Rhede Island Provideooe, R. L 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDBIS, Circuit Justice Washington. D. O. 

Hon. HBNRT 0. WARD. Circuit Judge New Tark. N. T. 

Hon. HBNRT WADB ROGBR8. Circuit Judge New HaTon, Conn. 

Hon. CHARLES M. HOUGH. Circuit Judge ...% New York. N. Y. 

Hon. MARTIN T. MANTON. Circuit Judge New York. N- Y. 

Hon. BDWIN S. THOMAS. District Judge. Connecticut New Haven. Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, B. D. New York Brooklyn. N. Y. 

Hon. EDWIN LOUIS GARVIN. District Judge. B* D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY. District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND. District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, fl. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York. N. Y. 

Hon. JOHN CLARK KNOX, District Judge. S. D. New York New York. N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D Buffalo. N. Y. 

Hon. HARLAND B. HOWB, District Judge. Vermont .Burlington, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY. Circuit Justice Washington, D. O. 

Hon. JOSEPH BUPFINOTON, Circuit Judge Pittsburgh. Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY. Circuit Judge..... Wilmington. De). 

Hon. JOHN RELLSTAB, District Judge. New Jersey Trenton. N. J. 

Hon. THOMAS G. HAIGHT. District Judge. New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON. District JudgOb B. D. PennsylTania... Philadelphia, Pa. 

-Hon. OLIVER B. DICKINSON, District Judge. E. D. Pennsylvania PhiUdelphia, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge. W. D. Pennsylvania Pittsburgh, Pa. 

HosuW. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pituburgh. Pa. 

^Appointed October 24. 1918. 

(▼) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE. Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle. N. C. 

Hon. MARTIN A. KNAPP. Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C- 

Hon. JOHN C. ROSE. District Judge, Maryland..... Baltimore. Md. 

Hon. HENRY Q. CONNOR. District Judge. B. D. North Carolina Wilson. N. C. 

Hon. JAMES E. BOYD, District Judge. W. D. North Carolina •.Oreenshoro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. O Charleston. 8. C. 

Hon. JOSEPH T. JOHNSON. District Judge, W. D. 8. C Greenville, S. C. 

Hon. EDMUND WADDILU Jr.. District Judge. B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, Dlatrl^ Judge, W. P. Virgin** Lirnchhurg, Va. 

Hon. ALSTON O. DAYTON. District Judge, N. D. West Virginia Phlllppl. W. Va. 

Hon. BENJAMIN F. KELLER. District Judfe, 8. P. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMBS CLARK McREYVOLDS, Circuit Justlct ..., Washington, D. a 

Hon. DON A. PARDEE, Circuit Judge AtlanU, Qa. 

Hon. RICHARD W. WALKER. Circuit Judge HpnU^Uls, A1|l 

Hon. ROBERT LYNN BATT8, Circuit Judge Austin, Tex. 

Hon. HENRY D. CLAYTON, Distiiot Judge, N. and M. D. Alabama.... Montgomery, Ala. 

Hon. WILLIAM L GRUBB, DUtriet Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. B&VIN, DlstFlct Judge, 8. D.Alabama Mobile. AUu 

Hon. WILLIAM B. SHEPPARD. District Judge. N. D. Florida Pensacola. Fla. 

Hon. RHYDON M. CALL, District Judge. 8. D. Florida J^c^onville. FU. 

Hon. WILUAM T. NEWMAN, District Judge, if, D. Georgia AUanU, Q^ 

Bon. EMORY SFEBR. District Judge, 8. D. Georgia Macon, Ga. 

Hon. BEVERLY D. EVANS, District Judge. 8. D. Georgia SaTannah. Ga. 

Hon. RUFUS B. FOSTER, District Judge, B. D. Loulslanai New Orleans, La. 

Hon. GEORGE W. JACK, District Jv^ge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILBS. District Judge, N. and 8. D. Mississippi* Kosciusko, Miss. 

Hon. EDWIN R. HOLMES, District Judge. N. and 8. D. Mississippi* Jaokson, MSss. 

Hon. GORDON RU8BBLL, District Judge. B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBBK. District Judge, N. D. Texsji Dallas, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUT0HB80N, Jr., District Judge. S. D. Texas Houstoii. Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas E) Paso, Tax. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAT, Circuit Justice Washington, D. q. 

Hon* JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon, ARTHUR C. DENISON, Circuit Judge Grand Rapid^ Mich. 

Hen. ANDREW M. J. COCHRAN, District Judge. B. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge. W. D. Kentucky Louisville, K]r. 

Hon. ARTHUR J. TUTTLE, District Judge. B. D. Michigan Detroit, Miclu 

Hon. CLARENCE W. SESSIONS. District Ju^ge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLIT8, District Judge. N. D. Ohio Toledo, Ohio. 

Hon. D. C. WBSTENHAVER. District Judge. N. D. Ohio Cleveland, Ohia 

Hon. JOHN B. 8ATER, Distriot Judge. 8. D. Ohio Columbus, OhiOb 

Hon. HOWARD C. HOLLI8TBR. District Judge. S. D. Ohio '..Cinciunatl. Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knox ville, Tenn. 
Hon. JOHN B. McCALLk District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington. D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK. Circuit Judge Chicago. IIL 

Hon. SAMUEL ALSCHULER. Circuit Judge Chicago, 111. 

» Died September 26, 1918. ■ Appointed October 24. 1918, to succeed Henry C. Nlles. 
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Hon. EVAN A. EVANS, Circuit Judge Baraboo, WU 

Hon. KENESAW M. LANDIS. District Judge, N. D. IlllnoU Chicago. 111. 

Hon. GEORGE A. CARPENTER. District Judge, N. D. IlIlnoiB Chicago. III. 

Hon. LOUIS FITZHEKHY, District Judge. S. D. IlUnols Bloomington, III. 

Hon. GEORGE W. ENGLISH, DiBtrlot Judge. E. D. IHinolff Danville, 111. 

Hon. ALBERT B. ANDERSON. District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR U SANBORN. District Judge. W. D. Wisconsin Madison, Wla. 

EIGHTH CIRCUIT 

Hon. WIUJS TAN D1EVANTBR. Clreolt Justice Washingtoa, D. a 

Hon. WALTER H. SANBORN. Ciroult Judge SL Paul. Mlna 

Hon. WILl^IAM C. HOOK. Circuit Judge Leavenworth. Kan. 

Hon. WALTER I. SMITH. Circuit Judge Ceundl Bluffs, Iowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington. D. C. 

Hon. KIM9R0UGH STONE. Circuit Judge Kansas Olty. Ma 

Hon. JACOB TRIEBBR. District Judge. B. D. Arkansas Uttle Rock. Ark. 

Hon. f^ANK A. TOUMANS. District Judge. W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBERT B. LEWIS. District Judgt, Colorado DtOTcr, Oglo. 

Hon. HBNRT T. RBBP, Diatriot Judge> N. D. low^ Creeco. Iow«. 

Hon. MARTIN J. WADE, District Judge, S. D. low* Iowa Olty. low*. 

Hon. JOHN C. POU/)CK. DUtrict Judge. Kansas Kansas City. Kan. 

Hon. PAGB MORRIS, District Judge. MinnefoU Duluth, Minn. 

Hon. WILBUR F. BOOTH, Distriot Judge, MinneaoU , Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis. Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. P. Missouri... Kansaa City, Mo. 

Hon. THOMAS C. MUNQER. Dtotrlct Judge. Nebraska Uncoln. Neb. 

Hon. JOSEPH W. WOODROUGH. District Judge. Nebraska Ontaha, Nel>. 

Hon. COLIN NBBLBTT. District Judge. New Mexico §anU F6, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. D, 

Hon. JOHN H. COTTBRAU DUtrict Judge, W. D. Oklahoma .'. Guthrie, OkL 

Hon. JAMBS D. ELLIOTT. District Judge. South Dakota 8l0i|Z Falls. 8. D. 

Bon. TILLMAN D. JOHNSON, Distriot Judge. Utah Ogden. UUh. 

Hon. JOHN A. RINBI^ Distriot Judge, Wyoming • • Cheyenne^ Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKBNNA. Olrenlt Justice Washington. D. C 

Hon. WILLIAM B. QILBBRT. ClMUit Judge ,...Portiand, Or. 

Hon. BRSKINB M. BOSS, Circuit Judge Los Angeles, OaL 

Hon. WILLIAM W. MORROW, Clpcuit Judge San Francisco, pal. 

Ho«. WIIiUAM H. HUNT. Circuit Judge Washington, D. C. 

Hon. WIUJAM U. SAWTELLB. District Judge, Ariaona Tucson, Aris. 

Hon. BENJAMIN F. BLEDSOE, District Judge, S. D. California Loo Angles. Cal. 

Ho». OflCAR A. TRIPPBT. District Judge, 6. D. CaUfomla Los Angetes, Cgl. 

Hon. WILLIAM C. VAN FLBBT, DUtrict Judge. N. D. California San Francisco. Cal. 

Hon, MAURICB T. POOLING. DUtrict Judge. N. D. CaUfornla San Francisco^ C%L 

Hon. FRA;^K S. DIBTRICH. DUtrict Judge, Idaho Boise, Idaho. 

H0B.GBORGB M. BOURQUIN, District Judge. Montana. Butte. Mont. 

Hon. EDWARD 8. FARBINGTON. District Judge^ Nevada Cataon City, Nev. 

Hop. CHAJRU9S V: WOLVBRTON, DUtrict Judge, Oregon Portland. Or. 

Hon. ROBBRT S. BEAN. District Judge. Oregon Portland. Or. 

Hoi). FRANK H. RUDKIH. Distriot Judge, B. D. Washington Spokane^ WMh. 

Hon. BDWAHD E. CU^^MAN. DUtrict Judge. W. D. Washington SeatUe, Wash. 

Hon. JEREMIAH NBTJiRBR, Distriot Judge^ W. D. Washington 8eatU«, Wash. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



In re STITT. 

In re ROSENBAUM. 

(Circuit Ck>urt of Appeals, Sixth Circuit. August 3, 1918.) 

No. 3139. 

1. Bankbuptct «=>400(3) — Exe^iption — ^Applications. 

Gen. Code Ohio, § 1173S, contemplates that exemptions be claimed by 
way of selection before sale of specific articles of personal property, but 
the manner and time of claiming exemptions in bankruptcy proceedings 
is matter of procedure, and the District Court had power, under the facts 
presented, to permit a bankrupt who had been depending for an exemption 
out of the proceeds of sale of a homestead under section 11737, the pro- 
ceeds of which did not cover mortgage debts, to make a claim for exemp- 
tion out of the proceeds of personalty after sale. 

2. Bankruptcy «=»400(1)— Exemptions — Bubden of Pboop. 

Where bankrupt proved he was a married man, living with wife and 
not owner of homestead, when filing claim for exemption under Gen. 
Code Ohio, § 11738, burden was on trustee under the case presented, to 
alfirmatively show that there was not $500 worth of personalty belonging to 
the estate paid for, and so not subject to prior dalms for purchase price. 

8. Bankeuptcy ^=»395(1) — Exemption6 — "Owneb of Homestead.'* 

A bankrupt, who had title to a homestead which did not sell In the 
bankiniptcy proceedings for enough to satisfy mortgages against it, wab 
not the owner of the homestead, within Gen. Code Ohio, { 11738, as to 
allowances from personalty. 

4. Bankbuptcy €s>446 — ^Appeai/— Questions of Fact. 

In proceeding in Circuit Court of Appeals to revise order of District 
Court allowing exemptions to a bankrupt, questions of fact cannot be 
determined or reviewed, when there is any evidence to support them ; 
nor, in the absence of the testimony, can a finding that there is no such 
evidence be reviewed. 

Petition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Ohio, in Bankruptcy ; D. C. 
Westenhaver, Judge. 

In the matter of the petition of W. C. Stitt, trustee in bankruptcy 
of the estate of Max B. Rosenbaum, bankrupt, to revise an order of 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
252F.— 1 
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the District Court of the United States for the Northern District of 
Ohio allowing statutory exemptions. Order affirmed. 

Guy OhI and Walter C. McKain, both of Youngstown, Ohio, for 
petitioner. 

Horace T. Smith, George Edwards, and David Steiner, all of 
Youngstown, Ohio, for respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and WALTER 
EVANS, District Judge. 

K^TAPPEN, Circuit Judge. Petition under section 24b of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 1916, 
§ 9608] ) to revise an order allowing statutory exemptions. The bank- 
rupt was adjudged such on his voluntary petition December 4, 1915. 
He had two parcels of real estate, on one of which he then resided with 
his wife, Lena Rosenbaum, and their children. In the course of bank- 
ruptcy administration the real estate was sold, bringing a trifle less 
than the amount of two mortgages thereon. The personal estate real- 
ized a considerable amount. 

Section 11737 of the General Code of Ohio, then in force, gave to 
the head of a family or to the wife upon the sale on execution of an 
incumbered homestead an exemption, in lieu of homestead, to the ex- 
tent of $500, out of the net proceeds of the sale above prior liens ; and 
section 11738 provides that: 

"Husband and wife living together • ♦ • and not the owner of a 
homestead, In lieu thereof, may hold (exempt from levy and sale real or person- 
al property to be selected by such person, his agent or attorney, before sale, not 
exceeding $500 in value, in addition to thie amount of chattel property other- 
wise by law exempted." 

Application was duly made for the. payment of the exemption, as 
well as for dower in the real estate. The referee denied all claims for 
exemption, as well as the wife's claim of dower. The District 'Judge, 
on review, affirmed thd action of the referee in denying the wife's 
claim to dower, but allowed the claim to the $500 exemptions out of 
the proceeds of the sale of personalty. The wife acquiesces in the de- 
nial of her claimed dower. The trustee seeks review of the allowance 
of exemptions. The case thus involves only the propriety of their al- 
lowance from personalty. The grounds of the objection thereto are 
these. 

[1] 1. That the Ohio statute requires that the exemptions be claim- 
ed by way of selection, before sale, of specific articles of personal 
property, that by failing to so select and demand the right to exemp- 
tions was waived, and that the bankruptcy court had no power to 
award exemptions in cash out of the proceeds of the sale. 

We accept the construction of the Ohio statute adopted by the Ohio 
courts, as contemplating a selection of specific articles of personalt}' 
before execution sale. In re Baker (C. C. A. 6) 182 Fed. 392, IW C. 
C. A. 602. But the question is whether, by departing, in the course 
of bankruptcy administration, from the specific method of selection 
provided by the Ohio statute with reference to sales on execution, the 
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right to exemptions is irrevocably lost. It is true that the right to ex- 
emptions is a personal privilege, and may be waived by the debtor ; 
but the Bankruptcy Act aims to assure to him the exemptions given by 
the statutes of the state. Section 6a of the act (Comp. St. 1916, § 9590) 
expressly gives the benefit of the statutory exemptions, whatever they 
may prove to be. In re National Grocer Co. (C. C. A. 6) 181 Fed. 33, 
35, ICM C. C. A. 47, 30 L. R. A. (N. S.) 982. Section 2, subd. 11, 
(Comp. St. 1916, § 9586), expressly authorizes courts of bankruptcy 
to "determine all claims of bankrupts to their exemptions" ; and Gen- 
eral Order No. 17 (89 Fed. viii, 32 C. C. A. xix) requires the trustee 
to report to the court "the articles set oflf to the bankrupt by him." 

The record in this case effectually repels any inference of waiver, 
actual or intended, unless the mere failure to demand specific articles 
of personalty before sale inflexibly works such waiver as matter of 
law. By the schedules filed with the petition for adjudication in bank- 
ruptcy the $500 exemption was expressly claimed in cash out of the 
proceeds of the sale of real estate, "or the, proceeds of the sale of his 
personal property, as provided in sections 11737 and 11738 of the 
General Code of Ohio." The referee has found as a fact that "there 
was no cash in this estate at the time of the adjudication," whose date 
was that of the petition therefor. As early as January 14, 1916, the 
bankrupt's wife also filed a claim to -exemptions from the homestead, 
and on July 19, 1916, she demanded exemption from the personalty 
in lieu of real estate. Up to this lime the trustee had not refused to 
set aside exemptions from personalty. Both the bankrupt and his 
wife had apparently at first expected that the real estate would bring 
enough to leave a surplus available for dower and homestead exemp- 
tions above the one mortgage admitted to be an antecedent lien. The 
sale of the real estate on July 12, 1916, failed to bring the amount of 
the two mortgages thereon. Whether on July 19th it had been defi- 
nitely determined that the other mortgage was also a valid antecedent 
lien is not clear, but presumably the small price realized at the^sak 
of the realty made the necessity of resort to personalty seem more 
probable. Until it appeared that the exemptions could not be had 
from real estate, the personalty could not be resorted to. Meanwhile 
the personalty (largely a merchandise stock) had been partly sold at 
retail. The last of it was sold in bulk in June or July, 1916; the pre- 
cise time does not appear. 

Under these circumstances, we think the bankrupt cannot be said, 
as matter of law, to have waived the right of exemptions in personal 
property. It is not suggested that the estate has suffered or will suffer 
from the failure to select, as exempt, before sale, specific articles at 
their appraised valuation. In such a case it would be proper to dimin- 
ish the award of exemptions by a proper proportion of the costs Of 
sale and by the difference between sale price and appraised valuation. 
In re Crum (D. C.) 221 Fed. 729, 34 Am. Bankr. Rep. 586. But that 
question is not here. We agree with the District Judge, that the man- 
ner and time of making, in the course of bankruptcy administratioh, 
the statutory claims for exemptions is matter of procedure only, and 
that under the circumstances presented here it would have been the 
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plain duty of the court below to permit an amendment to the claim so as 
to call for the application of proceeds of personalty sold. These con- 
clusions are fortified by a prior decision of Judge Westenhaver (In 
re Radcliffe, Bankrupt [D. C] 243 Fed. 716, 39 Am. Bankr. Rep. 
612), and the opinion of Judge Tayler (In re Berman [D. C] 140 
Fed. 761), and are not inconsistent with In re Stern, 30 Am. Bankr. 
Rep. 694. To hold otherwise would be to permit the exemption stat- 
utes to be emasculated through a narrow and purely technical con- 
. struction. We find nothing in the cited decisions of the Ohio state 
courts compelling such construction. The action of the District Judge 
must be treated as in effect permitting such amendment. We think 
his action right. 

[2] 2. The trustee's second ground of objection is that the bank- 
rupt has not shown that any of the personal property belonging to 
the estate has been paid for. This objection rests on the fact that the 
concluding clause of section 11738, above cited, provides that: 

"No personkl property shall be exempt from execution on a judgment ren- 
dered for the purchajne price or any part thereof." 

There is no affirmative claim that there was not in fact more than 
$500 of personal property paid for, and thus not subject to prior claims 
for the purchase price. The fact that the debtor's property was less 
in value than his debts has no tendency to show that no portion of 
the stock on hand, and represented by the $500 exemption, was paid 
for. The question is, at the best, merely one of burden of proof. We 
think that, under the case presented, the District Judge rightly held 
that the burden was on the trustee to show that there was not on 
hand $500 of personalty not subject to prior claims for purchase price. 
True, it is the general rule that one claiming exemptions must show 
himself to be within the terms of the statute. The bankrupt did this 
when he proved that he was a married man, living with his wife, and 
not*the owner of a homestead. The later clause, relating to execu- 
tions for purchase price, was not, strictly speaking, a statutory con- 
dition of his general right to exemption from personal estate. It 
would naturally prevent the debtor claiming as part of his exemptions 
specific articles of property then subject to execution for purchase 
price; but that would seem to be its only effect. It is also true that 
the trustee in bankruptcy has the same rights as a creditor holding ex- 
ecution. But (and this is all we need decide) we think that, under the 
case as it stood below, the trustee was fairly called upon to show that 
there was not $500 worth of personalty belonging to the estate paid 
for. The record, so far from supporting an inference that the person- 
al estate was all unpaid for, tends rather to the contrary. The retail 
sales of the stock of merchandise had covered a considerable period ; 
the amount tliereof is not shown, but it affirmatively appears that the 
net profit therefrom was about $1,750, and that the bulk sale of the 
remainder brought $8,925. The natural presumption would be that 
the estate had at least $500 of personalty not represented by goods 
unpaid for. We think this ground of objection not good, 

[3] 3. Section 11738 of the General Code of Ohio permits the al- 
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lowance of exemptions from personalty only in case the debtor is 
"not the owner of a homestead." The trustee contends that the bank- 
rupt was in fact the owner of a homestead at the time of the adju- 
dication, and that his status as to right to exemptions must be taken 
as of that date. 

It is true that, while the bankrupt's real estate generally passed to 
his trustee, his homestead rights therein did not so pass (In re Na- 
tional Grocer Co., supra, 181 Fed. at page 35, 104 C. C. A. 47, 30 L. 
R. A. [N. S.] 982, and cases there cited) ; and it is also true, broadly 
stated, that the bankrupt's status at the time of the adjudication gov- 
erns. But to carry this reasoning, under the facts of this case, to the 
extent of denying the right of exemptions, is to "stick in the bark." 
The homestead right turned out to be one in form only; from the be- 
ginning, it utterly lacked substance, except to the extent of a few 
months* occupancy prior to its sale in bankruptcy; and for reasons 
which seemed to the District Judge good, the trustee's claim for rent 
during this occupancy, as against the claimed exemptions, was reject- 
ed ; and the trustee does not complain. The recognition of the shad- 
owy nature of the homestead right doubtless prompted the twofold 
claim as to method of payment, not only included in the debtor's sched- 
ules, but in the later claims presented by the bankrupt's wife. The 
homestead right disappeared in the actual course of the bankruptcy 
administration, by the sale of the real estate at less than the amount 
of the mortgages thereon, and by the adjudication that both mortgages 
were antecedent to homestead and dower rights. The disappearance 
was as effectual as if the right had not been claimed. In fact, the es- 
tate got the benefit of one of the mortgages in question. The history 
of the exemption claims already given brings the case directly within 
the spirit of the statute. We think the third objection equally without 
merit. 

4. The referee found that the bankrupt had failed to account to the 
trustee for merchandise in his possession, and under his exclusive con- 
trol, during the 11 months preceding the date of the adjudication, in 
the value of $37,630.89. The EMstrict Judge expressed the opinion that 
"the fraudulent conduct and the loss by mismanagement of the bank- 
rtipt prior to the adjudication does not affect either his right or his 
wife's right to the exemptions allowed by law," and that unler^ the 
bankrupt had the merchandise in question in his possession and under . 
his control at the date of the adjudication his prior possession and con- 
trol furnished no reason for denying the right to exemptions. 

We find it unnecessary to consider whether or not this view is cor- 
rect, for the District Juage expressly stated not only that he found no 
evidence to support the referee's finding that the amount of the prop- 
erty in the bankrupt's possession prior to adjudication was the amount 
already stated, "except a comparison between the condition shown in 
the bankrupt proceedings and the credit statement of the bankrupt fur- 
nished a year before"; but he had already said, "Neither do I find 
any evidence that the bankrupt failed to account to the trustee for mer- 
chandise in his possession and under his exclusive control." This ap- 
parently refers to the referee's finding No. 7, invoked by the trustee. 
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and which we have cited above. The District Judge apparently meant 
not only that the fact found by the referee would not defeat the claim 
for exemption, but that there wsts no evidence to support that find- 
ing of fact. 

[4] On this proceeding to revise we are limited to a review in mat- 
ter of law, and cannot determine questions of fact involved in the 
finding or order sought to be reviewed, when there is any evidence 
to support them ; nor in the absence of testimony can we review a find- 
ing that there is no such evidence. Duryea Power Co. v. Sternbergh, 
218 U. S. 299, 302, 31 Sup. Ct. 25, 54 L. Ed. 1047; In re Stewart (C. 
C. A. 6) 179 Fed. 222, 228, 102 C. C. A, 348; In re Holden (C. C. A. 
6) 203 Fed. 229, 233, 121 C. C. A. 435 ; In re Wood (C. C. A. 6) 248 

Fed. 246, 249, C. C. A. . The evidence taken by the referee 

was all before the District Judge ; none of it is before us. The judge's 
statements regarding the lack of evidence must, upon this record, be 
treated as findings of fact, and are binding on us as such. In re Wood, 
supra. 

We have considered all the grounds of objection to the order below, 
so far as discussed in this court on behalf of the trustee. We find 
no prejudicial error in respect to either of them, and the order com- 
plained of is accordingly affirmed, with costs. 



THE ALLEGHENY. THE EMILY MARIE. THE LIGHTER NO. 17. 

(Circuit Court of Appeals, Third Circuit May 25, 1918.) 

Nos. 2378, 2879. 

1. Towage ^=>15(2) — Injubt to Tow— JPbesumption or Fault. 

When, In passing through the span of a bridge 500 feet wide, under 
favorable weather conditions, two of eight barges malting up a tow were 
seriously damaged by striking one of the piers, the burden rests on the 
tug to exonerate herself from presumed fault 

2. Towage ^=>11(1) — Duty of Tuo to Kes:p Tow in Pbopeb Condition. 

It is not sutfielent for the master of a towing tug to see that his tow 
is properly made up ; but it is his duty to keep it under constant observa- 
tion, and to see that it remains in proper condition. 

3. Towage «©=>11(7) — Injury to Tow— Liability of Tug. 

A tug held not exonerated from fault for permitting its tow to swing 
against a bridge pier by the fact that the tow was disarranged by an- 
other tug, which without its knowledge removed one of the boats while 
moving, where this occurred an /hour before the collision and could have 
been readily discovered. 

4. Towage <S;=»11(1) — Duty of Tug— Knowledge of Currents. 

It is the duty of the master of a tug, towing on a tidal river, to know 
the set of the tides and currents. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Suits in admiralty by Harry W. Whiteman, owner of the lighter 
Allegheny, and by the Hainesport Mining & Transportation Company, 
owner of Lighter No. 17, against the steam tug Emily Marie, Nelsof. 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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H. Gildersleeve, John McAteer, and Anna P. Ganer, claimants. De- 
cree for respondents, and libelants appeal. Reversed. 

Lewis, Adler & Laws, of Philadelphia, Pa, (J. Frank Staley, of 
Philadelphia, Pa., of counsel), for appellants. 
Willard M. Harris, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the lighters 
Allegheny and No. 17 each filed libels agsdnst the steam tug Etnily 
Marie for damages resulting from their, collision, while in tow of such 
tug, with the pier of a bridge spanning the Delaware river. On 
hearing, the court, in an opinion dismissed the libels. Thereupon the 
lighters each took an appeal, and as such appeals involve the same ques- 
tion we consider them both in this opinion. The pertinent facts of the 
case are well summarized in the opinion of the court below as follows : 

"On the afternoon of November 8, 1915, the Halnesport Company engaged 
the tug Emily Marie ta do some towing for it daring the balance of that day. 
The tug was under the control of her own master and crew, and subject to 
the directions of the Hainesport Company only to the extent that she was to 
do such work as the company might direct her to do. She was, in fact, or- 
dered to take a flotilla of lighters from a point on the Delaware river, above 
Philadelphia, to another point further down the same fiver. The flotilla con- 
sisted of nine lighters, ed^t of which were arranged in tiers of two each, 
thus making four tiers. The ninth lighter, the Allegheny, was at the. extreme 
rear of the flotilla, ma^e fast to each of the lighters in the fourth tier, so 
that she was approximately in the center of their sterns. The flotilla was 
made up under the directions of the master of the tug in the way It was, so 
that it would tow most advantageously. The Allegheny at the time was un- 
der charter to the Hainesport Company. In the first tier were lighters No. 24 
and the Wilson Allen ; in the second tier, lighters No. 22 and the Willie; in 
the third tiers, lighters No. 20 and Ko. 23 ; and in the fourth tier, lighters 
No. 17 and No. 14. The leingth of the flotilla as thus made up, including the 
Allegheny, and tJie length of the hawsers from the tug to the lighters of the 
first tier, was approxinaately 730 feet In order to reach her destination, the 
tug had to pass under a bridge of the Pennsylvania Railroad, which spans 
the Delaware river, about a mile above Bridesburg. When the flotilla was 
about opposite the latter place, tlie tug Hainesport, which also belonged to 
the Hainesport Company, came alongside and removed the Ughter No. 14, 
and directed the captain of the Allogheny to fasten the latter to the stern of 
No. 17, which was also owned by the Hainesport Company. This was dom> 
without the knowledge of the master of the tug and without his consent. 
After the No. 14 was removed and made fast to the tow of the Hainesport, 
the latter proceeded down the river, passing the Emily Marie on the starboard 
shortly before she reached the Pennsylvania bridge. The tide at the time nas 
on the ebb, and the flotilla was making from four to flve miles an hour. The 
Pennsylvania bridge was reached, the tug and the lighters in the first two 
tiers passed through safely, but the No. 23 scraped* fairly well aft against 
the first abutment of the bridge toward the Pennsylvania side of the river, 
the No. 17 collided with it so violently that she was overturned, and the Al- 
legheny hit it, head on, 3 or 4 feet from the starboard bow. It was dark, but 
clear, at the time of the accident, as it had been for some time previous. The 
width of the span of the bridge through which the flotilla was passing was 
about 500 feet, and the set of the current was toward the Pennsylvania shore. 
That an accident was likely was not discovered by those in charge of the 
tug until Just before the collision, and when it was too late to avoid it. Both 
the No. 17 and the Allegheny were quite substantially damaged. It Is tho ob- 
ject of these suits to recover for such damages." 
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.[1] Under such facts — ^a broad, open roadway; the lashings of 
the tow secure; the wind and water conditions favorable — it is clear 
that the passage through the span of the bridge in safety was one 
that should have been made, and the sinking of the two lighters, 
without any concurring fault on their part, against the pier, was so 
incompatible with the safe passage to be expected under such condi- 
tions that the burden rested upon the tug to exculpate herself from 
presumed fault. In The Steamer Webb, 81 U. S. (14 Wall.) 414, 
20 L, Ed. 774, it was said : "There may be cases in which the re- 
sult is a safe criterion by which to judge of the character of the act 
whftli has caused it." And we think this is a case of that kind. 

[2, 3] This colHsion could, not have occurred without the fault of 
some one, and, the lighters being without fault, it follows the fault 
is presumptively that of the tug, which was in exclusive control, un- 
less she has shown the collision was the result of inevitable accident, 
or was caused by some agency other than the tug or tow. The W. 
G. Mason, 142 Fed. 915, 74 C. C. A. 83, and cases there cited. This 
the tug attempts to do by placing the blame on the tug Hainesport, 
which, as noted above, removed lighter No. 14 from the tow somewhat 
more than a mile above the bridge and nearly an hour before the 
collision. But assuming, for present purposes, the taking of No. 14 
did endanger the tow's safety, the attempted exculpation, namely, 
that the Emily Marie did not know No. 14 had teen removed and 
the safety of the tow thus endangered, far from exculpating it, only 
serves to make more glaring the fault of the Emily Marie. More- 
over, it shows a course of ignorance of, or indifference to, the duty 
of a tu^ to a tow made up of nine powerless Ughters. That the tug 
could simply take such a tow in draft, and then proceed without keep- 
ing it under observation, seems to have been the master's conception 
of his duty toward the tow. In that respect, he testified : 

"Well, you can handle them better; they handle more like one boat, the 
shorter and closer, the better you handle them; yon can swing them, and do 
most anything you want with them. Wherever the head boat goes, the rest 
mast follow ; thaVs all you ha/ve to look out for,*' 

To this standard of towage duty we cannot give our approval 
That the master did not know^the Hainesport had taken No. 14 from 
the tow the answer admits and the captain testified. That he could 
have seen the position of the two wluch struck the pier later, had 
he looked, is clear. The lighters had the regulation lights. A deck 
hand who was in the pilot house of the Emily Marie testified that 
he looked back and saw the Hainesport, and "she was right close to 
our tow, and I said she must be helping us"; and that the captain 
could have seen the condition of the tow, had he looked earlier, is 
shown by his own testimony that he did see its threatening condition 
when he looked just as the tug was approaching the bridge, and that 
he at once recognized the condition in which the tow had gotten. In 
that regard he says: 

"Q. Before you entered the bridge under the span, did yon look back at 
your tow? A. We always — . Q. What did you do on this occasion? A. 
When I entered the draw I looked back. Q. What did you see as you looked 
back? A. I was surprised to see the two hind boats in the condition they 
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were In; it looked to me as if they were going sideways. Q. If they con- 
tinued, what would they do? A. I noticed it, and knew they would run the 
first two boats into the bridge; about that time the engineer opened her wide 
open, and 1 threw my wheel hard to port — threw the two head Jx)ats over to 
the abutment, to throw the tail end of the tow away from the abutment to- 
wards Jersey. Q. How long before that had you seen the condition of the 
tow? A. I looked back right then. Q. Before you noticed these barges sheer- 
ing crosswise, how long had you looked back before, and what condition did 
you find it in? As you entered the bridge channel you saw then that you had 
to pull the tow over; now how soon before that had you looked back, and 
then how had you seen them towing? A. Three or five minutes. Q. How were 
they going? A. Going all right. Q. And as you were about approaching the 
bridge channel you looked back and saw the barges in that condition, these 
stern barges? A Yea Q. What condition were they in as you looked at them 
before? A. The Allegheny, the hind boat, was heading right for the Penn- 
sylvania shore; I thought their lines had parted"; I knew there was some- 
thing wrong. Q. Could you see between the barge Allegheny and the barge 
ahead that there was a width there, a distance that you didn't observe be- 
fore; is that what you mean? A. Yes. Q. When you saw these barges sheer- 
ing in, what did you do with the tug boat? A. Pulled right for the Pennsyl- 
vania shore. Q. In an effort to do what? A. In an effort to pull tho two 
head barges in tow to the abutment, to get a swing to swing the tail end over. 
Q. What was done with your engine? A. Wide open. Q. Did your wheel and 
your engine have any effect in stopping the sheer -of the last barges? A. 
No; they didn't Q. What did they continue doing? A. They kept on and 
hit the abutment" 

It will thus be seen that, if the Hainesport's taking lighter No. 14 
from the tow' and rearranging the Allegheny caused the two hind 
boats to turn sideways, as the captain of the Emily Marie testified, 
the failure of the captain to keep an oversight of the tow would still 
charge the tug with fault. Indeed, these heavily laden lighters must 
have been getting into this threatening position very slowly — a fact 
which shows the length of time the captain failed to look. 

[4] But, in addition to this, the proofs tend strongly to show there 
was another fault of his, which we find contributed largely to the 
collision. The duty of the captain to know the flow of currents, 
tides, and like navigation conditions is clear under the decisions: 
The Webb, supra ;. Vessel Owners Co. v. Wilson, 63 Fed. 630, II 
C, C. A. 366; The Kalkaska, 107 Fed. 959, 47 C. C. A. 100. But 
the proof is that he did not, and< was laboring under a mistake. Aft- 
er the accident, the explanation he gave of the collision was : 

"Capt Ganer wasi speaking to me about it and I says, 'Captain, how did 
it occur?* and he says, 1 thought the tide set the other way from what it 
did.' He kept pretty well over to the Pennsylvania side, thinking the tide 
would carry him over, but unfortunately for him the tide didn't set that way. 
Q. When he conversed with you, did he say that he was in charge on the 
night of the accident? A. He said the tide set the other way, and that's the 
reason it happened." 

Had the tug captain known the set, of the tide toward the pier with 
which his tow collided, pi^oper navigation would have kept him from 
pffesing in such dangerously close proximity to the pier as the 
tow was when it did pass. Without entering upon a discussion of 
other faults of navigation alleged against the tug, we are clear that 
the two faults charged against the tug, namely, failure to watch the 
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tow and failure to note the set of the tide, are sustained, and there- 
fore the Emily Marie must be adjudged responsible to the libelants. 

The decree below will therefore be reversed, and the cause remand- 
ed, with instructions to enter decree in favor of the libelants. 



IRWIN V. MAPLE. 

In re GASKILU 

(Circuit Court of Appeals, Sixth Circuit May 16, 1918.) 

No. 2852. 

1. Bankruptcy ^=»342% — Claims — Objections. 

Where two creditors had made formal objection to a claim, contested it 
before the referee, and resented exception tx) its allowance, it was not 
necessary for the creditors to present their objection in writing' as a 
condition to a review of the referee's action. 

2. Bakkbuptcy ^=»342% — Review of OBDEBd of Refebeb — ^Petition. 

Under General Orders in Bankruptcy No. 27 (18 Sup. Ct vUi, 89 Fed. 
xl, 32 C. C. A. xxvii),, no particular formality is required to secure re\iew 
of orders or other proceedings of the referee apart from the filing of the 
petition. 

3. Bankruptcy <@=»9(2)— State Statutes — Suspension. 

Ohio statutes relating to preferential transfers (Gen. Code Ohio, S 
11104) are not in effect bankruptcy laws themselves, and so were not sus- 
pended by the naticmal Bankruptcy Act 

4. Bankruptcy ^=»185 — ^Trustee — Right op. 

Under Bankruptcy Act, § 70e, a trustee in bankruptcy may recover for 
the benefit of the estate property transferred in violation of the state law. 

5. Covenants ^=>130(4) — Breach of Warranty — Measure of Damages. 

Under the Ohio rule, where land conveyed under a general warranty is 
recovered by the owner of a paramount title, the purchaser's measure of 
damages is the amount of the consideration received by the warrantor, 
with interest 

6. Bankruptcy <®=s>303(3) — Preferences — Mortgages — Evidence. 

Evidence held to show that a mortgage, under which a creditor of thfl 
bankrupt claimed priority, was made In contemplation of insolvency, and 
with the design, known to the creditor, as well as to the bankrupt, to 
directly prefer the creditor to the exclusi<Mi of other creditors. 

7. Fraudulent Conveyances <S=»3 — Transfers — Preferences. 

Ohio statutes (Gen. Code Ohio, § 11104 et seq.), prohibiting preferential 
transfers, etc., made in contemplation of insolvency, are valid. 

8. Fraudulent Conveyances <@=>122(*J) — Preferential Transfers — Invalid- 

ity. 

A mortgage by which a debtor in contemplation of insolvency intended 
to prefer one creditor and indirectly to prefer another creditor by provid- 
ing for the mortgagee's payment of that creditor's claim. Is invalid under 
Gen. Code Ohio. §§ 11104, 11105. 

9. Fraudulent Conveyances ^=»122(2) — Statutes-tExceptions. 

Gen. Code Ohio, § 11105, providing that nothing in section 11104 in- 
validating preferential transfers, etc., shall vitiate any mortgage made in 
good faith to secure a debt or liability created simultaneously with the 
mortgage, etc., is but declaratory of a settled rule of judicial decision, dUd 
effect should be given thereto as far as may be done consistently with the 
rest of tho enactment. 

^=9l<\>r other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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10. Fraudulent Cowveyanceb €=»154(1) — Pbefebences — ^Validitt. 

A mortgage, though not recorded within three days, held valid in so far 
as It secured an advance to be made to cover the expense of repairing 
the mortgaged premises, for as to that item it was not preferential, within 
Gen. Code Ohio, § 11104, and recordation within three days, as required by 
section 11105, to take it without the provisions of the first section was 
unnecessary. 

Appeal from the District Court of the United States for the West- 
em Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. ' 

In the matter of the bankruptcy of Edson M. Gaskill. The claim 
of Augustus C. Irwin, which was allowed by the referee as a secured 
debt was reversed on appeal by W. Chester Maple, trustee in bank- 
ruptcy, and claimant appeals. Reversed, with directions. 

Cobb, Howard & Bailey and Oliver G. Bailey, all of Cincinnati, Ohio, 
and George E. Young, of Lebanon, Ohio, for appellant. 

Wm. R. Collins and Edwin W. Kemper, both of Cincinnati, Ohio, 
for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
reversing an order.of a referee in which the claim of Irwin, appellant, 
was allowed as a secured debt. Involuntary proceedings in bankruptcy 
were commenced against Edson M. Gaskill, June 4, 1914, and he was 
adjudicated a bankrupt on the 25 th of the month. The claim in dis- 
pute, verified by Irwin and stating that the bankrupt was indebted to 
him therefor, consists of a promissory note of the bankrupt, dated at 
Cincinnati June 25, 1913, payable on or before two years from date, 
to the order of Louis C. Cordes, for $2,500, with interest at 6 per cent, 
per annum. On the same date and to secure this note a mortgage was ' 
given to Cordes by the bankrupt upon all his real estate, his home, 
which is situated near Lebanon, Warren county, Ohio. The claim 
was filed with the referee July 21, and allowed October 22, 1914. 
Two creditors of the bankrupt, by their counsel, objected to allowance 
of the claim, or to any finding that the mortgage was valid, or consti- 
tuted a lien upon the real estate. Upon hearing, the referee found 
that the promissory note was indorsed by Cordes to Irwin, and that 
both instruments were ^'presented to and filed with the referee" by 
Irwin, and further, in substance, that the claim was good, and that 
the mortgage constituted a "valid lien" on the real estate to secure 
payment of the claim, subject, however, to a prior mortgage lien given 
by the bankrupt to the Lebanon Loan & Building Association. 

[1,2] Therepon the trustee in bankruptcy filed with the referee a 
petition for review, stating among other things that allowance of the 
claim "as a secured claim" was error, praying that this error and 
the "questions of law and fact raised before" the referee and "decided 
by him" be certified to the District Judge, and that the order be re- 

4s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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viewed, the mortgage declared *'to be illegal, fraudulent, and void," etc. 
The referee filed his certificate, attaching a transcript of the evidence 
in full. Contention is made, though it cannot be sustained, that the 
trustee was not entitled to a review. True, as counsel say, it does 
not appear that prior to filing the petition for review the trustee had 
made formal objection to the claim; but the two creditors mentioned 
seasonably appeared by counsel, and not only objected to the claim, 
but also contested it before the referee, and reserved exception to his 
action. In these circumstances it was not necessary for the creditors 
to present tlieir objection in writing (Embry v. Bennett, 162 Fed. 139, 
140, 89 C. C. A. 163 [C. C. A. 6]), nor, apart from filing the petition, 
were any particular formalities required to secure a review of the 
orders or other proceedings of the referee (General Order in Bank- 
ruptcy 27, 210 U. S. 578, 18 Sup. Ct. viii ; 89 Fed. xi, 32 C. C. A. 
xxvu); In re Swift [D. C] 118 Fed, 348, 349, by Judge Lowell; In 
re People's Department Store Co. [D. C] 159 Fed. 286, 287). 

In the court below, upon consideration of the proceedings in review 
"with the testimony as presented to the referee," an order was en- 
tered finding that the mortgage is "not a valid lien" against the bank- 
rupt's real estate, and directing the referee to disallow the mortgage, 
finding further, however, that Irwin "holds -an unsecured claim against 
the b^ikrupt herein in the sum of $2,500, with interest from June 25, 
1913, to the date of adjudication," and directing its allowance "as 
an unsecured claim." 

[3, 4] Plainly the important issue is whether Irwin has a valid 
mortgage. The determination of this issue must depend upon the stat- 
ute law of Ohio, and the right of the trustee under the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544) to challenge the trans- 
action for the common benefit of the bankrupt's creditors. The 
promissory note and mortgage were executed, as we have seen, nearly 
a year before the bankruptcy proceeding was begun. It was claimed 
in Irwin's behalf in the court below, and also here until recently, that 
the applicable statutes of Ohio are in effect bankruptcy laws them- 
selves, and are suspended by operation of the Bankruptcy Act of Con- 
gress, and hence that the contention of the trustee must fail, since the 
transaction did not occur within the four months period of the Bank- 
ruptcy Act. By reason of this contention the hearing of the instant 
case was postponed through consent of counsel until the question 
of conflict between the Ohio statutes and the Bankruptcy Act should 
be determined by the Supreme Court, where upon certificate of this 
court the question was pending in Stellwagen v. Clum. It was there 
settled, February 4th last, that the Bankruptcy Act does not operate 
to suspend the Ohio statutes in question. 245 U. S. 605, 611, 618, 38 
Sup. Ct. 215, 62 L. Ed. 507. The decision also sustains the right of 
the trustee in virtue of section 70e of the Bankruptcy act (Comp. St. 
1916, § 9654) to recover property transferred in violation of state 
law. 245 U. S. 613, 615, 38 Sup. Ct. 215, 62 L. Ed. 507. The right of 
action so given is enforceable at any time within the period prescribed 
by the applicable state statutes (Id.) ; and in Ohio this period is fixed 
at four years (218 Fed. at page 733, 134 C. C. A. 408, and citations 
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[C C. A. 6]). It follows that, if any creditor of the bankrupt might 
have avoided the mortgage, the trustee may avoid it and recover the 
bankrupt's interest in the mortgaged property, or in the proceeds de- 
rived from its sale. ' • 

[5,8] The question of validity of the mortgage cannot be rightly 
understood without further statement of some of the facts — some 
that are scarcely open to serious dispute, concerning the origin, de- 
livery, and transfer of the instrument. Gaskill, the bankrupt, is the 
father-in-law of Irwin, and to the extent of $2,000, including' accrued 
interest, Irwin's claim against him was a matter of long standing. 
Gaskill could not pay the claim, and until the note and mortgage were 
given did not undertake to secure it. Besides, his financial condition 
was at that time threatened by obligations of somewhat remote origin. 
As early at least as 1879, Gaskill had by deeds of general warranty 
conveyed real estate situated in Clermont coynty, one portion to John 
D. Randall, and another to Edward Conover, Ivho in turn conveyed 
it by like deed to David Grossnickle. A claim concerning these 
lands had recently developed, which, if valid, would directly affect 
Gaskill upon his covenants of general warranty ; indeed, suits had been 
brought by the owner of what proved to be an outstanding and par- 
amount title to all this land; and judgments were recovered therein 
against Randall and Grossnickle in May, 1911. These judgments were 
affirmed by the circuit court in November, 1911, and by the Supreme 
Court of Ohio May 27, 1913. Gaskill knew of the pendency of these 
suits, and attended the session of the circuit court when the decision 
was rendered against Grossnickle; the subject of compromise was 
then considered in Gaskill's presence, but he advised that the deci- 
sion of the Supreme Court be obtained ; and he testifies that on June 
4 or 5, 1913, shortly after the decision of the Supreme Court, a com- 
promise was talked about "in my place," inferentially at his home. 
Suits were subsequently brought against him by Grossnickle and Ran- 
dall in the Warren common pleas to recover damages for breach of his 
covenants of warranty; and in May, 1914, judgment was recovered 
by the former for $1,619.03 and by the latter for $1,606.96. These 
judgments, of course, operated to fix the amount of Gaskill's liability 
under each of his covenants of warranty; but the amount in each 
instance could be readily ascertained in advance of judgment. 

The Ohio rule of damages in such cases is the amount of the con- 
sideration received by the warrantor for the premises, and interest. 
King V. Kerr, AdmV, 5 Ohio, 155, 160, 22 Am. Dec. 777 \ Lloyd v. 
Quimby, 5 Ohio St. 262, 266 ; Wetzell v. Richcreek, 53 Ohio St. 62, 
73, 74, 40 N. E. 1004. In view, then, of his manifest liability under 
the covenants, it is clear, and is not disputed, that the practical effect 
of the earlier judgments establishing the paramount title to the lands 
Gaskill had conveyed was to render him insolvent at the date of the 
mortgage now under review. Thus within less than one month after 
the Supreme Court affirmed the judgments, indeed within 20 days 
after the discussion of their compromise, the mortgage now in issue, 
as well as the note it was given to secure, was executed and delivered. 
It is not clear, nor perhaps important, whether Irwin or Gaskill in- 
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itiated the subject of the loan, but in one part of his testimony Gas- 
kill states: 

"I was the one that requested my son-in-law [Irwin] to borrow the moneys 
I do not know whether he mentioned it first, or me; but I am pretty sure I 
did. ♦ • ♦ Mr. Irwin did not think he wanted to be secured, nor was he 
anxious previous to that time; but he got. so he wanted his money." 

Gaskill wanted $500 more than the sum he owed Irwin. He says, 
in substance, that he wished to use $300 to pay a note of his in a bank 
at Loveland, Ohio, and $200 for repairs of buildings on his home 
premises. The method adopted to secure Irwin's claim and the addi- 
tional $500 was tliis: Through arrangement of Irwin and Louis 
Cordes (who lived at Wyoming and was engaged in business at Car- 
thage, Hamilton county) the note and mortgage were executed at 
Cincinnati, and, in the presence of Irwin, were delivered by Gaskill 
to Cordes at Carthagei Cordes had known Gaskill for 20 years and 
was an intimate friend of Irwin. Cordes was at the time in no finan- 
cial condition to loan the money for the time called for by the note ; 
he negotiated a loan at a bank in Carthage through pledg'e of collater- 
als ; he obtained a certified check of the bank for $2,500, payable to- 
Gaskill, delivered it to him, and received the note and mortgage; 
Gaskill at once cashed the check at the bank, and turned over all the 
money to Irwin, saying to him that he (Gaskill) had no present op- 
portunity to deposit the $500, that he would not need it for some time, 
and that Irwin could pay it to him as called for. Irwin thereupon 
returned all the money to Cordes, who paid it back to the hank with 
one day's interest. Not a farthing of this money was retained by 
either Irwin or Gaskill. Cordes indorsed and delivered the note to 
Irwin ; and, through some means not shown, the mortgage was placed 
of record at Lebanon, Warren county, July 1, 1913. The mortgage 
was not formally assigned to Irwin until after it had been returned 
from the recorder's office to Cordes; the assignment bears date Oc- 
tober 21, 1913, but as between Cordes and Irwin it seems to have 
been understood at the time the $2,500 was turned back to Cordes the 
mortgage, as well as the note, was to be assigned to Irwin. Still it 
hardly could have been the purpose to have the assignment entered of 
record, since that has not been done at all; if the assignment had 
been presented for record, it would have been copied "upon the margin 
of the record of the mortgage" (4 O. G. C. § 8546), and, of course,, 
would have disclosed Irwin's interest in the instrument. 

It resulted that, outside of the immediate parties to the transaction,. 
Irwin's relation to the note and mortgage was not known until he pre- 
sented his verified claim to the referee ; nor were the facts and cir- 
cumstances underlying the transaction known until the proofs were 
offered on the creditors' objections to the claim. Discussion of the 
evidence is unnecessary; the transaction speaks through Gz^skill's 
financial condition and the method resorted to for securing Irwin and 
benefiting himself. The conclusion is unavoidable that the mortgage 
was made in contemplation of insolvency, and with a design, known 
to Irwin as well as Gaskill, directly to prefer Irwin, and indirectly 
to prefer the Loveland bank, to the exclusion of Randall and Gross- 
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nickle; indeed, there were no other unsecured creditors of conse- 
quence to consider. We reach this conclusion in view of the Ohio 
statutory provision denouncing preferences, and regardless of the one 
concerning "intent to hinder, delay or defraud creditors"; for while 
a transaction may be invalid only as a preference, or only as a fraudu- 
lent transfer, or as both (Dean v. Davis, 242 U. S. 438, 444, 37 Sup. 
Ct. 130, 61 L. Ed. 419; Fifth-Third Nat. Bank v. Johnson, 219 Fed. 
89, 92, 134 C. C. A. 529 fC. C. A. 6]), we do not find it necessary to 
pass upon any question of actual fraud. Judge Hollister concluded 
in the course of his opinion : 

"At the thne the mortgaite was made, Gaskill's assets and ascertained lia- 
bilities showed a small balance in his favor. The potential indebtedness, 
growing out of his obligations to Grossnlckle and Randall, made a sum much 
greater than his assets, and if Gropsniokle and Randall, or either of thean, 
should seek to make his warranties good, as he knew, and mid he knew, they 
had the legal right to do, he was Insolvent when the mortgage was made. 
♦ • • It is quite significant that after the decision In the Supreme Court, 
and before the mortgage was made, Gaslcill had resumed negotiations for a 
compromise and Irwin renewed his request for security. One cannot escape 
the conviction that the mortgage was given to secure Irwin against the Im- 
pending demands of Grossnlckle and Randall and to obtain for GaskiU $500 
for his own purposes." 

The learned trial judge was of opinion that, in view of a line of 
Ohio decisions, a debtor in failing circumstances may in good' faith 
pay or secure one or more creditors in preference to others; but he 
believed that the transaction was lacking in the standard of good faith 
required. He regarded the $500 arrangement as a secret trust created 
in favor of Gaskill, and held that this was fatal to the validity of tlie 
mortgage.^ 

[7; 8] Does the rule just alluded to in respect of preferences still 
prevail in CHiio? It is to be observed that this rule, as, for example, 
Judge Ranney expressed it in 1854, permitted a creditor of an insolv- 
ent debtor, or one having assumed liabilities for him as surety, to 
take from him a mortgage to secure the debt or to save him harmless 
from such liability; and, as the reward of his diligence, he would 
be protected in the priority so obtained. Bloom v. Noggle, 4 Ohio St. 
45, 57. The rule as thus stated implies, as the decision itself shows, 
that the transaction must have been, made in good faith ; and Judge 
Spear stated the rule in Cross v. Carstens, 49 Ohio St. 569, 31 N. E. 
508, in 1892, as follows : 

•'This court has not omitted to afflnn the right of a debtor, In falling dr- 
cumstances, In good faith, to pay or secure one or more credltoi^s In preference 
to others.** 

1 The decisions referred to In support of the opinion that a debtor may 
make a preference as stated were Cross v. Carstens, 49 Ohio St. 5i8, 509, 31 
N. E. 506, and citations; Walker r. Walker, 4 Ohio N. P. 324. And the 
cases relied on as to the effect of the secret trust found were Dickson v. Raw- 
son, 5 Ohio St. 218, 224 ; I»udenback r. Foster, 39 Ohio St 203 ; Hegler t. 
Grove. 63 Ohio St. 404, 59 N. E. 162; Sehultz v. Brown, 3 Ohio Cir. Ct. R. 
609. 611 ; Luklns v. Aird, 6 Wall. 78, 18 L. Ed. 750; Huntley v. Kingman, 152 
U. S. 527, 533,' 14 Sup. Ct. 688, 38 L. Ed. 540. 
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It cannot be questioned that the rule, as thus in substance pointed 
out, was uniformly maintained in Ohio for more than half a century ; 
and yet it would seem that the General Assembly of Ohio has intro- 
duced certain statutory alterations which were meant to work a dis- 
tinct change of the rule.* It is true that in Bank v. Gettinger, 68 Ohio 
St. 389, 67 N. E. 739, reversing the decision of the Lucas circuit court 
(13-23 O. C. C. 77), it was held that under sections 6343 and 6344 of 
the Ohio Revised Statutes, as amended April 26, 1898 (93 O. L. 290), 
certain creditors who in effect had been preferred could not be com- 
pelled to repay money which they had received from their debtor while 
he was insolvent, although he made the payments in contemplation of 
insolvency and with a design to prefer these creditors to the exclusion 
of the others, or with intent to hJnder, delay, or defraud his creditors, 
even though he made an assignment which was filed within 90 days 
after such payments.® The reasons for this ruling are important, and 
are to be found in the opinion (pages 399, 400) ; they may be stated 
thus: (1) That the creditors were conceded to have "acted in good 
faith, and without notice, in receiving'* the payments ; and (2) that pay- 
ment was not, while "sale, conveyance, transfer, mortgage, or assign- 
ment" was, prohibited by the statute. The first reason clearly implies 
that, if the creditor is cognizant of his debtor's purpose, the preference 
must fail. The second reason we think finds apt illustration in the 
Ohio Supreme Court's affirmance, without opinion, of Brewing Co. v. 
Peltz, 81 Ohio St. 566, 91 N. E. 1136, decision below 17 Ohio Cir. Ct, 
R. (N. S.) 1, appearing there as Pabst Brewing Co. v. Johnson. Ex- 
amination of the record in that case, to which attention has been called 
by counsel, shows that the circuit court in substance found that when 
the creditor Pelitz (Peltz) and two other named creditors received pay- 
ment of their claims they "knew of the insolvency" of their debtor, 
Johnson, and of his intention to secure the payment of their claims by 
an instrument previously signed by Johnson. This instrument provided 
for payment to Peltz of sufficient money to cover his claim and the 
claims of the two other creditors, and was executed with the under- 
standing that Peltz was to apply the money accordingly ; but the in- 
strument appears at last to have been canceled, and the three claims 
were in fact paid in cash by Johnson's attorney at his direction. It is 
to be inferred that the original design to make Peltz a trustee under the 
instrument was abandoned, and direct payment in cash to each of the 
creditors resorted to, for the very purpose of avoiding the statute. 

a The statutory ehang^es thus referred to may be readily seen by oomparjbson 
of sections 6343 and 6344 (2 Ohio Rev. Stat., Ed. 1880, in force when Cross v. 
Carstens was decided) with the same sections as amended AihH 26, 1898 (93 
Ohio Laws, 290), and as later amended and renumbered (3 O. G. C, §§ 11102 to 
11107 ; and see sections set out in Srellwagen v. Olum, 218 Fed. 733, 735, 134 
O. C. A. 408 and in same case, 245 U. S. 609, 611, 38 Sup. Ot 215, 62 L. Ed. 507). 

» Under section 6343 as it then stood, every "sale, conveyance, transfer,- 
mortgage or assignment" made by a debtor with such design or intent as 
above stated, was to be "conclusively deemed and hold to be fraudulent" In 
the event of the debtor making and filing an assignment within ninety days 
theronfter. 93 Ohio I-aws, 290. This provision however was repealed as early 
hs 1902, and has not appeared in any enactment since. 
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This inference is in accord with the second reason stated, as we have 
seen, in Bank v. Gettinger, 68 Ohio St. at page 400, 67 N. E. 739, and 
the reason itself points to a distinct ground, and the onl/ satisfactory 
one we can discover, for the affirmance of Brewing Co. v. Peltz. It is 
to be observed, moreover, that the reason for treating payment as not 
falling within the inhibition of the statute, as held in Bank v. Gettinger, 
was in accord with earlier rulings of the same court. Thus, under the 
statute of 1838 (36 O. L. 56, § 3), a bill of sale, in effect a mortgage of 
chattels, was held not to fall within the provision forbidding "assign- 
ments" of debtors to trustees "in contemplation of insolvency with the 
design to prefer one or more creditors," etc. (Atkinson v. Tomlinson, 1 
Ohio St. 237, 240, 241). Again, in speaking of the scope of the statute 
considered in Cross v. Carstens (set out in 49 Ohio St. at page 565, 31 
N. E. 506), which in terms made "assignments" to a trustee, etc., to 
prefer particular creditors "inure to the equal benefit of all creditors," 
it was said (49 Ohio St. 566, 31 N. E. 507) : 

"The language does not include all transfers, nor all conveyances, made in 
contemplation of insolvency, but assignments, and it is assignments by thn 
failing debtor in trust to a trustee, whidi the Legislature has declared must 
inure to the benefit of all creditors." 

We may now direct attention to the language of the present statute. 
Section 11104, 5 O. G. C, provides : 

"A sale, conveyance, transfer, mortgage or assignment, made in trust or 
otherwise, by a debtor or debtors and every Judgment suffered by him or them 
against Iximself or themselves in contemplation of insolvency and with a de- 
sign to prefer one or more creditors to the esdusicMi in whole or in part of 
others and a sale, conveyance, transfer, mortgage or assignment made, or Judg- 
ment procured by him or them to be rendered, in any manner with intent to 
hinder, delay, or defraud creditors shall be void as to creditors of such debtor, 
or debtors at the suit of any creditor or creditora In a suit brought by a 
creditor or creditors of such debtor or debtors for the purpose of declaring 
such sale void, a receiver may be appointed who shall take charge of all tHe 
assets of such debtor or debtors, including the property so sold, conveyed, 
transferred, mortgaged, or assigned, and also administer all the assets of the 
debtor or debtors for the equal benefit of the creditors of the debtor or 
debtors in proportion to the amoxmt of their respective demands, including 
those which are unmatured." 

Section 11105 provides that the foregoing section — 

"shall not apply unless the person ♦ ♦ ♦ to whom such sale, conveyance^ 
transfer, mortgage or assignment is made, knew of such fraudulent Intent 
<m the part of such debtor • * • nor shall anything in such section con- 
tained vitiate or affect any mortgage made in good faith to secure any debt or 
liabiUty created simultiEUieously with such mortgage, if such mor^ge be ifiled 
for record ♦ ♦ • within three days after its execution. ♦ ♦ ♦ »» 

Section 11106 provides: 

"Any creditor ♦ ♦ ♦ whether the claim of such creditor • ♦ ♦ has 
matured or will thereafter mature, may commence an action • ♦ ♦ to 
have such acts or things declared void. ♦ ♦ ♦ " * 

* It is important here to observe the contrast between the language of the 

first full sentence of section lllW, above quoted, commencing with "a sale, 

conveyance," etc., and ending with "at the suit of any creditor or creditors" 

(enacted April 30, 1908, 99 O. L. 241), and that of section 6343 and the first 

252 F.— 2 
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These provisions disclose some legislative purposes that cannot well' 
be mistaken. A number of transactions are now denounced^ as prefer- 
ences in addition to the one forbidden by the old statute. It is worthy 
of notice that this change originated in 1898 (93 O. L. 290), the year 
in which the federal bankruptcy statute was enacted; and in view of 
some features of resemblance between the two enactments, as, for 
instance, those in relation to preferences, it is not too much to say that 
the two legislative bodies were in these respects moved by the same 
considerations ; nor can well-considered interpretations that have been 
placed upon the federal or the state provisions of kindred character be 
safely ignored, when passing upon either the one or the other. Consid- 
ering the statutory changes made in Ohio, they serve to show the pur- 
pose of the new statute, and also to differentiate Ohio decisions like 
Cross v. Carstens, which involve only the old statute, from decisions 
like Bank v. Gettinger, which construe the new one. As regards pref- 
erences, the old statute was limited to "assignments in trust to a trustee 
or trustees," while the new one is extended to a "sale, conveyance, 
transfer, mortgage or assignment made in trust or otherwise, by a debt- 
or," and to "every judgment suffered by him * * * against him- 
self." This enlargement in scope discloses a legislative purpose to 
establish a comprehensive rule of equality in place of the old system 
of inequality in the distribution of an insolvent's assets among his cred- 
itors. 

The inevitable effect of enumerating transactions — "sale, conveyance, 
transfer, mortgage" — in addition to the old one, "assignment," was to 
meet the decisions before mentioned, which held that transactions like 
the newly added ones were not included in "assignments," and was thus 
greatly to expand the rule of equal distribution. But this was not all. 
The transactions so added, as also the old one of assignment, were 
under the conditions named all expressly denounced as preferences, 
whether made in trust or otherwise. Surely such an extension of ob- 
jects, and regardless of the presence or not of a trust, cannot be treated 
as meaningless ; its significance is plain. Still another scheme of prefer- 
ence was condemned ; it was the old practice of debtors in failing cir- 
cumstances to permit judgments to be taken against them, and so to 

throe lines of section 6344, as those sections stood when ooosldered in Cross 
V. Carstens, and as they appeared in 2 Ohio Rev. Stat, Ed. 1880, and in 1 
Ohio Rev. Stat, Smith & Benedict's Edition: "Sea 6343. All assignments in 
trust to a trustee or trustees, made in contemplation of insolvency, with the 
Intent to prefer one or more creditors, shall inure to the equal benefit of all 
creditors, in proportion to the amount of their respective claims, and the 
trusts arising under the same shall be administered in conformity with the 
provisions of this chapter" — and "Sec. 6344. All transfers, conveyances, or 
assignments made by a debtor or procured by him to be made with intent to 
hinder, delay, or defraud creditors, shall be declared void at the suit of any 
creditor. ♦ ♦ ♦ " The remaining portion of section 6344 furnished a mode 
for division of the proi>erty involved, or its proceeds, in a transaction had 
under either of the sections, among all the creditors alike or among such as 
might institute suit to set aside the transaction and through publication, etc.. 
secure division among themselves. These provisions were of course repealed 
iu 1S08. and tiiey are now replaced by the presently subsisting act of 1908, 
above cited. 
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invest favored creditors with prior liens. We find effective illustration 
of the scope and object of this legislation in the transaction here in 
issue. The transaction, involving as it does a mortgage, is distinctly 
named in the statute ; and such an instrument, when made in contem- 
plation of insolvency and with the forbidden design, is characterized 
as a preference, whether made in trust or otherwise. It would be diffi- 
cult to devise language more specific than this to describe and forbid 
the transaction. This is made even more clear through comparison of 
the language of this statute with that of sections 60a and 60b of the 
bankruptcy statute (Comp. St. 1916, § 9644). 

Another feature of the Ohio statute gives emphasis to the legisla- 
tive purpose. The consequence of preferences is changed. Provision 
is made in 'section 11104 to take possession of all the assets of the 
debtor, not merely such as are embraced in the preference, and the re- 
ceiver is required to administer the debtor's entire assets for the equal 
benefit of the creditors. This provision was relied on by counsel in the 
Stellwagen Case as distinctly supporting the claim that section 6343 
offended against the Bankruptcy Act, especially sections 60 and 67, 218 
Fed. 734, 736, 134 C. C. A. 408. True, this claim failed; yet the de- 
parture so made in the state legislation is in harmony with the purpose 
already pointed out to break up the old rule and practice of preference 
wherever both parties to the transaction were aware of its design. This 
is shown by the modification made in section 11105 in favor of an in- 
nocent beneficiary of a preference, and also by Bank v. Gettinger, 68 
Ohio St. at 400, top, 67 N. E. 739, and the Bobilya Case, 68 Ohio St. 
373, 67 N. E. 736, there referred to. 

It may be added that there is no suggestion of lack of power in the 
state Lc^slature to enact the sections of the statute here involved ; nor 
is it perceived how such an objection could rationally be urged. It is 
true that the Ohio courts have treated the right of preference as resting 
upon the natural right to acquire and control property (Cross v. Car- 
stens, 49 Ohio St. at page 573, 31 N. E. 506) ; yet no one questions the 
constitutional validity of old section 6343, prohibiting preferences by 
"assignments in trust to a trustee*' when made in contemplation of in- 
solvency, and the present sections are well within this principle.^ 

How, then, is the mortgage under review to be treated.'^ We have 
seen that the mortgage was given to secure a past-due debt of Gaskill 
to Irwin for $2,000, and also an additional sum of $500, which on the 
date of delivery of the mortgage Irwin in effect promised to pay to 
Gaskill later and as Gaskill should call for it. Irwin knew that the 
object of providing this additional sum was to enable Gaskill (1) to pay 
a debt of $300 owing by him to a bank in Loveland, and (2) to use the 
remainder, $200, for repairing certain buildings on the property so to 
be mortgaged. Several months after delivery of the mortgage and its 
assigimient Irwin paid the $500 to Gaskill and the latter used the money 

» It scarcely need be said that this conclusion Is In no wise affected by 
the decision In Williams & Thomas Co. v. Preslo, 84 Ohio St. 328^ 95 N. B. 900, 
Ann. Cas. 19120, 70i, declaring another portion of the statute (section 11102), 
which related exclusively to sales in bulk ot stocks of merchandise^ to be con- 
stitutionally invalid. 



Digitized by 



Google 



■20 252 FEDERAL REPORTER 

for these purposes. Thus $2,300 of the sum in terms secured by the 
mortgage represents old obligations of Gaskill, and the remainder new 
improvements of the mortgaged property. Giving to the portion of the 
statute denouncing preferences the natural and ordinary meaning of its 
language, we think it condemns the mortgage, certainly to the extent of 
Gaskill's indebtedness to Irwin arid the Loveland bank, as an unlawful 
preference. There can be no difference in principle between the parts 
of this indebtedness; each was an existing and unsecured obligation. 
It is true that the Irwin debt was past due and that the bank debt had 
not matured at the date of the mortgage. Gaskill testifies as to the 
latter: 

*'I let tbe $500 remain In Mr. Irwin's hands for several months for the pur- 
pose of paying a certain note off in the bank which was not due.^ • ♦ • »» 

This was to create through Irwin and Gaskill a trust obligation in 
favor of the subsisting creditor, the bank. Whether the bank had 
knowledge or not of the arrangement, forbidden as it was under the 
old and the new statute alike, is unimportant, since in either event the 
effect upon the excluded creditors was the same. x\ssuming that the 
bank is not amenable to an action for recovery of the money, yet to 
permit Irwin, as against the other creditors, both to take part and re- 
cover in such a transaction, would be to suffer him to take advantage 
of his own wrong. Indeed, it must be remembered throughout that 
Gaskill and Irwin were cognizant of the purpose of every feature of the 
transaction from the beginning and were actuated alike by the very 
design the statute condemns. Further, the case is fairly within the 
plain implication arising, as before pointed out, from the first of the 
t\vo grounds upon which the judgment in Bank v. Gettinger, 68 Ohio 
St. at page 400, 67 N. E. 739, was rested. We therefore hold that, so 
far as the effect of the mortgage was to secure Gaskill's pre-existing 
indebtedness, $2,300, to Irwin and the Loveland bank, the mortgage is 
void as to creditors. 

[9, 10] As respects the remaining sum secured by the mortgage a 
different question arises. Section 11105, as we have seen, provides that 
nothing in section 11104^ shall ''vitiate or affect any mortgage made in 
good faith, to secure any debt or liability created simultaneously with 
such mortgage," if the mortgage be recorded within three days. Liter- 
ally this provision of itself would seem to render the mortgage unavail- 
able for any purpose, since it was not recorded within the three-day 
period. The substance of the provision, however, is but declaratory of 
a settled rule of judicial decision; and, of course, effect should be 
given to the statutory exception, so far as this may be done consistently 
with the rest of the enactment. In a sense the $300 represented a "debt 
or liability created simultaneously with" the mortgage. Yet there is 
a broad distinction between that debt and the one created at the same 
time in reference to repairs upon the debtor's buildings. The one was 
to meet an existing and unsecured obligation, and the other to provide, 
through obligations not then created, for the improvement of the mort- 
gaged property. The repairs, both as contemplated and carried out, 
were such as to entitle unpaid materialmen and mechanics alike to stat- 
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utory liens on the property. Title 7, div. 4, c. 1, 3 O. G. C. p. 1081 et 
seq. To all intents and purposes then a present and fair exchange in 
values was made of Irwin's promise to furnish money, $200, and 
Gaskill's promise to repair the mortgaged property; the result of 
GaskilFs application of the money was at once to obtain the improve- 
ments and avoid liens on the part of materialmen and mechanics ; it 
therefore cannot be said that this part ,of the transaction offended 
against the provision forbidding a preference, nor, in the absence of 
intentional fraud, that the mortgage may not be enforced, except as it 
was designed to operate as a preference. Corbett v. Woodward, Case 
No. 3,223, 6 Fed. Ca3. 531, 537, 538. 

It results that the decree must be reversed, and the cause remanded, 
with direction to modify the decree, so far as to sustain Irwin's claim 
as a seoired claim, as well as the mortgage, to the extent of $200, with 
interest from the time such sum was advanced, and also to diminish 
Irwin's unsecured claim accordingly. The costs of this appeal, includ- 
ing the expense of preparing as well as printing the transcript, will be 
equally divided. 



REED et aL T. UNITED SXATES. 

(Circuit Court of Appeals, Second Circuit. AprU 24, 1918.) 

No. 215. 

1. Arict and Navy (^s»38 — "Desbbteb" — "Stbagqleb." 

Under the regulations of the Navy Department, a "deserter" is one who 
is absent without leave and with a manifest intention not to return, while 
a "straggler" is one absent without leave, with the probability that he 
does not intend to desert, but, If his absence continues for 10 days, he be- 
comes a deserter. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Deserter.] 

2. Abhy and Navy Q=3»40 — Pebsonation of Offiobb— Bvidenob. 

In a prosecution under Criminal Code, § 32, for falsely assuming and 
pretending to be officers of the Navy Department, evidence held sufficient 
to carry the case to the Jury. 

3. Army and Navy ^=s>40 — Pebsonation of Officeb— Offense. 

Under Criminal Code, § 32, declaring that w^hoever, with Intent to de- 
fraud either the United States or any person, shall falsely assume or 
pretend to be an officer, etc., shall be punished, defendants, who were 
detectives engaged In arresting navnl deserters and stragglers for the re- 
ward prescribed by the regulations, must be deemed guilty of the ofCense 
denounced, where they re]r>resented to enlisted men arrested as stragglers 
that they were naval officers. 

4. CsnoNAL Law ^=>1160 — ^Review — Finding. 

A finding by the Jury as to the weight of the evidence, which was sup- 
ported by the trial court in denying the application to set aside the ver- 
dict, is conclusive on the appellate court. 
6. Abuy and Navy <@=»40 — Offenses — Pbincipals. 

Where defendants, who were detectives engaged In apprehending naval 
stragglers and deserters for the rewards prescribed by the regulations, In 
pursuance of a common design, represented to enlisted men, arrested as 
stragglers, that one of the defendants was a naval captain, etc., each 
were principals. 

^s»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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6. Witnesses ^=>48(2) — Competency — Conviction. 

Conviction of a military offense by court-martial does not make ft 
witness incompetent to testify in the dvil courts in a criminal prosecution. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Harry A, Reed and James E. Eaton were convicted of violating 
Criminal Code, § 32 (Comp. St. 1916, § 10196), by falsely assuming and 
pretending to be officers acting imder the audiority of the United 
States, and they appeal. Affirmed. 

George W. Whiteside and Robert Oliver, both of New York City, 
for appellants. 

Francis G. Caffey, U. S. Atty., of New York City (Ralph W. Home, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Before WARD, HOUGH and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The appellants have been generally in- 
dicted in five indictments, charged with violating section 32 of the 
United States Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1095 
[Comp. St. 1916, § 10196]), in that they falsely assumed and pretended 
to be officers acting under the authority of the United States and a 
department thereof, to wit, the Navy Department, and did take upon 
themselves to act as such. 

The misrepresentations and false assumption or pretension of office 
was substantially the same in form, but occurred as to five different 
arrests made of stragglers or deserters from the United States Navy, 
and five separate indictments have been returned; each charging a 
specific violation involving a separate transaction on the date herein 
mentioned. Both defendants were connected with the Hamilton De- 
tective Agency of the city of New York in the month of August, 1917, 
in charge of a department known as the "desertion department.'* Reed 
was an inside man, and was known as "captain" in charge of this de- 
partment, whereas Eaton was an outside man, engaged in apprehend- 
ing deserters and stragglers. In the rooms of the detective agency 
there were files marked "Captain," "Apprehension of Deserters," "Sent 
for Stragglers," and on the door was the name "Captain Reed." In 
the room were night sticks, revolvers, and handcuffs. 

[t] It is provided, by a regulation for the government of the Navy, 
that a reward not exceeding $50 be offered by a commanding officer 
for the delivery of a deserter, and not exceeding $25 for the dehvery 
of a straggler, into the custody of the naval authorities at such place 
and within such time as may be prescribed in general or specific in- 
structions issued by the department's Bureau of Navigation, or, in the 
case of a marine, by the commandant of the corps. 

The appellants had a method of ascertaining what men of the Navy 
were stragglers or deserters, and would then seek the apprehension of 
such person and telegraph to the Bureau of Navigation of the depart- 
ment, and ultimately deliver up to the department the person so appre- 
hended and receive the reward. Under the regulations of the depart- 

^=:;»For otber cases fiee same topic & KEY-NUMBER in all Key-Numbered pigests & iDdezes 
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ment, a deserter is one who is absent without leave and with a manifest 
intention not to return, .while a straggler is one absent without leave 
with the probability that the person does not intend to desert, but, if 
his absence continued for a period of' 10 days, he then becomes a de- 
serter. In each case mentioned in each of the indictments, a member 
of the Navy so apprehended was brought to the detective agency's 
offices and there was introduced to or met Reed. 

The first indictment dealt with an enlisted man, Harry Maxwell, of 
the United States Navy. He was arrested by Eaton, who represented 
that he was a skipper, a government man, and a Secret Service man. 
After being taken to the detective agency, he met Reed, who said he 
was a "captain from the Navy Yard." 

The second indictment dealt with one Gunderman, an enlisted man 
in the Navy. On this occasion, Eaton represented himself as a "gov- 
ernment detective," flashed a badge, and, when Gunderman was ar- 
rested and met Reed, the latter stated that he was a "captain in the " 
Navy and entitled to four stripes." 

The third indictment dealt with Roy Edward Davidson. Upon ar- 
rest, Eaton represented himself* as a "federal officer in the government 
service and a lieutenant," and brought him before Reed. Reed repre- 
sented himself as a "captain in the navy service" and "head of the Navy 
and Army Desertion Bureau." 

The fourth indictment dealt with one Phillips, who was not an 
enlisted man, but who was wearing a naval uniform. At the time of 
the arrest, Eaton said he was a "federal officer," and, when brought 
before Reed, the latter stated that he was a "navy man," and directed 
the prisoner to stand up when he (Reed) spoke to him. 

The fifth indictment dealt with the arrest of one King, an enlisted 
man in the -Navy. Eaton, in making this arrest, represented himself 
as a "federal officer," and again Reed represented to the prisoner that 
he had been appointed a "captain of the federal government," and that 
he had had 16 years' service in the United States Navy. 

[2, 3] The statute provides that: 

"Whoever with intent to defraud either the United States or any person 
shaU falsely assume or pretend to be an officer or employ^ acting under 
authority of the United States, or any department or any officer of the gov- 
ernment thereof shall take upon himself to act as such or shall in sueh pre- 
tended character demand or obtain from any penson or from the Uniied States, 
or any department, or any officer of the government thereof, any money, paper, 
document, or other valuable thing shall be fined not more than one thousand 
dollars or imprisonment not more than three years or both." 

The evidence clearly required the District Judge to submit to the 
jury the question of false assumption or pwetension of being an officer 
or employe acting under the authority of the United States or any de- 
partment or any officer of the government thereof. While it may be 
said that the defendants, had the right to apprehend and arrest desert- 
ers and stragglers of the United States Navy, and were entitled to com- 
pensation by way of reward as provided by the regulations of the de- 
partment, it is the false assumption and pretension to be an officer of 
the United States Navy or of the government, the false impersonation, 
that is the gist of the offense, not demanding or obtaining money. The 
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Statute is intend^ as prohibiting any false assumption or pretension to 
be an officer or employe acting under the authority of the United States 
or any department or officer of the government, if done with an intent 
to defraud and accompanied by any specific acts on the part of the pre- 
tended character. United States v. Bamow, 239 U. S. 78, 36 Sup. Ct 
19, 60 L. Ed. 155. 

The fraud was committed against the enlisted men, and consisted in 
telling these enlisted men of the Navy that Reed was a "captain of the 
Navy" and Eaton a "lieutenant" or other employe of the federal gov- 
ernment. In United States v. Bamow, supra, Justice Pitney says : 

"It is the aim of the section, not merely to protect Innocent persons from 
actual loss through reliance upon false assumptions of federal authority, hut 
to maintain the general good repute and dignity of the service itself.'* 

In Littdl V. United States, 169 Fed. 620, 95 C. C. A. 148, it was said: 

''The gist of the offense is the false impersonation of an officer of the United 
States." 

[4, 5] The jury's finding as to the weight of evidence was supported 
by the trial judge in denying the application to set aside the verdict 
This finding is binding upon us. Nor is there variance between the 
proof and the indictment. The charge is fairly and concisely enough 
stated in the indictment. Each of the defendants took part in the 
arrest of each of the deserters or stragglers, and each committed an 
offense in this common undertaking, although their representations may 
have been made in different places and not at the same time. Under 
the law, all present at the time of the commitment of the offense are 
principals, although only one acts, if they are confederates engaged in 
a common design of which the offense is a part. The action of Reed 
was dependent upon Eaton's part in the arrest of the stra|;gler or de- 
serter, and so Eaton's actions are connected, in the commission of each 
offense, with Reed's. They were employed by the same agency, en- 
gaged in a common design and purpose. Reed acted in all cases in the 
presence of Eaton, assuming the rank of captain of the Navy. The 
offense is sufficiently proved as to each indictment. 

[6] The testimony of Maxwell, Gunderman, and Davidson was prop- 
erly received, as each was a competent witness, even though they had 
theretofore suffered conviction in court-martial proceedings. This did 
not disqualify them from being called as witnesses. Rosen v. United 
States, 237 Fed. 810, 151 C. C. A. 52; Pakas v. United States, 240 
Fed. 350, 153 C. C. A. 276. 

We can find no error in the admission or exclusion of evidence which 
requires a reversal. 

Judgment of conviction affirmed. 
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CINCINNATI, N. O. & T. P. B. CO. v. McGUFFET. 

(Circuit Court of Appeals, Sixth Circuit June 12, 1918.) 

No. 3121. 

1. Master and Servant ^=s»286(34) — ^Masieb's liiABiuTY fob Injtjbt to Sebv- 

ANT — Switchman. 

A switchman, riding two cars at night down a repair track about 1,000 
feet long, the firB# half of which was downgrade, before reaching the 
Dottom of the grade was killed by collision with a loaded car standing oa 
the track. It was customary to place cars standing on the track near 
the other end on the level. tVliy this car was left where it was did not, 
appear. Held, that whether the company was negligent in so doing was 
a question for the jury. 

2. Masteb and Sebvant ^=>222{1) — Masteb's Liabilztt-fob Injxtbt to Sebv- 

ANT— A8SI7UFTION OF BiSK. 

A switchman, working under orders of a foreman, in "kicking" cars 
upon a switch track at night, did not, as matter of law, assume the re- 
sponsibility or risk of such movement, although in inunediate charge of 
the operation. 

3. Master and Sebvant ^s»286(40)~*Aotion fob Injxtbt to Sebvant — Qtjei^- 

tions fob Jubt. 

Whether a switching foreman was negligent in failing to warn a 
switchman, who at night was riding cars which had been kicked on a 
downgrade switch track, of the presence of a car standing on the track 
ahead, held, under the evidence, a question for the Jury. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by Lena McGuffey, administratrix of the estate of 
A. B. McGuffey, deceased, against the Cincinnati, New Orleans & 
Texas Pacific Railway Company. Judgment for plaintiff and de- 
fendant brings error. Affirmed. 

Wright, Jones & Saxton, of Knoxville, Tenn., and George Hoadly, 
of Cincinnati, Ohio (Edward Colston, of Cincinnati, Ohio, of counsel), 
for plaintiff in error. 

W. Y. Boswell, of Oakdale, Tenn., and Turner, Kennerly & Cate, 
of Knoxville, Tenn., for defendant in error. 

Before WARRINGTON and KNAl>PEN, Circuit Judges, and 
COCHRAN, District Judge. 

KNAPPEN, Circuit Judge. The parties will be designated here 
as in the trial court. McGuffey, the deceased, was killed in the course 
of his employment as member of a switching crew in the railway 
company's yards at Oakdale, Tenn. His administratrix recovered 
judgment under the federal Employers* Liability Act (Act April 22, 
1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]), which 
concededly applies. 

East of and parallel with the repair or "rip" track in the northern 
section of the yards was a series of other tracks, the westerly of which 
was No. 6. From the frog of the switch connecting with track No. 
6 the "rip" track descends to the northerly at a grade of about 1 per 

^s>For otber caaes see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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cent, for about 415 feet, when it reaches a level which is maintained 
for a further distance of at least 550 feet, 'the deceased, at be- 
tween 4:30 and 5 o'clock in the morning of October 28th, when it was 
"just getting daylight*' (there being a light fog), was riding a cut of 
two bad-order cars kicked from track No. 6 onto and down the repair 
tracks ; the kicked cars collided with a loaded scrap-iron car standing 
on the westerly of the repair tracks, about 50 feej^ before the level 
was reached, and thus about 400 feet from th«r pomt of the switch 
where the shunting movement began. 

Against a general motion by defendant for a directed verdict, and 
in denial of the requests later referred to, the trial court submitted to 
the jury three asserted grounds of defendant's negligence: (1) In 
respect of placing and leaving the loaded scrap-iron car on the repair 
track at the time and in the location in question ; (2) in respect of the 
alleged speed at which the switched cars were kicked onto and down 
the repair track; and (3) in that the foreman of the switching crew, 
after learning of the position of the scrap-iton car, and that the 
switched cars were going rapidly down the repair track, failed to ef- 
fectually warn deceased of the impending collision and to give him 
opportunity to escape. 

That deceased was on one of the switched cars when they collided 
with the scrap-iron car, and was killed by that collision, must, for 
the purposes of this review, be taken as established. It is necessarily 
so found by the. verdict, in view of the court's charge; and, although 
there was substantial evidence to the contrary, the verdict in that re- 
spect is siastained by substantial testimony. As the record is made up, 
the judgment should be affirmed, provided defendant's requests to ex- 
clude from consideration both the first and third submitted grounds 
of negligence were properly denied. 

The testimony relating to each of these questions was in sharp con- 
flict; upon either it would support a verdict in defendant's favor. 
But it scarcely need be said that on the motion for an instructed ver- 
dict, wholly or in part, the trial court was bound to take the view 
of the evidence, and of the inferences deducible therefrom, most fav- 
orable to the plaintiff, and that we cannot reverse merely because we 
may entertain a different view or draw different inferences than ac- 
cepted by the jury. 

[1] 1. The presence of the scrap-iron ca;- on the repair track. Con- 
struing the testimony most favorably to plaintiff, it was open to the 
jury to conclude that it was defendant's rule and custom in putting 
cars on that track to place them, in the interest at least of easy han- 
dling, at the far end of it, and thus past the grade therein and well down 
in the level part, which, as already said, extended about 550 feet be- 
yond the foot of the grade ; that independently of such rule or custom, 
and in view of the fact that the repair track was to be used by switch- 
ing crews in the nighttime, when the track was not well lighted, in 
cither pushing or kicking cars thereon, due care for the switchmen's 
protection required the spotting of the cars well beyond the foot of 
the grade; that the scrap-iron car in question was not in bad order, 
l)ut had been brought onto the repair track on the day before iv)r pur- 
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poses o£ loaxling, and at 4 or 5 o'clock on the afternoon of that day 
was stationed near a scrap-bin, about 350 feet north of the place 
where it was at the time of the collision (how or why moved to its 
later position, about 50 feet up the grade, does not appear) ; and that 
there was enough unoccupied space noith of this later position to per- 
mit keeping it beyond danger of the coUision in question. 

[2] It appeared, however, that the repair track was frequently full 
of cars at night, that just before the movement in question Hutson, 
the switching foreman, had followed down the main track the first 
two cars of a cut of seven then being distributed, and that thereupon 
the deceased, who was a switchman under the foreman, took charge 
of the kicking onto the repair track of the next two cars (an empty 
box car followed by a loaded gondola) ; and defendant contends that 
deceased thus took the sole responsibility for the movement, and not 
only assumed the risk of collision with the other cars, but was negli- 
gent in not looking out for his own protection by ascertaining the pres- 
ence of the scrap-iron car on the repair track, as well as by kicking 
the cars down the grade instead of shoving them down, as the com- 
pany's rules required, and that the negligence of deceased was the 
sole proximate cause of the collision and accident, thereby preventing 
recovery under the rule of Great Northern Ry. Co. v. Wiles, 240 IJ. S. 
444, 36 Sup. Ct. 406, 60 L. Ed. 732. 

But this contention fails to give due weight to the facts which 
there was evidence tending to sustain: First, that although the de- 
ceased, in Hutson's temporary absence with the cars previously kick- 
ed on the other track, was in immediate charge of the movement of the 
two cars here in question, yet his charge was subject to the direction 
of Hutson. The evidence, indeed, would warrant an inference (per- 
haps natural enough without express testimony) that the foreman had 
himself instructed the kicking of the two cars down the repair track ; 
for, while another member of the crew testified that **McGuffey was 
lining up the cars'* and that it was the same "for McGufFey to tell me 
as it was for Hutson to tell me, and McGuflfey knew where the cars 
were going as well as Hutson did," he added, "By the line-up of the 
cars is meant instructions as to where they are to go ; that Hutson had 
told him where." ^ And, second, that deceased could see the scraps 
iron car for but 5 to 7 car lengths (approximately 235 feet), while 
the scrap-iron car, when the switching movement began, was more 
than 100 feet still further distant. The fact that in its prudent use 
the repair track might have been so full as to make it proper to place 
the scrap-iron car where it was encountered would not be enough to 
bar recovery on account of a negligent location thereof. We think it 
was open to the jury to conclude that the alleged negligence of de- 
ceased was not the sole proximate cause of the collision. It thus did 

1 This witness, who was yard foreman **off and on'* for several years, part- 
ly before and partly after the ucddent, and was regular yard foreman at 
the time of the trial, testified that "it was customary there at the time to kick 
cars into this rip track at night, but sometimes they would be shoved in," and 
that "we were handling these two cars that night just as we were always 
nccustomed to handle them, and just as McGnffey was accustomed to handle 
them, and he was riding them Just as he had rode them many times before/' 
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not, as matter of law, bar recovery. Pennsylvania Co. v. Cole (C. C. 
A. 6) 214 Fed. 948, 131 C. C. A. 244; N. Y., C. & St. L. R. R. Co. v. 
Niebel (C. C. A. 6) 214 Fed. 952, 131 C. C. A. 248. 

[3] 2. The alleged negligent failure to warn deceased of the dan- 
ger of collision with the Scrap-iron car. There were two witnesses 
to the accident. According to the testimony of one of them, when the 
box car which deceased was riding was **two or three car lengths 
[perhaps 100 feet] in the rip track," and still south of where the fore- 
man on track 6 was standing (at such point the two tracks would be 
about 18 feet apart), the foreman, in an ordinary tone of voice, but 
without indicating alarm, called out to the deceased to "Get off, Mac ! '' 
or "Look out, Mac ! " "like one who would want a man to get off and 
come on and help"; that deceased started to "holler something," ap- 
peared confused, first started north, and then turned and came down" 
the ladder of the box car and stepped across to the platform of the 
gondola (in this position he presumably could not see the scrap-iron 
car on account of the greater height of the box car in front of him) ; 
that at this time, when he was "probably five or six car lengths [which 
would be perhaps 200 feet] from the point of the rip track switch" 
(at such point the two tracks would be about 32 feet apart), the 
foreman called to deceased a second time, the noise made by another 
engine preventing the witness hearing what was said ; that meanwhile 
the foreman "might have walked a little farther north," how far does 
not appear, but not over to the side of the car deceased was on ; that 
soon after "hollering" the second time the foreman started to the rip 
track. It would seem a proper, although not a necessary, inference 
that the car which deceased was riding passed the foreman (although 
on the other track) at some time after the foreman had first called 
out. According to the other witness, when the foreman first called 
out to deceased, the switched cars were at a point which would seem 
to be not more than 100 feet south of the scrap-iron car; and this 
witness, who was at the time 40 to SO feet southerly of the foreman, 
and 150 to 200 feet from the point of collision, then saw the scrap- 
iron car. At this point the foreman would be perhaps 70 feet from 
deceased and about 116 feet from the point of collision. According 
to this witness the foreman ran down immediately after the one call 
testified to; the collision seems to have occurred before he reached 
its location. The testimony as to the speed of the kicked cars varies 
from 2 to 3 miles (when they left the switch), according to the one 
witness to 6 to 8 miles, according to the other witness, at least when 
seen nearer the point of collision. The speed would naturally in- 
crease somewhat as the grade was descended. There was testimony 
that at much more than a 3-mile speed the switchman could safely have 
jumped from the moving car. 

The inference that the foreman saw the scrap-iron car and called to 
deceased to get off, or look out, as far back as 100 feet from the rip 
track switch, is perhaps not the more natural one; and if the car 
was not seen until deceased was but 100 feet from the point of col- 
Hsion a negligent failure to warn could scarcely be inferred. But we 
are constrained to the view that it was open to the jury to draw the 
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inference that the foreman saw the car in time to give effective warn- 
ing, and that he negligently failed to give it, upon a consideration of 
all the evidence, including a harmonizing of the conflicting testimony 
as to the relative distances and rates of speed, and having in mind 
that no explanation other than the discovery of the scrap-iron car is 
given for the foreman's first call to deceased; for the foreman, who 
was still in the employ of the defendant at the time of the trial, and 
had been called by plaintiff to testify to facts showing the interstate 
character of the movement, was not called by defendant to testify as 
to his knowledge of the presence of the scrap-iron car, or his attempts 
.to warn deceased thereof, or to any of the facts directly relating 
to the collision. We are the better content with this conclusion from 
the fact that the trial judge, whose opportunities for weighing the tes- 
timony were better than ours, and who did not hesitate to set aside 
the verdict on a former trial because of an opinion that the deceased 
more probably fell off the car before the collision, and who expressed 
to the jury on the second trial his opinion that deceased was guilty 
of contributory negligence, yet refused, without opinion, a motion 
for a new trial following the second verdict, presumably for the rea- 
son that in his judgment it was sustained by substantial evidence, as 
it certainly was upon the point for which the first verdict was set 
aside. The size of the present verdict is consistent with a finding of 
and due allowance for contributory negligence. 

Without reference, therefore, to the question of alleged excessive 
speed of the kicked cars, the judgment below should be affirmed. 



LOUISVILLE & N. R. CO. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1918.) 

No. 3136. 

1. Appeal and Ebbob ^=»954(1) — ^Review— Injunctions. 

The appellate court will overrule or reverse an order granting a pre- 
liminary Injunction only when satisfied that there was error of law in 
the action of the trial court, or that upon the facts there was no reason- 
able field for discretionary action. 
2: Injunction <&s»38 — Rsbtbainino Intebe^bbbnob with Teusqbaph Lines 
Pending Condemnation. 

Where a telegraph company, which maintained interstate lines on a 
railroad right of way, terminated Its agreement with' the railroad com- 
pany, and after the Alahema courts have adjudged that the telegraph com- 
' pany had no right to condemn an easement on that part of the railroad 
right of way located in Alabama, the federal courts for Kentucky will not, 
on the theory that the telegraph system was unitary an^ that the com- 
pany had an easement over part of the right of way in Alabama, enjoin 
interference with the lines covered by the Alabama decision. 
8. Injunction ^s>136(8) — ^Pbeliminabt Injunction— Issuance. 

Preliminary injunctions should not issue, unless a reasonably clear 
case of necessity and otherwise irreparable Injury Is made out 
4. Injunction ^=>38 — ^Pbeliminabt Injunction— Continuance. 

A telegraph company, which maintained Interstate lines on a railroad 
right of way, terminated its agreement with the railroad company and 

^=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digecite & Indexes 
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sought to condemn easements in the several states, but condemnation was 
refused In Alabama. Held, that the federal court for Kentucky, which 
had enjoined the railroad company from Interfering with the existing 
lines pending condemnation, will not contmue the injunction as to the 
Alabama lines, particularly where the courts of that state granted an 
. injunction covering telegraph lines on that part of the right of way 
wherein the telegraph company asserted an existing easement. 
5. Injunction ^=»137(1) — Preliminabt Injunction— Co vernmental As- 
sumption OF CONTBOI. OF RAILROADS — ^TELEORAFH LiNB ON RiOHT OF 

Way. 

Where a telegraph company, after terminating the arrangement under 
which it maintained lines on a railroad right of way, was denied right of. 
condemnation in Alabama, held, that preliminary injunction against the 
railroad company's interference with telegraph lines will not be grant- . 
ed, because the government has assumed control of railroads, etc., where 
the railroad company agreed not to take any action interfering with the 
telegraph system without governmental approval. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit by the Western Union Telegraph Company against the Louis- 
ville & Nashville Railroad Company. From a decree denying a motion 
to dissolve an injunction, defendant appeals. Reversed in part and in 
part affirmed. 

See, also, 201 Fed. 946. 

For 27 years before 1911, the telegraph company had occupied the rail- 
road right of way, in several states, with a line of poles and wires, pursuant to 
a contract in the nature of a lease. Fventually the telegraph company exer- 
cised its elective right to terminate this contract. Failing in agreement upon 
terms for a renewal contract, the railroad company threatened to evict the 
telegraph company. The latter filed its bill in the court below, and procured a 
preliminary injunction restraining any interference with the existing pole and 
wire line, pending the result of condemnation proceedings which the telegraph 
company had begun in each of the different states. One of these states was 
Alabama. An appeal was taken to this court from the order awarding pre- 
liminary injunction, and the order was sustained. Louisville Co. v. Western 
Union Co.. 207 Fed. 1, 124 C. O. A. 573. This court approved the general 
theory that equity should mnlntain the existing condition until there was op- 
portunity to prosecute to a conclusion any condemnation proceedings authorized 
by the statutes of the various states, and held that tliere was Jurisdiction to 
enjoin such interference in other states, as well as in the districts of the state 
where the bill was filed. Accordingly any such interference in Alabama con- 
tinued to be pix)hibited by this injunction. The Kentucky condemnation pro- 
ceeding has been recently reviewed by this court Louisville Co. v. Western 
Union Co., 249 Fed. 385, — C. C. A. — , opinion filed May 8, 1918, Further de- 
tails of the general situation need not ho stated, but will be found recited in 
one or the other of these former opinions. 

The condemnation proceeding in Alabama, after varying results, was ended 
by the decision of the Supreme Court of that state (Western Union Co. V. 
Louisville Co., 74 South. 946, 1006), holding that the power to condemn did not 
exist. As to ajiy right claimed under the laws of the United States, this 
judgment was affirmed by the Supreme Court ; and as to any other questions, 
certiorari was refused. Western Union Co. v. Louisville Co., :^44 U. 8. 641), 
37 Sup. Ct 743, 61 L. Ed. 1371. Thereui^on the railroad company applied to 
the court below for dissolution of the existing injunction, so far as it 
affcHied proceedings In Alabama. By way of answer to this application, the 
telegraph company applied for and obtained leave to file an amended bill. 
From these amendments, and other sourcc^s, it appeared without dispute that 
the telegraph comi^any occupied about 1,CKK) miles of the railroad company's 
rijiht of way in Alabama ; that as to about GOO miles the situation continued 

^=»For other cases see same topic & KEY-NUMDER in all Key-Numbered Digests ft Indexes 
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a» It had formerly appeared to be, and the telegraph company no longer claimed 
any right to occupy or any right to condemn. ; but as to the remaining approxi- 
mately 400 miles the telegraph company claimed an easement for Its poles 
and wires, resulting from condemnation proceedings prosecuted by the pred- 
ece^or of the telegraph company against the predecessor of the railroad 
company. The telegraph company alleged that this easement had been so 
acquired "long prior to June 18, 18S4," the date of the contract the termina- 
tion of which in 1911 precipitated the controversy; that this easemait over 
the 400 miles was partly qu the same side of the tracks as the telegraph coni- 
pany's existing line and partly on the opposite side; that the easement had 
never been actually taken possession of and enjoyed, because this had not 
been necessary, but it had. ne^er been abandoned. It further appeared that the 
telegraph company bad filed a bill against the railroad company in the proper 
trial court in Alabamai to obtain a decree establishing such rights of easement 
and to enjoin the railroad company from denying the right to exercise the 
same and from interfering with existing lines until the railroad company 
should permit the telegraph company to remove the poles and wires from 
the existing Une to the old easement line, and that an injunction to this effect, 
granted by the appropriate Alabama court, is now in force. Tbis amended 
bill furiher alleges ''that the easements so shown to belong to this complain- 
ant are a part of the system of complainant : that the remainder of the right 
of way of the railroad company in Alabama occupied by the complainant is 
likewise necessary to the operation of its general system." Upon these facts 
and allegations, the court below refused the motion to dissolve the injunction 
as to Alabama, and from the order of refusal, and the order permitting the 
filing of this amended bill, the railroad company appeals. 

Henry L. Stone, Edwiard S. Jouett, and Helm Bruce, all of Louis- 
ville, Ky., for appellant. ' 

Humphrey, Middleton & Humphrey and Richards & Harris, all of 
Louisville, Ky. (Albert T. Benedict, of New York City, of counsel), 
for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] L 
This appeal must be governed by the settled rule that the appellate 
court will overrule or reverse an order granting a preliminary injunc- 
tion only when satisfied that there was error of law in the action of 
the trial court, or that, upon the facts, there was no reasonable field for 
discretionary action. Louisville Co. v. Western Union Co., 207 Fed. 
1, 4, 124 C. C. A. 573. 

[2] 2. As to the 600 miles, it is practically conceded (and we sup- 
pose it was in the court below) that the injunction should be dissolved, 
unless the contrary result is to be justified by what counsel call the 
**unitary theory." The telegraph company's lines in Alabama along 
this railroad, while serving local and independent purposes, are at the 
same time an integral part of its general system extending over the 
country and exercising a quasi public function important to the 
general public interest. These Alabama lines act as roots or branches 
for trunks in other states, and serve as the main stem for branches 
and roots in other states. An injury to any one of these members is 
an injury to the whole; hence it is argued that, as incidental to the 
protection of that part of the system in Kentucky, the court should 
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also protect that part of the system in Alabama, pending the Kentucky 
condemnation, or indeed — we think the argument must go so far — ^until 
condemnation is finished in every state in which it may be attempted. 
This conclusion is thought to be supported by what this court said upon 
the former appeal, reported in 207 Fed. 8, 124 C. C. A. 573. 

We do not so view that opinion, and we cannot accede to the posi- 
tion now taken. What we there said regarding the unitary character 
of the whole system had to do mainly with the jurisdiction of the Dis- 
trict Court in Kentucky to order an injunction having -extraterritorial 
effect, but also had some bearing on the question whether the discre- 
tion to enjoin was rightly exercised. However, the bill of complaint 
and the argument and our opinion all rested upon the existence of local 
right as an essential foundation. It was alleged, and at that time we 
were required to assume, that the telegraph company had the right to 
condemn in Georgia and in Alabama and in the other states named, as 
well as in Kentucky, and the relief granted was solely for the preser- 
vation of the body of the property in its existing condition until the 
legal right could be adjudicated in due course. Unless there had been 
a legal right to condemn in Kentucky, there would have been nothing 
for equity to protect in Kentucky ; and the same thing is true of Ala- 
bama. It is self-evident that a defendant cannot be enjoined from a 
proposed act, unless that act will work an unlawful injury to a plain- 
tiff ; and it now appears that the telegraph company, not only has no 
interest, but claims rtone, in the 600 miles of right of way, and that the 
railroad company has the unquestioned right to take possession of its 
own property and evict the telegraph company therefrom. The harm 
resulting to the Kentucky lines from the destruction of the Alabama 
lines is damnum absque injuria. If I lease three fields from three 
several lessees, and operate them as one unitary farm, and the lease 
of one expires, its loss impairs the value of the other two; but that 
does not entitle me to keep it — ^not even until I can settle a dispute as 
to the lease of one of the others. We are clear, that there is no founda- 
tion, in law or in fact, upon which the injunction as to the 600 miles 
can rest. 

[3, 4] 3. There is a different situation as to the 400 miles. If the 
claim as to the old easement, set up in the amended bill, had been 
made in the original bill, it would then have afforded a basis, both of 
jurisdiction and of discretion, for the award of a temporary injunc- 
tion, not different, except in degree, from the basis given by the con- 
demnation suit. This was not done. The telegraph company planted 
its request for equitable assistance solely on its alleged right to condemn. 
This right to condemn rested upon the existence of necessity, to be 
proved or to be presumed. As to that part of the Alabama right of 
way where the old easement was on the same side as the existing line 
(sought to be condemned), it is not easy to see how there was any 
necessity whatever. As to that portion where the easement lay on 
the other side of the tracks^ the necessity, for condemnation was, to 
say the least, less probable, if there was an existing easement, than if 
there was none. For five years the telegraph company prosecuted and 
maintained this litigation in the court below, and maintained and had 
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the benefit of its preliminary injunction, upon the faith of its express 
and implied representations to the court below that this condemnation 
was necessary in order to prevent irreparable injury. Though the sub- 
stantial effect of this proceeding was to trifle with the court and its 
process, we do not intend to intimate that this course of conduct was 
for the purpose of misleading the court; it is to be presumed that 
coimsel had what seemed to them to be good reasons for not disclos- 
ing and relying upon the easement in question ; nor do we intend to 
decide that the prosecution of the condemnation suit in Alabama and 
of this equity suit in Kentucky have been inconsistent with the ease- 
ment now alleged, or constitute an abandonment of or an estoppel 
ajgainst the easement right; those questions are for the Alabama courts 
to decide. We go no further than to say that this reliance upon the 
theory of condemnation for so many years, and this resort to the the- 
ory of antecedent easement only after the possibilities of the other 
were exhausted, do not incline a court of equity to grant discretionary 
favor; and only a clear showing of a probable right in serious jeopardy 
and of no other available remedy could justify the granting or the 
maintenance of an injunction based on such a belated prayer. 

Not only is the usual rule to be observed that preliminary injunc- 
tions should not issue unless a reasonably clear case of necessity and 
otherwise irreparable injury is made out, but this case makes the rule 
especially appropriate. It is proposed here to issue (or, what is the 
same thing, to refuse to dissolve) an injunction which extends beyond 
the territorial limits of the court, which restrains the parties from pro- 
ceeding in another state as they otherwise might, and which, in sub- 
stantial effect, prevents the courts of another state from awarding and 
executing relief with regard to property in that state as they might 
otherwise do. To this consideration is to be added the fact that the 
telegraph company has actually applied for and obtained from the 
proper Alabama court the complete and full measure of temporary in- 
junctional protection which it is asking in this case from the court be- 
low. Not only does this fail to indicate that the injunction from the 
court below is necessary to prevent irreparable injury, but it rather 
shows that the injunction here demanded will be of no use whatever, 
unless the courts of the state where the property is situated decide 
that the telegraph company has no rights which entitle it to such pro- 
tection.^ 

When we start with the consideration that, by withholding for five 
years what it now concedes is its only claim of right while prosecuting 
the case on other claims, the telegraph company has all but closed the 
door to its present appeal for the aid of equity, and then further 
observe that it is asking the court to go to the very limit of jurisdiction 
in proceeding extraterritorially and in affecting the courts of another 
state, and then observe still further that it is already fully protected 

1 Upon the former appeal, it appeared that a small fraction of the Alabama 
lines was protected by- an Alabama injunction; but the matter was compara- 
tively negligible, and we found no occasion to consider the effect of an 
Alabama injunction covering the whole remaining field of controversy. 
252 F.— a 
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by the action of the courts of that other state against the injury which 
it now anticipates, we are satisfied that there is no sufficient basis upon 
which longer to support the injunction even as to the 400 miles. 

4. We do not find ourselves embarrassed, in readiing this conclusion, 
by the rule to which we referred at the outset that an appellate court 
will not disturb the action of a trial court, except in case of error of 
law, or so serious a misapprehension of facts as to be of similar effect. 
A careful reading of the thorough opinion of the trial judge indicates 
to us that his conclusion to maintain iht injunction as to the entire 1,000 
miles is based essentially upon that construction of our former opinion 
which led him to think that the unitary character of the telegraph 
system was of itself enough to justify protecting the whole system, 
without regard to the existence of local right ; and this construction we 
think erroneous. We further observe that the District Judge consid- 
ered the amended bill to show that, since the decision of the Alabama 
Supreme Court had determined "the law respecting condemnation, the 
plaintiff had discovered that it for many years had had and now has" 
the right of easement which, by its amended bill, it is asserting. We 
cannot find in the bill, nor in the briefs of counsel, any assertion that 
these easement rights were not fully known at the time of filing the 
original bill and ever since; and it is apparent that the supposition 
that the easement had been newly discovered, instead of having been 
voluntarily withheld, would give a sufficiently different color to the 
claim of the telegraph company, so that this might have been the 
turning point in the action of the District Judge. 

[5] 5. Pending this controversy as to the rights of the parties, there 
have developed a governmental assumption of railroad control and an 
overwhelming public necessity that the operation of the telegraph sys- 
tem as a whole through the state of Alabama should not be embar- 
rassed. We do not see that these things make the slightest difference 
as to the propriety of maintaining or dissolving this injunction. It 
appears that the Secretary of War has requested that nothing should 
be. done to interfere with the operation of the telegraph system until he 
approves, and the railroad company promises full observance of this 
request. The existing injunction, as to lines in Alabama, should be 
dissolved, without prejudice as to the easement claimed by the tele- 
graph company, and with the proviso that the railroad company should 
do nothing interfering with existing lines or their use by the telegraph 
company until the Secretary of War consents thereto, or until after 30 
days' notice to the Secretary of War and lack of objection by him. 

6. As the telegraph company has had ample time, since the condem- 
nation question was finally decided in the Supreme Court of Alabama, 
within which to move its lines, we observe no reason why it should 
receive further protection from the court below for that purpose, or 
why it may not get from the Alabama courts whatever similar protec- 
tion may be proper as incidental to the easement controversy ; but we 
do not decide this matter, and it will not be inconsistent with the man- 
date to go down, if the District Court shall think proper to enjoin in- 
terference as to the 600 miles, or the 400 miles, or both, for the time 
reasonably necessary for the telegraph company, acting diligently and 
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in good faith, to establish its lines elsewhere than on the railroad right 
of way.. 

The order below, refusing to dissolve the injunction as to Alabama, 
is reversed, and an order will be entered in accordance with this opin- 
ion. The order granting leave to file the amended bill was discretion- 
ary, and is affirmed. Appellant will recover the costs of this court 



THE WILLEM VAN DRIEL, SR. 

NAAM LOOZB VENNOOT SCHAP, S. S. WILLEM VAN DRIEL, SR, V. 
PENNSYLVANIA R. CO. et al. 

(Clrcait Court of Appeals, Fourth Circuit May 1, 1918.) 

No. 1552. 

L Neolioencb ^s>25 — Opbbatiox of Gbain Elevatobs — ^Defectivi Machin- 

KBT — FiBXa 

The burning of a grain elevator, causing damage to vessels loading 
thereat, held due to negligence of the elevator company in not having 
proper equipment for notifying operator to stop drive wheel or conveyer 
belt resulting in the fire from friction. 

2. Nkqliqkncb ^=»134(11) — Operation of Grain Euevatob— Cause of Fire — 

Evidence. 

Evidence held to sustain finding of trial court that elevator fire, causing 
damage to property in the vicinity, arose from heat generated from friction . 
owing to the choking of a belt used in operating the elevator. 

3. Railroads <g=»259(3) — Fires— Persons Liabi:.b— Lessee of EiJ5VAT0R--<:k)N- 

TROL. 

Where a railroad company owned all the stock of an elevator coppany. 
except a few shares necessary to qualify the latter's officers, and leased 
the elevator to another railroad comi>any for 999 yeai'S, the latter as- 
suming liability for damages, the lessee is liable for the loss to vessels 
by fire communicated oi^ account of negligence In the operation of the 
elevator. 

Cross-Appeals from the District Court of the United States for 
the District of Maryland, at Baltimore ; John C. Rose, Judge. ' 

Libel by the Naam Looze Vennoot Schap, S. S. Willem Van Driel, 
Sr., a corporation, owner of the steamship Willem Van Driel, Sr., 
against the Pennsylvania Railroad Company and the Central Elevator 
Company of Baltimore City. Judgment for libelant against the Cen- 
tral Elevator Company only (242 Fed. 285), and the libelant appeals, 
with cross-appeal by the Elevator Company. Decree affirmed as to 
liability of the Elevator Company, and reversed as to liability of the 
Railroad Company. 

Albert C. Ritchie, of Baltimore, Md., and J. Parker Kirlin, of New 
York City (John M. Woolsey and Charles R. Hickox, both of New 
York City, Stuart S. Janney, of Baltimore, Md., and Robert W. Wil- 
liams, of Washington, D. C., on the brief), for appellant and cross- 
appellee. 

Shirley Carter, of Baltimore, Md. (Bernard Carter & Sons, of Bal- 
timore, Md., on the brief), for appellees and cross-appellant. 
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Before KNAPP and WOODS, Circuit Judges, and CONNOR. Dis- 
trict Judge 

WOODS, Circuit Judge. Grain elevator No. 3, with the capacity 
of about 1,000,000 bushels, was located on a wharf in the Canton 
district of the port of Baltimore. On June 13, 1916, the ship Welbeck 
Hall, on its east side, and the ship Willem Van Driel, on its west side, 
were loading grain. About 2 o'clock in the afternoon, after a large 
part of the cargo of each ship had been loaded, a great explosion oc- 
curred in the elevator, which was immediately followed by a fire. Both 
ships were seriously injured and a number of persons killed. 

On the 22d of January, 1917, a libel was filed on behalf of the ship 
Willem Van Driel and its owner against the elevator company and 
the Pennsylvania Railroad Company alleging : (1) Damages from the 
fire to the ship and cargo in the aggregate sum of $379,142.25; (2) 
negligence in the operation of the elevator which caused the fire ; (3) 
liability of the elevator company, and also of the Pennsylvania Rail- 
road Company, as the real owner and operator of the elevator, for 
the damages, and for such sums as the ship is liable for to the owners 
of tugs for salvage services rendered at the time of the fire. 

After taking a great mass of testimony the District Court found 
these facts on the question of negligence : The long belts, to which are 
attached buckets conveying the grain, are liable to become choked ; the 
consequent stopping of a belt while the pulley to which it is attached 
continues to move causes friction, which will soon break the belt and 
produce great heat. Unless the friction is promptly relieved by stop- 
ping fhe pulley, the heat may be so great as to cause ignition. Due 
care to prevent fire required that some means should be provided to 
stop quickly the revolving pulley in the upper, part of the elevator, 
upon discovery of the choke by the operatives at the foot of the leg 
through which the belt moved. Originally, the means adopted in 
this elevator was a rope attached to the pulley, by which the operatives 
on the lower floor could detach the pulley and stop the conveying belt 
as soon as it became choked. This instrumentality was abandoned, 
and reliance placed on communications to the operatives on the upper 
floors by speaking tubes. To connect with the machinery floor on 
which the pulleys were placed, such messages had to be relayed from 
the next floor below. The machinery room above was 240 feet long ; 
and the only regular attendant on that floor was an oiler, whose du- 
ties sometimes required him to be absent, attending to duties elsewhere. 
Owing to his absence on this occasion, the tube message was not re- 
ceived by hini on the machinery floor, and there was delay of about 
2 minutes in getting the information to the machinery floor, by a mes- 
senger sent from the floor below. The message that No. 3 belt was 
choked was understood by Aires, a mill expert on the machinery floor, 
to refer to No. 2 belt. This ;mistake caused a further delay. Aires 
called through a hole in the floor to Smith, the operator who had sent 
the message, that No. 2 was all right. Upon being informed that the 
trouble was with No. 3 Aires, with Lucas, the messenger, moved the 
lever intended to disconnect the pulley controlling the belt, but with- 
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out effect. Looking into No. 3, he saw smoke. Afterwards a scantling 
was used in the unsuccessful effort to stop the large wheel which drove 
the pulley. .Aires then walked about 120 feet to a telephone, where he 
could communicate with the engineer, and ordered all the machinery 
stopped. This order was promptly obeyed, but it was about 2i/^ minutes 
after the power was shut off before the machinery stopped. Imme- 
diately thereafter No. 3 belt broke and fell. The engine was then 
started again on the supposition that all danger was over. Very soon 
afterwards the fire and explosion occurred. 

[1] From this condensed statement of the facts, considered in the 
light of ordinary knowledge of physical law, it is evident that friction 
produced by a choked belt was liable to make heat sufficient to ignite 
explosive dust, always present in an elevator, and the dry wooden 
structures through which the belt ran. It seems equally clear that 
in the presence of such a peril mechanical means should have been 
provided to stop the running of the pulley against a choked belt, if 
such mechanical means could be provided at reasonable expense, and 
that, if excessive expense or other causes prevented the use of such 
mechanical device, a speaking tube or telephone communication should 
have been provided from the operative at the foot of the belt to an 
operative at the pulley to send and receive the warning to stop the 
pulley. The failure to provide either of these means of prompt and 
certain communication justifies the finding by the District Court of lack 
of due care in providing against fire. 

[2] Strong argument is presented in support of the contention that 
the fire originated in leg No. 2, and was not due to the choking of the 
belt in No. 3. While there is some confusion and conflict in the evi- 
dence, careful consideration leads to the conclusion that the finding of 
the District Court that it did originate in No. 3 from the negligence 
in operation is too well supported by the evidence for this court to 
disturb it. There was indubitable testimony that smoke was seen in 
No. 3 and that live coals fell from it after the choking and the friction. 
It is true that some of the witnesses testified to the presence of live 
coals about the same time in 1^ No. 2. If there were no evidence of 
an operating force sufficient to cause fire, and of the actual presence 
of smoke and sparks at that location before the fire, it would hardly 
be safe to say that the preponderance of the evidence indicated the 
origin of the fire in No. 3. What fixes the preponderance against No. 
3 as the place of origin is the presence of a force operating there suffi- 
cient to cause fire, and the absence of such force in leg No. 2. The 
finding of the District Court that the fire originated in No. 3, because 
of the lack of reasonable care in providing an arrangement to discon- 
nect promptly the pulley from a choking belt, is so well supported by the 
evidence that it would be improper for this court to disturb it. 

[3] The inquiry remains whether the Pennsylvania Railroad is 
liable as a participant in the operation of the elevators by reason of 
its control of the elevator company. This depends upon the question 
of fact whether the elevator company, although in name and organiza- 
tion a distinct corporation, was in substance a mere corporate agent 
or instrumentality of the Pennsylvania Railroad Company. So. Pac 
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Terminal Co. v. Int. Comm. Com'n, 219 U. S. 523, 31 Sup. Ct. 279, 
55 L. Ed. 310; Joseph R. Foard Co. v. State of Maryland, 219 Fed. 
827, 135 C. C. A. 497; Uhigh Valley R. Co. v. Delachesa, 145 Fed. 
617, 76 C. C. A. 307. 

There is no controversy as to the material facts of the relationship 
between the Pennsylvania Railroad Company and the elevator com- 
pany. The Northern Central Railroad Company constructed elevator 
No. 3 in 1903. The Central Elevator Company was incorporated in 
1901, with capital stock of $100,000. Its entire stock was subscribed 
by the Northern Central Railroad Comparry and is now so held, except 
a few shares bestowed to qualify individuals as directors. The divi- 
dends on all the stock of the elevator company were paid to the North- 
ern Central Railroad Company. In 1914 the Northern Central Rail- 
road Company leased all of its property and franchises to the Penn- 
sylvania Railroad Company for 999 years. This lease, while formally 
executed in 1914, provided by its terms that it should be effective from 
the 1st day of January, 1911, and the control of the Pennsylvania Rail- 
road Company over the Northern Central and the elevator company 
commenced certainly not later than that date. The lease provides for 
the payment of 8 per cent, dividends by the Pennsylvania Company on 
the stock of the Northern Central. The latter company retained its 
organization for the purpose of distributing the dividends, but after 
1911 did not manage or operate anything. By the terms of the lease 
the Pennsylvania Railroad Company assumed to the Central Railroad 
Company liability for all claims for damages. After 1911 the Penn- 
sylvania Company maintained the same relationship to the elevator 
company that the Northern Central had maintained before. The ele- 
vator company could accept no grain except that which came over the 
tracks of the controlling railroad. The general superintendent of the 
Pennsylvania Company in Baltimore, as an incident of that office, is 
president of the elevator company. The treasurer, the assistant sec- 
retary, comptroller, subcomptroUer, and other accounting officers, 
holding similar positions in the railroad company, have charge of the 
accounts of the elevator company, but are paid by the railroad com- 
pany. An employe of the railroad company signs the vouchers of the 
elevator company as its auditor of disbursements. The railroad com- 
pany, through various officers, issued orders from time to time as to 
the charges and other features of the management of the elevator com- 
pany. The salary of the superintendent of the elevator company was 
increased by order of the fourth vice president of the railroad com- 
pany. The railroad company controls the funds of the elevator com- 
pany. In January, 1908, when the surplus of the elevator company 
amounted to $100,000, held by the Northern Central Railroad Com- 
pany on a special deposit at 3 per cent., the elevator company, at the 
request of the railroad company, voted to apply $90,600 of this surplus 
as additional rent for preceding years. 

It is true that the elevator company and its stockholders and directors 
held meetings, but in all essential particulars their action was dictated 
and controlled by the railroad company. The whole course of dealing 
showed that the surplus of $200,00)0 it had in the bank at the time of 
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the fire was absolutely under the control of the railroad ccnnpany. The 
superintendent of the elevator company, who directed its mechanical 
operation and its subordinate employes, had no duty to perform with 
the railroad company, but were evidently under its ultimate control 
It would be impossible to imagine a relationship between corporations 
where the subsidiary corporation was more completely under the con- 
trol of the dominant corporation. The elevators were constructed and 
operated merely as a facility to the business of the railroad company. 
Applying the language of Judge Wallace in Lehigh Valley Railroad Co. 
v. Du Pont, 128 Fed. 840, 64 C. C. A. 478, the potential and ultimate 
control of all its property and business affairs of the elevator company 
was lodged in the railroad company, and this control was exercised as 
completely and as directly as the machinery of corporate organisms 
would permit. Such complete' dominance and control by the railroad 
company made the elevator company its mere puppet. United States 
v. Del., Lack. & West. R. R., 238 U. S. 516, 35 Sup. Ct. 873, 59 L. 
Ed. 1438. 

The decree of the District Court is affirmed as to the liability of the 
elevator company, and reversed as to the liability of the Pennsylvania 
Railroad Company, 



HARPER V. HARPER. 

(Circuit Court of Appeals, Fourth Circuit May 1, 1918.) 

No. 1566. 

a. action ^=»48(2) — ^mlsjoindeb of causes of action— trespass on thb 
Case— Criminal Conversation and Alienation. 

In trespass on the case, two causes of action growing out of substan- 

tiaUy the same transactions, and depending upon substantially the same 

evidence, as for criminal conversation and for alienation of the wife's 

affections, may be Joined. 

M. Appeal and Error ^=»9C0(1) — ^Bill of Particulars— Discretion of Court. 

Discretion of trial judge in refusing to require bill of particulars will 
not be disturbed, unless inspection of whole record clearly convinces ap- 
pellate court that refusal resulted in injustice, which is not the case 
where both counts of the declaration relate to the same matters, and, in 
the second county defendant's alleged wrongful acts are detailed. 

3. Evidence «=>317(2)— Hearsay— Criminal Conversation. 

In husband's actlou for criminal conversation and alienation, testi- 
mony of \^ife*s daughters as to their mother's confession of her acts with 
defendant, made some time after the alleged occurrences, being hearsay 
evidence, .was Incompetent. 

4. Husband and Wifd «©=>348 — Criminal Conversation and Alienation- 

Evidence. 

In husband's action for criminal conversation, where wife testified to 
sending telephone message to defendant to meet her, it was competent 
for husband to testify to contents of message, handed to him by mistake* 

5. Evidence ^=»473 — Suspicions of Witnesses. 

In a husband's action for criminal conversation and alienation, sus- 
picions of wife's daughters as to improper relations of their mother and 
defendant were incompetent. 

^=9For otheoeaies see same topic & KBY-NUMBBR In all Key-Numbered Dlgesta A Indexes 
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a Appeal and Ebbob ^=>1050(1) — ^Habmusss Ebbob. 

In action for criminal conversation and alienation, although suspicions 
of wife'9 daughters as to improper relations of their mother and de- 
fendant were Incompetent, the error of admitting tiiem was immaterial ; 
suspicions being inevitable, if their testimony was true. 

7. Evidence «=3l78(6) — Secondaby Evidencb— Dbstbotsd Letteb. 

in husband's action for criminal conversation and alienation, where 
wife testified she took posted letter from her husband's trunk and burned 
it, and husband testified to finding scraps of letter written to wife by 
defendant, which he read by pasting together, evidence of the compromise 
ing contents was competent 

8. Husband and Wife ^=s>333(5) — Alienation and Cbiminal Conversation 

— Limiting EJvidence. 

In husband's action for alienation of his wife's affections, limiting tes- 
timony as to drunkenness of plaintiff on occasions when his wife was 
present was a proper exercise of discretion, as to remoteness of the 
bearing of such testimony on the relations of husband and wife. 

9. Husband and Wife <@=>333(5) — Gbiminal Convebsation and Alienation 

— Evidence. 

In husband's action for alienation of his wife's affections, where plain- 
tiff admitted one assault upon his wife, but denied any other assault, in 
absence of independent evidence of anotlier assault, plaintiff's plea of 
guilty to charge of assault on his wife jjf later date befoife a justice of 
the peace was properly rejected, as possibly relating to the prior assault. 

10. Husband and Wife <g=»348 — Criminal Conversation— Evidence. 

In husband's action for criminal conversation, evidence of sexual in- 
tercourse between husband and wife before marriage was inadmissible, 
as too remote to prove misconduct of the wife with other men after mar- 
riage. 
U. Evidence ^=»147 — Negative Evidence— Alienation and Criminal Con- 
versation. 

In husband's action for criminal conversation and alienation, mere 
negative testimony of neighbor that he observed no impropriety between 
defendant and plaintiff's wife was properly excluded, as without proba- 
tive value. 

12. Witnesses €=»405(1) — Contradiction. 

In husband's suit for criminal conversation and alienation, where. wife 
said she did not remember of ever telling third person anything as to 
charges against her, this was a denial upon a material point, making 
contradiction of her testimony by such third person competent. 

13. Husband and Wife ^=»333(3) — Criminal Conversation and Alienation 
— Evidence. 

In husband's suit for alienation, evidence of expressions by wife of in- 
tention to marry another man, also contradiction of wife on that point, 
was immaterial, where, at the time of the Imputed expressions, the aliena- 
tion had been made final by divorce. 

14. Evidence «e=>471(17) — Belief— Alienation and Criminal Conversation. 

In husband's action for alienation and criminal conversation, testimony 
of defendant's wife that she believed him true to her was properly ex- 
cluded. 

15. Appeal and Error ®=»1047(4) — Harmless Error— Rebuttal Evidence- 

Repetition. 

New trial cannot be granted defendant, because some evidence allowed 
In rebuttal was repetition, where it is not evident that defendant was 
prejudiced. 

16. LmnATioN of Actions <g=5>3l — Statute of Limitations — Personal Ac- 
tion Not Surviving. 

Under Code W. Va. 1913, c. 104, § 12 (sec. 4425), a personal action, such 
as a husband's action for criminal conversation and alienation of his 
wife's affections, which does not survive, is barred in one year. 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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17. Limitation of Actioits «=»1(>4(1)— Statute of limiTATioNS— Initzatioh 
OF Period. 

General rule Is that statute of limitations begins to run from date of 
injury, and mere lack of knowledge of actionable wrong does not suspend 
It, nor does silence of wrongdoer, unless be has done something to pre- 
vent discovery; even concealment by him will not prevent running of 
statute, unless there is a good reason for injured person's failure to dis- 
cover the wrong. 

18. Limftation of Actions ^=»192(3) — Statute of LiiaTATioNfih-lNiTiATiON 
OF Period. 

In husband's action for criminal conversation and alienation, where 
defendant pleaded statute of limitations of one year, to escape applica- 
tion of general rule that statute began to run from date of complete alien- 
ation and last act of criminal conversation, it was essential that plaintitf 
should allege by replication affirmative acts of concealment by defend- 
ant, and reasons for his failure to discover wrongs. 

In Error to the District Court of the United States for the North- 
em District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Charles H. Harper against Joseph William Harper. To 
review judgment for plaintiff, defendant brings error. Reversed. 

F. L. Bushong, of Charlestown, W. Va., and C. N. Campbell, of 
Martinsburg, W. Va., for plaintiff in error. 

Forrest W. Brown, of Charlestown, W. Va., and Herbert S. Lar- 
rick, of Winchester, Va. (Ward & Larrick, of Winchester, Va., and 
Brown & Brown, of Charlestown, W. Va,, on the brief), for defendant 
in error. 

Before PRITCHARD and WOODS, Circuit Judges, and Mc- 
DOWELL, District Judge. 

WOODS, Circuit Judge. The first count of the declaration of 
Charles W. Harper against his brother, Joseph W. Harper, alleges 
criminal conversation with plaintiff's wife, Mary E. Harper, on No- 
vember 8, 1915, and on other days unknown, resulting in alienation 
of her affections and depriving plaintiff of the benefits of the marriage 
relation. The second count allies alienation of the wife's affections 
by persuasion and malicious statements concerning the plaintiff, and 
criminal conversation from July, 1907, to November, 1915, as aggrava- 
tion of the wrong. The action was commenced on July 18, 1916. 
Defendant's demurrer having been overruled, and his demand for a bill 
of particulars denied, the trial resulted in a verdict and judgment in 
favor of the plaintiff. 

[1] There was no error in overruling the demurrer for misjoinder 

of the causes of action. In trespass on the case, two causes of action 

■ growing out of substantially the same transactions and depending on 

substantially the same evidence may be joined. Galizian v. Henry, 

71 W. Va. 292, 76 S. E. 440. 

[2] The discretion of a trial judge in refusing to require a bill of 
particulars will not be disturbed, unless inspection of the whole record 
clearly convinces the appellate court that the refusal resulted in in- 
justice. That is not the case here. Both counts of the declaration 
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relate to the same transactions, and in the second count is set forth in 
detail the story of the alleged wrongful acts committed by the de- 
fendant, depended on to support both counts. 

[3] Evidence was introduced, both direct and circumstantial, tend- 
ing to prove the alleged criminal conversations continued from time to 
time, and the separation and divorce of plaintiff and his wife in conse- 
quence of it. The defendant, testifying in his own behalf, denied all 
the acts of wrong attributed to him, and introduced evidence tending 
to corroborate his denial. An important witness for the plaintiff was 
his divorced wife, who testified to her sexual intimacy with defendant, 
his advice to her to obtain a divorce, and his promise to marry her. 
Her daughters, Edna Harper and Mrs. Lyle, also testified to facts 
tending to indicate improper relations between the defendant and plain- 
tiff's wife. On the issue thus made, Edna Harper and Mrs. Lyle were 
allowed to testify to confessions of Mrs. Harper of her acts of sexual 
intimacy with the defendant, made some time after the alleged occur- 
rences. This was hearsay evidence of a very objectional kind, intended 
to bolster the direct testimony of plaintiff's witnesses on the vital issue 
of the case. The confessions imputed did not accompany the acts, and 
were not associated with them, and were incompetent. Cochran v. 
Cochran, 196 N. Y. 86, 89 N. E. 470, 24 L. R. A. (N. S.) 160, 17 Ann. 
Cas. 782; Sanborn v. Gale, 162 Mass. 412, 38 N. E. 710, 26 L. R. A. 
864; 13 R. C. L. 1491. 

[4] Mrs. Harper testified to sending a telephone message to defend- 
ant to meet her in Winchester. It was clearly competent for plaintiff 
to testify to the contents of this message, handed to him by mistake, 
because the sending of a message by Mrs. Harper to the defendant 
was under the circumstances an act of probative value, taken in con- 
nection with other evidence. 

[6,8] The suspicions of the daughters of plaintiff as to the im- 
proper relations of their mother and the defendant were not compe- 
tent; but the error of admitting them was immaterial, as suspicions 
were inevitable, if their testimony was true. 

[7] Plaintiff testified to finding scraps of a letter written to his wife 
by the 'defendant, which he read by piecing together the scraps. Mrs. 
Harper having testified that she took the letter from her husband's 
trunk and burnt it, evidence of the compromising contents was compe- 
tent. The same rule applies to other letters written by defendant to 
plaintiff's wife, which she said she had burned. 

[8] Limiting testimony as to the drunkenness of the plaintiff on 
occasions when his wife was present was a proper exercise of discre- 
tion as to remoteness of the bearing of such testimony on the relations 
of husband and wife. 

[9] The plaintiff admitted an assault upon his wife in July, 1907, 
upon finding her and his brother, as he testified, improperly caressing 
each other ; but he denied any other assault. The defendant offered 
as proof of another assault plaintiff's plea of guilty to the charge of 
assault on his wife in January, 1908, in response to a charge appearing 
on the docket of a justice of the peace. In the absence of any inde- 
_ pendent evidence of another assault, the testimony was properly reject- 
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ed, on the ground that it may well have related to the assault commit- 
ted in 1907, or at any time before the charge was made to the justice.* 

[10] Evidence of sexual intercourse between husband and wife be- 
fore marriage was properly held to be too remote to prove unchastity 
of the wife with other men after marriage. 

[11] The mere negative testimony of a neighbor that he observed 
no impropriety between defendant and plaintiff's wife was of no pro- 
bative value, and was properly excluded. 

[12] The testimony of Mrs. Mary E. Harper as it appears in the 
record contains this question and answer : 

"Q. Didn't you tell Mr. Miley that there waa nothing to these charges- 
your husband had made against you? A. Did I not? I don't remembCT or 
teUlng Mr. Miley anything." 

This we understand was a denial by the witness on a material point,, 
and the contradiction of it by Miley was competent. 

[13] Evidence of expressions by Mrs. Harper of an intention to mar- 
ry one Day was immaterial, as was the contradiction of Mrs. Harper 
on this point, for the reason that at the time of the imputed expres- 
sions the alienation had been made final by the divorce, and therefore 
a desire to marry Day did not tend to show that such a desire, and not 
her relations with the defendant, accounted for the separation. 

[14] Clearly the testimony of the defendant's wife that she believed 
him true to her was properly excluded. 

[15] It is true that some of the evidence allowed in rebuttal ap- 
pears to be repetition, but a new trial cannot be granted on that ground^ 
since it is. not evident that the defendant was prejudiced. 

[16] The statute of West Virginia provides a limitation of one year 
for commencing personal actions, such as this, that do not survive. 
Code 1913, c. 104, § 12 (sec. 4425) ; Porter v. Mack, 50 W. Va. 581, 40» 
S. E. 459; Kuhn v. Brownfield, 34 W. Va. 252, 12 S. E. 519, 11 L. R. 
A. 700. There was evidence tending to prove that the injury charged 
to the defendant of complete alienation of the wife's affections, result- 
ing in her final determination not to return to her husband, occurred 
more than a year before the commencement of this action. There was 
also evidence tending to prove that the last act of criminal conversa- 
tion imputed to defendant took place more than a year before the com- 
mencement of the action. 

[17] The general rule is that the statute begins to run from the date 
of the injury, and mere lack of knowledge of the actionable wrong 
does not suspend it, nor does silence of the wrongdoer, unless he has 
done something to prevent discovery of the wrong. Boyd v. Beebe, 64 
W. Va. 216, 61 S. E. 304, 17 L. R. A. (N. S.) 660; Merchants' Nation- 
al Bank V. Spates, 41 W. Va. 27, 23 S. E. 681, 56 Am. St. Rep. 828; 17 
R. C. L. 193; Bailey v. Glover, 88 U. S. 342, 22 L. Ed. 636; Rosenthal 
V. Walker, 111 U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 395. Even conceal- 
ment by the wrongdoer will not prevent the running of the statute, un- 
less the person injured alleges and proves a good reason for his failure 
to discover the wrong. "A general allegation of ignorance at one time 
and of knowledge at another is of no effect. If the plaintiff made any 
particular discovery, it should be stated when it was made, what it 
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was, how it was made, and why it was not made sooner." Hardt v, 
Heifweyer, 152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548; Plant v. 
Humphries, 66 W. Va. 88, 66 S. E. 94, 26 L. R. A. (N. S.) 558; Avery 
V. Cleary, 132 U. S. 604, 10 Sup. Ct. 220, 33 L. Ed. 469; Wood v. 
Carpenter, 101 U. S. 135, 25 L. Ed. 807. In Bailey v. Glover, 21 Wall. 
(88 U. S.) 342, 22 L. Ed. 636, it is said that the same rule applies in law, 
as in equity. 

[18] There is no allegation in the declaration of concealment by the 
defendant of the wrongs charged against him or of the reason for the 
failure of the plaintiff to discover them. The defendant having plead- 
ed the statute of limitations, to escape the application of the general 
rule that the statute began to run from the date of the complete aliena- 
tion and the last act of criminal conversation, it was essential that 
plaintiff should all^e by replication affirmative acts of concealment of 
the defendant and the reasons of his failure to discover the wrongs. 
The plaintiff did not by replication make such allegations, and there- 
fore the defendant was entitled to the following instruction, refused by 
the court, which expresses the general rule on the subject: 

"Th.e court instructs the jury that If they believe from the evidence In this 
case that no act of sexual intercourse between the defendant -and Mrs. Mary 
E. Harper took place within one year next preceding the institution of this 
suit, and if th,ey further believe from the evidence that the said J. William 
Harper did not, at any time during one year next preceding the institution of 
this suit, alienate or attempt to alienate the affections of Mra Mary E. Har- 
per from her husband, and that he did not during said year entice her away, 
or attempt to entice her away, from her husband, then they shall find for the 
defendant." 

For the errors indicated the judgment is reversed; but the reversal 
is, of course, without prejudice to the plaintiff's right to apply to the 
District Court for amendment of his pleadings. 

Reversed. 



TOSH et al. ▼. WEST KENTUCKY GOAL CO. 

(Circuit Court of Appeals, Sixth Circuit June 14, 1918.) 

No. 3094. 

1. Injunction ^=>231 — Judgment for Contempt— Joint Defendants. 

A judgment adjudging two persons charged and tried together guilty 
of contempt for violating. an injunction, although by separate acts, may 
be reviewed as to both on a single writ of error. 

2. Injunction ®=»218 — ^Acts Constituting Contempt--Vioi4A.tiow of In- 

junction al Dhcree. 

Persons amenable to an injunctional decree are subject to proceedings 
for contempt for its violation, without regard to the lapse of time since 
the decree, especially where the proceedings are criminal in character. 

6. iNJUNcrrioN ®=»228 — Permanent Injunction— Persons Concluded. 

A decree in a strike suit enjoining defendants ''and all other persons 

whatsoever who may have acquired notice, information, or knowledge of 

this judgment" from interfering by tlireats, violence, or intimidation with 

' complainant's employes binds persons having notice who, although not 

parties, were in privity with the defendants, but persons not parties nor 
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priTles, who ten years later took part In another and unrelated strike as 
members of the same labor union are not amenable to such decree; al- 
though served with notice. 

In Error to the District Court of the United States for the West- 
em District of Kentucky ; Walter Evans, Judge. 

Proceedings for contempt by the West Kentucky Coal Company 
against Sam Tosh and George Overby, Judgment against defendants, 
and tliey bring error. Reversed. 

Henson & Taylor, of Henderson, Ky. (W. O. Smith, of Central City, 
Ky., and Luke Teague, of Madisonville, Ky., of counsel), for plaintiffs 
in error. 

H. D. Allen, W. T. Harris, and H. D. Allen, Jr., all of Morganfield, 
Ky., and Edmund F. Trabue, John C. Doolan, Attilla Cox, and W. W. 
Crawford, all of Louisville, Ky., for defendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

PER CURIAM. Defendant in error, as complainant in a bill in 
equity, filed during a strike affecting its employes in its mining busi- 
ness, and growing out of an attempt to unionize its mines, obtained in 
November, 1907, a final decree enjoining the defendants therein and 
"all other persons associated or connected with them or under their 
authority, or direction or control, and all persons whatsoever, who may 
have acquired notice, information or knowledge of this judgment 
* * * from in any manner interfering with, molesting, hindering, 
obstructing, or stopping any of the business of complainant, * * * 
or its agents, servants, or employes, in the operation of its property 
or business at any of the mines or upon any of the properties" of com- 
plainant in certain counties named, and from compelling or inducing 
(or attempting to do so) any of complainant's employes by threats, in- 
timidation, force, or violence to refuse or fail to do their work, or to 
discharge their duties as such employes, or to leave its service, or 
from in any manner interfering with, molesting, or hindering any of 
such employes, and from preventing or attempting to prevent any per- 
son or persons by threats, intimidation, force, or violence from enter- 
ing or continuing in complainant's employ, as well as from other means 
of violence, interference, or intimidation set up. 

Plaintiffs in error were not parties to that action. A certified copy 
of the decree was served on each of the plaintiffs in error in April, 
1917, and May, 1917, respectively — ^thus between nine and ten years 
after entry of the final decree. On June 2, 1917, the Coal Company, 
upon affidavit of its general superintendent, accompanied by affidavits 
of other parties, obtained in the court below an order to show cause 
why plaintiffs in error (and others) should not be punished for con- 
tempt of court in violating this injunction. Later plaintiffs in error 
were, upon trial by jury under Clayton Act Oct. 15, 1914, c. 323, § 22, 
38 Stat. 738 (U. S. Comp. Stat. 1916, § 1245b) convicted of contempt 
of court, in violating the injunction, by knowingly attempting, the one 
by threats of violence, to induce and compel a certain employe of the 
Coal Company to refuse or fail to do his work as such employe, the 
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oth^r by threats and violence to induce another employ^ of the Coal 
Company to leave its service and employment. Plaintiffs in error were 
sentenced each to 60 days' imprisonment and each to the payment of a 
substantial fine — ^both fines being ordered paid to the Coal Company, 
except that in the case of one of them a portion was ordered paid to 
the subject of the alleged violence. This trial and conviction were 
had against the contentions of plaintiff in error, seasonably urged, that 
they were not amenable to the injunction, and that neither the facts 
alleged nor the evidence offered constituted an offense or authorized 
their conviction. This writ was brought to reverse that judgment. 

[1] 1. Plaintiffs joined in a single writ of error. Motion is made 
to dismiss on the ground that review can be had only on separate writs. 
Separate writs are required where judgments in wholly separate suits 
are sought to be reviewed (Brown v. Spofford, 95 U. S. 474, 484, 24 
L. Ed. 508), even though the cases were consolidated for trial (L. & N. 
Ry. Co. V. Summers [C. C. A. 6] 125 Fed. 719, 720, 60 C. C. A. 487), 
and even where the cases grew out of one accident (Waters- Pierce Oil 
Co. V. Van Elderen [C. C. A. 8] 137 Fed. 557, 562, 70 C. C. A. 2f55). 
In two of the cases cited jurisdiction was retained in the absence of 
objection by defendant in error. In the third a motion to dismiss, 
made after the lapse of the 6 months' period for issuing writ, was over- 
ruled because of stipulation by counsel that the writs of error might be 
considered and treated as a single writ, the record printed and treated 
as one and the same, and the causes argued as one. 

In the instant case, while the motion to dismiss was made about 4 
months after judgment, it was not made until more than 4 months 
after settlement of the joint bill of exceptions, nor until more than 3 
months after filing praecipe calling for copy of the proceedings as to 
each plaintiff in error, accompanied by an indorsement of opposing 
counsel, "Service of this praecipe is accepted and we agree that the 
above record will be sufficient," nor until more than 2 months after 
the filing in this court of the printed transcript. The proceeding in 
this case was joint throughout, both as respects affidavit for arrest, 
order to show cause, trial, verdict, and judgment entry; the judgment 
as to each respondent being merely separately paragraphed. Moreover, 
it has beien the practice of this court to review ju(%ments, not only in 
criminal cases proper, but in proceedings for criminal contempt, by 
joint writ of error, as in Foster v. United States, 178 Fed. 165, 101 
C. C. A. 485; Sona v. Aluminum Castings Co., 214 Fed. 936, 131 C. 
C. A. 232; Kalamazoo Co. v. Proudfit Co., 230 Fed. 120, 144 C. C. A. 
418. The motion to dismiss is overruled. 

[2] 2. We see no merit in the contention that the injunctional de- 
cree in the equity suit afforded no basis for contempt proceedings for 
its violation against parties amenable to it, upon tlie ground that the 
decree finally adjudicated the rights of the parties to it, or because 
of mere lapse of time since its rendition. The purpose of the decree 
was to restrain — it looked to the future. Instances of contempt pro- 
ceedings for violations of final decrees are numerous ; it is enough to 
refer to Waterman v. Standard Drug Co., 202 Fed. 167, 120 C. C. A. 
455, and Kalamazoo Co. v. Proudfit Co., 230 Fed. 120, 144 C. C. A. 
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418 (both decisions of this court) and Clay v. Waters (C. C. A. 8) 178 
Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897. Analogy is found in 
Worden v. Searls, 121 U. S. 14, 7 Sup. Ct. 814, 30 L. Ed. 853, 
where the right to maintain proceedings for violation of preliminary 
injunction was expressly declared, notwithstanding the reversal of 
the final decree with direction to dismiss the bill. Nor is the instant 
case analogous to Gompers v. Buck's Stove & Range Co., 221 U. 
S. 418, 451, 31 Sup. a. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874, where it was held that the settlement of the main case set- 
tled contempt proceedings between the parties. Indeed, it was there 
said that sucb settlement could not affect prosecution for criminal 
contempt; and the proceedings in the instant case were criminal in 
character, so far as they sought and so far as they imposed punish- 
ment for the public wrong involved in a contemptuous disregard of 
the authority of the court, as distinguished from private relief to the 
party. Bessette v. Conkey, 194 U. S. 324, 329, 24 Sup. Ct. 665, 48 L. 
Ed. 997 ; Kalamazoo Co. v. Proudfit Co., supra. 

[3] 3. Were plaintiffs in error amenable to the injunction in the 
equity suit? The acts now complained of were committed in the 
course of another alleged effort to unionize the mines. One of the 
plaintiffs in error was an organizer for the union ; both had been dis- 
charged by the company, one about May 1, 1917; the other had been 
discharged 2 or 3 months earlier for joining the union. The company 
was witiiin its rights in refusing to employ union men and in discharg- 
ing those who joined the union, and was entitled to protection against 
unlawful invasions of such rights. Hitchman Coal & Coke Co. v. 
Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. 260, Ann. Cas. 
1918B, 461. Plaintiffs in error had a right, by peaceful methods, to 
persuade others not to work in a nonunion mine, but had no right to 
attempt such result by violence or intimidation. . Hitchman Coal & 
Coke Co. V. Mitchell, supra ; Sona v. Aluminurii Castings Co., supra. 
(The right of an employer to enjoin attempts by peaceful methods to 
induce its employes to violate their contracts not to remain in his em- 
ploy after joining the union is not involved here.) If plaintiffs in error 
were amenable to the injunction, the evidence would sustain their con- 
viction. 

The inclusion of the words "and all other persons whatsoever, who 
may have acquired notice, information, or knowledge of this judgment," 
would not alone operate to make them parties to the litigation and the 
resulting decree. It is not even claimed that up to the time of the de- 
cree they were in privity with the defendants. Nevertheless, had the 
strike which was the occasion of the decree been still in progress, 
plaintiffs in error, by committing the acts of which they were found 
guilty, after actual knowledge of the injunction, would have rendered 
tiiemsdves amenable to it and liable for its violation (In re Lennon, 
166 U. S. 548, 554, 17 Sup. Ct. 658, 41 L. Ed. 1110; Sona v. Aluminum 
Castings Co., supra) ; for we see no reason why the rule laid down in 
the Lennon Case (hereafter referred to) would not apply to a final de- 
cree as well as to a preliminary injunction or restraining order. But 
unless the subject-matter of the suit in which the injunction was issued 
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Still existed, that is to say, unless the condition out of which the alleged 
contempt grew was in substance the strike condition of nearly 10 years 
earlier, a mere continuation of it, or unless plaintiffs in error, in the 
.commissipn of the acts charged against them in 1917, can be said to 
have been the associates of or to have represented the defendants in 
the in junctional decree, we think they cannot be held amenable to the 
old injunction. We are not cited to, nor have we found, authority 
supporting a contrary view. The Lennon Case does not, to our minds^ 
lend such support. In that case the strike against the Ann Arbor Rail- 
road was still on, accompanied by refusal on the part of the other rail- 
roads defendant to haul Ann Arbor freight, and respontjent was him- 
self an employe of the Lake Shore road and within the express terms 
of the injunctional order. The court there said: 

"To render a person amenable to an injunction, it is neither necessary that 
he should have been a party to the suit in which the injunction was issued, 
nor to have been actually served with a copy of it, so long as he appears to 
have had actual notice. High on Injunctions, § 1444 ; Mead v. Korris, 21 Wis. 
310; Wellesley v. Momington, 11 Beav. 181." 

In Ex parte Lennon, 64 Fed. 320, 323, 12 C. C. A. 134, the decision 
of this court, affirmed by In re Lennon, supra, there were cited in sup- 
port of a similarly stated proposition Wellesley v. Momington, supra^ 
Rorke v. Russell, 2 Lans. (N. Y.) 242, and High on Injunctions, § 
1435. Presumably the language used by each court had relation to the 
facts of the case. None of the references cited by either court are im- 
portant, except to the proposition that one having knowledge of an in- 
junction may be guilty of contempt in disobeying it, notwithstanding 
there was no service or a defective service. 

In Employers' Teaming Co. v. Teamsters' Joint Council (C. C.) 141 
Fed. 679, cited by defendant in error, where a similar proposition to 
that announced in the Lennon Case was asserted, the strike was still in 
progress. While a strike is actually on, it frequently is necessary to 
the protection of property and business affected to reach persons not 
parties to the suit, all of whom could in no other way be brought in, by 
reason frequently of their large numbers and because of conditions of 
emergency. But such considerations are normally inapplicable to a 
new condition arising 10 years later. • 

4. Does it appear that the condition existing in 1917, when the al- 
leged violation of the injunction was committed, was in substance the 
strike of 1907, or that plaintiffs in error were so far associated with, 
or so far represented, the defendants in the injunctional decree, as to 
make them amenable to it by reason of their acts in 1917? We find 
nothing in either allegations or proofs indicating that the strike of 
1907, or the interference with the business of complainant which form- 
ed the basis of the injunction, had continued subsequent to the decree 
made in that year, or that the conditions existing in 1917 were any- 
thing more than a new and independent effort to unionize the mines. 
The most which can be said is that there was danger of a strike or of 
serious troubles if agitation was permitted, or interference with the 
company's employes tolerated, and that the issue of union or nonunion 
mine was the same in 1917 as it had been in 1907. 
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The defendants in the equity suit were made such in their individual 
capacities only. The only allegations in the affidavit initiating the con- 
tempt proceedings by which it was attempted to connect plaintiffs in 
error, and their actions, with the original suit and the defendants there- 
in, are that defendants in that suit were at the time members of the 
United Mine Workers of America, and were acting on behalf of that 
"organization and their associates therein in all matters chained against 
them" in the bill of complaint ; that that organization "has from time 
to time added to its membership, and for some time past" plaintiffs in 
error and others "have been members of said organization, and associ- 
ated with the individual defendants named in said original bill of com- 
plaint and in the decree heretofore rendered in this cause," and that 
plaintiffs in error and others "have co-operated and confederated with 
said individual defendants, or acted in the room and stead of said in- 
dividual defendants, in carrying out the purposes of said organization 
and said individual defendants, and in attempting, as set forth in the 
original bill of complaint, to shut down the mines and plant of the 
plaintiff, and to destroy its property and its earning capacity, unless 
this plaintiff would accede to the demands of said organization, and of 
said individuals composing it, and discharge from its employment all 
of its said employes who were not members of said organization, and 
refuse .to employ in its said mines and plant any person except mem- 
bers of said organization"; that "for several months last past said 
United Mine Workers of America, the organization aforesaid, have 
become very active in their endeavors to induce the workmen em- 
ployed by plaintiff in its mines aforesaid to strike, unless plaintiff would 
agree with said organization to employ only its members in and about 
its said mines and plant," and through plaintiffs in error, and others 
named, "from time to time, have threatened the said workmen that- 
unless they left plaintiff's employment, when said union should, as said 
union would, call a strike of plaintiff's workmen,'' plaintiff's employes 
would be killed, and that other threats of similar character have been 
made by plaintiffs in error and others named from time to time, and 
prior to the notice of decree before referred to ; that the threats made 
by the members of the union had caused excitement and alarm in the 
neighborhood of plaintiff's mines, prompting plaintiff to serve printed 
and certified copies of the decree in the equity suit upon a large num- 
ber of prominent members (including plaintiffs in error) of the union 
residing in the Western district of Kentucky, who were alleged to have 
made threats against and to have intimidated plaintiff's workmen. 
Plaintiffs in error admitted their membership in the union, asserting, 
however, their innocence of the misconduct charged against them, in- 
cluding a denial of co-operation or confederation with the defendants 
in the equity suit, or an acting in their stead in carrying out the alleged 
purposes of the oi^nization, and of such defendants, in attempting to 
shut down plaintiff's plant and mines, or to destroy its property and 
earning capacity, unless the company would agree to employ only 
union men. The union was not proceeded against, perhaps because 
not incorporated. 
25^] 



Digitized by 



Google 



50 252 FEDERAL REPORTBB 

It is not charged that plaintiffs in error were employes of the Coal 
Company at the time of the strike involved in the injunction suit, or 
that they were in any way connected with the strike, or with the com- 
mitting of any of the acts which were the occasion of the suit in which 
the decree was entered. The implications are all to the contrary. It 
is not charged, nor does it appear, that either plaintiff in error was then 
a member of the union. There was no evidence on the trial that the 
defendants in the injunction suit had anything to do with the condi- 
tions in 1917 (the offer of plaintiffs in error of testimony tending to 
negative such connection was rejected), or that plaintiffs in error had 
at any time any actual relations with the real defendants in the in- 
junction suit; nor do we construe the affidavit initiating the contempt 
proceedings as in substance charging, in this respect, more than that 
the union was behind the actual strike of 1907, as well as the threaten- 
ed strike in 1917, and that the defendants in the injunction suit, as 
well as the plaintiffs in error here, were members of the union and 
acting in its behalf, the former in the proceedings in 1907 which were 
the subject of the decree, the latter in the activities of 1917. Indeed, 
the contention of defendant in error, as stated in the brief of its coun- 
sel, is that plaintiffs in error were covered by the decree, "not only 
because they were members of the union referred to in the bill and 
decree [in fact the decree makes no miention of the union, directly or 
indirectly] and assisting in doing the things forbidden by the decree, 
but because they were doing the things which the decree forbade 'all 
persons whatsoever' to do." 

In our opinion, the renewed efforts of the United Mine Workers 
to unionize the mines, and the connection of plaintiffs in error with 
such efforts, were not enough to so tie the conditions of 1917 to those 
existing in 1907 as either to make the former but an extension of the 
strike of 1907, or as to make plaintiffs in error, with respect to their 
acts in 1917, the associates or representatives of the defendants in the 
decree of 1907. We have no occasion to consider what the situation 
would have been, had the United Mine Workers been a party to the 
injunction suit, or had the defendants therein been made such in an 
official capacity, as representing the union, as was the course taken in 
Hitchman Coal & Coke Co. v. Mitchell, supra. The conditions in 1917 
may or may not have been enough to justify an injunction. If they 
were, it is to be presumed one could have been had. There has been 
no adjudication to that effect, on supplemental proceedings or other- 
wise. 

The conviction of plaintiffs in error by the jury was made to 
depend solely upon their making the threats or committing the acts of 
violence charged against them, with knowledge that the employe so 
threatened or subjected to violence was in the company's service or 
employment, and with intent to prevent such employe from continuing 
therein or from performing his services in such employment, as the 
case may be. If the injunction of 1907 is of its own force applicable 
to new conditions in 1917, no reason appears why it would not be 
applicable to conditions 20 years, or even 30 years, after the decree 
is entered, provided the union which was back of the attempted union- 
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izing of the mines in 1907, out of which the injunction grew, was also 
back of the new and independent attempt to unionize the mines 20 or 
30 years later. Under such circumstances the recognition of the power 
of stmMnary prosecution for contempt, without previous adjudication 
that the existing conditions are such as to justify injunction, especially 
where the remedy is sought to be exercised, not through the public 
officers, but by the employer alone, and primarily on behalf of its pri- 
vate interests, is fraught with great possibilities for oppression. 

Under the circumstances shown here, to hold plaintiffs in error 
amenable to contempt for violating the injunction made nearly 10 
years before would extend the rule of the Lennon Case, as well as of 
the adjudications generally, far beyond any decision which has come to 
our attention. To our minds such extension is unwarranted upon 
principle, as well as unsupported by authority. 

The Judgment of the District Court must be reversed, and the record 
remanded to that court, with directions to dismiss the contempt pro- 
ceedings. 



IJNITESD STATES v. SEUPEBT BROS. (JO. et al. 

(drcult Court of Appeals, Ninth Circuit July 1, 1918.) 

No. 807& 

Indians ^=>27(5) — Unpted States as Trustee and Guardian— Statute. 

In view of Act Cong. Feb. 8, 1887, as amended by. Act Feb. 28, 1891, se- 
curing personal rights of citizenship and protection of laws to members 
of tribes of Indians to whom allotments are made under Act Feb. 8, 1887, 
§ 6, as amended by Act May 8, 1906, United States, as trustee and guard- 
ian of .Indian allottee and trust patentee of certain Indian reservation 
lands, cannot maintain action for damages caused to fish wheel owned 
and operated by Indian on Columbia river ; wheel haying been construct- 
ed, maintained, and repaired by Indian with funds derived from sale of 
40 acres of his aUotment of landa 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Action at law by the United States, as trustee and guardian of 
Sam Williams, against the S'eufert Bros. Company and F. A. Seuf ert. 
A demurrer to the complaint was ^sustained, and plaintiff brings error. 
Affirmed. 

Qarence L. Reames, U. S* Atty., and Robert R. Rankin, Asst. U. 
S; Atty., both of Portland, Or., for plaintiff in error. 
A. S, Bennett, of The Dalles, Or., for defendants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This action is brought by the United 
States against the defendant in error on behalf of Sam Williams, an 
Indian, to recover damages to a scow fish wheel owned and operated 
by Williams, and for damages for loss of certain fishing seasons. 
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It is alleged that Sam Williams is a full-blooded Indian, bom off of 
the territorial limits of the Yakima Indian reservation, but in the 
state of Washington ; that his mother was a member .of the Cowlitz 
tribe of Indians, and his father a member of the Yakima tribe ; that 
he has lived for 21 years last past off of the reservation and on the 
south bank of the Columbia river, in the state of Oregon, and has 
there taken up a homestead under the laws of the United States, and 
lives there with his family, and has adopted the habits of civilized 
life. It is alleged that said Williams is allotted, as an allottee. No. 1525 
upon the said Yakima Indian reservation, certain lands within the 
boundary of said reservation to which a trust patent was issued in 
favor of said Williams for 80 acres of land on said Yakima Indi^ 
reservation, a portion of which allotment has always been and is now 
held in trust for said Williams by the United States under the act of 
Congress approved February 8, 1887 (24 S^at. 388, c. 119), as amended 
by act of Congress approved February 28, 1891 (26 Stat. 794, c. 383) ; 
that said Williams is in the charge and under the control of the su- 
perintendent of the Yakima Indian reservation, who has held and now 
holds certain monej^s and trust funds as the property and for the 
use of said Williams; that said Williams is by reason of the facts 
stated, a Yakima Indian allottee and ward of the United States ; that 
on the 24th of January, 1910, upon petition from Williams gind pay- 
ment in full of the purchase price by the purchaser, the United States 
sold and gave title in fee by patent from the United States, to one 
McMeachan to 40 acres of Williams' allotment on the Yakima reser- 
vation ; that by this sale there was derived certain money which was 
placed to the credit of Williams' allotment ; that a substantial portion 
of the fund derived from said sale was used by said Williams in the 
building, construction, maintenance, and repair of a scow fish wb^ol 
to be used in operating on the Columbia river. It is this scow fish 
wheel which was damaged, and the United States, in its alleged capac- 
ity as trustee and guardian of said Williams, brought this action to 
recover of the defendant compensation for such damages. 

The act of February 8, 1887 (24 S'tat. 388^390), secured the personal 
rights of citizenship and the protection of the laws to members of 
bands or tribes of Indians to whom allotments were made under the 
act. Section 6 provides as follows : 

"Sec. 6. That upon the corapletion of* said allotments and the patenting of 
the lands to said allottees, each and every member of the respective bands or 
tribes of Indians to whom allotments have been made shall have the benefit 
of and be subject to the laws, both civil and criminal, of the state or territory' 
in which they may reside; and no territory shall pass or enforce any law 
denying any such Indian within its Jurisdiction the equal protection of the 
law. And every Indian bom wltliin the territorial limits of the United States 
to whom allotments shall have been made under the provisions of this act. or 
under any law or treaty, and every Indian bom within the territorial limits 
of the United States who has voluntarily taken up. within said limits, his 
residence seimrate and apart from any tribe of Indians therein, and has 
Adopted the habits of civilized life, and every Indian in Indian Territory is 
hereby declared to be a dtlzen of the United States, and Is entitled to, all the 
rights, privileges, and immunities of such citizens, whether said Indian has 
been or not, by birth or otherwise, a member of any tribe of Indians within 
the territorial limits of the United States without in any manner linpairing 
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or Otherwise affecting the right of any such Indian to tribal or other prop- 
erty." Comp. St 1916, § 3951. 

The act of May 8, 1906, amending the act of February 8, 1887 
(34 Stat. 182, c. 2348), defers the time when an allottee shall have 
the benefit of and be subject to the laws of the state or territory in 
which they may reside until the expiration of the trust period of 
25 years and when the lands have been conveyed to the Indian by 
patent in fee. It is further provided : 

"That until the Issuance of fee simple patents all allottees to whom trust 
patents shall hereafter be issued shall be subject to the exclusive jurisdiction 
of the United States." 

By the act of March 1, 1907, making appropriations for the current 
and contingent expenses of the Indian Department, etc* (34 Stat 
1015-1018, c. 2285), it is provided: 

''That any noncompeterU Indian to whom a patent containing restrictions 
against alienation has been issued for an allotment of land in severalty, under 
any law or treaty, or who may have an interest in any allotment by inherit- 
ance, may sell or coruvey aU or any part of such allotment or such inherited in- 
terest on such terms and conditions and under such rules and regulations as 
the Secretary of the Interior may prescribe, and the proQeeds derived there- 
from shall he used for the benefit of the allottee or heir so dispozing of his 
land or interest, under the supervision of the Commissioner of Indian Affairs; 
and any conveyance made hereunder and approved by the Secretary of the 
Interior shall convey full title to the land or interest so sold, the same as if 
fee-simple patent had been issued to the allottee." Comp. St. 1916, § 4225. 

It is contended that under these statutes Williams is a ward of 
the United S'tates and that the United States In the execution of that 
trust was authorized to protect the personal property of the allottee, 
when it appears that said property was acquired with funds derived 
from the sale of allotted lands. When the time came for the distri- 
bution of the lands of the Indian reservations to the adult Indians 
residing on the reservations or belonging to the bands or tribes at- 
tached to the reservations, the United States assumed the trust of 
holding the lands for the Indians for a period of 25 years while the 
Indians were forming the habit of independence and attaining the 
responsibility of individual ownership and management. This guard- 
ianship was also extended to protect the Indians from the vices attend- 
ing traffic in liquors, and the use by Congress of their monevs in 
their education and civilization (U. S. v. Nice, 241 U. S. 591-595, 36 
Sup. Ct. 696, 60 L. Ed. 1192); but nowhere that we can find has 
the United States assumed to continue the trust after the issuance of 
the fee-simple title or to follow the proceeds of the sale of lands when 
the sale has been made by competent Indians. Where a sale has been 
made by a noncompetent Indian the guardianship of the proceeds of 
the sale was extended by the act of March 1, 1907, to that relation 
in a manner corresponding in some degree to a guardianship of funds 
belonging to a noncompetent person under the laws of the state or 
territory. 

In the present case, the patent has been issued and the proceeds 
converted into a scow fish wheel, and with respect to the management 
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of this property it is not alleged that Williams is a noncompetent 
Indian. On the contrary, the presumption, as well as the inference, 
to be drawn from the facts stated in the complaint, is that he is in- 
dividually competent to manage his own business affairs, and discharge 
the duties of a citizen of the United States. With this presumption 
and inference in his favor, and the statute not providing for the ex- 
tension o! the guardianship of the United States over the prop<«rty 
or proceeds of the sale of allotted lands of competent Indians, there 
is but one conclusion to be drawn from the facts stated in the com- 
plaint, and that is the statute has not provided either generally or 
specifically that the United States shall act as a guardian for Williams 
in the ownership and operation of his scow fish whe^l, but as to all 
such matters he has the full authority and responsibility of any other 
citizen of the United States. This we think is the meaning of section 
6 of the act of February 8, 1887, as amended by the act of May 8, 
1906, providing that: 

"Every Indian who has voluntarily takeq up • • ♦ his residence, 
separate and apart from any tribe of Indians, • • • and has adopted the 
habits of civilized life, Is hereby declared to be a citizen of the United States, 
and is entitled to all the rights, privileges, and immunities of such citizens." 

In United States v. Waller, 243 U. S. 452-459, 37 Sup. Ct. 430, 
432 (61 L. Ed. 843), the Supreme Court states the relation of the 
United States to the Indian in the following language: 

"The tribal Indians are wards ot the government, and as such under Its 
guardianship. It rests with Oongress to determine the time and extent of 
emancipation. Conferring citizenship is not Inconsistent with the continua- 
tion of such guardianship, for it has been held tliat even after the Indians 
have been made citizens the relation of guardian and ward for some pur- 
poses may continue. On the otiier hand, Congress may relieve the Indians 
from such guardianship and control. In whole or in part, and may, If it sees 
fit, clothe them with full rights and responsibilities concerning their property 
or give to them a partial emancipation if It thinks that course better for 
their protection. United States v. Nice, 241 U. S. 5»1. 598 [36 Sup. Ct 696, 
60 L. Ed. 1192], and cases cited." 

In that case the question was whether lands in an Indian reserva- 
tion allotted and patented in trust to adults of the mixed Indian 
blood belonged to them with all the rights and incidents of full owner- 
ship, including the right of alienation and whether when they had 
conveyed such lands in ignorance of the fact that they were making a 
conveyance, the United States could maintain for their benefit a suit 
to annul the deeds upon the ground that they were procured through 
fraud. The claim of right to maintain such a suit was plainly based 
upon the supposed guardianship of the United States over the Indian 
in the transaction. The right to maintain the suit was denied, the 
court holding that the United States was without capacity to bring the 
action for the Indians. We are of the opinion that upon the law thus 
stated, the complaint does not state facts sufficient to constitute a 
cause of action. 

The judgment of the District Court must therefore be affirmed; and 
it is so ordered. 
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PAPPENS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. July 1, 19ia Rehearing Denied 

October 14, 19^18.) 

No. 3130. 

1. War ^=>4 — Keeping on Settinq up Bawdyhoube in Milttaby Zonb — 
Violation of Obdeb of Secretabt or Wab — Statute* 

An indictment charging keeping or setting up a house of ill fame with* 
in five miles of any military camp, etc., though without averment of the 
receiving of any persons into the house for the purpose of prostitution, 
charges a misdemeanor, for though the offense charged is violation of an 
order or regulation Issued by the Secretary of War. the order was made 
pursuant to Act May 18, 1917, c 15, t 13, making vlolatian of any such 
order a misdemeanor. 

2* Wab ^=s>4— Suppbessinq BAwnYHOusEs Within Mimtaby Zontd— Police 
PowEB OF State. 

Under Const, art 1, § 8, rule of Secretary of War providing that keep- 
ing or setting up of houses of ill fame, eta, within five miles of any 
military camp, etc., is prohibited authorized by Act May 18, 1917, c. 15, | 
13, authorizing and directing Secretary of Wlar to do everything deemed 
necessary to suppress and prevent keeping or setting up of houses of ill 
fame within needful distances of any military camp, etc., was not in- 
vasion of police i)ower reserved to state, therefore in excess of power of 
Congress. 

3. Wab ^=>4— National Powebs to Wage Wab — Contbol of Congbess. 

The execution of the powers to raise and support armies and to make 
rules for their government, assigned to the national government by the 
federal Constitution, comes within the obligations or duties of Congress ; 
its control over the subject being plenary. 

4. Wab e=»4 — ^Poweb of Congbess. 

In making provision for waging war. Congress, in protection of the 
common good, may enact such legislation as its wisdom deems essential, 
excepting interference with the power vested in the President with re- 
spect to the command of the f<»:ces and conduct of campaigns. 

5. Cbivinal LfAW <g=5>829(4) — ^Entbapmsnt — Instbuction. 

In prosecution for violating rule of Secretary of War prohibiting 
keeping or setting up of house of ill fame within five miles of military 
fort, etc., instruction that courts will not sanction conviction of person 
based upon circumstances showing he was induced by otUcers to commit 
the ofEense, that he might be brought to punishment, sufficiently covered 
point in defendants' request, though coupled with explanation that, if 
officers received information crime was being committed secretly, it was 
their right to ascertain truth. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Ernest Pappens and Marie T. Pappens were convicted of keeping a 
house of ill fame within five miles of a military fort, and they bring 
error. Affirmed. 

Samuel M. Shortridge, of San Francisco, Cal., for plaintiffs in error. 
John W. Preston, U. S. Atty., of San Francisco, Cal., and James E. 
Colston, Sp. Asst. U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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HUNT, Circuit Judge. The defendants, plaintiffs in error, were 
convicted under two counts of an indictment ciiarging them with will- 
fully and knowingly keeping a house of ill fame, in which prostitution 
was carried on in the city of San Francisco, at a place known as the 
Palm Hotel ; the said house being within five miles of a military fort, 
to wit. Ft. Mason and the Presidio of San Francisco, the said fort and 
Presidio being used for military -purposes of the United States. The 
act of Congress under which the indictment is drawn is entitled : 

"An act to authorize the President to increase temporarily the railftary es- 
tablishment of the United States." Act May 18, 1917, c. 15, 40 Stat p. 76. 

Section 13 provides as follows: 

"Sec. 13. That the Secretary of War is hereby authorized, empowered, and 
directed during the present war to do everything by him deemed necessary 
to suppress and prevent the keeping or setting up of houses of ill fame, broth- 
els, or bawdy houses within such distance as he may deem needful of any 
military camp, station, fort, post, cantonment, training, or mobilization place, 
and any person, corporation, partnership, or association receiving or permit- 
ting to be received for immoral purposes any person into any place, struc- 
ture, or building used for the purpose of lewdness, assignation, or prostitu- 
tion within such distance of said places as may be designated, or shall per- 
mit any such person to remain for immoral purposes in any such place, struc- 
ture, or building, as aforesaid, or who shall violate any order, rule, or regula- 
tion Issued to carry out the object and purpose of this section ^all, unless 
otherwise punishable under the Articles of War, be deemed guilty of a mis- 
demeanor and be punished by a fine of not more than $1,000, or Imprisonment 
for not more than twelve months, or both." 

After the passage of the act the Secretary of War made a rule which 
provided that the keeping or setting up of houses of ill fame, brothels, 
or bawdyhouses within five miles of any military camp, fort, training 
or mobilization place being used for military purposes by the United 
States is prohibited. 

[1] It is said that, inasmuch as there is no averment of the receiv- 
ing 6t any persons into a house used for the purpose of prostitution, 
the offense charged here is but the violation of a rule made by the 
Secretary of War. This is true in so far as it is said that the offense 
charged is a violation of an order or regulation issued by the Secretary 
of War; but it is also true that the rule violated was made pur- 
suant to the statute which empowers and authorizes the Secretary, 
during the war, to do everything by him deemed necessary to suppress 
and prevent the keeping or setting up of houses of ill fame, within 
such distance as he may deem necessary, of any military camp, and 
which makes violation of any such ©rder a misdemeanor. 

In United States v. Grimaud, 220 U.S. 506, 31 Sup. Ct. 480, 55 L. 
Ed. 563, the Supreme Court, reaffirming the principle that Congress 
cannot delegate legislative power to an executive officer, held that the 
authority to make administrative rules is not a delegation of legislative 
power, and that such rules were not raised from an administrative to 
a legislative character because the violation thereof is punished as a 
public offense. In that case the defendant was indicted for violation 
of a rule making it unlawful to graze sheep on a forest reserve. Jus- 
tice Lamar, for the court, said: 

"The Secretary of Agriculture could not make rules and regulations for 
any and every purpose. Williamson v. United States, 207 U. S. 462 [28 Sup. 
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Ot. 163, 52 L. Ed. 278]. As to those bere involved, they all relate to matters 
clearly indicated and authorized by Congress. The subjects as to which the 
Secretary can regulate are defined; The lands are set apart as a forest re- 
serve. He is required to make provisions to protect them from depredations 
and from harmful uses. He is authorized *to regulate the occupancy and use 
and to iSreserve the forest from destruction.' A violation of reasonable rules 
regulating the use and occupancy of the property is made a crime, not by the 
Secretary, but by Congresa The statute, not the Secretary, fixes the penalty. 
• • ♦ The Secretary did not exercise the legislative power of declaring the 
penalty or fixing the punishment for grazing sheep without a permit, but 
the punishment is imposed by the act itself. The offense is not against the 
Secretary, but, as the indictment properly concludes, 'contrary to the laws of 
the United States and the peace and dignity thereof.' " Estes v. United States, 
227 Fed. 818, 142 O. C. A. 342. 

The doctrine of that decision is controlling, because in the statute 
now under examination Congress has declared that the Secretary shall 
do all in his power to suppress the keeping of houses of prostitution 
within reasonable distances of a military post and has given him power 
to carry out the objects of the statute. 

[2] Defendants argue that the rule in question, even if author- 
ized by Congress, was an invasion of the police power reserved to the 
state of California, and therefore in excess of the power of Congress. 
We cannot sustain the contention. Congi-ess, having acted under its 
constitutional power in declaring that the state of war between Ger- 
many and the United States exists, found it necessary and proper that 
there should be the exercise of the additional constitutional powers "to 
raise and to support armies," and also "to make rules for tlae govern- 
ment and regulation of the land and naval forces." 

[3] The execution of these powers assigned to the national govern- 
ment came within the obligation or duties of Congress, and its control 
over the subject is plenary. Tarble's Case, 80 U. S. (13 Wall.) 397, 
20 L. Ed. 597. Power to raise an army to carry on the war was 
recognized by the pledge of Congress (by joint resolution approved 
April 6, 1917 [40 Stat. 1]) of all the resources of the country "to bring 
the conflict to a successful termination," and has been executed by the 
several acts of legislation providing for the organization and support 
of the Army and Navy and to promote the efficiency thereof. It is 
obvious that, to avoid calamity to the nation, the powers referred to 
in their greatest strength must be upheld as indispensably incidental 
to the power to declare war. It has been written by Story, in refer- 
ence to the unlimited power of Congress to raise and support armies, 
that to be of value the power must be unlimited. "It is impossible," he 
wrote, "to foresee or define the extent and variety of national exigen- 
cies and the correspondent extent and variety of the national means 
necessary to satisfy them. The power must be- coextensive with all 
possible combinations of circumstances, and under the direction of the 
councils intrusted with the common defense. To deny this would be 
to deny the means, and yet require the end. These must therefore be 
unlimited in every matter essential to its efficacy ; that is, in the forma- 
tion, direction, and support of the national forces." 2 Story on the 
Constitution, § 1183. 

[4] The power to make rules and regulations for the government 
of the land and naval forces naturally accompanies the power to raise 
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and maintain <uch forces, and extends to the necessities and emergen- 
cies which may arise and call for the exercise of the power. The Con- 
stitution did not define the boundaries of the powers under considera- 
tion, but in making provision for carrying on the war Congress, in 
protection of the common good, may enact such legislation a^ in its 
wisdom it deems essential to the prosecution of the war with vigor and 
success, excepting interference with the power vested in the President 
with respect to the command of the forces and the conduct of cam- 
paigns. 

The protection, it may be the existence, of the nation depends upon 
the efficiency of the Army and Navy and the service of those in it. 
Arid we have no real doubt that, if Congress deems it necessary to 
help keep the Army in its greatest efficiency to suppress and prevent 
the keepmg of houses of ill fame during the war within certain dis- 
tances of military posts, it may, in the exercise of part of its war pow- 
er, make laws which will carry its will into execution. Article 1, § 8^ 
of the Constitution ; United States v. Casey (D. C.) 247 Fed. 362. 

Possible infringement upon the police power of the state is not an 
impediment, for the statute is an exercise of war power, and the au- 
thority conferred upon the Secretary of War by section 13, supra, is 
expressly limited to the duration of the present war. 

[5] Defendants argue that their rights were prejudiced, because the 
court refused to charge the jury that, if it were found that the officers 
of the government, or persons employed by the government officers^ 
advised or instigated or induced or procured defendants to violate the 
law, defendants should be acquitted. But the court sufficiently covered 
the point by charging the jury that officers of the government have no 
right primarily to proceed to induce a person who would not otherwise 
commit the offense charged simply for the purpose of arresting them 
and bringing them to punishment; that the courts do not recognize 
such a right in officers and will not sanction the conviction of a person 
based upon circumstances which disclose any such methods of proce- 
dure. In further explanation the court said, however, that if the 
officers of the law received information leading them to believe that 
crime was being committed in a more or less secret way, it was their 
right to take such steps as the testimony showed had been taken to 
ascertain whether in fact the offense charged was being committed, 
and said that, if the testimony of the prosecution was believed, nothing 
reprehensible was done "so far as tending to disclose a case of induc- 
ing or entrapping*' the defendants into committing acts with which 
they were charged. The jury were also told that they should review 
the evidence in the case, and say whether or not it showed the guilt 
of the defendants, or failed to do so, within the principle stated. We 
have carefully read all the testimony, and are of the opinion that the 
instruction was correct and applicable to the case, which was brought 
fairly within the rule of Freeman v. United States, 243 Fed. 353, 156 
C. C. A. 133. , * 

Other points made have had our careful consideration, but furnish, 
no ground for reversal. 

The judgment is affirmed. 
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THE ELr MONTB. 

THE CLEMATIS. 

(Circuit Court of Appeals, Fifth Circuit. June 18, 1918.) 

No. 3007. 

1. Collision ^=s>100<2) — Narrow Ceianniilb and Habbobs— Foo Speed and 

SlQNALS— EvIDSNCS. • 

A vessel moving past and near the docks of a harbor, and striking a 
vessel approaching a pier to berth and whose fog signals had been heard, 
held In fault, proximately causing the collision, by failure to observe 
the requirements of artide 16 of BegulatlQiis for Preventing Collisions 
in Harbors and Inland Waters (Comp. St. 1916, § 7889), in not maintain- 
ing a moderate speed, and in not stopping her engines sooner and navigat- 
ing with caution until the danger of collision was over. 

2. Collision ^=»100(2) — Fog—Stopping in Channel. 

I Collision held not primarily due to the fault of the vessel struck in 
stopping and lying in a fog substantially motionless across the channel, 
directly in the path of the cplllding vessel, with notice of its approach. 
Z, Collision ®=>100(2) — Fog — Siqnai^b. 

Vessel, struck by another while approaching a pier to take a berth, 
held not at fault in falling to give fog signals as required by article 15 
of the Inland Rules (Comp. St. 1916, § 7888). 

4. Collision ^=»100(2)— Fog— Lookout. 

A vessel, approaching in a fog a pier to berth, when struck by a ves- 
sel passing the docks on the water front, held not in fault proximately 
contributing to the collision by failure to maintain a proper lookout. 

5. Collision <g=>96 — Proximate Cause— Last Clear Chance. 

If signals from the Clematis gave notice to the El Monte of the pres- 
ence of a vessel ahead when the El Monte was hidden from view by a 
fog, and the El Monte thereafter negligently failed to take suitable pre- 
cautions to avoid a collision, and the Clematis was not negligent after 
the imminence of a collision was disclosed to It, the El Monte was sole- 
ly responsible, because having the last clear chance to avoid the collision. 
^. Collision ^=s>136— Damages— Dwibntton. 

Where the vessel damaged by collision was detained in her clearance 
port undergoing repairs from the date of the collision February 10, 1916. 
to March 22, 1916, an allowance of 40 days' detention, excluding tbe sail- 
ing date, at the charter rate for demurrage, was proper, where It appear- 
ed that the owner could have realized more for the vessel during that 
time. 

7. Collision ^=s>12S — ^Dakages— Loss op Profits. 

The loss of profits or of the use of a vessel pending repairs or other de- 
tention arising from a collision is a proper element of damage. 

8, Collision ^=»i30 — Damages— Interest. 

As the party responsible for damages resulting from a colli#on became 
liable when it occurred. Interest on the amount of such damages, if not 
then paid, was allowable from that date. 
'9. Collision e=>ldl — Damages to Oabgo— Amount. 

Where a cargo of wheat was partly damaged by a collision in Gal- 
veston, the loading port, necessitating its unloading, drying, recondition- 
ing, and reloading, an award of damages to its owner in the difference 
between its market value at Rotterdam, its destination, in sound con- 
dition, and its value there in its damaged condition, was not improper, 
where its sale In Galveston would have been made at a sacrifice and its 
delivery at destination njiulmized the loss, and sqch difference was less 
than the difference between its vnlue at Galveston before the collision 
and its value there after it was reconditioned. 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. . 

Libel by the Stag Line, Limited, claimant of the steamship Clematis, 
and the Commission for Relief in Belgium, against the Southern Pa- 
cific Company, claimant of the steamship El Monte and cargo, and the 
National Surety Company. Decree for libelants, and respondents ap- 
peal. Affirmed. 

J. Parker Kirlin, Charles R. Hickox, Robert S. Erskine, and Wm. 
H. McGrann, all of New York City, and W. T. Armstrong, of Galves- 
ton, Tex., for appellants. 

Mart H. Royston and Wm. B. Lockhart, both of Galveston, Tex., 
for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from a decree which 
adjudged the steamship El Monte liable for damages resulting to the 
steamship Clematis and its cargo from a collision between the two ves- 
sels which occurred near one of the docks in the port of Galveston. 
Each of the vessels, which had been on opposite sides of the same pier, 
the Clematis on the east side and the El Monte on the west side of it, 
started on a voyage during the afternoon of February 10, 1916 ; the 
Clematis getting under way in the channel about half an hour before 
the El Monte, toth going east. The weather was fairly clear when the 
Clematis started, but a heavy fog came up ahead while it was still in 
the harbor of Galveston and was passing the docks on the city's water 
front, and the pilot and the captain of the vessel concluded to berth it 
until the fog lifted. The pilot on the Clematis, who had passed along 
the water front a short while before, knew that there was a vacant 
berth at Pier 21,. and it was determined to put the vessel in there. 
When it was approaching that pier, to be berthed there, and was near 
enough to it for attempts to be made to get a line to shore, which was 
on the vessel's starboard side, the El Monte collided with it on its star- 
board quarter. 

In behalf of the El Monte it is claimed, first, that that vessel is not 
liable for any of the damage sustained by the Clematis and its cargo ; 
and, second, that, if the El Monte' was so at fault as to maTce it 
liable, faults chargeable against the Clematis were such as called for 
a divisioit-of the loss occasioned by the collision. 

A large volume of evidence was adduced, some of it being deposi- 
tions of witnesses examined out of court, but a considerable part of it 
on both sides being the testimony of witnesses examined in the pres- 
ence of the trial judge. .The court did not set out its findings of facts. 
The evidence adduced by the opposing parties was very conflicting. It 
would be exceedingly difficult, if not impossible, for an appellate court 
to reach satisfactory conclusions from an examination of the record 
as to many material matters, if there existed no basis for presuming in 
favor of the correctness of findings which the decree rendered, in the 
light of the evidence, indicates were made by the trial court. But we 
are not to be unmindful of the fact that, so far as conflicting versions 
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of occurrences were given by witnesses examined in the presence of 
the trial judge, there may have been evidences disclosed to him, but not 
found in the written report of the testimony made a part of the record 
on appeal, of the verity of one version and of infirmities in the opposing 
one, justifying the conclusion that a preponderance of the evidence 
sustained such findings as would support the decree appealed from. 

[1] The record is not such as to justify us in concluding that the EI 
Monte is not liable for any of the damage caused by the collision. The 
distance by way of the channel traversed f rorti the starting place of 
the two vessels to where the collision occurred is about a mile and a 
half. Long before the El Monte was in dangerous proximity to the 
Clematis, it was obvious to those in charge of the former that there 
was a dense fog ahead, preventing objects within it being seen until 
they were too near to be avoided by a vessel moving at such speed that 
it could not be maneuvered with great promptness. The space covered 
by the fog was one within which other vessels were likely to be. There 
was much testimony tending to prove that while the El Monte was 
gaining on the Clematis repeated fog signals, and also danger signals 
occasioned by the presence of small vessels near the Clematis, were 
given by the latter, which must have apprised those in charge of the 
former, if they were duly watchful, of the presence of a vessel in the 
fog ahead. Though the testimony in behalf of the El Monte was to 
the effect that such signals were not heard by any one on that vessel, 
the record does not enable us to say that the trial court was not justi- 
fied in finding that the signals were given by the Clematis, as testified 
to, and must have been heard by those in charge of the navigation of 
the El Monte. While the witnesses for the El Monte denied that the 
fog signals testified to were heard, its pilot, who was a witness in its 
behalf, admitted that, as that vessel backed out of the berth from 
which it started, he "heard a whistle down the channel, blew maybe 
two or three whistles," and that afterward he heard "a ship blow two 
long and one short," the signal for a tug, but that "he did not know 
where the vessel was that blew the whistle — whether it was at the 
wharf or at sea." 

Other testimony made it plain that the signal for a tug which the 
El Monte's pilot admitted he heard was given by the Clematis, and 
that it was heard and the direction of it, apparently without difficulty, 
located by the captain of the tug Kelly, which at once proceeded to- 
wards the Clematis, according to the testimony of the Kelly's captain, 
who was a witness for the El Monte, having the El Monte right behind 
it as it went down the channel, and getting within seeing and speaking 
distance of the Clematis just before the collision occurred. The Kelly 
had assisted the Clematis to get away from the dock from which it 
started, and, according to the testimony of its captain, then went east, 
stopping at Pier 39 for fuel oil, and, just as it was leaving that place, it 
heard, and immediately started in response to, the signal of the Clem- 
atis for a tug. The evidence was such as to support a finding that a 
proximate cause of the. collision was the nonobservance by the El 
Monte of the requirements of the following explicit statutory regu- 
lation, prescribed to prevent collisions: 
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"Every vessel rfiall, In a fog, mUt, falling snow, or heavy rainstonns, go 
at a moderate speed, having careful regard to the existing circumstances 
ttnd conditions. A steam vessel hearing, apparently forward of her beam, 
the fog signal of a vessel the position of which is not ascertained, shall, so 
far as the circumstances of the case admit, stop her engines, and then navi- 
gate with caution until the danger of collision is over.'* Article 16 of Regu- 
lations for Preventing Oollislons in Hartwrs and In Inland Waters. 3 U. S. 
Oomp. Stat 1913, § 7889 (Comp. St 1916, | 7889). 

When the Clematis fy-st could be seen through the fog by those di- 
recting the navigation of the El Monte, the latter was moving with 
such speed that it could not be kept from running into a vessel directly 
ahead, which was stationary or slowly moving in the same general 
direction in which the El Monte was going. Just prior to and at the 
time of the collision, the El Monte was moving past and not far from 
the docks along the water front of a busy port, where other vessels 
were likely to be met or overtaken; a dense fog rendering objects 
ahead not visible until they were so near that a vessel moving as the 
El Monte was could not avoid colliding with another vessel in its path, 
which was not moving towards it or across its course, and not long 
before having been apprised that another vessel was near enough for 
a signal from it to be heard, whether the location of such other vessel 
was or was not disclosed. Considering where the El Monte was and 
the attending circumstances and conditions, we think the conclusion 
was warranted that it was not maintaining the moderate speed required' 
by the first paragraph of the above-quoted regulation. The Nacoochee, 
137 U. S. 330, 11 Sup. Ct. 122, 34 L. Ed. 687; The Umbria, 166 U. 
S. 417, 17 Sup. Ct. 610, 41 L. Ed. 1053; The Sagamore, 247 Fed. 743, 

— CCA. ; Quinette v. Bisso, 136 Fed. 825, 69 C C A. 503, 

5 L. R. A. (N. S.) 303. A phase of the evidence was such as to sup- 
port a finding that the El Monte heard, apparently forward of her 
beam, the fog signal of a vessel the position of which was not ascer- 
tained, with the result of imposing upon it the duty of complying with 
the requirement of the second paragraph of the quoted regulation. 
The trial court may have been fully justified in regarding that phase 
of the evidence as the one worthiest of belief, and in concluding that 
the El Monte, before the Clematis was visible through the fog, should 
have stopped her engines sooner than she did, and then navigated with 
caution until the danger of collision was over, and that its failure to 
do so was a proximate cause of the collision. Lie v. San Francisco & 
Portland S. S. Co., 243 U. S. 291, 37 Sup. Ct 270, 61 L. Ed. 726. 
[2-5] Mention will be made of the faults attributed to the Clematis : 
(1) In behalf of the El Monte it is urged that the collision was 
primarily due to the fault of the Clematis in stopping and lying in a fog 
substantially motionless across the channel, directly in the path of the 
El Monte, and about at right angles to the course of the latter, with 
notice that it was approaching from the west. The evidence well sup- 
ported a finding against this* contention. There was testimony to the 
eflFect that several minutes before the collision occurred the course of 
the Clematis in the channel was changed by sheering or canting it, so as 
to head it in the direction of the wharf at which it had been determined 
that it would seek a berth; that, though the Clematis signaled for a 
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tug and desired the assistance of one in getting docked, it did not 
stop and wait for such assistance, but, just before the collision, was 
moving very slowly towards Pier 21, and at the time of the collision 
was in such a position with reference to it that it was at an angle of 
about 45 degrees to the course of the El Monte, and was near enough to 
that pier for attempts to be made, with some chance of success, to get 
a line ashore. This testimony as to the position of the Clematis, just 
before and at the time of the collision, with reference to the wharf 
and the course of the £1 Monte, was convincingly corroborated, and the 
opposing testimony discredited, hy the evidence afforded by the ap- 
pearance after the collision of the part of the Clematis which was 
struck by the El Monte. By measurements and pictures the nature 
of the wound in the Clematis was graphically disclosed to the court. 
The angle of collision as thus disclosed persuasively indicated that the 
Clematis was not directly athwart the channel and obstructing the 
navigation of an overtaking vessel which was going at such speed as 
to be able to keep out of the way of a vessel diead when it could be 
seen, there being ample unobstructed room in the fairway for any 
movements required to accomplish this result. 

(2) Another contention is that there was a failure on the part of 
those in charge of the Clematis to give fog signals as required by ar- 
ticle 15 of the Inland Rules. 3 U. S. Comp. St 1913, § 7888 (Comp. 
St. 1916, § 7888). This contention is based on testimony which, as 
above stated, is in sharp conflict with other testimony to the effect 
that fog signals were given by the Clematis as required by the rule, and 
that other signal^ialso were given when the El Monte was near enough 
to be apprised thereby of the presence of the Clematis ahead, and yet 
was far enough away to avoid a .collision if the signals had been 
heeded and properly acted on. It is not made to appear by the record 
that a finding based on the last>mentioned phase of the evidence was 
dearly wrong. 

(3) It is contended that the failure of the Clematis to maintain a 
proper lookout was a fault proximately contributing to the collision. 
Circumstances of the collision which are imcontroverted make it plain 
that the occurrence was not attributable to any omission to maintain 
a proper lookout ahead. The record is such that it cannot properly 
be said that the court was clearly wrong if it concluded either that the 
Clematis maintained a proper lookout astern or that any dereliction 
there may have been in the performance of that duty was not a prox- 
imate cause of the collision. The evidence indicated that the person 
on the Clematis who was charged with the duty of keeping a lookout 
astern saw the El Monte as soon as it was visible, and as soon as, if 
not sooner than, any one on the El Monte saw the Clematis, and that 
this was too late for the collision to be avoided by anything either 
vessel then could do. If signals from the Clematis gave notice to the 
El Monte of the presence of a vessel ahead when the latter was hidden 
from view hy the fog, and thereafter the El Monte negligently failed 
to take suitable precautions to avoid a collision, and the Clematis was 
not negligent after the imminence of a collision was disclosed to it, 
the El Monte is to be considered as solely responsible, because it had 
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the last clear chance to prevent the collision, any antecedent negligence 
of the Clematis in the matter of a lookout astern being remote, and 
such as could have made no difference in the result. The Nacoochee, 
supra; The Bailey Gatzert, 179 Fed. 45, 102 C. C. A. 612; Philadel- 
phia & R. R. Co. V. Klutt, 148 Fed. 818, 78 C C. A. 508; The Portia, 
64 Fed. 811, 12 C. C. A. 427. 

We conclude that the assignments of error based on the failure of 
the court to hold the Clematis liable for part of the loss are not sus- 
tainable. 

[8-8] The decree awarded to the owner of the Clematis, the Stag 
Line, Limited, the amount of damages which the court ascertained were 
caused by the collision, with interest thereon at 6 per centum per an- 
num from the date of the collision. Complaint is made of some of the 
items allowed. As a result of the collision the Clematis was detained 
at Galveston, undergoing repairs, from the date of the collision, Feb- 
ruary 10, 1916, to March 22, 1916. The court allowed for 40 days' 
detention — excluding the da^ of sailing — ^at the charter rate for de- 
murrage, il50 per (ky. This allowance at that rate is not fairly sub- 
ject to complaint, as the evidence adduced indicated that, under the 
-conditions existing at the time of the collision and during the period of 
the detention, the owner could have realized more for the use of .the 
vessel, if it had been available, than was awarded for the period of 
detention. It is well settled that the loss of profits, or of the use of a 
vessel, pending repairs, or other detention, arising from a collision, is 
a proper element of damage. The Conqueror, 166 U. S. 110, 17 Sup. 
Ct. 510, 41 L. Ed. 937; Galveston Towing Co. v. Ci^an S. S. Co., 195 
Fed. 711, 115 C. C. A. 438. As the party responsible for the damages 
resulting from the collision became liable when it occurred, interest on 
the amount of such damages, if not then paid, was allowable from 
that date. Galveston Towing Co. v. Cuban S. S. Co., supra. It has 
not been made to appear that the survey fees allowed by the court were 
improper or excessive. 

[8] The cargo of the Clematis was wheat belonging to the Commis- 
sion for Relief in Belgium. As results of the collision some of the 
wheat was lost, some of it was damaged by salt water, necessitating the 
■unloading, drying, reconditioning, and reloading of it, and the remain- 
der of the wheat was not damaged. The owner by intervening peti- 
tion asserted its claim to damages caused to the cargo by the collision. 
Complaint is made of that part of the award to the cargo owner which 
fixed its compensation for the loss sustained on the damaged and re- 
conditioned wheat. On this item the court allowed the difference be- 
tween the market value of the wheat at Rotterdam, its destination, in 
sound condition, and the value of the same wheat at Rotterdam in its 
damaged condition. It is insisted that what the owner lost on the dam- 
aged wheat was the difference between its value at Galveston before 
the collision and its value there after the collision, and that the party 
responsible for the loss is not chargeable with the value added to the 
damaged wheat by carrying it from Galveston to Rotterdam. 

There might be merit in this contention if it did not satisfactorily 
appear that the appellant was benefited, and not prejudiced, by having 
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the loss on the damaged wheat ascertained in the way followed by the 
court. The counsel for the intervener made a statement to the court 
to the effect that the damaged wheat, after being reconditioned, was 
reloaded and shipped to Rotterdam, because it would have been a great 
sacrifice to have sold it on this side, as it would have had to be sold 
as storm-damaged wheat, and would have brought only from 20 to 
40 cents a bushel. This statement was not objected to and was not 
controverted. The evidence showed that the damaged wheat, after 
being dried and . reconditioned, was classed by the official grain in- 
spector at Galveston as **no grade wheat." It is to be inferred that the 
loss on the damaged wheat was lessened by incurring the expense of 
sending it to Rotterdam. The owner was performing a duty it owed 
when it adopted the course which would result in minimizing the loss, 
and was entitled to be reimbursed the expense incident to its doing so. 
The difference between the value of the damaged wheat at Rotterdam 
and what it would have been worth there it it had not been damag^ 
as a result of the collision was a sum less than the difference betweeh 
the value of that wheat at Galveston before the collision and its value 
there after it was dried and treated. The loss to the party liable to 
indemnify the owner was reduced by carrying the damaged wheat to 
Rotterdam and valuing it there, instead of at Galveston. All of the 
loss on that wheat which was due to the collision, not merely a part 
of it, was chargeable against the party found to be solely responsible 
for the collision. 

The conclusion is that no one of the complaints against the decree 
appealed from is well founded. That decree is affirmed. 



REYNOLDS v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. May 3, 1918.) 

No. 4983. 

!• Indians ^=»15(1) — Lands — Rbstbictions oif Auenation. 

Under Act Feb. 8, 1887. § 6 (Comp. St 1916, ft 4201), relating to Indian 
allotments, which provided that "upon the approval of the allotments pro- 
vided for In this act by the Secretary of the Interior he shall cause 
patents to Issue therefor In the name of the allottees,'' the trust period 
during which the title was to be held In trust by the government began 
to run from the date of such approval, and not from the date of the patent. 
2. Indians ^=>15(1) — Lands — Restbiotions on Auenation. 

Under statutory authority given the President to extend the period dur- 
ing which Indian allotments are held in trust by the government, a proc- 
lamation extending the period as to certain classes of allottees does not 
affect one whose period had already expired. 
Trieber, District Judge, dissenting. 

Appeal from the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Suit in equity by the United States against Suda Reynolds. Decree 
for complainant, and defendant appeals. Reversed and remanded, 
with instructions to dismiss bill. 

^==»For other casei: see same topic A KET-NUMBBR in all Key-Numbered Digests & lodexea 
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Mark Goode, of Shawnee, Okl. (Hal Johnson, of Shawnee, Okl., on 
the brief), for appellant. 

Lai D. Threlkeld, Asst. U. S. Atty., of Oklahoma City, Okl. Qohn 
A. Fain, U. S. Atty., of Lawton, Okl, on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. This is an appeal from a decree in 
which it is adjudged that appellant, Suda Reynolds, defendant below, 
has no right, title, or interest in a certain tract of land in Pottawatomie 
county, Okl. The suit was brought by the United States ajg^ainst the 
appellant as the grantee of one of the heirs of Stella Washington, an 
absentee Shawnee allottee, under the act of Congress approved Feb- 
ruary 8, 1887 (24 Stat. 388, c. 119 [Comp. St. 1916, §§ 4195-4210]), as 
amended by Act of Congress approved March 3, 1891 (26 Stat. 1019, 
c. 543). The allotment of the land in question was made under sections 
3 and 5 of the act of February 8, 1887, which sections, so far^as ap- 
plicable here, read as follows : 

"Sec. 3. That the aUotments provided for in this act shaU be made by 
special agents appointed by the President for such purpose, and the ♦ • • 
agents In charge of the respective reservations on which the allotments are 
directed to be made, * • • under such rules and regulations as the 
Secretary of the Interior may from time to time prescribe, and shall be cer- 
tified by such • • * agents to the Commissioner of Indian Affairs^ In 
duplicate, one copy to be retained In the Indian Office and the crther to be 
transmitted to the Secretary of the Interior for his action, and to be deposited 
in the General liand Office. • • • 

"Sec. 5. That upon the approval of the allotments provided for in this .act 
by the Secretary of the Interior, he shall cause patents to issue therefor in 
the name of the allottees, which patents shall be of the legal effect, and de- 
clare that the United States does and will hold the land thus allotted, for the 
period of twenty-five years, In trust for the sole use and benefit of the Indian 
to whom such allotment shall have been made, or, in case of his decease, or his 
heirs according to the laws of the state or territory where such land is lo- 
cated, and that at the expiration of said period the United States will con- 
vey the same by patent to said Indian, or his heirs as aforesaid, in fee, dis- 
charged of said trust and free of all charge or incumbrance whatsoever: 
Provided, that the President of the United States may in any case in hls^ 
discretion extend the period. And if any conveyance shall be made of the' 
lands set apart and allotted as herein provided, or any contract made touching 
the sanKB, before the expiration of the time above mentioned, such conveyance 
or contract shall be absolutely null and void." 

[1 ] Under the authority conferred by these sections, allotments were 
made by the proper officers, a schedule of the allotments, dated August 
7, 1891, was deposited in the General Land Office of the United States 
and on the 16th of September, 1891, these allotments were approved 
by the Secretary of the Interior. The allotment of the land in ques- 
tion to Stella Washington was included in the schedule and in the ap- 
proval. 

Section 5 above quoted, provides for a trust period of 25 years, 
which period could be extended by the President of the United States 
at his discretion. The preliminary or trust patent was issued to Stella 
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Washington, February 6, 1892. On the 24th of November, 1916, the 
President made the following order : 

"It is .hereby ordered, under authority contained in section 5 of the act ot 
February 8, 1887 (24 Stats. 388, 389), that the trust periods on the allotments 
of the Absentee Shawnee and Citizen Pottawatomie Indians In Oklahoma, 
which trust expires during the calendar year 1917, be and Is hereby extended 
for a period of ten years from the dates of expiration, with the exception of 
the following." 

Then follow numbers of allotments and names of allottees. Stella 
Washington's name and number do not appear in the list. 

Appellant contends that the trust period began on the 16th of Sep- 
tember, 1891, the date of the approval of the allotments by the Secre- 
tary of the Interior, and that it had expired on the 24th of November, 
1916, the date of the President's order. The conveyance to appellant 
was executed February 17, 1917. The government contends that the 
trust period began, so far as the land involved in this case is concerned, 
on the 6th of February, 1892, the date of the preliminary or trust pat- 
ent, and that as to such land the trust period expired on the 6th day of 
February, 1917. 

Each allottee became entitled to his preliminary or trust patent upon 
the approval of the allotments by the Secretary of the Interior. The 
issuance of the patent was a mere ministerial act. The beginning of 
the trust period under the act of Congress did not depend upon the 
time of the performance of the ministerial act by the officers of the 
General 'Land Office. 

Counsel for the government contend that the case of United States 
V. RoweU, 243 U. S. 464, 37 Sup. Ct. 425, 61 L. Ed. 848, is decisive of 
the question involved here. In that case Mr. Justice Van Devanter, 
speaking for the court, said : 

"This Is an action in ejectment brought by the United States against 
James F. Rowell and two others. The land In controvensy la a quarter sec- 
tion — 160 aci^es — ^in an Indian school reserve in Comanche county, Okl. Three 
statutes, all enacted in the same year, must be noticed. The first of these Is 
a provision In Act April 4, 1910, c. 140, 36 Stat 289, 280, authorizing and di- 
recting the Secretary of the Interior *to enroll and allot' James F. Rowiell as 
an adopted member of the Kiowa Tribe of Indians. The second is the fol- 
lowing provision In Act June 17, 1910, c. 299, | 3. 36 Stat 533 : *That the 
Secretary of the Interior Is hereby authorized and directed to issue a patent 
in fee for' the tract In controversy 'to James F. Rowell a fuU member of the 
Kiowa, Comanche and Apache Tribes of Indians of Oklahoma, who has here- 
tofore received no allotment of land from any source; this to be In Ueu of all 
claims to any allotment of land or money settlement In Ueu of an allotjnent.' 
And the third is the express repeal of the provision Just quoted by Act Dtec. 
19, 1910, c. 3, 36 Stat 887. The controversy turns chiefly upon the true con- 
struction and efTect of the provision of June 17 and the constitutional validity 
of the repealing provision of December 19. ♦ • ♦ 

"But It is Insisted that the provision of June 17, 1910, was a grant in prie- 
sentl, and operated In itself to pass the full title to Rowell, and therefore 
that he had a vested right in the land which the repealing act could not 
aflfect If the premise l)e right, the conclusion is Obviously so. But is the 
premise right? Of course, a grant may bo made by a law, as well as by a 
patent Issued pursuant to a law; but whether a particular law Operates In 
Itself as a present grant* Is always a qtiestlon of intention. We turn, there- 
fore, to the provision relied upon to ascertain whether it discloses a purpose 
to make such a grant ; that Is to say, a purpo^ to pass the title immediately 
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without awaiting the issue of a patent We find in it no words pt present 
grant, but only a direction to the Secretary of the Interior *to Issue a patent 
in fee' to Rowell for the tract described. Only through this express provision 
for a patent do we learn that a grant is intended, and if it were eliminated 
hothing having any force would remain. This, we think, shows that A present 
statutory grant was not intended, but only such a grant as would result from 
the issue of a patent as directed. The cases cited as making for a different 
conclusion are plainly distinguishable, in that they deal with laws or treaties 
making grants, and either containing no provision for a patent or providing 
for one merely by way of further assurance. 

"It Is also insisted that, by applying for a patent before the provision 
therefor was repealed, Rowell accepted that provision and thereby acquired a 
right to have it carried into effect, of which he could not be divested by the 
repealing act consistently with duie process of law. But the provision did not 
call for an acceptance, and it is evident that none was contemplated, other 
than such as would be implied from taking the patent when issued. Besides, 
statutes of this type are not to be regarded as proposals by the government 
to enter into executory contracts, but as laws which are amendable and 
repealable at the will of Oongress, save that rights created by carrying them 
into effect cannot be dil^ested or impaired. Gritts v. Fisher, 224 U. S. 640, 648 
[32 Sup. Ct 580. 56 L. Ed. 928] ; Choate v. Trapp, 224 U. S. 665, 671 [32 
Sup. Ct. 565, 56 I/. Edj 941]; Sizemore v. Brady, 235 U. S. 441, 449 [35 Sup. 
Ct 135, 59 L. Ed. 808]. • • • For these reasons we conclude that the re- 
pealing provision was valid, and that, while it did not affect Rowell's status 
as an adopted memtter of the tribe, or his right to obtain in the usual way 
an allotment from the tribal lands not specially reserved, it did revoke the 
special provision made in his behalf in the act of June 17, 1910." 

The Supreme Court in that case held that an act of Congress direct- 
ing: that a patent be issued to an individual could be repealed by Con- 
g^ress before the patent itself was delivered, and that no constitutional 
right was violated by the repealing act The instant case presents a 
different question. The right of Stella Washington to a preliminary 
or trust patent became vested on the day of the approval of her. allot- 
ment. Her equitable title was then complete, and did not depend upon 
the delivery of the patent. Ballinger v. Frost, 216 U. S. 240, 30 Sup. 
Ct. 338, 54 L. Ed. 464. 

The postponement of the performance of the ministerial act of caus- 
ing a patent to be prepared and signed could not postpone the vesting 
of the equitable interest in Stella Washington, nor could it postpone 
the beginning of the trust period. In the case of Monson v. Simonson, 
231 U. S. 341, 34 Sup. Ct 71, 58 L. Ed. 260, there is presented an in- 
stance in which a specific allotment was by act of Congress relieved 
from the restrictions imposed during the trust period and the Secretary 
of the Interior was* authorized to cause to be delivered to the allottee 
an unconditional patent. In that case the court said : 

"It also is plain that, in the absence of furthter and permissive legislation, 
the Secretary of the Interior was without authority to shorten the trust 
period and at once invest the allottee with the title in fee. Recognizing that 
this was so, and for reasons deemed sulRcient, Ck)ngress, by the provision in 
the act of March 3, 1905, clothed the Secretary with such authority with re- 
spect to this allotment. That provision says: 'The Secretary of the Interior 
is hereby authorized and empowered to issue a patent' to the allottee. By 
'patent* is meant of course, the ultimate patent passing the fee, for the trust 
patJent or allotment certificate had issued 16 years before. The language of 
the provision is permissive, not mandatory, and evidently was designed to 
enable the Secretary to shorten the trust period, by issuing the final patent, if 
in his judgment it seemed wise, but not to require him to do so. And it is 
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signlflcant tbat the provision contains no words, directly or presently re- 
moving the existing restrictions upon alienation, while other kindred provi- 
sions in the same act, relating to other allotments, contain the words *and 
all restrictions as to sale, incumbrance, or tajcation of said lands are hereby 
removed.' It hardly can be said that the absence of those words in this in- 
stance and th^r presence in others is not indicative of a difference in 
meaning and puri)ose. We conclude that the restrictions upon alienation 
contained in the act of 1887 were not Instantly removed by the act of 1905, 
but remained in force as to this allotment until the Secretary of the Interior, 
in the exercise of the authority conferred by the latter act, terminated the 
trust period by issuing the final patent passing the fee." 

The authorization to deliver a patent to the allottee was permissive 
and not mandatory as stated by the Supreme Court. The language of 
section 5 of the act of February 8, 1887, is mandatory. It says : 

"That upon the approval of the allotments provided for in this act by the 
Secretary of the Interior, he shall cause patents to issue therefor in the namje 
of the allottees, etc." 

The Secretary is given no discretion with regard to the issuance of 
the patents.- 

It is urged that departmental construction is opposed to the views 
herein expressed. Such construction is always entitled to great con- 
sideration, but in this instance such construction is in our judgment 
opposed to the plain and unambiguous language of the statute. There 
are statutes in which Congress has provided that allotments shall be 
inalienable for a certain period from the date of the patent. Act 
March 2, 1889, c. 422, 25 Stat. 1013, 1014, providing for allotments 'to 
the Peorias and Miamies, contains the following, provision : 

"The land so allotted shall not be subject to alienation for twenty-five 
years from the date of the issuance of the patent therefor, and said lands so 
allotted and patented shall be exempt trom levy, sale, taxation, or forfeiture 
for a like period of years." 

Act March 2, 1895, c. 188, 28 Stat 907, contains the following provi- 
sion : 

*Trovided, that said allotments shall be inalienable for a period of twenty- 
five years from and after tli« date of said patents." 

Act July 1, 1902, c. 1362, 32 Stat. 641, 642, contains the following 
provisions : 

"12. Each member of said tribes shall, at the time of the selection of his 
allotment, designate as a homestead out of said allotment land equal in 
value to one hundred and sixty acres of the average allotable land of the 
Choctaw and Chickasaw Nations, as nearly as may be, which shall be in- 
alienable during the lifetime of the allottee, not exceeding twenty-one years 
from the date of certificate of allotment, and separate certificate and patent 
shall issue for said homestead. 

"13. The allotment of each Choctaw and Chickasaw freedman shall be in- 
alienable during the lifetime of the allottee, not exceeding twenty-one years 
from the date of certificate of allotment. • • • 

"16. All lands allotted to the members of said tribes, except such land as 
is set aside to each for a homestead as herein provided, shall be alienable after 
issuance of patent as follows: One-fourth in acreage in one year, cwie-fourth 
in acreage in three years, and the balance In five years ; in each case from 
date of patent." 
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[2] It thus appears tliat, whenever Congress desires to make the 
trust period begin with the date of the patent or certificate of allotment, , 
it expressly says so. In our judgment the trust period expired Septem- 
ber 16, 1916, before the issuance of the executive order of November 
24th of the same year. The President had no power to revive the ex- 
pired period nor to create another period. Congress created a trust 
period, and authorized the President to extend it in his discretion. 
Congress, however, did not authorize the President in his discretion to 
create a new trust period. The power to extend a trust period already 
created is one thing. The power to create a new trust period is an en- 
tirely different thing. 

It follows that the case must be reversed and remanded, with direc- 
tions to dismiss the bill of complaint. It is so ordered. 

TRIEBER, District Judge (dissenting). I concur in the conclusions 
of the majority of the court that the trust period of 25 years began on 
September 16, 1891, the date of the approval of the allotment by the 
Secretary of the Interior, and that it had expired before the 24th day 
of November, 1916, the date of the President's order extending the 
trust period for ten years from the date of expiration. But in view of 
the decisions of the Supreme Court in Brader v. James, 246 U. S. 
88, 38 Sup. Ct. 285, 62 L. Ed. 591, and Talley v. Burgess, 246 
U. S. 104, 38 Sup. Ct. 287, 62 L. Ed. 600, opinions filed March 4, 
1918. and the decisions of this court in David v. Youngken, 250 

Fed. 208, C. C. A. , filed April 3, 1918, and Harris v. Bell, 

250 Fed. 209, C. C. A. , opinion filed April 30, 1918, 1 am of the 

opinion that, as the President was authorized by the proviso in section 
5 of the act of February 8, 1887 (34 Stat. 388), to extend the trust pe- 
riod in his discretion, he had the same power to extend it after the ex- 
piration of the first trust period as Congress had. The order by the 
President extending the trust period having been made before the con- 
veyance of the allotment and without the approval of the Secretary of 
the Interior, the conveyance was absolutely void. 

For this reason I am of the opinion that the decree of the District 
Court was right, and should be affirmed. 



In re CANISTER OO. 

BARNITT V. MAXWELL et al. 

(Circuit Court of Appeals, Third Circuit. July 20, 1018.) 

No. 2374. 

1. Bankruptcy <3=»44(5 — Petition to Revise — Scope. 

On wtition to revise an order dismissing a petition to assess the stock- 
holders of a bankrupt con^oratlon, the appellate court is confined to 
questions of law. 

2. Bankruptcy <©=»250(1) — Corporations — ^Assessment of Stockholders. 

An order of the referee in bankruptcy levying an assessment of 100 per 
cent on all stockholders cannot be supported, where the bankrupt cor- 
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poration was the owner of much valuable property, and the referee mad6 
no finding as to the proportion to which each share was liable to assess- 
ment, for that resp%>nsibilit7 cannot be shifted to sucoessiye Juries. 

Petition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey ; J. Warren Davis, Judge. 

In the matter of the Canister Company, bankrupt. An order of the 
referee, assessing stockholders of the bankrupt company, was reversed 
on petition of Henry D. Maxwell and others (248 Fed. 587), and Mar- 
shall A. Barnitt, trustee, petitions to revise. Affirmed. 

Geo. M. Shipman, of Belvidere, N. J,, and E, L. Katzenbach, of 
Trenton, N. J., for petitioner. 

Henry D. Maxwell, of Easton, Pa., and Malcolm G. Buchanan, of 
Trenton, N. J., for respondents. 

Joseph A. Seidman, of New York City, for unsecured creditors. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Canister Company, a New 
Jersey corporation, was adjudged bankrupt in July, 1916, and in the 
following March a creditor (joined afterward by the trustee) petition- 
ed the referee for an order assessing the stockholders, both common 
and preferred, for the payment of the bankrupt's debts. . The petition 
was based on the averment that, although the stock had been issued as 
fully paid, such payment had not been made in cash, and that "if any 
property was given for any shares of stock so issued the same was of 
little or no value." An assessment was therefore asked, calling for so 
much of the par value as was still unpaid. 

Some of the preferred stockholders appeared and opposed the peti- 
tion, and the referee heard a good deal of testimony, finally levying an 
assessment of 100 per cent, on both classes of stockholders and direct- 
ing the trustee to collect it. The preferred stockholders applied for a 
review, and the referee, in certifying the case to the District Court, 
stated his findings of fact and gave his reasons for the assessment. It 
was conceded that the stock had been issued, not for cash, but for the 
property of the Canister Manufacturing Company (the predecessor in 
business of the bankrupt), which had become insolvent in 1909 and had 
been reorganized. We need not go into the details of the plan that 
was then carried through without objection, or (as far as we can see) 
without being open to successful attack by any person then affected 
thereby. It is enough to say that the Phillipsburg Investment Com- 
pany, acting as agent for the creditors and stockholders of the Manu- 
facturing Company, acquired title to all that company's property of 
every kind, and under section 49 of the New Jersey Corporation Act 
(2 Comp. St. 1910, p. 1630) used the property as the basis of the stock 
now in question, which was then issued under that section to the credi- 
tors and stockholders of the Manufacturing Company as "fully paid 
stock and not liable to any further call." The section provides, fur- 
ther, that "irt the absence of actual fraud in the transaction the judg- 
ment of the directors as to the value of the property purchased shall 
be conclusive"; and no charge of fraud is now made. After the re- 
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organization, the bankrupt continued the business for six or seven 
years, and it does not appear that any objection has heretofore been 
made to the settlement of the Manufacturing Company's affairs, or to 
the use that was made of its property as the basis for the bankrupt's 
stock. 

It is evident, therefore, that the referee was called on to determine 
whether the stock in question had in fact been fuljy paid, and, if not, 
for how much the shares were still subject to assessment. What the 
referee did appears by the following paragraphs from his report : 

**I find from the proofs deficiency of assets needed to pay bankrupt's debts 
of considerably more than ^200,000, and that therefore the amount of de- 
fault in payment for outstanding stock, if it should finally appear to be full 
par value of any or all of the shares of stock, will be needed to pay the debts 
of the bankrupt. 

"I find that there is substantial doubt about the full payment of any of the 
stock, and that the weight of evidence, as the proofs now stand, is that some 
of the shares are only partly paid and some are entirely unpaid. 

''I find, also, that it is to be taken that it is in the interest of creditor» 
generally, in the administration of the estate, to make the said order. Au- 
thority for Jurisdiction to make the order in question is in the case of In re 
New Foundland Syndicate in its two stages, which, in my Judgment, bring it 
closely to the present controversy. The first is in 28 Am. Bankr. Rep. 119, 
oninion by Judge Rellstab. The second is in the Circuit Court of Appeals, 
Second Circuit, February 27, 1917 (Enright v. Heckscher, 240 Fed. 863. 153 
O. C. A. 549), on appeal from the Southern District of New York of the trial 
of a plenary suit pursuant to said decision in our own district. ♦ ♦ ♦ 

"If it could be found from the proofs that the organization plan was an 
agreement, and that the various n^otiations and transactions were simply 
carried out under that agreement, there is still the difficult question of the 
way in which the property turned over for the stock was valued. The 
appraisal was by Messrs. Darnell, Adams, and WoodSi all of them officers of 
both the buyer and seller companies, as the Canister Manufacturing Com- 
pany and the Canister Company must be r^arded; the PhlUlpsburg Invest- 
ment Company being claimed to be only an intermediary. However honestly 
these gentlemen may have acted, their interests were in the reorganization, 
and eftorts on their i)art to make values fit Is easily attributable to them by 
the unpref erred creditors, espedally in view of the speculative nature of much 
that they appraised, to wit, patents, good will, patterns, and special ma- 
chinery adaptable only to particular work. Holoombe v. Trenton White City 
Co., 80 N. J. Eq. 122, 82 Atl. 6ia 

**I am therefore constrained by the present proofs to find that there is 
very considerable doubt concerning the payment in full of all the capital 
stock outstanding. It is true undoubtedly that property did go over from the 
Canister Manufacturing Company lo the Canister Company, -and that It Is 
payment on stock, but to what extent and on what shares It applies cannot be 
determined by the present proofs. In my Judgment that can only be de- 
termined by the trustee bringing a plenary suit against a stockholder in 
which the Issues can be narrowed down to his particular dealings which re- 
sulted in his holding the stock. Perhaps a number o( such suits may be 
necessary. 

"There remains only the question of economic administration. I am relieved 
from deciding this question by the insistment of the unsecured creditors them- 
selves that the plenary suits be brought I gave due notice to all creditors 
of a meeting at which this very question would, among others, be considered. 
At that meeting, May 18, 1917, as will appear from the records thereof, there 
was a large attendance and every secured creditor was called upon for his 
vote. The vote to assume the risk of loss from such suits was virtually 
imanlmous. The only creditor who voted 'no* was one ^jj'ho also represented a 
number of partially secured creditors. The claims represented in this vote 
constituted a very large majority of the unsecured claims. 
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•*It is therefore to be. remembered again that the sitnatlon called upon me 
to determine, not whether the stock is fully paid, but whether the unpre- 
ferred creditors who are most Insistent, should be allowed plenary suits to 
fully investigate the manner of payment for the stock. I found that, they 
being willing to stand the expense, the right to plenary suits cannot be rea- 
sonably denied them, and therefore made the order reviewed." 

His order assessed all the stock "to an amount equal to the par value 
of the stock issued to and held by said stockholders." 

When this order came before the District Court, Judge Davis pointed 
out its deficiencies (248 Fed. 587), and thereupon made an order send- 
ing the case back, 

"to the end that such further evidence as may be necessary and available be 
produced and taken by said trustee before said referee, to enable the said 
referee to ascertain, determine, and find the necessary facts to support an 
order of assessment against the holders (or some of them) of the capital 
stock of the said bankrupt, to wit : That the assets of the bankrupt are in- 
sufficient to pay its debts and the expenses of administration; the approxi- 
mate amount of such deficiency ; that the shares of the capital stock of the 
said bankrupt, or some of them, were not paid for in full; which of such 
shares of stock have not been paid for in full, and the amount of such de- 
ficiency of payment in respect of each; the respective holders of such shares 
as have not been fully paid, and which of them had, or are chargeable with, 
knowledge of the fact of such deficiency of payment, in their acquirement of 
said stock ; the pro rata share required to be paid by such holders in order to 
liquidate the Indebtedness of the bankrupt and pay the expense of administra- 
tion. 

"And it is further ordered, adjudged, and decreed that if the evidence here- 
tofore, or hereafter to be, produced before said referee, be Insomdent fo enable 
him to make sudi findings of fact as aforesaid, the referee shall dismiss the 
petition for the assessment of stodcholders." 

[1, 2] This is the order that we were originally asked to revise, and 
it is so plainly interlocutory that during the argument we were on 
the point of dismissing the proceeding before us as premature. There- 
upon counsel acquiesced in the correctness of this position, but urged 
that to send the case again to the referee would be useless, because 
they had no more evidence to offer on either side; and, in order to 
dispose of the controversy, they stipulated that the interlocutory order 
complained of should "be deemed for all purposes, both in this court 
and in the court below, a final decree of said District Court dismissing 
so far as respects the preferred stockholders the petition originally filed 
with the referee, * * * praying for an order of assessment against 
the stockholders of said Canister Company." What is before us now, 
therefore, is a proceeding to revise an order dismissing the petition to 
assess, and, as this confines us to questions of law (Hall v. Reynolds 
[C. C. A. 8] 224 Fed. 103, 139 C. C. A. 659; Gaudette v. Graham 
[C. C. A. 9] 164 Fed. 312, 90 C. C. A. 243 ; Ross v. Stroh [C. C. A. 3] 
165 Fed. 630, 91 C. C. A. 616; Collier [Uth Ed.] 581, and cases 
cited), the precise point is whether the dismissal was right or wrong 
on the facts reported by the referee and accepted by the District 
Court. This being the point, we see no error in the order to dismiss. 
The facts found by the referee were not sufficient to support an as- 
sessment of 100 per cent, upon the stock. Unquestionably the stock 
had a large amount of valuable property behind it, and much of the 
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evidence related to this subject, although it did not enable the referee 
to reach a satisfactory conclusion. No doubt, for this reason, he did 
not find the ultimate fact, what proportion of each share was liable 
to assessment, or the subsidiary facts that might support such a find- 
ing; and we cannot agree that in place of such findings he could 
substitute an assessment of the largest amount that could possibly be 
called, and thereby shift to successive juries the burden of deciding 
separately, and probably with varying results as the evidence might 
vary, the correct amount with which each stockholder should be charg- 
ed. If Babbitt v. Read, in the Circuit Court of New York (173 Fed. 
712, 23 Am. Bankr. Rep. 256), decides such an assessment to be prop- 
er, we must decline to follow that decision, referring in support of 
our refusal to In re Remington Co., 153 Fed. 345, 82 C. C. A. 421, a 
ruling to the contrary by the Circuit Court of Appeals of the same 
circuit. See, also, In re New Foundland Syndicate (C. C. A. 3) 201 
Fed. 917, 120 C. C. A. 255. 

As the facts found by the referee were insufficient to support the 
assessment, the order dismissing the petition was correct, and is now 
affirmed. 



SUGAR V. UNITED STATES. 

[Circuit Conrt of Appeals, Sixth Circuit. July 8, 1918.) 

No. 3176. 

1. Criminal Law ^=p1178-^Waiveb of Ebror. . 

Where error assigned, on ground of objection to the Indictment, that 
the grand jury was not selected, designated, nor impaneled according to 
law, was not argued orally or by brief, and the record disclosed no fact 
upon which the claim could be based, it would not be considered. 

2. Abmt and Navy <S=>20 — Selective Dbapt Law — CoNSTrruTioNiCuTT. 

Selective Draft Act May 18, 1917, is in no way contrary to the letter 
or spirit of the Constitution, nor to any intelligent conoeptlcm of free gov- 
.ermnent 

3. OONSTTTtTTIONAL LAW ^S»62 — SBLECTIVB DBAFT LaW — DEUCGATION OP POW- 

ESS. 

Selective Draft Act May 18, 1917, is not unconstitutional as conferring 
legislative power upon the President, notwithstanding the presidential 
proclamation of the same date, issued as directed by section -5 of the 
act; which required registration of citizens specitled therein; such 
proclamation having been designed to give notice of, and explain the act, 
but not to have the force of a law. 

4. Indictment and Infobmation <S=>111(4) — Negativing Exceptions in Stat> 

"UTE. 

Indictment charging failure to negister as required by the Selective 
Draft Law, which alleged that accused was a male between ages of 21 
and 30, and was not an officer or enlisted man of the Regular Army or 
Navy, nor of the National Guard or Naval MlUtla, nor of the Officers* 
Keserve Corps, nor of the Reserve Corps In the service of the United 
States, and was not In any maimer exempted nor excused from registering, 
sufficiently negatived the exceptions In the act. 
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5. Abmt and Navy ^=5>40— Failure Ta Reoisteb undeb Draft Law — ^Indiot- 

yXNT — SUVTIOIKNCT. 

iDdictment charging failure to register as required by Selective Draft 
Act May 18, 1917, need not negative accused's bad health, though in- 
ability, through sickness, to register, might disprove willful refusal to 
register. 
C Army and Navy ^=:>40— Failure to Rboistbr under Draft Law — Indict- 

USN'P^-SUFFIOIENCY. 

The Selective Draft Act May 18, 1917, and the President's proclamation 
in regard thereto, do not require indictment for refusal to register to 
allege the age of accused. ^ • 

7. Criminal Law «=»97(K1)— Arrest of JuDQMBNT^-lNDiCTMa!NT-r-PLEA of 
Guilty. 

Where indictment specifically alleged willful refusal to register under 
Selective Draft Act May 18, 1917, and accused pleaded guilty thereto, 
there could be no force in his motion in arrest of Judgment. 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Maurice Sugar was indicted for willful refusal to register under 
Selective Draft Act Majr 18, 1917, entered plea of guilty, was sen- 
tenced, and entered motion in arrest of the judgment. To review 
order denying such motion, he brings error. Affirmed, 

Joseph B. Beckenstein, of Detroit, Mich. (Willis G. Clarke, of De- 
troit, Mich., and Seymour Stedman, of Chicago, 111., of counsel), for 
plaintiff in error. 

John E. Kinnane, U. S. Atty., of Detroit, Mich. (Andrew C. Baird, 
of Detroft, Mich., of counsel), for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
WALTER EVANS, District Judge. 

EVANS, District Judge. Section 5 of the act commonly known as 
the Selective Draft Act (chapter IS, 40 Stat. 80), approved May 18, 
1917,* contains the following provisions: 

"All male persons between the ages of twenty-one and thl'rty, both inclu- 
sive, shall be subject to registration in accordance with regulations to be 
prescribed by the President ; and upon proclamation by the President or other 
public notice given by him or by his direction stating the time and ploce of 
such registration it shall be the duty of all pet«ons of the designated a^es, 
exoE^ officers and enlisted men of the Regular Army, the Navy, and the 
National Guard and Nnval Militia while in the service of the United States, 
to present themselves for and submit to registration under the provisions of 
this act; and every such person shall be deemed to have notice of the re- 
quirements of this net upon the publication of said proclamation or other no- 
tice as aforesaid given by the President or by his direction; and any person 
who shall willfully fail or refuse to present himself for registration or to 
submit thereto as herein provided, shall be guilty of a misdemeanor and 
shall, ut>on conviction in the district court of the United States having Juris- 
diction thereof, be punished by Imprisonment for not more than one year, 
and shall thereupon be duly r^stered." 

On the same day the President made and published a proclamation 
wherein was recited in full, among others, section 5 of the act. After 
this recital the President said : 
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"And I do further proclaim and give notice to all persons Bubject to regis- 
tration In the several states and In the District of Columbia, In accordance 
with the above law, that the time and place of such registration shall be be- 
tween 7 a. m. and 9 p. m. on the fifth day of June, 1917, at the registration 
place In the precinct wherein they have their permanent homes. Those who 
shall have attained their twenty-first birthday and who shall not have attained 
their thirty- first birthday on or before the day here named are required to 
register, excepting only officers and enlisted men of the Regular Army, the 
Navy, the Marine Corps, and the National Guard and Naval BilUtia while in 
the service of the United States, and officers In the Officers' Reserve Corps 
and enlisted men in the Enlisted Reserve Corps while in active service." , 

The indictment charges that the accused was a male person between 
the ages' of 21 and 30 years ; that he was a resident of Detroit at 
1109 Euclid avenue west, which was in the Sixteenth precinct of the 
Fourteenth ward of that city; and that he willfully failed and re- 
fused to present himself for registration at the time and place indi- 
cated ; and, further, that he was not at that tifhe — 

"An officer or enlisted man of the regular army, or the navy, or of the Ma- 
rine Corps of the United States, and not being then and there an officer or an 
enlisted man of the National Guard or Naval MiUtla in the service of the 
United States, or of the Officers' Reserve Corps or enlisted in the Enlisted Re- 
serve Corps in the service of the United States, and not being then and there 
in any manner exempted or excused from registering under the terms of the 
aforesaid act of Congress." 

He moved the court to quash the indictment, and, that motion be- 
ing overruled, he filed a demurrer, which was also overruled. He then 
entered a plea of not guilty, but afterwards, with leave of the court, 
withdrew that plea, and pleaded that he was guilty of the offense 
charged in the indictment, and thereupon was sentenced to one year in 
the Detroit House of Correction. 

Subsequently he entered a motion in arrest of the judgment, and, 
upon that being overruled, the writ of error was sued out. 

The motion to quash the indictment, the demurrer thereto, and the 
motion in arrest of the judgment entered upon the plea of guilty, all 
seem to rest upon the same propositions, which, stated generally, are : 

(1) That the Selective Draft Act violates the Constitution of the 
United States. 

(2) That it is against the spirit of that instrument and against the 
spirit of free government. 

(3) That the indictment does not sufficiently charge an offense un- 
der the act. 

(4) That it is too vague, uncertain and ambiguous to give notice of 
the offense charged, and 

[1] (5) That the grand jury which returned it was not selected, 
designated, or impaneled according to law. However, as the error 
assigned upon this ground of objection to the indictment was not ar- 
gued, either before the court or by brief, and as the record discloses 
no fact upon which the claim is or could he based, it calls for no com- 
ment, and must be dismissed from further consideration. 

[2] In May, 1917, the country, pursuant to the declaration by Con- 
gress made in April, had become engaged in a great war for the 
achievement of the most justifiable ends. The Constitution of the 



Digitized by VjOOQIC 



8UOAB V. UNITED STATES 77 

United States plainly gives to Congress authority not only to declare 
war, but to raise and equip the armies essential to obtaining the amplest 
and most beneficial results from the conflict. Congress determined 
by the enactment of the statute upon which the indictment is based that 
the way to raise the necessary army was hy a selective draft, and gave 
the President power to put into full operation the measures designed to 
accomplish that end. The act prescribed the maflncr of doing this, 
and its provisions, speaking generally, are so manifestly within the 
constitutional power of Congress as not to admit oi serious discussion. 
Nor is it possible to find in the 'Constitution a word or a line which 
could be fairly held to indicate any subtle "spirit," either of its own 
or of the "free government" built upon it, which, to he found, must 
be metaphysically searched out ; and we conclude that to raise an army 
by drafting the men necessarjr for that purpose is in no way contrary 
to either the letter or the spirit of the Constitution nor contrary to 
any intelligent conception of free government. 

But nothing more need be said upon the general question of the 
constitutionality of the Selective Draft Act, because, apart from the 
considerations stated, the Supreme Court definitely held it to be con- 
stitutional in Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 159, 
62 ly. Ed. 349, and in other decisions pointed out by this court (March 
5, 1918, in Breitmayer v. United States, 249 Fed. 929, C. C. A. ). 

[3] Nevertheless it is yet insisted that the act violates the Consti- 
tution because, as counsel contends, it confers legislative power upon 
the President. It is elementary that Congress cannot delegate legis- 
lative power to the President (United States v. Moody [D. C] 164 Fed. 
269), but we find no such delegation in the Selective Draft Act. 

Cases like United States v. 200 Barrels of Whisky, 95 U. S. 576, 24 
L. Ed. 491, and United States v. 11,150 Pounds of Butter, 195 Fed. 
663, 115 C. C. A. 463, establish the proposition that Congress may 
authorize heads of departments or other executive officers to make reg- 
ulations within certain limitations, and that when so made within those 
limitations, such regulations have the force and eflFect of law and may 
be enforced as such. But a careful study of the proclamation of the 
President now in question will show that, while the future making 
of regulations in the premises was foreshadowed, none were made nor 
intended to be made by or through that document. Its manifest pur- 
pose was to give the people of the United States wide, accurate, and 
official information of the enactment of the statutory provision now 
before us and which is set out in full therein. The act required a proc- 
lamation for the purpose of giving that character of notice to all who 
might be subject to the draft provisions and who were thus notified to 
present themselves at the proper places of registration. It was not 
intended that the proclamation should itself be law, but that it should 
give notice of the provisions of a most important statute which Con- 
gress had just enacted, and which required prompt enforcement. It 
is sufficient, therefore, to say that its purpose was not to add to the 
law, nor to make regulations, but to give to the public the most prompt 
and the widest possible notice of certain provisions of a new law. 

Ordinarily the rule of law is that all persons must take notice and 
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are presumed to have immediate notice of the enactment of a statute, 
and it is elementary that all are bound by it whether or not they have 
had actual notice of it, but the obvious purpose of the provision in 
this statute requiring the issuing of a proclamation by the President 
or some other officer to be designated by him was thereby to give notice 
of the provisions of the act, not, indeed, to each individual person in- 
terested, but to the pubJic generally, and the act provides that the 
proclamation thus made shall carry with it a presumption of notice. 
The arrangement was much better calculated to give widespread and 
real information than was the operation of a mere prestunption that 
all citizens know the law and are oound to take notice of it. Obviously, 
therefore, it was in the interest of all who were subject to the draft 
provisions of the act that this wide publicity should be given. 

[4] Assuming that when a law creating a crime contains exceptions 
which qualify the general provision the indictment should negative all 
those exceptions, we nevertheless find that there was no exception in 
the act itself which was not adequately negatived in the indictment. 

[6] There was no necessity for averring in the indictment that the 
accused was in good health, inasmuch as there was no exception of that 
character named in the statute, though at the trial under such an in- 
dictment evidence of bad health and consequent inability to get to the 
place of registration might have been offered to show that the failure 
to attend and register was not "willful" within the meaning of the stat- 
ute, and probably a jury, if the other testimony in connection with that 
tending to show bad health warranted it, would find the defendant not 
guilty of a willful refusal to register. 

[8] We need not consume time in a discussion of the contention 
that it was necessary to state in the indictment the date of the birth 
of an accused person. The statute does not require it, and the sug- 
gestion on that point made in the President's proclamation was obvi- 
ously advisory to the extent that it pointed out that every person should 
remember the date of his birth so as to be able to show the board 
whether or not he was within the age limit fixed for registration. 

[7] After an examination of the authorities relied upon by the plain- 
tiff in error, and after the most careful consideration possible of the 
character of objections made, we have concluded that no one of them 
was sufficient, and that there can be no force in the motion to arrest 
the judgment when the record shows that the indictment explicitly 
charged that there was a willful refusal to register, and when a plea 
of guilty plainly admitted the charge to be true. 

It results that the judgment must be affirmed. 
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SUGAR V. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit July 10, 19ia) 
I No. 3175. 

1, INDICTHENT AWD InFOBUATIOK ^=>125(5%) — JOINDEB OF TWO OFFENSES. 

Indictment charging that defendants conspired to commit an offense 
against and to defraud the United States in violation of Pen. Code, § 37 
(Comp. St. iwe, § 10201), and to unlawfully and willfully aid and counsel 
unknown peraons to refuse to register under the Selectlye Draft Act, did 
not charge two distinct defenses, no facts being attsged to show a con- 
spiracy to defraud the United States, so that the allegation as to fraud 
was surplusage. 

2. Cbimjnai. Law ^s>1032(5) — Erbob — Resebvation of Exceptions. 

The objection that the language of the indictment is indefinite, uncer- 
tain, and ambiguous is not available on writ of error, where no such ob- 
jection was made in the court below, since it dojes not then appear that 
accused was prejudiced. 

8. iNDICnCENT AND INFOBICATION ^S>IOd — ^REFEBSNCE TO STATUTOBT SeOTION. 

I Indictment cliarglng that defendants confixed .to interfere with 

registration under Selective Draft Act May 18, 1917, § 5, by publication 
of newspaper counseling persons not to register, sufficiently charged a 
\ public offense, notwithstanding section 6 of the Selective Draft Act was 

I also the ba^s of the offense charged, the act and not the sections being 

I Important, in view of Rev. St U. S. i 1025 (Comp. St 1916, > 1691), pre- 

I venting indictments from being deemed insufficient unless the defect tends 

I to the prejudice of defendant. 

! 4. Cbiminal Law ^?s>970(5) — Motion to Abbbst Judombnt — ^Pbincipals — ^In- 

I tebferencb with Sei«eotivb Dbaft. 

I On motion to arrest judgment notwithstanding plea of guilty, Cr. Code 

! i 332 (Comp. St. 1916, § 10506), providing that whoever aids, counsels, or 

procures the commission of an act is a principal, has no effect favorable 
j to one indicted jointly with others for conspiracy in violation of Pen- 

I Code, § 37 (Ck>mp. St 1916, | 10201), to obstruct registration under the 

Selective Draft Act May 18, 1917. , 

In Error to the District Court of the United States for the South- 
em Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Maurice Sugar and other? were indicted for conspiracy to un- 
lawfully and willfully aid and abet and procure persons to violate the 
Conscription Act. Sugar moved to quash the indictment, and the 
motion was denied (243 Fed, 423); whereupon he demurred to the 
indictment, and the demurrer was overruled, and he entered plea of 
guilty, was sentenced, and moved in arrest of judgment, and the mo- 
tion was denied, and he brings error. Judgment affirmed. 

Seymour Stedman, of Chicago, 111., and Willis G. Clarke, of Detroit, 
Mich., for plaintiff in error. 

John E. Kinnane, U. S. Atty., of Detroit, Mich., for the United 
States. 
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Before WARRINGTON and KNAPPEN, Circuit Judges, and 
WALTER EVANS, District Judge. 

EVANS, District Judge. The indictment charges that on the 
26th day of May, 1917, and on divers other days subsequently there- 
to, up to and including the 31st day of May, 1917, at the city of 
Detroit, Mich., Nathan L. Welch, Maurice Sugar, Samuel N. Dia- 
mond, Ludwig Bolz, Robert Westfall, Daniel L. Powell, Jr., and 
other persons unknown to the grand jury, did conspire, confederate, 
and agree together to commit an offense against the United States, 
and to defraud the United States, in violation of section 37 of the 
Penal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 
1916, § 10201]) of the United States, in this, that they and each of 
them did then and there unlawfully conspire, confederate, and agree 
together among themselves, and with other persons unknown, to un- 
lawfully and willfully aid and abet, counsel, induce, and procure, cer- 
tain male persons, whose names are to the grand jurors unknown, and 
being male persons between the ages of 21 years and 30 years, both 
inclusive, who are subject to registration under the terms and provi- 
sions of section 5 of an act of Congress approved May 18, 1917, c. 
15, 40 Stat. 80, entitled "An act to authorize the President to increase 
temporarily the military establishment of the United States," and in. 
accordance with the regulations prescribed by the President under 
said act, and at the time and place designated in the proclamation 
made, issued, and promulgated by the President under said act, to will- 
fully fail and refuse to present themselves for registration at the time 
and place and in the manner provided in said act and said regulations, 
proclamation, and public notice, and to unlawfully evade the require- 
ments of said act in not registering at the time and place and in the 
manner provided by the said act and regulation, proclamation, and 
public notice. It further charged that in pursuance of said conspiracy, 
and to effect the object thereof, said Nathan L. Welch, said Maurice 
Sugar, said Samuel N. Diamond, said Ludwig Bolz, said Robert 
Westfall, and said Daniel L. Powell, Jr., and each of them, on the 
27th day of May, A. D. 1917, at the city of Detroit, Mich., did un- 
lawfully, willfully, and knowingly print, publish, issue, and circulate, 
and cause to be printed, published, issued, and circulated, certain liter- 
ature in opposition to the operation and enforcement of the aforesaid 
act of Congress and proclamation and regulation promulgated for the 
enforcement of said law, said literature consisting of a certain issue 
of a weekly newspaper printed and circulated in said city of Detroit, 
and know as the Michigan Socialist, and said issue of said newspaper 
being the issue dated as follows, to wit, "Detroit, Mich., Sunday, 
May 27, 1917," and being known as the "Anti-Conscription Edition" 
thereof, the heading of said issue of said newspaper so printed and 
published and circulated in said city of Detroit being in the words 
and figures following, to wit, together with the resolution adopted by 
the Socialist Party of Detroit, appearing on the first page of said 
newspaper: 
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Anti-Conscbiptio:t Edition 

THE MICHIGAN SOCIALIST 

Published by the Socialist Party of Detroit 

Vol. 1 Detroit, MJch.,. Sunday, May 27, 1917. No. 4G 

What Sociaustb Will Do on Begistbation Day 

Resolution Adapted hy the SociiiUst Party of Detroit 

The governmeat of the United States, in the interest of the capitalist class, 
has now plunged this country into the mad orgy of death and destruction 
which Is convulsing the nations of the old world, and has forced conscription 
upon the people of mis country. 

We, the Socialist party of Detroit, in Joint meeting assembled, reaffirm our 
allegiance to the principle of international working class solidarity, reiterate 
our unalterable opposition to this war, and denounce the law just passed to 
conscript the workers Into military service. 

This law forces into "involuntary servitude" a portion of the population of 
the country, and we brand it as a violation of the spirit of the thirteenth 
amendment to the constitution. 

In the tiame of the workers^ who will bleed but not benefit, we pledge our- 
selves to oppose r^stration for conscription by refusing to enroll upon regis- 
tration day, and we call upon all workers to refrain from signifying their 
willingness to kill the workers of any other nation. 

Bett^ the freedom of a pris(Hi cell than slavery in the interest of commer- 
cialism. ^ 

And said issue of said newspaper, consisting of four pages of printed 
matter, then and there containing certain articles, editorials, and illus- 
trations opposing the enforcement of the aforesaid act of Congress 
providing for the temporary increase of the military establishment 
of the United States, and known as the Selective Seryice Act, and 
inciting, those subject to the operation of said act to willfully fail and 
refuse to present themselves for registration or to submit thereto as 
provided in said act, and in the regulations and the President's procla- 
mation pertaining thereto, and exhorting said young men subject to 
said registration and draft to oppose and refuse to register, and par- 
ticularly inciting and urging all such young men to violate said law 
and to oppose the enforcement of the same, as shown in the leading 
article printed and published in the first column of the first page of 
said issue, said leading article being in the words and figures fol- 
lowing, to wit: 

"Wnx You Obinob Like a Cowabd ob Stan© vp Jakk a Man? 

Will you follow sheeplike the plutocratic Interests sponsoring this war to the 
European slaughter house to be butchered and maimed so that plutocracy ' 
may coin profits out of the misery of the war strick^i nations? 

Haye you any backbone at all? 

Will yon permit military authorities to draft you into involuntary servitude, 
in contempt of real American tradition? 

Will you stand by with your hands folded and permit the assassination of 
the constitutional rights of American citizeus? 

The hour is at hand when you must either act like a man or forever re- 
linquish your civil and moral right 

War was declared by the President and Congress in the same arbitrary 
manner that the Kaiser declared it. You were not consulted about it 

A draft law has been passed over the protests of American workers. Re^:- 
istratlon is but a few hours ahead. 
252 F.— 6 
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Wlil you register your willingness to rot in the trenches to accommodate 
our American plutocracy? 

What will you do? 

You must choose and decide quickly. 

Thousands of Detrolters have decided to refuse to register and refuse to 
permit the military authorities to conscript them to fight in a war al>out 
which they were not consulted. • Will you stand with them and join their 
ranks? Will you stand up like a man for your rights NOW, or will you cringe 
like a coward when the supreme test of your manhood arrives? 

The question is simple. 

Will you go forth and murder your fellowmen, against whom you have no 
gi-udge, or will you refuse to participate in the murder party? Ajre you ready 
to stand with men who will go down in history as the real m«i of the day, by 
fighting to maintain such democratic rights and privileges as have been gained 
through years of sacrifice, or will you sheepishly follow the American murder 
machine? 

Better a prison cell than the blood of Innocent workers on your hands. 

BE A MAN !" 

The plaintiff in error moved to quash the indictment, and when that 
motion was denied filed a demurrer, which was overruled. He at 
first entered a plea of not guilty, but afterwards withdrew it, and 
entered a plea of guilty, and thereupon a fine of $500 was imposed. 
He moved in arrest of this judgment, and, this being denied, sued 
out the writ of error, which brought the case here. 

The motion to quash the indictment, the demurrer, and the motion 
to arrest the judgment entered upon the plea of guilty, all seem to 
rest upon the same contentions, two of which may be adequately stated 
as follows: 

1. That the Selective Draft Act i§ unconstitutional; and 

2. That, though not named in the grounds either of the motion to 
quash or the motion in arrest of judgment, it is assigned for error 
that the grand jury which returned the indictment was not designated, 
selected, listed, or impaneled as required by the statutes of the United 
States and the rules of the trial court. 

These two contentions are substantially similar to some of those 
considered and disposed of by our opinion delivered June 29, 1918, 

in another case, 252 Fed. 74, C. G. A. (No. 3175), of the 

same plaintiff in error against the United States. What was said in 
that opinion on these contentions need not be repeated, but it leads 
to the conclusion that neither of them is maintainable. 

[1] 3. A third contention is that the indictment charges two dis- 
tinct offenses under section 37 of the Penal Code, it being supposed 
that it was intended to charge that there was also a conspiracy to de- 
fraud the United States. Obviously, we think, no such charge is 
made, inasmuch as there is no specification of any facts to constitute 
an offense of that character. It was not sufficiently charged, and the 
court below held that the words "to defraud the United States" found 
in the indictment were surplusage, and this, we think, was correct 
It becomes clear, therefore, that only one offense is charged, and the 
contention to the contrary cannot be sustained. 

4. What "is referred to in the indictment as section 37 of the Penal 
Code is section 5440 of the Revised Statutes (section 10201, Comp. 
Stats. 1916), which has been before the courts for construction in 
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many cases, not only thoso reported but in every-day trials. Fre- 
quently an indictment is founded on a conspiracy to defraud the 
United States, and this, per se, is one of the separate and distinct of- 
fenses made punishable by the section. But probably more frequent- 
ly the alleged conspiracy is one to violate some law of the United 
States, and, in order that the accused may be informed of what he is 
to answer, the indictment must definitely allege facts which show the 
unlawful characteristics of his acts as fixed by some statutory enact- 
ment. Only a few cases need be cited to clearly show the rule of 
pleading governing the latter class of cases. In Ex parte Wolf (D. 
C.) 27 Fed. at page 611, it was said: 

**To constitiite a good indictment xii^der this section, it must charge that 
the conspiracy was to do eome act made a crime by the laws of the United 
States, and it must state with such reasonable certainty the acts intended 
to be effected or carried out by the agreement of the parties so that It can be 
seen the object of the conspiracy was a crime against the United States." 

In United States v. Lyman (D. C.) 190 Fed. 414, 416, the rule 
was thus stated: 

"To constitute the crime of conspiracy, the object of the unlawful agreement 
must be the commission of some offense against the United States in tne 
sense only that it must be some act made an offense by the laws of the United 
States." 

See, also. United States v. Thomas (D. C.) 145 Fed. 78, and Radin 
V. United States, 189 Fed. 569, 111 C. C. A. 6. In Brown v. Elliott, 
225 U. S. 393, 32 Sup. Ct. 812, 56 L. Ed. 1136, and in France v. 
United States, 164 U. S. 677, 17 Sup. Ct. 219, 41 L. Ed. 595, the Su- 
preme Court dealt with cases where the indictment carefully followed 
the rule stated, though its decisions were upon other questions. 

The conspiracy statute is in these words (section 37, Penal Code), 
namely : 

"If two or more persons con.«fplre either to commit any offense against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not 
more than ten thousand dollars^ or imprisoned not more than two years, or 
both." 

Section 5 of the Conscription Act provides that— 
"any person who shall willfully fail or refuse to present himself for registra- 
tion, or to submit thereto as herein provided^ shall be guilty of a misde- 
meanor." 

Section 6, that — 
"any person who • • • evades or aids another to evade tine require- 
ments of this act • • ♦ shall, If not subject to military law, be guilty of 
a misdemeanor." 

These are the requirements of the laws of the United States which 
the persons named in the indictment are accused of having conspired 
to violate by aiding persons liable to the draft to evade the duties 
prescribed. 
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[2] It IS urged that the language of the indictment is indefinite, un- 
certain, and ambiguous; but, even if this be true, no objection was 
made on that ground in the court below. Consequently it is not avail- 
able here, inasmuch as it has in no way been shown that it prejudiced 
the accused. 

[3] The substantial objection insisted upon, is that the indictment 
does not state facts sufficient to show the commission of a public 
offense. Examining its allegations, we find that it plainly charges 
that the persons accused entered into a conspiracy to aid persons un- 
known, but who are described sufficiently to show that they came 
within the provisions of the Selective Draft Act, requiring them 
to duly present themselves for registration on June 5, 1917, to evade 
that duty, and that a specified ict, namely, the writing and pub- 
lishing of the paper set forth, was done by them to carry into effect 
the objects of the conspiracy. 

Possibly the language of the indictment is not as clear as it might 
be because it, unnecessarily, names section 5 of the Selective Draft 
Act as the legislation involved, when, in fact, the offense charged must, 
in connection with section 37 supra, have its basis not only in that 
section, but also in section 6 of the act. In these circumstances, and 
in view of section 1025, R. S., Bennett v. United States, 194 Fed. 
632, 114 C. C. A. 402, and Daniel v. United States, 196 Fed. 465, 
116 C. C. A. 233, we hold that the indictment is based on those provi- 
sions of the act the language of which covers the offense charged, 
whether that language is found in section 5 or elsewhere — ^the act, 
and not the mere numbered sections of it, being the substantial thing 
to be regarded, and particularly when the language of the indictment 
clearly points out what conduct is aimed at and sought to be punished. 

True, the indictment charges that the names of the persons thus 
aided were unknown to the grand jury, but the acts alleged to have 
been done by the accused to carry the conspiracy into effect were of a 
character to aid generally any and all persons within their reach and 
influence to evade those requirements; and though the ipfluence of 
those acts might be far reaching, and might aid many to evade the 
duty of registering for the draft, punishment might be altogether 
avoided because of the impossibility of locating and naming the exact 
persons aided. This general consideratioh, indeed, has always been 
the basis of the practice of permitting an indictment to show that 
persons were unknown. 1 Wharton's Criminal Law, § 949; Whar- 
ton's Criminal Pleading and Practice, § 113; United States v. La 
Coste, 26 Fed. Cas. No. 15,548. 

The character and contents of the publications printed and circu- 
lated by the accused, arid fully set out in the indictment, were par- 
ticularly and dangerously adapted to that end, and Congress cannot 
well be supposed to have left it open to persons disloyally disposed 
to adopt that manner of aiding others of similar inclinations who were 
subject to the draft, but desirous of evading it. We conclude, there- 
fore, that the indictment sufficiently charges a public offense, and that 
it is not so vague, indefinite, or uncertain as to prejudice the sub- 
stantial rights, of the accused, although the individuals thus aided are 
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not named. What we shall prfesently say upon the motion to arrest 
the judgment, notwithstanding the plea of guilty, may also support this 
conclusion. 

[4] S. Section 332 of the Criminal Code (Comp. St. 1916, § 10506) 
reads as follows; 

"Whoever directly commits any act, constituting an offense defined in any 
law of the United States, or aids, abets^ counsels, commands, induces or pro- 
cures its commission, is a principal*" 

It is insisted that the operation of these provisions would make 
"principals" of the persons accused in the indictments If we assume 
(as is unavoidable) that this is correct, the Selective Draft Act in no 
way makes them anything else, and we have been altogether unable, 
therefore, to agree to the conclusion urged by counsel that this section 
can or should have any effect upon the case favorable to plaintiff in 
error. 

The indictment plainly charges that the persons named therein con- 
spired and agreed together to aid persons to the grand jurors unknown 
to evade the requirements of the act, and that in order to effect the 
object of such conspiracy they published and widely circulated the 
paper set forth therein, and which is well adapted to the end in view. 
Plaintiff in error by his plea of guilty of the offense thus charged left 
no doubt of the truth of the facts alleged against him. In this situa- 
tion — the act being constitutional — it is difficult to perceive any grounds 
for arresting the judgment based upon that plea. The judgment is 
therefore afBrmed. 

KNAPPEN, Circuit Judge. I entirely agree that the action of the 
District Court was right and that it should be affirmed. I construe the 
indictment, however, as charging a conspiracy not merely to aid but 
also to counsel and induce others to violate the Selective Draft Act 
by refusing to register; and I think section' 332 of the Criminal Code 
thus has application. 



THE WILLIAM GUINAN HOWARD. 

(Circuit Court of Appeals, Second Circuit May 1, 1018.) 

No. 252. 

L Collision ^ss»70— Liability— Babgks. 

A coal barge, which had been towed by tugs of a railroad company to 
a point where she was moored with other barges, held not at fault for a 
collision with another vessel In the vicinity, resulting when such barges 
by reason of a gale broke from the moorings; the fault in no way being 
that of the barge or her master. 

2l Collision ^=»70—Liabilitt— Persons at Fault. 

Where a railroad company's tug» which had a flotilla of coal barges 
in tow, moored them in such a way that tlie whole flotilla relied on the 
mooring lines of the first barges, held, that the railroad company was 
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liable for the damage of a collision resulting when the barges, by reason 
of a gale not unusual at that time of the year, broke f^om their moor- 
ings. 

Hough, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the South- 
em IHstrict of New York. 

Libel by Burtis M. Wesson against the barge William Guinan How- 
ard, her tackle, etc., claimed by Thomas J. Howard, who impleaded 
the Philadelphia & Reading Railway Company. From a decree for 
claimant and the railway company, libelant appeals. Reversed, and 
decree entered against the Railway Company. 

Appeal from a decree in admiralty entered on thei 19th day of October, 
1917. The proceeding was commenced by a libel in rem against the barge 
William Guinan Howard on behalf of the schooner Henry H. Chamberlain for 
a coUision on the 26th of December, 1915, on the anchorage grounds on the 
Staten Island side of the Arthur Kills, which separate Staten Island from the 
New Jersey shore. The Chamberlain, which was lying at anchor in the Kills 
on that day, was struck by the Howard, then adrift, and ihjuries were done 
to the schooner's bow. 

The answer of the Howard alleged that she was picked up at Mariner's 
Harbor, Staten Island, by tugs of the Philadelphia & Reading Railroad, and 
had been towed to the stakes in possession of the railroad at th)e locus in quo ; 
that she was placed at the rear end of a flotilla of light boats some 600 teet 
or more in length, and was left in an exposed and improtected position, so 
that she swung with the tide; that on the morning of December 26 a storm 
from the northwest brc^e the barges adrift; and that without her fault and 
negligence she collided with the Chamberlain. The Howard filed a petition 
against the Philadelphia & Reading Raih-oad Company as the party in fault, 
which answered that it had left the Howard in the usual place for mooring 
light boats, as had been done for many years; that the place was proper for 
that purpose, except under extraordinary conditions; and that she broKe 
adrift because of an unprecedented gale on the day in question. 

On the trial it appeared that the Chamberlain had anchored with about 30 
fathoms of chain on the Staten Island side of the Axthur Kills on th« 
anchorage ground on the 25th of December in a place of ordinary safety. The 
Howard, a light coal boat, had been towed to Port Reading by the Philadel- 
phia & Reading Railroad on the night of the 24th. She was the last boat of 
some 40 or 50 light coal boats, which the railroad was taking to Port Reading 
to fill with coal. The tow arrived at about 11:30 at night, and was laid be- 
hind a number of other light boats, which were there waiting. The entire 
flotilla, when the extra 40 or 50 boats had bfeen added, contained some 60 or 70 
in all. From the bulkhead on the New Jersey side of the Kill extend three 
coal piers, and to the southwest of these extend a double row of stakes 
about 300 feet in length, from the bulkhead at the end of which and at right 
angles there extend another double row of stakes, 222 feet in length, parallel 
with the bulkhead and making an L. All the slips were fulL and the flotilla 
was tailed from the comer of the L of stakes so form;ed, so that it lay along- 
side. As it extended some 700 feet from the comer, the greater part of its 
length was beyond the outshore leg of the L, which, as has been said, was 
only 222 feet in length. In consequence, the whole flotilla relied upon the 
mooring lines of the first barges, and, as those alon^ide the stakes were not 
made fast, it swung out into the stream with the tide. 

In the early morning of the 25th the wind was moderate, but it began to 
rise about 6 o'clock, and blew through the 25th at a general average of be- 
tween 30 and 40 miles an hour, reaching a maximum by midnight of the 25th 
of 62. The gale increased in the early morning of the 26th and by between 5 
and 7 o'clock in the morning reached a maximum of 66 miles from the north- 
west, with ah hourly wind movement of between 50 and 60 miles an hour. 
The northwest wind carried the flotilla off shore, so that it hung substantially 
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at perpendicular to the stakes at which the first barges were moored. At 
about 6 o^clock In the morning the strain proved too great for some of the 
fasts, apparently those which held the second tier to the first, and the whole 
flotilla broke adrift The Howard, driving across the Kills, came in con- 
tact with the bow of the Chamberlain and did the damage here sued for. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for the Henry H. Chamberlain. 

Herbert Green, of New York City, for the William Guinan Howard. 

Pierre M. Brown and Macklin, Brown & Purdy, all of New York 
City, for Philadelphia & R. R. Co. 

Before HOUGH, Circuit Judge, and I^ARNED HAND and MAY- 
ER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] We all accept the excuse of the Howard that she was 
powerless under the circumstances. The only possible fault that can 
be charged against her is that her master, during the night of the 25th 
and 26th, should have gone ashore for help. It seems to us somewhat 
fantastic to suppose that a bargemaster under the circumstances could 
or should have made any effort to have the boat transferred. She was 
a helpless scow, without means of locomotion, subject to the control 
and tmder the direction of the railroad, which towed her to her posi- 
tion, and we can see no fault on her part. 

[2] The majority of the court, however, does not agree that the 
railroad company was free from negligence. It seems to us inherently 
dangerous to lay so large a number of empty barges with high free- 
board alongside a string of piles situated as these were, and without 
any control except the mooring of the first tier. In the first place, we 
think that to allow such barges to swing out on every tide is a serious 
obstruction to navigation (Hughes v. Penn. [D. C] 93 Fed. 110, 103 
Fed. 925), even in fair weather : but as to that we do not think it nec- 
essary to make any finding. To allow them to swing in a gale reach- 
ing a maximum of 66 miles an hour seems to us, however, beyond any 
excuse. The almost inevitable result is disaster. The combined re- 
sistance against the wind of a string of barges 60 or 70 in number is 
almost certain to result in parting the mooring of the whole or the 
fasts between some of them. What happened seems to us to have been 
almost inevitable. Moreover, the railroad concedes that the same thing 
had taken place five or six times in the past, and, while these acci- 
dents extended over a long period of time, they were ample warning 
that the. practice was unsafe, and necessarily unsafe, not 'only to the 
barges, but to any shipping which lay on the anchorage grounds to 
leeward. 

The railroad's excuse is that the row of stakes did not extend far 
enough to the southwest, so that each tier might be made fast to the 
piles, and it is suggested that the railroad did not own land on which 
stakes could be driven. Nothing of the sort appears in the testimony ; 
but, if it did, it would be no excuse, assuming, as we must, that the 
practice was dangerous. Either the railroad must acquire sufficient 
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land for its purposes or it must not moor so many barges In a string 
at that place. How wide each tier need have been to accommodate 
all the barges at that time we do not know, and it is unnecessary to 
inquire. The railroad owed a duty to other shipping in the Kills to 
prevent what happened here. 

It is suggested that The Lyndhurst, 147 Fed. 110, 77 C. C. A. 336, 
exonerates the railroad. In that case the accident happened tlirough 
the failure of the barge to make fast a tow line to the tug. We do 
not see the application of the case. There is no evidence that the fasts 
between the first and second tier were improper. It was not to be 
expected, in our judgment, that they should hold against such a strain 
as was imposed upon them. Nor do we find that the Edwin Terry, 
162 Fed. 309, 89 C. C. A. 17, touches this case. The Media (D. C.) 
132 Fed. 148, Id., 135 Fed. 1021, 68 C, C. A. 127, is not in our judg- 
ment in point either. In that case the barge was injured because of 
the extraordinarily low tide caused by a high gale. The case was de- 
cided upon the theory that the extraordinarily low tide was not to have 
been anticipated. Judge Adams particularly distinguished the case 
from one in which the boat was left subject to swing in any change 
of wind. The injury there was done by a submerged pile upon which 
the barge was impaled, and which, as we understand, was not know^n 
at the time. This chain of circumstances seems to us much more 
remote than that in the case at bar. 

The railroad asserts that this way of mooring the flotilla has been 
customary in the place in question for 25 years past; but it does 
not appear that it was the custom of any but this respondent, and in 
any eyent it had been amply demonstrated in the past that it was a dan- 
gerous custom, and as svich it cannot be excused. The gale was of no 
extraordinary violence for the season. It was of a kind to be expected 
once or more during any winter in these waters, and in accepting a risk 
no more uncommon the railroad made itself responsible for the ensu- 
ing damage. 

Judge HOUGH thinks that the Philadelphia & Reading Railway 
Company was not in the usual relation of tug to its tow at the time of 
the storm. It is true that the allegations upon which that conclusion 
might be based were denied in the railroad's answer to the petition, 
and that the only proof upon the trial was that of MacGregor, who 
said th^t the boats were going down to Port Reading to load coal; 
that being the place where the railroad did load coal on barges. It is 
at least equally possible that the agreements included, not only towage 
to Port Reading, but coaling there, in which case it would be re- 
sponsible for a tug's ordinary care, due to a tow while moored. That 
the railroad did select the berth and leave the barge there is conceded. 
We do not think that the record justifies our speculation as to whether 
its duty was then at an end, because neither in the opinion below, 
nor in any of the briefs, is it suggested that the general relation of 
tug to tow had ceased. The cause having been disposed of through- 
out upon the assumption that the sole question was of the railroad's 
negligence, we hardly think it our duty, or indeed our right, to raise 
such a point of our own accord. 
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The decree is reversed, and a decree will be entered against the 
Philadelphia & Reading Railway Company, with costs in both courts, 
and in favor of the Howard, but without costs in either court. 

HOUGH, Circuit Judge (dissenting). The corporation which the 
•court holds responsible for the consequences of a violent storm was 
not by charter or otherwise in charge of the Howard, at or near the 
time she went adrift. It did tow the barge, and that contract was ful- 
filled when the Howard was delivered where she wanted to go, at a 
customary mooring place, safe at the time of delivery. It also offered 
the wharf or mooring, where the barge safely lay until an unusual 
storm tore her and other boats loose. The place and method of fas- 
tening were well known, safe in most weathers, and nothing caused 
apprdiension of danger when the Howard was made fast 

The barge went where she did by the volition and for the purposes 
of her owner, and when the railroad company had safely towed her 
to destination, and furnished her with a usual mooring place, their 
mutual relations were ended. I am not advised by the majority opin- 
ion of what breach of contract the railroad was guilty ; but by impli- 
cation it seems held to a sort of general guardianship of an3^ing lying 
at the stakes. Such a duty or office has never heretofore been held 
to exist, and is not in my judgment founded either on positive law, 
or good maritime analogy. 

Therefore I dissent. 



LANDES V. KLOPSTOCK. " / 
LIEBMAN et al. v. SAME. 
(Circuit Court of Appeals, Second Circuit May 10, 1918.) 
Nos. 206, 209. 

L Saxes ^=»82(3) — ^Action fob Price — Conditions Precedent — Shipment of 
Goods. 

Under bought and sold notes for sugar payable June 15, 1917, and en- 
titling the seller to 10 days' notice of shipment, the shipment did not 
.become a condition precedent to the buyer's absolute obligation to pay 
on June 15th tinless he had given the contract notice that he i^uired 
shipment on June 15th, and where he failed to do so the seller bad a 
right of action, unless his conduct excused the buyer's default. 

2, Sales ^ss>^2 — Notice of Shipment — Saub on Butbb's Account. 

Under bought and sold notes for sugar delherable and payable June 
15, 1917, entitling the seller to 10 days' notice of shipment, the seller's no- 
tice to the buyer that if he was not given the contract shipping notice he 
' would sell on the buyer's account did not entitle him to sell on failure of 
such notice, as the buyer might pay before shipment, and as he was not 
required to give any shipping notice, though he could not get delivery 
without it 

8. Contbacts ^=»316(5) — ^Refudiation by Buteb — Remedies of Seller. 

If the promisee Insists upon performance, he waives the right to sue 

upon the promisor's repudiation of the contract, especially where the 

promisor does not himself retract in season. 
— ■ I ^ . ■■■ I — . — ■ 
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In Error to the District Court of the United States for the South- 
em District of New York. 

Actions by Jacob Landes, doing business as J. Landes, and by Louis 
Liebman and Nathan Liebman, copartners doing business as Liebman 
Bros., against Paul Klopstock, doing business, as the Paul Klopstock 
Company. Judgment in each case for def enxiant upon a directed ver- . 
diet, and plaintiffs bring error. Affirmed. 

Writs of error from judgment of the District Court for the Southern Dis- 
trict of New York (Manton, J., presiding) upon a directed verdict for the de- 
fendant, after trial with a Jury. The jurisdiction of the court d^ended up- 
on diverse citizenship. The case was this: 

On April 18, 1917, the two plaintiffs each received and delivered bought 
and sold notes for the sale to the defendant of 200 and 300 tons of sugar al- 
ready identified in the port of New York, A copy of one of these notes for 
200 tons is as follows: 

•'New York, April 18, 1917. 

"Bought from J. Landes, 

"Address, 192 Division Ct., City. 

"Sold to Paul Klopstock & Co., 

"Address, 17 Battery Place, City. 

"Terms: Net cash — payable on presentation of shipping receipts. Ship- 
ment to be made by May 15. Payment in full to be made by May 15, wheth- 
er or not shipment is made. 10 days* notice of shipment. 

"Basis 723 Freight 

"(f. o. b. New York) 

"Houting: 200 (two hundred) tons fine granulated, $7.2d net cash. 

"Accepted: Paul Klopstock & Co. 

"M. G. Wanzor & 06." 

Subsequently the time of payment and delivery under these contracts was 
extended for 30 days; that is, until June 15, 1917. 

On May 23, 1917, the buyer wrote the following letter to each of the plain- 
tiffs: 

"Gentlemen: Referring to your favor of the 20th demanding payment for 
300 tons of granulated sugar you claim to have sold this firm: The writer, 
who has just returned from Bur<^pe, had this matter brought to his attention ^ 
for the first time yesterday. It seems from investigations made by the writer' 
that this was a private speculation on the part of Mr. Irving Kanegieser, our 
export manager, which was absolutely unauthorized by the writer. It is a 
well-known fact to all our trade that Mr. Kanegieser's authority to make any 
purcha.ses whatsoever during the writer's absence is only effective on definite 
and specific instructions and authority from the writer in the case of each- 
transaction, and In this case no such Instructions or authority were ever 
given him. Because of this we are compelled, much to our regret, to refuse 
to assume any responsibility whatsoever In connection with this matter, and 
to advise you that Mr. Kanegieser's connection with this firm will cease In 
the near future." 

The question of Kanegieser's authority to bind the defendant was not rais- 
ed upon the argument. , 

Thereafter plaintiffs Liebman Bros, on May 31, and the plaintiff Landes 
Dn June 1, wrote identical letters, of which the following is a cqpy: 

"Gentlemen: Pursuant to the contract between you and ourselves, dated 
\pril 18. 1917, and thereafter extended to June 15, 1917, as per your instruc- 
tions, we hereby request that you give us shipping instructions for the sugar 
therein described on or before June 5, 1917, as provided for in the contract. 
In the event that we do not receive these instructions in accordance with the 
lerms of the tx>ntract, we will sell the sugar for your account and look to- 
Fou for any damage sustained by us." 

Receiving no notice In accordance with the demands in them, the plaintiffs 
m June 11, 1917, four days before the time, sold the sugar oto the defendant's 
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account, and seek now to charge ^hlm with the differenoe between the sale 
price and the contract price. 

Bigelow & Wise, of New York City (Emest A. Bigelow, of New 
York City, of counsel), for plaintiffs in error. 
Arthur Mayer, of New York City, for defendant in error. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1,2] This case, strictly speaking, does not involve the doctrine of 
anticipatory breswii, because the action was brought after June 15th, 
upon which day the defendant's obligation to pay for the sugar became 
absolute. The shipment of the sugar could not become a condition 
precedent to that obligation, unless the defendant had given notice 
on or before June 5th that he required shipment on June 15th, which 
he never gave. Therefore, unless the plaintiffs by their conduct had 
at that time excused the defendant's default, their right of action is 
clear. In the consideration of the case, however, the /doctrine of an- 
ticipatory breach does become indirectly involved. 

The defendant's excuse is the plaintiffs' letters of May 31st and 
June 1st, announcing that, if the defendant did not advise them on or 
before June 5th where they should ship the sugar, they would sell it 
on his account. This they clearly had no right to do, because the de- 
fendant might, if he chose, pay before shipment, a possibility contem- 
plated in the contract. He was under no duty to give 10 ds^ys' notice 
at any time, though he could not get delivery without it. Such a notice, 
followed by the sale of the sugar, excused the defendant's perform- 
ance, unless it was itself in turn excused by the defendant's letter of 
May 23d, which was a total r^udiation of the contract It is upon 
this last question that the case turns. 

Upon receipt of the defendant's letter the plaintiffs need have done 
nothing; they could have waited till June 15th and sued the defendant 
under any of the remedies open to a seller, or they might themselves 
have declared the contract at an end, save for their right to sue at 
once under the doctrine of anticipatory breach. It is perfectly clear 
that they did not mean to declare the contract at an end. Three times 
in their letters they speak of the defendant's duty under the contract 
to give the notice, and they. leave no ground for doubt that they in- 
tended to hold the defendant to his performance according to the con- 
tract as they understood it. 

We need not consider whether, having taken that attitude to^ 
wards the contract, the plaintiffs were excused from further perform- 
ance if the defendant's obligation had been conditional. The English 
rule is that the promisee, if he means to ignore the repudiation, must 
still perform, quite as though the promisor had not repudiated. The 
language of Lord Cockburn in Frost v. Knight, L. R. 7 Ex. Ill, 112, 
has been accepted generally, and in Dalrymple v. Scott, 19 Ontario 
Appeals, 477, it was the basis of the decision. True, it is difficult to 
see how these cases can be reconciled with the well-settled rule in this 
country that, when the promisor repudiates, the promisee not only 
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need not perform, but, if he chooses to perform, does so on his own 
account. Clark v. Marsiglia, 1 Denio (N. Y.) 317, 43 Am. Dec. 670; 
Dillon V. Anderson, 43 N. Y. 231; Danforth v. Walker, 40 Vt. 257; 
Moline Scale Co. v. Beed, 52 Iowa, 307, 3 N. W. 96, 35 Am. Rep. 272; 
Heaver v. Lanahan, 74 Md. 493, 22 Atl. 263; Gibbons v. Bente, 51 
Minn. 499, 53 N. W. 756, 22 L. R. A. 80; Davis v. Bronson, 2 N. D. 
300, 50 N. W. 836, 16 L. R. A. 655, 33 Am. St. Rep. 783. In the 
case at bar we have not that question, because the plaintiffs had no 
conditions precedent to perform; they were required to do nothing 
until the day of payment arrived. We may therefore assume that the 
American rule obtains. 

They chose, on the other hand, to take positive action, and in that 
they erred, for only two courses wef e open to them, and they attempted 
an intermediate. They might have declared the contract at an end and 
sued at once. We pass the question whether any other declaration is 
necessary beyond the bringing of an action ; we do not hold that there 
must be a prior acceptance of the rescission, so called. They did not 
accept the repudiation in any way; on the contrary, they refused to 
recognize it, quite as clearly as though they had said : "We decline to 
recognize your right to repudiate." Having so ignored it, as was their 
right, they added a condition, not authorized by the contract, upon 
which their own continued performance was to depend. This they 
had no right to do. Rubber, etc., Co. v. Manhattan, etc., Co., 221 N. 
Y. 120, 116 N. E. 789. It is true that they supposed they were acting 
under the contract, and the case is a hard one, but no harder than 
any other in which a party acts upon an interpretation of a contract, 
with which the courts do not agree. That is a hazard all must run. 

[3] It is suggested that, as the plaintiffs had the right to declare an 
immediate breach, they might accord the defendant the right to re- 
tract, and that their letters should be taken, as equivalent to a declara- 
tion that, if the defendant persisted in his repudiation until June 5th, 
they would accept the repudiation. They might have done this ; but 
they did not. The question is whether we may regard their insistence 
upon the contract, which they misunderstood, as in effect a declaration 
that it was at an end. While we have avoided deciding whether such 
a declaration is necessary in order to sue upon a repudiation, either 
before or after the stipulated time of performance, we do hold that, 
if the promisee insists upon performance, he waives the right so to 
sue upon the repudiation, certainly if he does not himself retract in 
season. 

Judgments affirmed, with costs. 
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In re GRAHAM & SONS et aL 

GRAHAM & SONS v. TORE (two cases). 

(Circuit Court of Appeals, Seventh Circuit July 19, 1918.) 

Nos. 2630, 2631. 

1. Bankbuptot ^=s>44() — Obdisb Refusiiyo Concibication of Composition— 
Mode of Review — ."Composition." 

Where order dismissing petition for confirmation of composition with 
creditors was predicated wholly on proposition of law that proposed of- 
fer was not a composition within the Bankruptcy Act, and In no manner 
involved question of right of bankrupts to be discharged, order Involved 
matter of law arising in bankruptcy proceedings, and is reviewable in 
Circuit €k)urt of Appeals on petition to review and revise, and not on 
appeal. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Composition.! 

Z. Bankbuptcy ^=>382 — Specifications of Objections to Oonfibmation of 
CoMPosmoN— Overbuying on Dehubbbb. 

When District CJourt in bankruptcy entered Its order refusing to con- 
firm composition with creditors, predicated upon report of referee as 
special master, it amounted to overruling of demurrer to specifications of 
objections to confirmation of composition oCTer. 

3. Bankbuptot ^=»382 — Objections to Composition Offeb-^Hbabing on 
MEBira 

Under Bankruptcy Act, i 12c and the Supreme Ck)urt*s General Or- 
der in Bankruptcy XXXII (89 Fed. xill. 32 a C. A. xxxi), objecting cred- 
itors, as well as proponents of composition offer, on the objections to 
confirmation of the offer and their specifications were entitled to hear- 
ing, and to a Judgment of the Judge of the District Court upon the 
merits. 

4 Bankbuptcy «=>379— Offkb op Composition— Equtvaubnoe to Assign- 
ment. 

Though general assignment, made before bankruptcy, In Itself is act 
of bankruptcy by Bankruptcy Act § 3a, under sections 12a, 12d, com- 
position offer to creditors, made after bankruptcy, though substantially 
the equivalent. In results to creditors, of general assignment for their 
benefit, had it been carried out before bankruptcy, Is not therefore in 
law no offer of composition at aU, but must be confirmed or rejected ' 
by court on merits. 

5. Bankbuptcy ^=»379 — Offeb of Composition— Advantages and Disad- 
vantages. 

Advantages and disadvantages to creditors of bankrupt from proposed 
composition need not be set forth in composition offer itself, in order that 
Judge, pursuant to his duty, may investigate mecits of offer and of ob- 
jections, and determine its advantage or disadvantage to creditors. 

6i. Bankbuptcy ^==>382 — (Composition— Oonfibmation. 

Facts and circumstances which bear on advisability of confirming 
bankrupt's offer of composition are no part of offer itself, but are prop- 
erly presentable at hearing of offer and objections thereto, for which 
Bankruptcy Low makes provision; it being for Judge then to determine 
whether composition is for best Interests of creditors. 

Appeal from, and Petitidn to Review and Revise Order of, the Dis- 
trict Court of the United States for the Eastern Division of the North- 
em District of Illinois. 

^=»For other cases see same topic & KBY-NUMBER In all Key-Numbered Dlgeets & Indezet 
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Ih the matter of Graham & Sons and others, bankrupts. On petition 
by the bankrupts to review and revise an order, oh objection of Mary 
Yore and others, refusing to confirm a composition with creditors, and 
on appeal by the bankrupts from such order. Appeal dismissed, and, 
on the petition to review and revise, order reversed, with direction to 
proceed in accordance with the opinion. 

It appears that on June 29, 1917, Involuntary petition in bankruptcy was 
filed against Grabam & Sons, partnership, and Ffank J. Graham and Ralph 
R. Graham, the alleged copartners; that on application of bankrupts adju- 
dication was ordered delayed, and that October 23, 1917, petitioning creditors, 
by leave of court, amended their petition making Minnie P. Graham a party 
as an alleged copartner with the others ; that she filed answer to the amend- 
ed petition, and an order was entered referring the matter to the referee, 
and calling a meeting for the allowance of claims and examination of the 
bankrupts; that January 28, 1918, there was filed a petition for confirmation 
of an offer of bankruptcy, together with what purported to be the written 
consents of a majority in number and amount of the scheduled creditors, 
and deposit made with the clerk of the court of promissory notes and trust 
agreement and conveyance of property as provided in the composition offer, 
and the sum of $160,000 in cash for the payment of claims lawfully entitled 
to priority, and the costs. The composition offer is as follows: 

"We propose to give to each creditor who shall make proper proof of dalm 
a promissory note for the full amount of said claim, signed by Graham & 
Sons, Frank J. Graham, Ralph R. Graham, and Minnie P. Graham, payable 
on or before three years after the court shall confirm the proposed composi- 
tion; said notes not to bear interest until maturity, and to bear Interest 
after maturity at the rate of five (5) per .cent, per annum. In order to se- 
cure the payment of these notes, we propose to convey to the Chicago Title 
& Trust Company, as trustee, for the benefit of the creditors holding said 
notes, all of the property, whether real or personal, and of every kind and 
nature, belonging to Graham & Sons, Frank J. Graham, Ralph R. Graham, 
and Minnie P. Graham, or in which they have any interest, subject only to 
court costs, proper expenses of adniinistration, and the debts entitled by law 
to priority. The trust deed will contain the following provisions: 

"B^rst. AU of our property, including real estate, notes, bonds, mortgages, 
stocks, cash, and everything else of value, shall be held by the trustee, with 
full power in said trustee to collect, manage, and convert the same into cash, 
and as quickly as, practical to pay the proceeds, from time to time, to our 
creditors upon the' said notes so given to them. 

"Second. A committee of five, to be selected by the Honorable George A. 
Carpenter, Judge of the United States District Court (or in the event of his 
inability to act, then by some otlier judge of the United States District Court), 
shall advise with the trustee in the management and disposition of the prop- 
erty and the reduction of the assets into cash, and shall have authority at 
all times to advise with the trustee regarding the sale of property, the pay- 
ment of dividends, and other matter of importance that may arise, including 
questions of costs, expense and fees. 

"Third. If the amounts collected by the trustee permit of the payment of 
the notes before their maturity^ they shall then be paid. 

"Fourth. Any property remaining in tlie hands of the trustee after the 
payment in full of all notes, costs, expenses, and fee» shall be reconveyed 
to us." 

"February 14th was fixed for showing cause why tlie offer of composition 
should not be confirmed, and on that day certain creditors appeared In op- 
position to the petition to confirm, and objections were thereupon filed py 
about 20 creditors. February 2Sth bankrupts moved to strike from the flies 
all the objections, on the ground that they were not presented In suflicieut 
time. This motion was overruled, and the court ordered that the petition 
for confirmation of tlie comi)osition and all objections thereto be referred to 
Referee Wean for hearing, and that they be speedily heard and report made. 
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March 4th and Gth this hearing proceeded to the extent of the opening state- 
ments of counsel for the objectors, whereupon adjournment was had until 
March 8th, when leave was glv^i bankrupts to file exceptions to the objec- 
tions to confirmation, and motion to trtrike them out. Whereupon on March 
8th the court ordered that the exceptions and nK)tlon to strike "be referred 
to Frank L. Wean, Esq., to hear said exceptions and said motion, and to re- 
port to the court his conclusions as to the sufficiency of said specifications of 
objection and upon said exceptions and said motion to strike out and dis- 
miss." 

The subsequently filed report of said Wean states that ''thereafter, upon 
the 11th, 12th, and 13th of March the undersigned heard the oral arguments 
of counsel in respect to the matters as directed by order of March 8th." 
The report then discusses at considerable length Vie exceptions, and con- 
cludes that 'for the reasons above stated, and those stated In the spedfica* 
tlon of the objectors, appearing from the composition papers and the peti- 
tion to confirm, my conclusion is that the specification as a whole is suffi- 
cient; that the scheme proposed is not a composition within the reasonable 
construction of the Bankruptcy Act of 1898 as amended, and that the pe- 
tition to confirm should be denied." 

On the hearing of the report and exceptloos to It. the court entered this 
order: **This cause coming on now to be heard upon the report of the spe- 
cial master, Frank L. Wean, heretofore filed herein under order of March 
8, 1018, and on the exceptions of the bankrupts and certain creditors to said 
report, and the court having heard the arguments of counsM and being fully 
advised In the premises: Now, therefore, it is ordered that the exceptions 
to said report of the special master be and the same are hereby overruled, 
and said report of said special master confirmed. And it Is further ordered 
that the court's approval of said offer of composition be and the same Is 
hereby withheld and the petition <xf the bankrupts for confirmation of said 
offer is denied, and said petition to oonflrm dismissed." 

John D. Black, of Chicago, III, for petitioners. 
Herman Frank and Lloyd C. Whitman, both of Chicago, 111., for 
respondents. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. It is contended for the creditors objecting to the composition 
offer that this court cannot take jurisdiction of the controversy either 
on petition to review and revise or on appeal, and much discussion is 
presented on behalf of both sides respecting the right of review and 
mode of appellate procedure. We are abundantly satisfied that such 
is the nature of the order denying and dismissing the petition to con- 
firm the composition oflFer that any party aggrieved thereat may prop- 
erly seek relief in a court of review. 

In evident doubt as to which of the two methods of appellate pro- 
cedure provided for in bankruptcy matters is applicable, both have 
been invoked, and appeal from the order and petition to review and 
revise are both pending. Section 25a of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 1916, § 9609]) provides 
for appeals in cases: (1) From a judgment adjudging or refusing to 
adjudge defendant a bankrupt; (2) from a judgment granting or de- 
nying a discharge; and (3) from a judgment allowing or rejecting a 
debt or claim of $500 or over. Section 24a (section 960S) confers ap- 
pellate jurisdiction in controversies arising in bankruptcy proceedings 
as to which there would be appellate jurisdiction in other cases; and 
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section 24b (section 9608) gives Circuit Courts of Appeals jurisdiction 
"either interlocutory or final, to superintend and revise in matter of law 
the proceedings of the several inferior courts of bankruptcy." 

In Re Friend, 134 Fed. 778, 67 C. C. A. 500, this court considered a 
petition to review and revise an order of the EHstrict Court confirming 
a composition. The decision turned upon whether petition to review 
and revise was proper in such case. It was held to be improper there 
because under the law confirmation of the composition discharged die 
bankrupt from his debts (section 14c [section 9598]), and that appeal 
was the proper procedure where the order attacked discharged the 
bankrupt. The question of procedure was again before us in Re Mc- 
Voy Hardware Co., 200 Fed. 949, 119 C. C. A. 337, which was an ap- 
peal from an order of the EHstrict Court declining to confirm a pro- 
posed composition on the ground that it was unfair to the creditors. 
It was held that where, as in that case, the proposed ccMnposition was 
rejected upon grounds which did not or could not determine the ques- 
tion of the right of the bankrupt to a discharge, the question of the 
bankrupt's discharge was not involved in the order, and that such an 
order was not within the purview of the statute granting the right of 
appeal, and the appeal was accordingly dismissed. 

We see no reason to depart from the principles declared and applied 
in these cases. In the case at bar the order dismissing the petition for 
confirmation was predicated wholly upon the proposition of law that 
the proposed offer was not a composition within the meaning of the 
Bankruptcy Act, and it in no manner involved the question of 3ie right 
of the bankrupts to be discharged. Under these circumstances we con- 
clude that what is here involved is a matter of law arising in the bank- 
ruptcy proceedings, and is reviewable in this court upon petition to 
review and revise, and not on appeal. 

2. From the report itself it appears that the issue heard by Referee 
or Special Master Wean was the one made by the court's order of 
March 8th, which had to do only with the sufficiency of the specifica- 
tions of objection to the composition, and bankrupts' motion to strike 
out and dismiss them. That nothing else was then involved or heard 
is further apparent from this language of the report: 

"The real question to be determined by the court is the sufficiency or In- 
sufficiency of the spedflcatlon of objections as to matters of law and form, 
whether on its face It sets forth grounds of law or of fact In legal form 
sufficient to defeat the conflmiation of the proposed composition and to ap- 
prise the parties and the court of what the proponents of the composltlcm 
have to meet" 

Bankrupts' exceptions and motion which were the subject-matter of 
the order of March 8th were equivalent to a demurrer by bankrupts 
to the specifications of objection which had been filed to the composi- 
tion offer and petition to confinn it ; and the hearing under the refer- 
ence of March 8th was a consideration of that demurrer, and the opin- 
ion and report of the referee or special master a recommendation to 
the court as to the manner of its disposition. The order of the court 
following the report is predicated directly upon it, and does not pur- 
port to be any broader in its scope than the recommendations of the 
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report itself. But the report (as well as the court's order predicated 
on it) goes beyond finding, as it does, "that the specification as a whole 
is sufficient." It makes further finding and recommendation that the 
offer of composition be not approved, and that the petition to confirm 
be dismissed — a conclusion which, if warranted, niight ordinarily be 
reached, not upon a finding of the legal sufficiency of the specifications 
of objection to the proposed offer, but upon a hearing of the merits of 
the specifications of objection. 

[2] The first specification of the objection to the confirmation of the 
composition offer is that the composition is not for the best interests 
of the creditors. This is amplified by voluminous allegations of facts 
and conclusions; some of the facts appearing of record in the cause, 
and others not. When the court entered its order pre;dicated upon the 
report, it amounted to an overruling of the demurrer to this specifica- 
tion, as well as to the other specifications, and so far as concerns the 
exceptions and motion to strike out the specifications, which were the 
subject-matter of the order of reference of March 8th and of the 
hearing which resulted in the order, the situation was as though the ex- 
ceptions and motion to strike had never been filed ; and ordinarily the 
original objections and the specifications thereof would have stood for 
hearing, just as they did under the order of February 28th. 

[3] Upon those objections and their specifications the objecting 
creditors, as well as the proponents of the composition offer, were en- 
titled to a hearing, and to the judgment of the judge upon the merits. 
Section 12c of the Bankruptcy Act (section 9596) requires the date and 
place to be fixed for the hearing of applications for compositions and 
objections thereto, and section XXXII of the Supreme Court's General 
Orders in Bankruptcy (89 Fed. xiii, 32 C. C. xxxi) makes provision 
for the ^pearance of creditors opposing application, and for filing 
specifications of objection. Such provisions imply, of course, the ac- 
cording of reasonable opportunity to all concerned for having objec- 
tions heard and passed upon. 

The theory upon which the referee or Special master, after holding 
the specifications of objection to be upon the whole sufficient, proceed- 
ed without further hearing to find and recommend that the petition to 
confirm the composition.be denied and dismissed, as well as that upon 
which the court adopted such recommendation and entered an order 
accordingly, is not set forth in the report, except as inferentially it 
may be gathered from the discussion therein that the demurrer, by 
way of the exceptions and motion to dismiss the petition for confirma- 
tion, was carried back to the offer of composition itself, and sustained 
thereto upon the ground that the proposed composition offer was not 
a composition in contemplation of the Bankruptcy Act, and that upon 
its face the court had not the right, power, or discretion as a matter of 
law to confirm the composition proposed. 

Such a course may be unobjectionable, where it conclusively appears 
as a matter of law that the original pleading (in this case the offer of 
composition and petition to confirm) would in no event and under no 
circumstances, and in no possible state of the proof which might ap- 
pear upon the hearing of the composition or objections thereto, war- 
252 F.— 7 
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rant the court in confirming the offer. This must have been, and evi- 
dently was, the view of the special master and of the court respecting 
this composition offer, and looking to the report it seems that the mov- 
ing consideration for such conclusion is the assumption that the com- 
position offer is upon its face nothing more or less than a general as- 
signment of the property of the bankrupts for the benefit of their cred- 
itors, and is therefore under the Bankruptcy Act no offer of composi- 
tion which the court has any lawful right to entertain. This becomes, 
therefore, a determining factor in this controversy, for it is plain that 
the court did not by its action herein undertake to decide whether or 
not in fact the proposed composition was for the best interests of the 
creditors, as provided in section i2d of the Bankruptcy Act (section 
9596). 

[4] That the making of a general assignment for the benefit of cred- 
itors is of itself an act of bankruptcy, the Bankruptcy Act unequivo- 
cally declares. Section 3a (section 9587)- But does it follow of abso- 
lute necessity that, bankruptcy having intervened, a proposed compo- 
sition which, without bankruptcy, would have been the equivalent of 
a general assignment for the benefit of creditors, vitiates per se such a 
composition offer? The statute, which is the sole source of authority 
for composition offers in bankruptcy, provides that "a bankrupt may 
offer, either before or after adjudication, terms of composition to his 
creditors," etc. Section I2a (section 9596). It does not undertake to 
prescribe the kind or character of offer which may be made, nor fix 
bonds or limitations of any sort. Any offer of composition is within 
the statute, and when made to the creditors should be disposed of as 
the statute further specifies. Section 12d provides : 

**The judge shall confirm a composltiaii if satisfied that (1) It is for the 
best interests of the creditors; (2) the bankrupt has not been guilty of any 
of the acts or failed to perform any of the duties which would be a bar to 
his discharge; and (3) the offer and its acceptance are in good faith and 
have not been made or procured except as herein provided, or by any means, 
promises, or acts herein forbidden." 

The tests for confirmation thus fixed to be applied by the judge do 
not presuppose or exclude any particular kind or form of offer, but 
relate to any offer of composition ; and whatever its form or kind, if 
the judge is satisfied that it meets the prescribed statutory tests, he 
confirms it, otherwise he rejects it. 

From the fact that a general assignment made before bankruptcy is 
in itself an act of bankruptcy, it by no means follows that a composition 
offer made after bankruptcy, though the substantial equivalent in its 
results to tfie creditors of a general assignment for the benefit of credi- 
tors, had it been carried out before bankruptcy, is therefore in law no 
offer of composition at all. An assignment for the benefit of creditors 
is the act of the debtor alone, without sanction of any court, and is 
such an admission of insolvency or of inability to pay that the statute 
has declared it to be an act of bankruptcy. But, bankruptcy having-in- 
tervened, the offer of composition, whatever it may be, must under the 
law first have the assent of a majority in number and amount of cred- 
itors and the confirmation of the judge, who shall be satisfied tliat it is 
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for the best interests of the creditors. We see no necessary relation 
between the defeasibility through bankruptcy of a general assignment 
for benefit of creditors made before bankruptcy, and the validity of a 
composition offer after bankruptcy, whatever its terms may be. 

[5] That an offer of composition may on its' face be suggestive of 
disadvantage to the creditors as compared with the bankruptcy pro- 
ceedings does not per se stamp it with invalidity, nor make it proper 
for the court to reject it without opportunity for its consideration. 
That a proposed composition would effect merely the transfer of the 
administration of the bankrupt estate from the bankruptcy court to the 
bankrupt himself or to a trustee outside of its jurisdiction, without 
affording any added advantage to the creditors, might furnish a valid 
and satisfactory, reason for concluding: that the composition offer is 
not for the creditors* best interests and for rejecting it. It is within 
the ran^e of possibility that this or any other offer of composition may 
have advantages and disadvantages to the creditors not apparent upon 
the face of the offer itself. While it might not be wholly proper to 
suggest such here as occur to us, yet whatever they may be, and how- 
ever improbable that they have existence in fact, it is not necessary 
that they be set forth in the composition offer itself, in order that the 
judge may, as is his duty, investigate the merits of the offer and of 
the objections thereto, and determine its advantage or disadvantage 
to the creditors. The offer itself need be only what it purports to be, 
and that which the statute provides for — 3, statement of the proposed 
terms of composition. 

[B] The facts and circumstances which bear upon the advisability 
of confirming the offer are no part of the offer itself, but are properly 
presentable at the hearing of the offer and of the objections thereto, 
for which the law makes provision; and it is for the judge then to, 
determine under all the facts and circumstances then appearing, in- 
cluding the nature of the offer itself, whether he is satisfied that the 
composition "is for the best interests of the creditors.*' But when in 
the decision of the preliminary motion to dismiss for legal insufficiency 
the objections to the confirmation of the offer, the court, though hold- 
ing the objections sufficient in law, without further hearing dismissed 
the petition to confirm the composition offer on the ground that there 
was no lawful composition offer before the court, it deprived the par- 
ties of the hearing to which they were entitled, and of the judgment 
of the judge as to whether or not he was satisfied that the proposed 
composition was for the best interests of the creditors, and respecting 
the other statutory propositions on which he is required to pass befofe 
confirming or rejecting the offer. 

With the conclusion reached by the court that the specifications of 
objection are as a whole sufficient in law we concur, but we disapprove 
the order in so far as it rejects without hearing the composition offer, 
and dismisses the petition to confirm it. 

The appeal is dismissed, and on the petition to review and revise the 
order of the District Court is reversed, with direction to proceed, in 
accordance with these views, speedily to hear and determine the peti- 
tion to confirm the composition offer and the objections tliereto. 
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CUTTING V. VAN FLEET, District Judge, et aL 

(Circuit Court of Appeals^ Ninth Circuit June 10, 1918.) 

No. 3140. 

1. Contempt ^=>66(1) — Mode of Review— Appeal or Ebbob. 

A proceeding for contempt, arising in connection with a suit In equity, 
for disobedience of an order made to enforce the rights of a private par- 
ty, is civil, and is reviewable only by appeal. 

2, Courts ^=s>344 — Oontempt—Pbookedings fob Punishment— Obdeb to 

Show Cause. 

Under equity rule 68 (108 Ffed. xxxviii, !115 C. C. A. xxxviii) which 
provides that, where compensation is allowed to a master by the court, 
he shall be entitled to an attachment against the party ordered to pay 
the same, if upon notice he does not pay it within the time fixed by the 
court, it is discretionary with the court to first issue an order to show 
cause. 
8. Constitution Ai, Law ^=s>83(3) — "Imprisonment fob Debt"— Impbisonment 
FOR Pailube to Pay Money. 

A commitment for contempt for failure to pay a master's fee award- 
ed by the court, made on application of the master, is not an "imprison- 
ment for debt," but for refusal to obey the order of the court 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Imprisonment for Debt] 

4. Contempt ^=>60(1) — Pbocebdinq? fob Punishment— Defenseb—Inability 
TO Pay Money. 

In a proceeding for civil contempt for failure to comply with an order 
to pay money, the burden of proof rests on defendant to show his ina- 
bility to pay, and such inability must clearly appear. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Henry C. Cutting was adjudged guilty of contempt by William C. 
Van Fleet, District Judge, and brings error adversely to such judge 
and H. M. Wright, standing master in chancery. Affirmed. 

In a suit in equity upon a stockholder's bill against the Monetary Trust 
CJompany, a corporation, and Henry C. Cutting, the president thereof, the 
court below ordered an accounting by Cutting, and referred the matter to 
the master in chancery for that purpose. The master, after taking and re 
porting the accounting, petitioned the court to fix his compensation. On Jan- 
uary 16, 1918, the court fixed the compensation at $500, and ordered that it 
ba paid by Cutting within 10 days from that date. A copy of the order was 
immediately mailed to Cutting's solicitor of record, and on January 27, 1918, 
the master by letter informed Cutting of the purport of the order, and ad- 
vised him that, if the order were not obeyed, the court would be asked to 
enforce fhe same by process for contempt On February 11, 1918, the mar- 
shal served upon Cutting a duly certified copy of the order, and on February 
25, 1918, the order not having been obeyed, the court ordered an attachment 
to issue, returnable March 4, 1918. The writ was executed, and thereupon 
bail was given. On March 11, 1918, Cutting presented an aflSdavit errone- 
ously stating that the order of January 16th had been served upon him on 
February 19, 1918 (instead of February 11th), and stating that on "said last- 
named date and ever since he has been unable to comply with the court's or- 
der, for the reason that he now and during all of said time has not had suf- 
ficient means, and is and has been during all of said time financially unable 

^=:3For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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to pay the said sim of $500." The court below found that Cutting had will- 
fully and without any valid excuse neglected and refused to obey the order 
of January 16th, adjudged him guilty of contempt of court, and ordered that, 
unless within five days from that date he should pay the master $500, with 
Interest and costs, he should stand committed to the marshal's custody until 
said several sums of money were paid, or until the further order of the court. 

Douglas A. Nye, of San Francisco, Cal., for plaintiff in error. 
H. M. Wright, of San Francisco, Cal., for defendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The order of March 11, 1918, is sought to be reviewed here by writ 
of error. Under the provisions of Act Sept. 6,. 1916, c. 448, 39 Stat. 
72&, the cause will be deemed to be in this court by appeal, since the 
contempt charged is a civil contempt arising in connection with a 
suit in equity for disobedience of an order made to preserve and en- 
force the rights of a private party, and administer the remedy to 
which he is entitled, and is therefore reviewable only by appeal. Wil- 
son V. Calculagraph Co., 153 Fed. 961, 83 C. C. A. 77; Heller v. Na- 
tional Waistband Co., 168 Fed. 1020, 93 C. C. A. 670; Clay v. Waters, 
178 Fed. 385, 392, 101 C. C. A. 645, 21 Ann. Cas. 897; Merchants' 
S. & G. Co. v. Board of Trade of Chicago, 201 Fed. 20, 26, 120 C. C. 
A. 582. 

[2] It is contended that the summary issuance of attachment, with- 
out having first issued an order to show cause upon the appellant, 
constitutes reversible error. Equity rule 68. (198 Fed. xxxviii, 115 
C. C. A. xxxviii) which provides that, when compensation is allowed 
by the court, the master shall be entitled to an attachment for the 
amount against the party who is ordered to pay the same, "if, upon 
notice thereof, he does not pay it in the time prescribed by the court," 
makes no provision for an order to show cause, and, while an order 
to show cause may properly be issued in contempt proceedings,, the 
question whether or not it shall issue is one that rests in the discre- 
tion, of the court. In re Steiner (D. C.) 195 Fed. 299; American 
Const. Co. v, Jacksonville T. & K. W. Ry. Co. (C. C.) 52 Fed. 937 ; 
Fanshawe v. Tracy, 4 Biss. 490, Fed Cas, No. 4,643; United States 
V. Green, 3 Mason, 482, Fed. Cas. No. 15,256; Wartman v. Wartman, 
Taney, 362, Fed. Cas. No. 17,210. In the present case there was 
clearly no abuse of discretion, for the appellant had due notice of all 
the proceedings from the time of the entry of the original order upon 
him to pay the master's fees, and made his appearance to show 
cause, and a rule to show cause could have, served no useful purpose. 

[3] It is contended that by the order which is appealed from the 
appellant is imprisoned for failure to pay a debt, and that, since the 
Constitution of California provides that no person shall be imprisoned 
for debt in any civil action, except in cases of fraud, etc., and section 
990, Rev. Stats. (Comp. S^. 1916, § 1636) requires the courts of the 
United States to conform to the laws of the state in regard to im- 
prisonment for debt, the court below was without jurisdiction to make 
the order; and the appellant cites Mallory Manuf'g Co. v. Fox (C. C.) 
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20 Fed. 409, and Nelson, Morris & Co. v. Hill (C. C.) 89 Fed. 477. 
In the first of those cases it was held that equity rule 82 (now rule 68) 
cannot be invoked by a party to enable him to collect from the oppo- 
site party disbursements for master's fees which could be taxed as 
part of the costs in the final decree. The court said that rule 82 was 
for the benefit of the master, and must be enforced upon his applica- 
tion, and for his protection, and that it could not be invoked by a 
party to the suit. A similar ruling was had in the second case so cited ; 
the court holding that, if an attachment would not be allowed to en- 
force the payment of the main decree, none could issue to enforce 
payment of the master's fee. 

The answer to the appellant's contention is that the order here 
made is not for the benefit of a party to the suit, and is not of the 
character of a judgment or decree for the payment of money, or a 
debt found due to the master. The proceeding is in contempt for re- 
fusal to obey an order of the court. The obligation to pay does not 
arise out of contract. It rests solely upon the ordef of the court. 
It operates upon the appellant in personam. Samel v. Dodd, 142 Fed. 
68, 73 C. C. A. 254; Meeks v. State, 80 Ark. 579, 98 S. W. 378; 
Wightman v. Wightman, 45 111. 167; Carlton v. Carlton, 44, Ga. 216. 
Rule 68 has taken away the right of the master to hold his report un- 
til the payment of his compensation, and has given him in lieu there- 
of the right to the remedy of attachment. The power to order pay- 
ment of the master's compensation is essential to the court's proce- 
dure, and to the timely exercise of its functions. In 13 C. J. 87, it is 
said : 

'•Inasmuch as the constltutlanal prohibition of Imprisonment for debt aoes 
not taKe away the power of the Judge to commit to jail for contempt, im- 
prl.sonment to compel compliance with the mandate of a court, order, decree, 
etc.. Is generally authorized If defendant is financially able to comply there- 
with." 

[4] But the appellant contends that by his affidavit he has shown 
his financial inability to comply with the order. It is true that, in cases 
of civil contempt for failure to comply with an order to pay money, 
the defendant may show in defense that he is financially unable to 
comply. But the showing must be satisfactory, and '*the inability to 
pay must clearly appear." 13 C. J. 20; In re Strong, 111 App. Div. 
281, 97 N. Y. Supp. 459, affirmed 186 N. Y. 584, 79 N. E. 1116: In 
re Murray's Estate, 6 App. Div. 376, 39 N. Y. Supp. 579; Smith v. 
Smith, 92 N. C. 304; People v. Zilnmer, 238 111. 607, 87 N. E. 845. 
And the burden of proof to show inability to pay is upon the de- 
fendant. In re Strong, supra. The appellant's affidavit does hot 
meet these requirements. It states that on February 19, 1918, and ever 
since, the deponent "has been and is now unable to comply with the 
terms of said order," for the reason that this deponent has not now, 
and during all of said time has not had, sufficient means, and is and 
has been during all of said time financially unable to pay said sum of 
$500. There is failure to state that the appellant owns no property, 
real or personal, out of which $500 could be realized, or that he has 
no property concealed, or transferred to others, or other resources 
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out of which he might pay the required sum. This affidavit was made 
on March 11, 1918. It is notable that in his affidavit of March 1, 
1918, presented to show cause why he had not paid the master's com- 
pensation, he made no excuse of financial inability, but relied upon 
the defense that if he paid the master's fees, and the decision of the 
court were subsequently reversed on appeal, he would lose that sum, 
for the reason that the plaintiffs were residents of the state of Illi- 
nois, and he would be required to expend a greater sum than $500 
to recover back from them the money so paid. 
The order is affirmed. 



JOHNSON et al. ▼. BIXBY et al. (two cases). 

(Circuit Court of Appeals, Eighth Circuit. May 23, 1918. Re- 
hearing Denied September 11, 1918.) 

Nos. 190, 5017. 

1. COBFOBATIONS ^=>123(11) — UNAUTHORIZED HYPOTHECATION— RIGHTS OF IN- 

NOCENT Pledgee. 

A brokerage partnership's unauthorized hypothecation of shares of 
stock Indorsed In blank to an innocent pledgee was binding. 

2. CoBPOBATioNS ^s»i28(24) — PiJaoGE OF Stock— Indebtedness. 

Where the creditor of an insolvent brokerage partnership on an open 
account knew, before the account had been closed, a balance struck, and 
payment rendered, that a large existing debt could not possibly be ma- 
terially reduced, the existence of an indebtedness was clear, enabling it 
to foreclose the pledged stock. 

8. OORFOKATIONS ^=:»123(24) — SALE— AMOUNT OF INDEBTEDNESS. 

Where a brokerage partnership pledged its customers' shares of stocK, 
deposited with it, to an innocent pledgee, to secure an indebtedness, the 
pledgee, on default, could sell any or all of it ; but, if it sold it piece- 
meal, it was required to stop when the proceeds were unqutetionably 
enough to satisfy all possible claims. 

4. Bankkuptcy ^=»845— Proceeds of Sale— Contribution. 

Where shares of sto<^ deposited by customers with a brokerage partner- 
ship were, before bankruptcy of the partnership, wrongfully pledged by 
it to secure its indebtedness to an innocent pledgee, and after bankruptcy, 
pledgee sold enough of the stock of customers A and B to pay the in- 
debtedness, and thereafter, in addition, sold stock of customer C, the lat- 
ter, the proceeds of the sale of whose stock were traceable intact into 
bankrupt's assets, was entitled thereto without contribution as to cus- 
tomers A and B. 

Petition to Revise Order of, and Appeal from, the District Court of 
the United States for the Eastern District of Missouri ; Jacob Trieber 
and David P. Dyer, Judges. 

Contest by James B.' Johnson, August Schoellhorn, and Fred F. Bix- 
by for priority in the assets of the bankrupt estate of Payne & Becker, 
a partnership, as against W. L. Howe, trustee, etc. From the District 
Court's order, modifying the disposition made by the referee, Johnson 
and Schoellhorn petition to revise the order, and also appeal from such 
order. Petition to revise dismissed, and judgment affirmed. 

^=»For other cases see same topic & KGY<NUMBER In all Key-Numbered Digests A Indexes 
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Randolph Laughlin, of St. Louis, Mo. (Emil A. Roebke and L. E. 
Richardson, both of St. Louis, Mo., on the brief), for petitioners and 
appellants. 

Frank H. Sullivan, of St. Louis, Mo. (Jones, Hocker, Sullivan & 
Angert, of St. Louis, on the brief), for respondents and appellees. 

Before HOOK, GARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. This is a contest betv^een three parties, 
Johnson, Schoellhorn, and Bixby, for priority in the assets of the bank- 
rupt estate of Payne & Becker, a brokerage partnership. Each of these 
three parties had deposited with the bankrupt, under different arrange- 
ments and agreements, certain shares of stock, indorsed in blank ; none 
of these deposits, however, authorizing the subsequent use made of the 
shares by the bankrupt. Shortly after securing the shares the bank- 
rupt pledged them to its Chicago correspondent, Finley, Barrell & Co., 
as collateral to secure existing and future indebtedness. Some time 
after this had been done the bankrupt became financially involved. At 
that time Finley, Barrell & Co. had closed out all of its dealings with 
the. bankrupt, except one small transaction in New England stock. 
Immediately upon ascertaining the financial difficulties of the bankrupt, 
Finley, Barrell & Co. proceeded to realize on much of the pledged 
collateral of all kinds which it held, including the shares of the three 
parties here involved. In the course of doing this it sold a large 
amount of collateral not here involved, and the shares belonging to 
Johnson for $4,183.50, and those belonging to Schoellhorn for $12,217. 
The next day it sold the Bixby stock for $5,435.50. The sale of the 
collateral up to the time the Bixby shares were sold was sufficient to 
pay all indebtedness due from the bankrupt to Finley, Barrell & Co., 
and leave an excess of $3,356.65, due the bankrupt The subsequent 
closing out of the New England stock (the day following sale of the 
Bixby stock) resulted in a loss to Finley, Barrell & Co. of $746.56, thus 
leaving a final credit due the bankrupt of more than $2,500, without 
the proceeds of the Bixby shares, and of $8,101.65, including such pro- 
ceeds. This fund, and some shares, not here involved, which had been 
pledged with Finley, Barrell & Co., but not sold by them, were remit- 
ted to the trustee. To this fund each of these contestants lays claim. 
The referee prorated the fund between the three on the basis of the 
amounts realized for the respective stocks. 

Upon review, the District Court modified this disposition of the 
amount to payment in full of the Bixby claim and proration of the 
balance between Johnson and Schoellhorn. A petition to revise and 
an appeal bring this order before us. Several errors are pressed upon 
our attention, which will be noticed in turn. 

[1] It is said that hypothecation of Bixby's stock by the bankrupt 
was no greater breach of trust than the hypothecation of the securities 
of Johnson and of Schoellhorn. Without examining this contention, 
it may, for the purposes of this opinion, be taken that the bankrupt 
was without authority to hypothecate any of the stock. The fact, how- 
ever, is that it did pledge all of it, and, since the certificates were sign- 
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td in blank and taken innocently by Finley, Barrell & Co., such pledge 
was binding. 

[2] It is next contended that the sale of the Johnson and of the 
Schoellhom stock was not a valid foreclosure of the pledge, because 
(a) the open account with Finley, Barrell & Co. was not a debt until 
the accoimt had been closed, balance struck, and payment demanded, 
a result, it is claimed, not possible until the New England stock had 
been closed out, which was after the Bixby stock sale ; (b) absence of 
notice to redeem ; and (c) no application of payment until account was 
balanced several days after the stock sales took place. As to the first 
proposition, the teetimony shows that on the day the Johnson and 
Schoellhorn stock was sold tlie status of the account was as follows: 
It had not been formally balanced upon the books, but the books show- 
ed that the bankrupt owed over $27,000, with but one unfinished item 
(the New England stock, closed out two days later with a loss of 
$746.56). Barrell & Co. knew with fair accuracy upon that date what 
would be the result of disposing of the New England stock, so that they 
knew to a certainty that the final debt of the bankrupt could be little 
altered from what their books then showed it to be. With a large 
existing debt, which could not possibly be materially reduced,- due from 
an insolvent debtor, the existence of an indebtedness is clear. As to the 
second proposition, it is enough to say that neither the bankrupt, which 
made the pledge, nor the trustee, who succeeded to his rights, has com- 
plained of any lack of opportunity to redeem. These claimants can- 
not at the same time contest the pledge and claim protection through it. 
The third proposition is answered by the testimony showing the credit 
to the bankrupt account, as of the day of sale, of the amount realized 
from the Johnson and Schoellhorn stock and other collateral not here 
involved. This credit overbalanced the then debit by $3,356.65. We 
find no objection to the foreclosure and application of this collateral. 
' [3, 4] Under the title "Potentiality of Payment Does Not Constitute 
Payment Itself," it is contended there was no application of the pro- 
ceeds of the earlier sales of collateral until after sale of the Bixby 
stock, therefore Bixby cannot claim that the sale of his stock was un- 
necessary; that Finley, Barrell & Co. were not restricted to the debt 
of the bankrupt, but could collect the entire collateral; that even if 
there had been full payment as the result of prior sales of collateral, 
yet Bixby must share in the ultimate fund with Johnson and Schoell- 
horn on equal terms, because of the doctrine of contribution. As 
above stated, the evidence shows the application of the proceeds of 
the prior sales before the Bixby sales, and it shows that such prior 
sales had left a credit far beyond what was necessary to absorb any 
possible loss upon the New England stock, which was the sole source 
of liability not then definitely determined. A considerable amount of 
stock, including all of that here involved, had been pledged for the 
sole purpose of collaterally securing this indebtedness. The pledgee 
could sell any or all of it for that purpose. But, if it elected to dispose 
of the collateral gradually by piecemeal, then it must stop when the 
proceeds thereof were unquestionably enough to satisfy all possible 
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claim. The entire purpose of the pledge had then been served, and 
any collateral remaining must be returned to the pledgor. 

As to contribution, the pledgee had a right to sell the Johnson and 
the Schoellhorn stock and apply the proceeds, because sqch action was 
necessary to pay its debt. So far as this record shows, the other col-^ 
lateral sold that day belonged to the bankrupt. The balance of such 
proceeds after payment was, so far as the pledgee was concerned, due 
the pledgor. But as it sprang from stock wrongfully pledged, and 
can be traced by the owners of that stock, it may be made subject to 
their superior rights. It is the only fund that can be so followed by 
them. This measures the maximum residue of their converted prop- 
erty which can be legally identified. The then unsold collateral (in- 
cluding the Bixby stock) was not in aequali jure with the proceeds of 
the prior sales. This collateral was burdened with no obligation of 
contribution. It was at that time freed from the pledge. No such 
obligation originated iii the mere fact of a subsequent wrongful sale 
by the pledgee. No part of the proceeds of the Bixby stock was or, 
under the circumstances, could properly be applied to the debt. The 
entire proceeds of that sale remain intact, and can be traced. The 
mere fact that such were transmitted to the trustee in a common sum 
or payment with the above balance does i*ot lessen Bixby's right tliere- 
in. ^ It does not create a right in Johnson or SchoeHhom to any part 
thereof. 

The judgment of the trial court was correct, and is affirmed. The 
petition to revise is dismissed. 



WOODS V. LEWELLYN, Internal Revenue Collector (two cases). 

(Oircult Court of Appeals, Third Circuit. June 18, 1918.) 

Nos. 2273, 2274. 

1. Internal Revenue ^=»7 — Income Tax Law — Commissions or Life Inbub- 

ANCE Agent — "Income." 

Income Tar Act Oct 3, 1013, § 2, par. A, subd. 1, taxing entire net "in- 
come*' arising from all sources in the preceding calendar year, and de- 
claring in paragraph B, such income shall include gains, profits, or in- 
comes from salaries, wages, or compensation for personal services of 
whatever kind, etc., taxes commissions of general life insurance agent de- 
rived from renewal premiums on policies obtained by him and accepted in 
some earlier year. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Income.l 

2. Internal Revenue ^=>4 — Federal Income Tax Law — Retroactive Ef- 

fect. 

The federal Income Tax Act, though passed October 3, 1^13, could 
tax income from March 1st of that year. 

3. Internal Revenue ^=:»25 — Federal Income Tax — ^Time for Assessment — 

"False." 

Under Income Tax Act Oct. 3, 1913, f 2, par. E, assessment of tax for 
1913, in May, 1915, was in time if the taxpayer's return was "false," which 
evidently does not mean "fraudulent," but merely untrue or incorrect 

[Ed. Note. — For other definitions, see Wbrds and Phrases, First and 
Second Series, False.1 

^s»For other cases see same topic & KBY-NUMBER in all Key-Numbered Digests 6 Indexes 
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In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suits by Edward A. Woods against C. G. Lewellyn, Collector of In- 
ternal Revenue, etc. To review judgments for defendant, plaintiflf 
brings error. Affirmed. 

Charles A. Woods, of Pittsburgh, Pa., for plaintiff in error. 
E. Lowry Humes, U. S. Atty., and B. B. McGinnis, Asst. U. S. 
Atty., both of Pittsburgh, Pa., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In these suits the plaintiff, Edward 
A. Woods, seeks to recover income taxes paid under Act Oct. 3, 1913, 
c. 16, 38 Stat. 114; one suit being for the 10 months preceding Decem- 
ber 31, 1913, and the other, for the year 1914. Both suits were heard 
on the government's demurrer, and the principal question is the same 
in each case, namely, whether the tax could lawfully be collected. For 
each period the collector's assessment was on a larger siun than Woods 
returned as taxable, but his return (while asserted to have beep "false," 
because not correct) is not charged to have been "fraudulent." He 
made no concealment of the facts, but* appended an explanatory note 
to the return, containing complete information concerning the money* 
now in question, although the note also insisted that the money was not 
taxable. The government's position therefore is that the return was 
not correct, and was therefore "false"; the reason being its failure 
to include money that should have been there. 

The controversy concerns commissions received by Woods during^ 
the two periods in question on renewal premiums paid by policy hold- 
ers in the Equitable Life Assurance Society, and his right to the com- 
missions rests upon three contracts between himself and the society, 
dated in March, 1896, October, 1899, and November, 1906. For pres- 
ent purposes, they are essentially alike. Since, and probably before, 
the first of these dates, Woods was one of the society's general agents, 
having a defined territory, and empowered to appoint subordinates; 
he was obliged to pay part of the expenses, and his compensation was 
measured by fixed percentages of the premiums that were actually 
paid on policies obtained through him and accepted by the society. In 
each of the returns now in question, he claims to be allowed certain 
expenses incurred before March 1, 1913. 

[1] In each suit the important question is whether the act of 1913 
taxes as income an agent's commissions that were actually received 
by him within the taxing period, if these commissions were derived 
from renewal premiums paid on policies that were obtained by him 
and accepted by the society in some earlier year. In oui; opinion, the 
answer is that the act does tax money thus received ; the reason being 
that such money is "income" within the period during which it came 
into the agent's hands. The act (section 2, par. A, subd. 1) lays a tax 
on "the entire net income arising or accruing from all sources during 
the preceding calendar year," and goes on to declare in paragraph B 
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that such "net income * * * shall include gains, profits, and in- 
come derived from salaries, wages, or compensation for personal 
service of whatever kind and in whatever form paid, or from profes- 
sions, vocations, businesses, trade, commerce, or sales, or dealings in 
property, whether real or personal, growing out of the ownership or 
use of or interest in real or personal property, also from interest, 
rent, dividends, securities, or the transaction of any lawful business 
carried on for gain or profit, or" (evidently in order to include by a 
drag-net clause any money that might have escaped even the sweeping 
words just quoted) "gains or profits and income derived from any 
source whatever. * * * " The commissions in controversy appear 
to us to be embraced by this widely inclusive language. No doubt they 
were earned by work done and money spent in the earlier years ; the 
agent's work was complete when he obtained the application and the 
society issued the policy ; his right to commissions on future renewals 
came then into being, and he himself was required to do no more. He 
had earned his pay, and had received a part of it ; to the rest, he then 
acquired a right, such as it* was, but no determination could then be 
made how much the rest would be, and in no event could he receive 
it except in annual instalments. Although the right had value, it lack- 
ed an essential element ; no renewal premium might ever be paid, and 
in that event he would receive nothing more ; or renewals might be 
paid only in part, and then he would be entitled to commission on that 
part only. The insured might die before a given renewal fell due, or 
he might allow his policy to lapse, and in either event the right of the 
agent to future commissions perished. The right, therefore, was con- 
tingent ; his contracts so provided, for they declared that commission 
should accrue only as premiums should be paid in cash, and certainly 
until such payment should be made he had no collectible claim against 
the society. He had a property right that had value, but contained 
also an element of risk, and unless he turned it into money it remained 
contingent. The act taxes money, or its equivalent, or its representa- 
tive, and a contingent right such as this is not *4ncome" in the sense 
used by the act. The question has been decided against the plaintiff in 
the Second Circuit. Edwards v. Keith (D. C.) 224 Fed. 585, affirmed 
231 Fed. 110, 145 C. C. A. 298, L. R. A. 1918A, 498, certiorari re- 
fused 243 U. S. 638, 37 Sup. Ct. 402, 61 L. Ed. 942. In Lynch v. 
Hornby, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. Ed. 1149, decided June 3, 
1918, it is said "that Congress was at liberty * * * to tax as in- 
come, without apportionment, everything that became income, in the 
ordinary sense of the word, after the adoption of the amendment," etc. 
And see Hays v. Gauley, etc., Co., 247 U. S. 189, 38 Sup. Ct. 470, 62 h. 
Ed. 1061, decided May 20, 1918. 

[2] The other questions need only a few further words. That the 
act, although passed in October, 1913, could tax the plaintiff's income 
from March 1st of that year is settled. Brushaber v. Railroad Co., 240 
U. S. 1, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. 
A. 1917D, 414. And, if we assume that he has a claim — equitable at 
least — ^to be credited for business expenses incurred while he was earn- 
ing the right to commissions, we can only say that nothing in this 
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record enables us to ascertain the proper amount. His equitable claim 
to some deduction may be a ground for action by Congress, but it can- 
not be a complete bar to the government's claim for a tax that other- 
wise appears to be due. 

[3] The tax for 1913 was not assessed until May, 1915; but this 
was in time under paragraph E, if the plaintiff's return was "false." 
On this point we think the government's position is .sound. "False'* 
evidently does not mean "fraudulent," for it is used in opposition to 
that word ; and we think it means not true, or incorrect, as was held 
by the Circuit Courts of Appeals in the First and the Eighth Circuits in 
considering the act of 1909. Eliot Nat. Bank v. Gill, 218 Fed. 600, 134 
C. C. A. 358; Nat. Bank of Com. v. Allen, 223 Fed. 472, 139 C. C. 
A. 20. 

In each case the judgment is affirmed. 



SYMONS, Caty RecoTder, et al. v. TJNITED STATES ex rel. MASTERS. 

(Giicuit Court of Appeals, Ninth Circiiit Jtine 10, 1918.) 

No. 3137. 

1. Municipal Cobpobations ^=s>79 — Actions Aoainst—Enfoboekent or 

Judgment. 

Under L. O. L. § 361, which prescribes the method by which judgments 
against municipal corporattona must be enforced, the right of a judgment 
creditor of a dty to pursue such method cannot be affected by- anything 
in tfie city's charter. . 

2. Mandamus ^=3109 — Against Officebs of Municipal Cqbpobation— Is- 

suance OF Wabbants. 

Under a statute requiring the proper offieers of a dty to issue warrants 
in payment of judgments recovered against the city on presentation of* 
the record of the judgment and its satisfaction, it is no defense to an ac- 
tion in mandamus to compel the issuance of such warrants that the city 
is without funds to pay them. 

In Error to the District Court of the United States for the District 
of Oregon. 

Action by the United States, on relation of Charles Masters, against 
William Symons, as Recorder and Clerk, and William Reid, as Mayor, 
of the City of Rainier. From an order granting a peremptory writ of 
mandamus, defendants bring error. Affirmed. 

See, also, 238 Fed. 827. 

The relator recovered in the court below a judgment against the dty of 
Rainier, Or., for $9,295.40, with interest and costs. Section 861 of Lord's Ore- 
gon Laws provides that, if judgment be given for the recovery of money or 
damages against a county or other municipal corporation "mentioned or de- 
scribed in section 357" of said laws, no execution shall issue thereon for the 
collection of such money or damages, but the judgment shall be satisfied by 
having the judgment creditor present a certified transcript of the docket 
thereof to the municipal officer charged with the drawing of orders or war- 
rants, after first having satisfied the judgment in full and including in the 
transcript a memorandum of such acknowledgment or satisfaction and the 
entry thereof, whereupon such ofiicer shall draw an order on the treasurer for 
the amount of such judgment and such order or warrant shall then be pre- 

^ssFor other cases see same topic A KBY-NUMBER In all Key-Numbered Digests 6 Indexes 
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sented for payment and paid, with like effect and in like manner as other or- 
ders or warrants upon the treasurer^ The relator pursued the method prescrib- 
ed in the statute, caused his judgment to be satisfied, and presented tlie requi- 
site transcript of the judgment and the docket and the acknowledgment of 
satisfaction to the plaintiff in error Symons, who was the city recorder of the 
city of Rainier, and charged with the duty of issuing warrants, and demanded 
the issuance of an order upon the city treasurer of said dty for the amount 
of said judgment The recorder, in accordance with instructions received 
from the council 6t the city, refused to issue the order or warrant. There- 
upon the relator applied to the court below for mandamus, and an alterna- 
tive writ was issued, compelling said recorder to issue said order and war- 
rant upon the treasurer of said city, and compelling the mayor of said city 
to countersign the same, or to show cause why they had not done so. On 
the return day the plaintiffs in error demurred to the 'writ for want of facts 
suiflcient to constitute a cause of action. The demurrer was overruled, and 
thereupon the plaintiffs in error answered, setting up certain defenses, and 
thereafter, on the motion of the relator for judgment on the pleadings, it 
was ordered that a peremptory writ issue, directed to the plaintiffs in err<»' 
and requiring them to execute and deliver to the relator a warrant upon the 
treasurer of the city of Rainier, for the amount of the judgment, interest, and 
costs. From that order the appeal is taken. 

Fred W. Herman, City Atty., of Rainier, Or., and Norblad & Hesse, 
of Astoria, Or., for plaintiffs in error. 

Roscoe C. Nelson and R. C. Wright, both of Portland, Or., for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the demurrer should have been sustained for want of 
an allegation in the petition or in the alternative writ that the cause of 
action on which the relator obtained his judgment was one of those 
"which are enumerated in section 357, Lord's Oregon Laws. It is true 
that section 361, under which this proceeding was had, refers to sec- 
tion 357, but does so only for the purpose of defining the term "public 
corporation" as used in section 361. Section 357 defines the causes 
of action which may be brought by public corporations, but it pre- 
scribes no limitation upon the causes of action which may be prosecut- 
ed against such corporations, and section 361 requires only that the 
judgment shall be for the recovery of money or damages against one 
of the classes of public corporations mentioned in section 357. Again, 
it is said that the alternative writ is defective for its failure to show 
whether the relator's judgment was payable out of a special or a gen- 
eral fund.. We do not see how the want of such an allegation is 
material, but, iiE the alternative writ is defective in that respect, the 
defect is cured by the answer to that writ, which says that the judg- 
ment is payable out of the general fund of the city. There was no 
error, therefore, in overruling the demurrer. 

[1] One of the defenses pleaded in the answer, and now relied 
upon, is that the municipal charter of Rainier prohibits the expenditure 
of money by the city, otherwise than from special assessments or funds, 
unless in pursuance of a special appropriation made for that purpose 
by ordinance, and that neither of the plaintiffs in error in their official 
capacity has been instructed by resolution or ordinance to countersign 
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a warrant for the relator, or to issue municipal warrants to him, and 
that dierefore the plaintiffs in error are powerless to act in the prem- 
ises. The plain answer to this is the language of section 361. No pre- 
vision of the charter of a local municipality can avail to abridge or 
limit the provisions of that section, for it is a general law of the 
state and is paramount Straw v. Harris, 54 Or. 424, 103 Pac. Ill \ 
West Linn v. Tufts, 75 Or. 304, 146 Pac. 986. 

[2] It is alleged as a further defense that there are no present 
funds for the payment of the relator's judgment, that the taxing power 
of the city is limited, that the total maximum of taxes which can be 
lawfully levied will be required for the payment of the current ex- 
penses of the city, and that no money realized from taxes during the 
year 1918 can be devoted to the payment of the relator's judgment 
without seriously impairing the efficiency of the municipal government 
of -said city ; and it is contended that a writ of mandamus will not issue 
against city officials to require the issuance of warrants, where the city 
has no fimds with which to pay the same, and that, even if the relator 
has the technical right to the issuance of warrants, the issuance thereof 
will place him in no better position than that in which he" now is, and 
the rule is invoked that mandamus will not issue in ^ case where it 
will be ineffectual. All this is aside from the question which the rec- 
ord presents. The question here is not whether the city has money 
with which to pay the relator's warrants when issued, or whether the 
relator has the power to compel the payment thereof. The sole ques- 
tion is whether or not these plaintiffs in error shall be required to do 
in their official capacity that which the law plainly commands them to 
do, and to take the step which is made by statute a necessary step to 
the realization of the relator's demand. He, upon his part, has com- 
plied with the statute. After obtaining his judgment he satisfied the 
same, and he presented to the plaintiffs in error the necessary record 
of judgment and satisfaction. He is clearly entitled to receive the 
warrants of the city for the amount due him. What he shall do with 
the warrants hereafter is, in this proceeding, no concern of the plain- 
tiffs in error or of the court. 

The plaintiffs in error cite cases which hold that mandamus will not 
issue to compel a city treasurer to pay money when there is no money 
in the treasury. Such cases are not in point, for here it is not the 
purpose of the petition or of the writ to compel the payment of money. 
The purpose is to compel the performance of an act which is plainly 
required by statute, and the terms of the statute are controlling. Even 
if there were no such statute, the weight of authority is that the want 
of funds is no defense to a writ of mandamus to compel the issuance 
of warrants for debts that are due. Shattuck v. Kincaid, 31 Or. 379, 
49 Pac. 758; State v. Irwin, 74 Wash. 589, 134 Pac. 484, 135 Pac. 
472; State v. Hoffman, 35 Ohio St. 435; State ex rel. Jacobs v. 
Herdman, 28 Del. (5 Boyce) 555, 95 Atl. 549; People v- Secretary of 
State, 58 IH. 90. 

The order for the peremptory writ is affirmied. 
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In re CRAMER & ROGERS GROCERY CO. G. H. HAMMOND CO. v. 
DANENHOWER. SWIFT & 00. v. SAME. 

(Circuit Court of Appeals, Third CIrculL July 12, 1918.) 

Nos. 2357. 2358. 

Bankbuptct €=:»166(5) — Pbefebences — Knowledge of Cbeditoe. 

Receipt by an agent of paym^it of the claims of two creditors of bank- 
rupt, a grocery company, then actually Insolvent, after notification by 
its attorney that it was in difficulties and that a statement to him by its 
president was probably untrue, and on the express condition that he 
surrender the statement, held sufficient to sustain a verdict finding the 
payments preferential. 

In Error to the District Court of the United States for the District of 
New Jersey; J. Warren Davis, Judge. 

Actions at law by John C. Danenhower, trustee in bankruptcy of 
the Cramer & Rogers Grocery Company, against the G. H. Hammond 
Company and against Swift & Co. Judgment^ for plaintiff, and de- 
fendants bring error. Affirmed. 

Walter H. Bacon, of Bridgeton, N. J., for plaintiffs in error, 
Wilson & Carr and Walter R. Carroll, all of Camden, N. J., for 
defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In these two actions the trustee 
sued to recover preferential payments. They were tried together, and 
in each the important question was, and still is, whether the evidence 
was sufficient to go to the jury. The disputed payments were made 
to J. H. Loomis, the agent and credit man of each defendant, and 
the precise question, now and at the trial, is whether the trustee had 
satisfactorily proved that when Loomis received the money he had 
reasonable cause to believe that the payment was intended to prefer. 
On this point the record contains sufficient evidence of the following 
facts : 

The petition in bankruptcy was filed August 21, 1914, and the pay- 
ments were made on August 5 — ^the Grocery Company being then in- 
solvent — one payment of nearly $1,200 to the Hammond Company 
and. one of about $2,700 to Swift & Co. If on August 5 Loomis had 
reasonable cause to believe that the bankrupt was insolvent, every 
other element of a preference is present. This is not the usual situa- 
tion, where an account has been long overdue and a creditor's fears 
and suspicions have gradually become acute. On the contrary, the es- 
sential knowledge that Loomis had, and by which he is to be judged, 
came to him during two days, August 4 and 5, and in the nature of 
things it would be more impressive because it was tmexpected. He 
knew that the Grocery Company was the owner of 12 stores in 
New Jersey, and was apparently doing a prosperous business of several 
thousand dollars a week. For some months, at least, his principals had 
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been dealing with the company on the basis of weekly credit, and 
their bills had been satisfactorily met. The record does not show the 
items of charge and credit during the period of mutual dealings, but 
it does show 3iat the oldest item of charge on the Hammond account 
was July 17, and on the Swift account July 14. How much was over- 
due on each account does not appear, but in any event the amounts 
overdue on August 4 were not of long standing, and there is nothing to 
suggest that either defendant felt any anxiety about payment. More- 
over, since July 21 Loomis had in his possession a financial statement 
made by the bankrupt's president, which showed the company to be 
solvent by a margin of more than $50,000. Naturally he felt no un- 
easiness, and it does not appear that he had even a suspicion that 
the accounts might be in danger. But on August 4 he received a visit 
at his office in Philadelphia from an attorney who had close relations 
with the management of the company, and was told that the company's 
real condition was such that it could not go on unless its creditors would 
agree to .some arrangement — ^the reason being that ready money was 
imperative and could not be had either from the stockholders or from 
any other source. The defendants' claims were among the largest, 
and the attorney asked to have them put into his hands; his object be- 
ing to get control over the situation that was likely to develop. At 
this unexpected turn of events Loomis produced the statement of 
July 21, and made it plain to his informant that if the statement was 
untrue the president might have to face a criminal prosecution. The 
attorney examined the statement and expressed doubt of its accuracy. 
Thereupon the claims were put into his hands for immediate collec- 
tion, and he topk them back to New Jersey, where he laid the matter at 
once before his office associate, who was also the company's attorney 
and secretary, and by one or both of them the subject was brought to the 
president's attention. The next day, August 5, the president himself 
and the two attorneys withdrew from the banks in which the company 
kept its deposits enough money to pay the two claims and brought 
the cash to Philadelphia. The reason for taking this unusual step, 
instead of sending a check to Loomis, or making payment to the 
attorney in New Jersey, sufficiently appears ; they intended to offer the 
money to Loomis, and they did offer it, on the express condition that 
the statement should be surrendered, and the payment was not made 
until the condition was agreed to. Soon afterward the statement was 
destroyed. 

Now, it is fair to say that all this was unusual, and could not be 
disregarded, as if it were a matter in ordinary course. Clearly it 
gave Loomis notice that the statement on which he was relying was 
probably untrue; for, if true, the company could easily pay its debts 
in the customary way, and the existence of the statement would be of 
no importance. To demand its surrender as the condition of payment 
looked much like an admission of its falsity, and of fear that it might 
be used to support a criminal prosecution. . Still further, and of much 
significance, it was also proved that, while the discussion was proceed- 
ing on August 5, the attention of Loomis was expressly called to the 
252 F.— 8 
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fact that his principals might have to pay the money back, and this 
could only mean that bankruptcy was so threatening that the pay- 
ments might turn out to be preferential. These inferences were ob- 
vious, and the jury were at liberty to find that a prudent business man 
should have drawn them, and should have made a further effort 
to discover the truth. But Loomis made no inquiry, although the three 
men in his office could have told him exactly what the situation was. 
They knew that the bankrupt was practically at the end of its re- 
sources; that on the very next day the secretary was to meet some 
of the creditors to discuss a plan for liquidation; and that a bill in 
equity was either already prepared, or at all events was seriously con- 
templated, for the appointment by the New Jersey chancpry of a re- 
ceiver on the ground of insolvency, and that in this bill the president 
and the treasurer were to be parties plaintiff. The bill had been decided 
upon unless the company should obtain immediate help, and this was 
known to be out of the question, for the stockholders had refused to 
furnish more capital, and a purchaser of the business was. nowhere 
in sight. (The bill was filed August 18.) And if he had asked for con- 
firmatory details about the assets listed in the statement, he might have 
learned the facts that the $10,000 item of accounts receivable com- 
prised many accounts of long standing, such as no business man of 
experience would accept as worth more than a small fraction of their 
face value, and that the item of fixtures and equipment valued them at 
cost, without charging anything off for depreciation, although no such 
valuation could possibly be correct. 

But, even without inquiry of this sort, the circumstances were such 
as to point to only one conclusion, namely, that the company's situation 
was desperate, that in all probability insolvency already existed, and 
that, while he might be able to force an immediate settlement by the 
scarcely veiled threat of a criminal prosecution, he would force it at 
the risk of having the payment set aside as preferential. These in- 
ferences were plainly suggested by the facts he knew, and, if he did 
not actually draw them, the jury had a right to say that a reasonable 
business, man should have drawn them, or must take the consequence 
of failing so to do. The trial judge was right in submitting this ques- 
tion to the jury, and as the charge was clear and adequate the verdict 
is conclusive. 

The other questions raised by the assignments of error are of minor 
importance, and the rulings complained of do not furnish sufficient 
ground for reversal. 

In each case the judgment is affirmed. 
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KELLY V. BUNOR (two cases). 
In re KELLY. 
(Circuit Court of Appeals, Fourth Circuit April 2, 1918.) 
Nob. 1579, 1580. 

1. DOWRR ^==>38 — POWBB OF HUSBAND. 

Wife's interest in husband's land situated in Virginia is a valuable 
property right, which belongs to wife exclusively, and of which she can- 
not be deprived by any act of her husband. 

2. Bankbuptoy ®=9202(1) — Wifei's Dowi:b — REXiNQUtsHiCBNT Without 

WiVB's Consent. 

In view of Bankruptcy Act, g 47, as amended in 1910 (Comp. St. 1916^ | 
9031), defining trustee's rigbts, remedies, and powers as to property in 
the custody of, and also property not in custody of, bankruptcy court, 
trustee cannot require relinquishment of wife's dower in the real estate 
of the bankrupt husband. 

3. DoWEB ^s»29— Natubb ov. 

Dower, though called an incumbrance, cannot be otherwise than a con- 
tingent estate or interest, being contingent in that it may be extinguished 
bry wife's death before husband, and in that its amount is uncertain and 
variable, depending on value of property at husband's deaths 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Dower.] 

4. Judgment (S=s>752 — ^Lien — Ohange in Value ov Pbopebty. 

A judgmeiit lien is for a definite amount, and is not dependent upon any 
contingency, or aif ected by changes in the value of the property to which 
It attaches. 

5. Mobtgages ^s»145 — Mobtgagb Lien — Change in Value of MoBix}AGEi> 

rsOPEBTT. 

A mortgage lien is for a definite amount, not dependent upon any con- 
tingency or affected by changes In value of the mortgaged property. 
Q. Bankbufix^t ^=»2o8 — ^Pbopebty Subject to Tbansfeb — Mobtgaged Pbop- 

lEBTT. 

Bankrupt's property subject to mortgage lien may be sold by trustee, 
especially if debt be payable; the mortgagee having no right or claim, 
exc^t to get the money which is due him. 

7. Bankbuptct ^^258 — ^Pbopebty Subject to Tbansfeb — ^Judqment Lien. 

Bankrupt's property, incumb^:^ by Judgment lien, may be sold by 
trustee; the judgment creditor having no right or claim, except to get 
the money due him. 

8. Bankbuptot ^=>440 — Appeal— Obdbb of Sale of Husband's ' Real Es- 

tate Fbee of Doweb — Supebintendence and Revision. 

Appeal cannot be taken from order of sale of bankrupt's iteal estate 
freed and discharged of wife's right of dower ; such order being review- 
able only by petition to superintend and nevise. 

Petition to Superintend and Revise in Matter of Law Proceedings 
of, and Appeal from, the District Court of the United States for the 
Eastern District of Virginiar, at Richmond, in Bankruptcy; Edmund 
WaddiU, Jr., Judge. 

In the matter of the bankruptcy of Phil G. Kelly. Petition to super- 
intend and revise, and appeal from an order, by Willamena A. Kelly. 
Appeal dismissed, and order reversed. 

^s»For Ov.er cases see same topic ft KBT-NUMBER In all Key-Numbered Digests A Indexes 
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James W. Gordon, of Richmond, Va. (Smith & Gordon, of Rich- 
mond, Va., on the brief), for petitioner and appellant. 
A. B. Dickinson, of Richmond, Va., for respondent and appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and McDOW- 
ELL, District Judge. 

KNAPP, Circuit Judge. The court below, against the protest of 
the bankrupt's wife, made an order for the sale of his real estate freed 
and discharged of her inchoate right of dower, with a provision in 
substance that she should be paid from the proceeds such compensa- 
tion as the court might thereafter determine to be just. By petition to 
superintend and revise, and also by appeal, she asserts the invalidity 
of the order. 

[1,2] The real estate in question is situated in Virginia, and the 
courts of that state appear to hold that the interest of a wife in the 
lands of her husband is in the nature of a lien or inciunbrance. Stray- 
er V. Lang, 86 Va. 557, 10 S. E. 574; Ficklin v. Rixey, 89 Va. 832, 17 
S. E. 325, 37 Am. St. Rep. 89L That interest, however, is a valuable 
property right, which belongs to the wife exclusively, and of which she 
cannot be deprived by any act of her husband. 2 Minor's Inst. (4th 
Ed.) 182; Lewis v. Apperson, 103 Va. 624, 49 S. E. 978, 68 L. R. A. 
867, 106 Am. St. Rep. 903. In the latter case it was said that nothing 
short of the statutory requirements for that- purpose will deprive a 
widow of her right of dower in the lands of her husband of which he 
was seized and possessed during coverture. And in Clinchlfield Coal 
Co. V. Sutherland, 114 Va. 20, 75 S. E. 765, where the wife refused to 
join in a conveyance which the husband had made, it was held in effect, 
as we read the case, that a judgment creditor of the wife could not 
maintain a suit in equity to compel a sale of her inchoate right of 
dower for the satisfaction of his debt. This would seem virtually de- 
cisive of the case in hand, since the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 557) provides, in section 47, as amended m 1910 (Act 
June 25, 1910, c. 412, § 8, 36 Stat. 840 [Comp. St. 1916, § 9631]), that 
**the rights, remedies and powers" of a trustee shall be, as to property 
in the custody of the bankruptcy court, those *'of a creditor holding a 
lien by legal or equitable proceedings," and, as to property not in cus- 
tody, those "of a judgment creditor holding an execution duly returned 
unsatisfied." If, then, a judgment creditor of the wife cannot force a 
sale of her dower right, it must be held that the trustee in bankruptcy 
of her husband cannot require its relinquishment. 

[3-7] It is contended for the trustee that the order under review 
does not involve the sale of any property belonging to the wife, but 
only the sale of the bankrupt's property freed from the lien of her in- 
choate dower. The argument is not convincing. The essential nature 
of dower is not changed by calling it an incumbrance, for the reason 
that it cannot be otherwise than a contingent estate or interest in the 
lands of the husband. An ordinary lien, such as a judgment, mortgage, 
or deed of trust, is for a definite amount, not dependent upon any 
contingency, and not affected by changes in the value of the property 
to which it attaches. Consequently the real estate of a bankrupt sub- 
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ject to such a lien may properly be sold free and clear, especially if the 
debt be payable, since the holder of the lien has no right or claim, ex- 
cept to get the money which is due him. But the lien of inchoate 
dower is of an altogether different character. It is not only contin- 
gent, in that it may be extinguished by the death of the wife before 
her husband, but its amount is uncertain and variable, if she survives, 
because it depends, not on the value of the property when the husband 
becomes bankrupt, but on its value at the time of his death. This 
being so, we are of opinion that the instant case is not taken out of 
the general rule by the circumstance that the Virginia courts have for 
certain purposes defined dower as a lien or incumbrance, rather than 
a contingent estate, for its intrinsic nature must be the same there as 
elsewhere. And the general rule undoubtedly is that a bankrupt's real 
estate cannot be sold freed and discharged from the inchoate dowef of 
his wife without her consent. In re McKenzie, 142 Fed. 383, 73 C. 
C. A. 483; Thomas v. Woods, 173 Fed. 585, 97 C. C. A. 535, 26 L. R. 
A. (N. S.) 1180, 19 Ann. Cas. 1080; Porter v. Lazear, 109 U. S. 84, 3 
Sup. Ct. 58, 27 L. Ed. 865. In the last-named case the Supreme Court 
said: 

"But, under the provisions of the Bankruptcy Act, all that passes to the 
assignee by the assignment in bankruptcy, or that can be sold by direction 
of the court, Is property or rights of the bankrupt, or property conveyed by 
the bjanknipt in fraud of creditors." 

As we see it, the order in question directs the sale of property be- 
longing to the wife, against her protest, and for a price which she is 
unwilling to accept; and this in our judgment is without warrant of 
law. 

[8] We are of opinion, without discussing the point, that the order 
is reviewable only by petition to superintend and revise, and upon that 
petition it must be reversed. The appeal was improperly taken, and 
will be dismissed. 

Reversed. 
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VATER FRONT CONTRACTING & LIGHTERAGE CO. et al. v. GOODWIN- 
GALJLAGHER SAND & GRAVEL CO. 

(Circuit Court of Appeals^ Second Circuit. May 1, 1918.) 

No. 260. 

1. Salvage ^=»37 — Recovebt— Amount. 

Where a tug In charge of four scows broke down, and had to abandon 
them at a point where they were in grave danger from tide and reefs, 
the several scows must be treated in the same condition, and a salvor, 
which rescued them all, is entitled to the same award for each scow; 
it being wholly speculatiTe whether the first scow was in greater danger 
from the reefs than others. 

2. Salvage ^=s>26 — Elements op Compensation. 

In a suit fjff salvage services, where it appeared the salving vessel 
was by a coiM of competent jurisdiction held responsible for injuries 
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• 

to another vessel during the salvage operations, that finding is conclu- 
sive, and the award in favor of the salvor cannot be increased by the 
amount allowed against it. 

3. Salvage ^=^24 — ^Awards— Amount. 

In ascertaining the nature of salvage services, the difficulty and the 
risk of injurii^ some other craft should be considered; the problem be- 
ing, not to award ao little as to discourage salvage, or so much as to 
encourage unnecessary and exaggerated service. 

4. Salvage ^=s>51 — ^A ward— Effect. 

The trial court, in making an award for salvage services, has much 
the duty of a jury, and the amount fixed by it will not be disturbed, if 
within those limits which define the maximum and minimum wliich rea- 
sonably should be awarded. - 
6. Salvage «9b»34 — ^Awabd— Amount. 

Where a tug broke down and was foroed to abandon four scows, worth, 
about $1G,050, and they were in danger from tides and reefs, a salvor, 
'which rescued the scows and brought them to a safe anchorage, held en- 
titled to $600, though the services did not involve any danger and took 
but little time. 

Appeal from the District Court of the United States for the Eastern. 
District of New York. 

Libel by the Water Front Contracting & Lighterage Company and 
others against Scows Nos. 92, 102, 118, and 138, and their tackle, claim- 
ed by the Goodwin-Gallagher Sand & Gravel Company. From an 
award, Hbelants appeal, on account of its insufficiency. Reversed,, with 
directions. 

Appeal from the decree of the District Court filed July 7, 1916^ 
awarding to libelants $190 as compensation for salvage services. The 
sole ground of appeal is the inadequacy of the award. 

• Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellants. 

Foley & Martin, of New York City (George V. A. McCloskey, of 
New York City, and William J. Martin, of Chicago, 111., of counsel), 
for appellee. 

Before HOUGH, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

MAYER, District Judge. On September 25, 1914, at about 11:30 
at night, the tide strong flood and a heavy wind from the west, the 
steam tug Olympia, belonging to claimant, was bound up through Hell 
Gate. At the entrance to the Gate, between Mill Rock and Hallett's 
Point, the Olympiads machinery broke down, and she was therefore 
forced to abandon four sand scows which she had in tow, thus leav- 
ing them adrift to go up in the flood tide through the Gate. These 
scows were worth about $16,500. Libelants' steam lighter Sullivan 
went to the assistance of the scows and towed them into Potts Cove, 
the nearest and safest place, where she tied them up to a dock. When 
the Sullivan was turning this rather heavy tow around and stemming 
the tide, the flood tide swung the rear scow against the side of the 
scow William Turner, which was moored at the diiK^k, causing dam- 
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age for which libelants have been held responsible in the sum of $400. 

[1] The service rendered by the Sullivan occupied about one-half 
hour, close to midnight, when there was danger of going aground, and 
when the salved scows were drifting up through the Gate, with the 
danger of striking on the Scaley Rocks, and, in suth event, if not sunk, 
then at best fetching up on Casino Beach. For this service the court 
awarded $100 for the first scow and $30 each for the other three scows, 
making a total of $190. 

The theory upon which there was a differentiation between the 
amount allowed for the first scow and the remaining three was th^t 
the first scow would bear the blow if the four went on the rocks. 
Which scow would have suffered the most severe injury is necessarily 
a matter of speculation, and we are unable to find any tesis other than 
to consider the constituent items of the salved property — ^i. e., four 
scows — as similarly situated. 

[2] The service did not involve any danger and took very little time ; 
but it was prompt and effective, and averted the probability either of 
total loss or substantial injury. In performing the salvage service, the 
salvors injured the William Turner, as noted supra, and it has been 
held that such injury was negligently inflicted. This finding by a court 
of competent jurisdiction cannot now be questioned, and hence The 
Ashbourne (D. C.) 99 Fed. Ill, is inapplicable, and the award in favor 
of the William Turner should not be added to the award for salvage. 

[3, 4] But in ascertaining the nature of the salvage service it is fair 
to consider the difficulty of safely landing the tow and the risk run of 
injuring some other craft, for such risk is an element of hazard quite 
the same in principle as the risk of injury to the salving boat itself. 
The circumstances constituting the "main ingredients*' in determining 
the amount for salvage are too well known to need repetition. The 
Blackwall, 10 Wall. (77 U. S.) 1, 19 L. Ed. 870. The problem usually 
IS not to award so little as to discourage salvage aid, nor so much as 
to encourage unnecessary or exaggerated service; and, as the trial 
court, in respect of the quantum has much the duty of a jury, the 
amount fixed by it will not be disturbed, if within those limits which 
define the maximum and minimum which reasonably should be awarded. 

[5] In the case at bar, however, we think that the award was wholly 
inadequate. The case is quite like Stebbins v. Five Mud Scows (D. C.) 
50 Fed. 227, except that the danger was greater and the hour later. 
Taking into consideration the value of the salved property and the na- 
ture of the service, we are of opinion that libelant was entitled to three 
times (in round numbers) the amount decreed below, and therefore 
that the award should be $600. 

The decree is accordingly reversed as indicated, with costs of the 
appeal. 
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FORD MOTOR CO. v. CASEY et al. 

(Circuit Court of Appeals; Eighth Circuit July 22, 1918.) 

No. 5044. 

1. Neiolioencb ^=»44 — Construction of PASsxaEWAT to Building— Top of 

DooB to Entrance. 

Construction of passageway into automobile assembling building, so 
that door into passageway was higher than door into Interior of build- 
ing, does not constitute negligence, where building itself was properly 
constructed for purpose intended. 

2. Negligence <8=»66(2) — Drives of liUifBEs Wagon— Use of Passageway- 

Contributory Neoligencel 

Driver of lumber wagon, who was injured while driving on top of 
load through passageway into building, because top of door into pas- 
sageway was higher than top of door from passageway Into building, 
where he had several days before driven through same entrance, and 
knew manner of its construction, and where second door was 15 feet 
from first, and building was a daylight building, was guilty of contribu- 
tory negligence. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by George Casey against the Ford Motor Company and an- 
other. Judgment for plaintiflf, and defendant named brings error. 
Reversed, and new trial granted. 

William F. Gurley and E. G. McGilton, both of Omaha, Neb. (Mc- 
Gilton, Gaines & Smith, David A. Fitch, and L. B. Robertson, all of 
Omaha, Neb., on the brief), for plaintiff in error. 

W. C. Fraser, of Om.aha, Neb. (George A. Keyser, R. T. Coffey, and 
Crofoot, Scott & Fraser, all of Omaha, Neb., on the brief), for de- 
fendants in error. 

Before HOOK and GARLAND, Circuit Judges, and AMIDON, 
District Judge. 

GARLAND, Circuit Judge. This is an action brought by George 
Casey, as plaintiff, against the Ford Motor Company and C. N. Deitz 
Lumber Company as defendants, to recover damages for personal in- 
juries received by him through the alleged negligence of Ford Motor 
Company. The Lumber Company was the employer of Casey, within 
the tenns of the Nebraska Workmen's Compensation Law (Laws 1913, 
c. 198), and it only seeks in this action to reimburse itself for moneys 
paid to the plaintiff under that law. The action, then, is really between 
the plaintiff and the Ford Motor Company, hereafter called defendant. 
The plaintiff assigns as error the refusal of the court to direct a verdict 
in its behalf. The trial court did take from the jury, whether rightly 
or wrongly cannot now be considered, all grounds of negligence ex- 
cepting one. This ground was stated in the complaint as follows : 

"That the Ford Motor Company, defendant herein, shortly before July 26,. 
1916, had constructed a large building for carrying on its business at Six- 
teenth and Cuming streets, Oniaha, Neb.; that said building was so con- 
structed that the entrance to same for the purpose of delivering lumber, such 
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tis that delivered by the plaintiff herein, was on the west side of said build- 
ing tlirongh a door large enough to drive through with a team and wagon; 
that said building was so constructed that a party driving therein, before 
reaching the interior of said building proper, was obliged to drive through 
an entrance or passageway slightly wider than the space required for the 
passage of a team and wagon, and about 10 feet in length ; that at the end 
of said passageway, before entering into the building proper, there was lo- 
cated a door which was slightly wider than the room necessary for the pas- 
sage of a team and wagon ; that the doorway at the entrance of said build- 
ing was 8 feet 11 inches high, and the doorway at the entrance from said 
passageway into the building proper was 8 feet 5% inches in height, • • • 
and said Ford Motor Ck>mpany negligently and carelessly constructed said 
passageway and the door leading into the main part of said building in an 
unsafe and dangerous manner, for the purpose of driving into and through 
said passageway and door with loads of lumber similar to the one driven 
by the plaintiff herein." 

The trial court, after stating to the jury that this claim of the plain- 
tiff was the one claim on which he was entitled to go to the jury, fur- 
ther said to them : 

*"rhe only claim he has got against the Ford Motor Ck)mpany is in the 
charge that the entrance was defective. And in the evidence it appears that 
his claim is that it was built in such a way that, when approaching it with 
a load, he could not see either, ihe clalmei^ the second door beyond the first; 
or the fact that the second door on beyond the first, further into the build- 
ing, was six Inches lower than the one in the outer wall of the building. * Now 
that is his claim." 

The jury returned a verdict in favor of the plaintiff. 

[1, 2] The evidence shows that Casey had driven into the building 
through the entrance ccmiplained of several days before his injury with 
a load of lumber and found no difficulty in so doing. On the day in 
question he had a load of 2,500 feet of lumber piled upon a wagon and 
Casey himself sat upon the lumber. By ducking his head, he was en- 
abled to pass through the first entrance, but was injured in attempting 
to pass through the second door ; the top of the same being, according 
to the testimony, 5^^ inches lower than the first door. The proposition 
then is this : There being no evidence on the part of any one that the 
building was not properly constructed, taking into consideration the 
purposes for which it was erected, namely, for the assembling and re- 
pair of automobiles, is the fact that Casey was injured sufficient evi- 
dence of negligence or faulty construction to sustain the verdict of the 
jury? The defect in the construction of the building, when reduced 
to its last analysis, is that the top of the second door was Sy^ inches 
loWer than the top of the first door. The evidence shows that the floor 
between the first and second doors slightly inclined toward the second 
door, the distance between the two doors being 15 feet. Whether the 
discrepancy between the height of the two door openings was because 
of this incline does not appear, nor is it material. It was the duty of 
the Ford Motor Company, in constructing the building, to use ordinary 
care to see that the passageway which was intended for teams and 
wagons was reasonably saiFe for the purpose for which it was in- 
tended to be used. The law would not require the Ford Motor Com- 
pany, in the exercise of ordinary care, to provide an entrance through 
which all teams and wagons, however loaded, or however high, could 
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pass with safety. It would be impossible to do so in constructing a 
building for the purposes mentioned. Whether or not the Ford Motor 
Company exercised ordinary care in the construction of the passage- 
way cannot be left to depend upon the varying heights of different 
loads that may attempt to pass through the passageway. Casey passed- 
through safely with one load of lumber, and then, in attempting to pass 
through with a much higher and heavier load, with himself upon the 
load, was injured. How can any rule of law be laid down as defining 
the duty of the Ford Motor Company, if the heights of the loads pass- 
ing through the passageway in question are continually changing? If 
the company should find in the exercise of ordinary care that a certain 
door space was high enough to allow the passage of an ordinary load 
of lumber through the same, would the law also require them to pro- 
vide for a high load of lumber, and not only a high load of lumber, 
but a man sitting on the lumber? As has been said before, there is no 
evidence tending to show that the passageway was not constructed in 
accordance with the best knowledge obtainable. If we are to concede, 
however, that the fact of injury was evidence sufficient to take the case 
to the jury, we are further of the opinion that, laking into considera- 
tion Casey's knowledge of the constructi^ of the passageway, and the 
further fact that the building itself was what is known as a daylight 
building constructed of steel and glass, with metallic frames, and that 
there was a distance of IS feet between the first and second doors, 
that Casey was clearly guilty of contributory negligence in attempting 
to force his way through the second door. 

The judgment below should be reversed, and a new trial granted; 
and it is so ordered. 



UNITED STATES, for Use of SAMUEL HASTINGS CO., v. 
LOWRANCE et al. 

(Circuit Court of Appeals, Eighth Circuit. June 28, 19ia) 

No. 4924. 

1. United States «=>67(1) — Contracts— Bonds— Con steuotion. 

Act Aug. 13, 1894, as amended hy Act Feb. 24, 1905 (Comp. St. 1916, 
§ 6923), as to contractor's bonds to secure materialmen, and bonds given 
thereunder, must be liberally construed. 

2. United States «=>67(2) — Contracts— Bonds— Construction— "Matebial.*' 

Bond of contractor, constructing levee under contract with the United 
States, given under Act Aug. 13, 1894, as amended by Act Feb. 24, 1905 
(Comp. St. 1916, § 6923), securing payment for labor and material used 
in prosecution of the work, covered bill for feed furnished for mules 
used in hauling on and about the work, as "material" used in the work. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Material.] 

In Error to the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

Action by the United States of America, for the use of the Samuel 
Hastings Company, against W. T. Lowrance and others, composing 
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the firm of W. T. & E. M. Lowrance & Co., and others. To review 
a judgment (236 Fed. 1006) sustaining a demurrer to the complaint, 
plaintiff brings error. Reversed and remanded. 

C. L. Marsilliot, of Memphis, Tenn. (Walter C. Chandler, of Mem- 
phis, Tenn., on the brief), for plaintiff in error. 

Henry Craft, of Memphis, Tenn., for defendants in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is an action upon the bond of a con- 
tractor for prompt payment "to all persons supplying labor and ma- 
terials in the prosecution" of a public work. Act Aug. 13, 1894, 
c. 280, 28 Stat. 278, amended by Act Feb. 24, 1905, c. 778, 33 Sut. 811. 
The contract was for the construction of a levee along the Mississippi 
river in Eastern Arkansas. The complaint stated that a subcontractor 
for a part of the work necessarily used a large number of horses 
and mules in hauling and dumping earth for the embankment, and 
that the claimant's demand was for hay, grain, salt, and feed fur- 
nished for and consumed by the animals while so employed. The trial 
court held that the materials were not within the statutory bond and 
sustained a motion to dismiss. 236 Fed. 1006. 

[1] The act of Congress and the surety bonds given according to 
its provisions should be liberally, not narrowly, construed. The typi- 
cal lien laws of the states and the decisions of the courts upon them 
should for the most part be put aside. Generally they limit the labor 
to direct employment on the work and the materials to those which 
have become constituents of the completed structure. The language 
of the act of Congress, "labor and materials in the prosecution of 
the work," is of broader import and embraces much that is not di- 
rectly reflected or physically discernible in the resulting permanent 
structure. It is sometimes difficult to determine whether given labor 
or materials have relation to the object of the contract and the process 
of its accomplishment sufficiently intimate for protection. Cases vary 
so greatly that no definite rule of exclusion and inclusion can safely 
be stated. Much depends upon the character of the public work, 
the scope of the contract, and the cirtumstances of its performance. 
Sometimes the last of these factors is not given its due influence. 

The following have been held included : Trucking from a steamer 
landing on an island where the work was to be done to the particular 
locality of the work. American Surety Co. v. Lawrenceville Cement 
Co. (C. C.) 110 Fed. 717. Coal supplied to a contractor and used to 
operate hoisting and pumping engines employed in the performance of 
a contract for the construction of a dry dock. City, etc., Trust Co. 
v. United States, 147 Fed. 155, 77 C. C. A. 397. Drawings and pat- 
terns made for the contractor constructing a steam vessel for the Unit- 
ed States, from which to make molds and castings ; also towing in the 
delivery of materials, wharfage paid in connection with such delivery, 
and the local transfer or hauling of materials. Title Guaranty & 
Trust Co. V. Engine Works, 163 Fed. 168, 89 C. C. A. 618. The case 
last cited was affirmed by the Supreme Court. Title Guaranty & 
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Trust Co. V. Crane Co., 219 U. S. 24, 31 Sup. Ct. 140, 55 L. Ed. 72. 

Use of equipment in the erection of a naval training station. United . 

States V. Illinois Surety Co., 226 Fed. 653, 141 C. C. A. 409. In af- 
firming this case the Supreme Court said : 

"The specific objection made to the claim of the United States Equipment 
Company, for rental of cars, track, and equipment used at the Naval Train- 
ing Station and the expense of loading the plant and freight thereon to and 
from the station, is also unfounded. The Surety Company contends that this 
Is not supplying 'labor and materials.* The equipment was used in the prose- 
cution of the work. Material was thus supplied, although, a loan serving 
the purpose, no purchase of it was made. The expense of loading and freight 
were properly included with the fixed rental as recoverable under the bond.'' 

Labor in stripping a quarry 50 miles from a breakwater under con- 
tract, transportation of the rock, labor of carpenters and blacksmiths 
in repairing the cars used in the transportation and the tracks upon 
which the cars moved, also the wages of stablemen who fed and drove 
the horses which pulled the cars. United States Fidelity Co. v. Bart- 
lett, 231 U. S. 237, 34 Sup. Ct. 88, 58 L. Ed. 200; Id., 189 Fed. 339, 
111 C. C. A. 71, as explained in Brogan v. National Surety Co., 246 
U. S. 257, 38 Sup. Ct. 250, 62 L. Ed. 703. 

[2] In the case at bar the contractors undertook, not only to com- 
plete an embankment or levee according to specifications, but also 
to furnish the necessary "plant" to the satisfaction of a government 
official; and power was reserved to the latter to employ additional 
plant, if progress under the contract was not satisfactory. Although 
the complaint does not set forth the actual situation at the leVee, it 
may be reasonably inferred on a motion to dismiss that the plant ta 
be assembled for the work included teams as well as wagons, scrapers, 
axes, stump pullers, and the like. Teams brought together f.or such 
work are more naturally classified with implements than with woric- 
men, and feed for the teams so employed with fuel for power than 
with the board of men whom the circumstances, of employment leave 
free to exercise an independent choice. It is said that.it would have • 
been necessary to feed the teams, whether they were working or not. 
But that is not the test, as is shown by Brogan v. National Surety Co. 
In that case the location of the work made it necessary for the con- 
tractor to provide board and lodging for the men on the ground. He 
did so under an arrangement by which he was to deduct a stated 
amount monthly from their wages. Protection under the statutory 
bond was given one who furnished him with groceries and provisions. 
It was held that the supplies had a proximate relation to performance 
of the contract work. Though the circumstances of the case before 
us are not fully stated, we do not think it can be said from the face 
of the complaint that the furnishing of the feed for the teams was a 
casual transaction, but indirectly related to the performance of the 
levee contract. It is averred that the feed was "used and consumed 
* * * in the prosecution and execution of the earthwork." 

The judgment is reversed, and the cause is remanded for further 
proceedings in conformity with this opinion. 
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DEVOST V. TWIN STATE GAS & ELECTRIC CO. et aL 
CITY OF BERLIN v. DEVOST. 
: (Circuit Court of Appeals, First Circuit June 6, 19ia) 

I No& 1297, 1298. 

' Costs ^=»18 — Federal Ooubts — ^Lack of Jubisdiction. 

I Where plaintiff, in order to get jurisdiction In federal court against 

citizen of same state, impleaded latter after having brought action in, 
first instance against corporation of another state. Circuit Court of Ap- 
peals, in reversing judgment of District Court and dismissing action for 
lack of jurisdiction, may direct latter court to enter judgment, under Ju- 
dicial Code, S 37 (Comp. St 1916, § 1019), for costs of both courts against 
plaintiff. 

In Error to the District Court of the United States for the District 
of New Hampshire; fidgar Aldrich, Judge. 
On petition for limited rehearing. Petition denied. 
For former opinion, see 250 Fed. 349, C. C. A. . 

Before DODGE and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. By petition for a limited rehearing, 
Joseph O. A. Devost, plaintiff below, seeks to review the order of this 
court so far as it directs the District Court to enter judgment for costs 
of that court. 

Section 37 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1098 [Comp. St. 1916, § 1019]), by its express terms, is appli- 
cable equally to suits commenced in a District Court and to suits re- 
moved from a state court, and concludes, "and shall make such order 
as to costs as shall be just." 

In Mansfield, C. & L. M. Ry. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 
510, 28 L. Ed. 462, cited in our former opinion, it was said of Act 
March 3, 1875, c. 137, § 5, 18 Stat. 472, the basis of section 37 : 

*'Tiiese provisions were manifestly designed to avoid tbe application of the 
general rule, which. In cases where the suit failed for want of jurisdiction, 
denied the authority of the court to award Judgment against the losing party, 
even for costs. Mclver v. Wattles, 9 Wheat. 650 [6 L. Ed. 182] ; Mayor v. 
Cooper, 6 WaU. 247 [18 L. Ed. 851]." 

The requirement by section 29, Judicial Code (Comp. St. 1916, 
§ 1011), of a bond in removal cases *'for paying all costs that may be 
awarded by the said District Court if said District Court shall hold 
that such suit was wrongfully or improperly removed thereto," does 
not give, but assumes and recognizes, power in the District Court to 
award cgsts — a, power granted by section 37. We find in section 37 
no ground for the distinction which the petitioner makes between 
the power of the District Court to award costs in removed cases and 
the power to award costs in cases originally brought in the District 
Court. It may be said, however, that there are many cases in which 
the courts apparently have overlooked the purpose of Act March 3, 
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1875, c. 137, § 3, 18 Stats, 470, as above set forth, and even after the 
passage of that act have applied the fontier rule which Act March 3, 
1875, was designed to avoid. Citizens' Bank v. Cannon, 164 U. S. 319, 
17 Sup. Ct. 89, 41 L. Ed. 451, gives special emphasis to the rule of 
the earlier cases, but does not consider the question of the power of 
the District Court under Act March 3, 1875, and the decision was very 
carefully confined to the question whether, when a Circuit Court dis- 
misses a suit for want of jurisdiction, it can give a decree for costs, 
including a fee in the nature of a penalty. We are unable to regard 
that case as an authority which requires us to ignore the plain lan- 
guage of section 37. 

It is to be noted that provision is made for cases in which, when 
brought or removed, the lack of jurisdiction may not appear imme- 
diately, and that if it shall appear, *'at any time after such suit has 
been brought or removed thereto, that such stiit does not really and 
substantially involve a dispute or controversy properly within the 
jurisdiction of said" court, it may then ''dismiss the suit or remand it 
to the court from which it was removed, as justice may require, and 
shall make such order as to costs as shall be just." 

Phoenix-Buttes Gold Mining Co. v. Winstead (D. C.) 226 Fed. 863, 
was a suit brought in the District Court, and costs were allowed. 
That court observed concerning authorities cited : 

''While these cases represent Instances, of remand, the statute puts both 
classes In the same category, and under Its language the provision as to 
costs Is equally applicable to both." 

See, also, Robinson v. Anderson, 121 U. S. 522, 7 Sup. Ct. 1011, 30 
L. Ed. 1021. 

As originally brought in the District Cburt, the lack of jurisdiction 
in the present case did not appear, but first arose upon the plaintiff's 
joining an additional party and amending his declaration to make the 
action joint. 

While it cannot be said that the parties to the suit were collusively 
joined, it appeared by the record that parties to said suit were im- 
properly joined for the purpose of creating a case wherein a citizen 
of the same state as the plaintiff should be sued in the federal court 
in a joint controversy not properly within the jurisdiction of said 
court. 

In our former opinion cases are cited in which the Supreme Court 
and this court exercised the power to direct the District Court as to 
what order it should make concerning costs of that court. As the 
District Court, under section 37, has the same power in removed cases 
and in cases brought originally in that court, so this court has power 
to direct the District Court to give judgment for costs in cases er- 
roneously brought, as well as in cases erroneously removed. 

We think it just that the costs of both courts should be borne by 
the party who erroneously invoked the jurisdiction of the District 
Court (Houston v. Filer & S'towell Co., 105 Fed. 538, 44 C. C. A. 
583 ; Id., 104 Fed. 163, 43 C. C. A. 457), and that we have the same 
power to direct the District Court to enter such judgment as to costs as 
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we deem proper, as has been commonly exercised by the Supreme 
Court and by this court in respect to cases improperly removed. 
Petition for a rehearing denied. 



WARD V. CENTRAL TRUST OO. OF lUJNOIS (two caseB). 

In re MORRISON. 

(drcoit Court of Appeals, Seventh Circolt June 26, 1918.) 

Nob. 2601, 2606. 

L Becbivebs <t=»16 — ^Pbotsotion ov Psopebtt Pending LmoATiON. 

The right of a court of diancery, pending outcome of a suit therein, to 
protect property in Issue, as accrued and accruing rents of realty, and 
preserve Its status, hy appointment of a receiver, is clear. 

2l Appeal and Esbob ^=>955 — Review — Discretion op Cotjbt. 

Action of chancery court, in appointing receiver to protect property 
pending suit. Involves its discretion, and Its action will not be disturbed, 
unless the discretion is abused. 

3. Bankkuptot ^=»446 — ^Review — ^Decision of Moot Question. 

On petition to review in bankruptcy matter, Circuit Court of Appeals 
will not decide issues which have been rendered moot by receipt and 
possession by clerk of District Court of certain rents under order In chan- 
cery suit, found on appeal to have been proper. 

Petition to Review and Revise Various Orders of the District Court 
of the United States for the Eastern Division of the Northern District 
of Illinois. 

Appeal from the District Court of the United States for the Eiast- 
em EHvision of the Northern District of Illinois. 

In the matter of Edward W. Morrison, bankrupt, wherein the Cen- 
tral Trust Company of Illinois was appointed trustee. On petition by 
James R. Ward to review and revise various orders. Suit by James 
R. Ward against the Central Trust Company of Illinois, trustee in 
bankruptcy of Edward W. Morrison. From an order, Ward appeals. 
Order involved in the appeal in the chancexy suit, and orders involved 
in the petition to review and revise in the bankruptcy proceeding, af- 
firmed. 

James R.. Ward, of Chicago, 111., for petitioner and apf>ellant. 
James Rosenthal, of Chicago, 111., for respondent and appellee. 

Before ALSCHULER and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. Petition in bankruptcy against Mor- 
rison was filed August 8, 1916, and the Central Trust Company was 
appointed receiver. On representation of the receiver that James R. 
Ward was holding real estate which actually belonged to Morrison, 
on August 23, 1916, the court made an order restraining the tenants 
of the real estate from paying rent to any other than the receiver, and 
directing its payment to the receiver until further order of the court. 
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It does not apRear that any of the rents came into the hands of the re- 
ceiver, and on February 27, 1918, the court entered a further order, 
modifying the first order, and directing the tenants to pay the accrued 
and accruing rent to the clerk of the court, in pursuance of an order 
of same date made by the District Court in a chancery proceeding as 
hereinafter referred to. The action of the court in entering these or- 
ders in the bankruptcy proceeding is the subject-matter of petition for 
review involved in the first above named cause. 

The second is an appeal from an order of the same District Court, 
entered February 27, 1918, in a chancery proceeding commenced there- 
in by the trustee in the Morrison bankruptcy, who had filed a plenary 
bill against Ward and the tenants, charging that Morrison had, prior 
to the bankruptcy proceeding, conveyed the real estate to Ward in 
fraud of his creditors, as well as by way of preferring Ward in the 
payment of certain claims which Ward alleges he had against Morri- 
son, and praying for an accounting, and that Ward be temporarily and 
permanently restrained from disposing of the real estate, and from col- 
lecting the rents, and that a receiver be temporarily appointed to col- 
lect the accrued and accruing rents, those accrued being alleged to be 
all the rents earned from and after the date of filing the petition in 
bankruptcy. The order entered by the court directed the tenants of 
the real estate to pay to the clerk, and directed the clerk to receive, 
hold, and deposit in responsible banks all the accrued and accruing 
rents of the real estate, specifically enumerating those for September, 
1916, and each and every month thereafter, for disposition as the court 
may direct. 

[1, 2] It is contended for appellee that appeal does not lie from this 
order. But assuming, without determining, appealability, we meet ap- 
pellant's complaint that the order was in any event unwarranted. The 
right of a court of chancery, pending the outcome of a suit therein, to 
protect property in issue and preserve its status, is clear. M. & M. Ry. 
Co. V. Soutter, 154 U. S. 540, 14 Sup. Ct. 1158, 17 L. Ed. 616; Sage 
v. Memphis, etc., Ry., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694. 
Such action on the part of the court involves the exercise of its discre- 
tion depending upon the particular facts and circumstances of each 
case, and if upon review it does not appear that the court abused its 
discretion in that regard, its action will not be disturbed. See cases 
cited above. Examination of the moving papers ftpon which the Dis- 
trict Court acted in making the order, as appears from the transcript, 
not only fails to show that its discretion was abused, but, on the con- 
trary, convinces us it was reasonably and wisely exercised; and we 
find no ground for disturbing the order of the court in chancery front 
which the appeal herein is taken. 

[3] The receipt and possession by the clerk of these rents under the 
order in the chancery suit being thus found to be proper, there is no 
need for further considering or deciding the issues raised by the peti- 
tion for review in the bankruptcy matter, these being now moot, and 
their decision would serve no useful purpose in this litigation. 

The order of the District Court involved in the above-mentioned ap- 
peal in the chancery suit, and the orders of the district court involved 
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in the above-named petition to review and revise in the baxikruptcy 
proceeding, are botli affirmed. 

Judge Kohlsaat, since deceased, sat at the oral argument, and on con- 
ference concurred in this result, but did not see the opinion. 



THE NEPTUNE. 

(Circuit CoQrt of Appeals, Second Circuit April 25, 1918.) 

No. 247. 

1. UNrr^D States MabshaLs ^=»11 — Fees— Aobxembrt. 

There can be no legal agreement for a marshal to charge more than 
$2.50 per day for keeping an attached vessel, the fee limited by Rev. 
St S 829 (Comp. St 1916, § 1386); section 823 (section 1375) providing 
the 'following and no other compensation" shall be allowed marshals^ 

2. UNrnsD States Marshals ^3»21 — Y^xb — ^Keeping Attached Vessel. 

The $2.50 per day for keeping an attached vessel, by Rev. St % 829 
(Comp. St 1916, I 1386), allowed a marshal, covers only cost of custody 
proper; and, she sinking without his fault, a charge for raising and 
beaching Is proper. 

3. Admibaltt ^s>125— Taxation of Costs— Refebence— Issue of Pact. 

A marshal's charge for raising an attached vessel being contested on 
the ground that she sank through his fault, the matter must be refer- 
red, and cannot be determined on affidavits. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Verdon '&.Co. against the steam tug Neptune. From an 
order retaxing the mashal's fees and expenses, libelant appeals. Re- 
versed and remanded, with instructions. 

Appeal from an order of the District Court retaxlng the marshal's- fees 
and expenses in the custody of the Neptune, arrested by him on April 19, 
1917, and sold on May 28, 1917. While in his custody for a part of the time, 
he employed one keeper at $5 per dieim and for the rest two at 12.50 each, 
per diem. On the day of the arrest the libelant wrote a letter to the mar- 
shal, authorizing him to place two keepers on the tug until further notice. 
The libelant asserts that he was 'required to give sudii an authorization as a 
condition of arrest This the marshal denies. Other lienors besides the li- 
belant Intervened, who claim that as to them in any event the authorization 
is invalid. 

The Neptune, whilt moored at the pier, sank, and the marshal was at sub- 
stantial expense in raising and beaching her. TSie lienors urge that these 
expenses are not properly chargeable, because the Neptune was left in an 
exposed place, subject to be pounded against the sides of the piers, so that 
her seams opened. This disputed issue was presented only upon affidavits. 

Mark Ash and J. P. Nolan, both of New York City, for appellants. , 
John Hunter, Jr., of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and IrEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The appellee does not contend that, without the libelant's au- 

^s»For other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexes 
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thorization, the marshal has the right to charge more than $2.50 per 
diem for the custody of the vessel. Indeed, such a contention would, 
if made, be in the face of the statute (R. S. §§ 823, 829 [Comp. St. 
1916, §§ 1375, 1386]), which expressly limits the marshal's allowance 
to that amount. Such has been the. uniform ruling of the District 
Courts for the Southern and Eastern Districts of New York, and the 
question admits of no debate. The Perseverance (D. C) 22 Fed. 462 ; 
The Captain John (D. C.) 41 Fed. 147; The F. Merwin, 10 Ben. 403, 
Fed. Cas. No. 4,893. Furthermore, since the fees ate fixed by statute, 
under settled rules no agreement is valid by which they are changed. 
Hatch V. M^nn, 15 Wend. (N. Y.) 44; Oilman v. Des Moines Valley 
R. R. Co., 40 Iowa, 200; Phoenix Ins. Co. v. McEvony, 52 Neb. 566, 
72 N. W. 956; Edgerly.v. Hale, 71 N. H. 138, 51 Atl. 679; Price v. 
Lancaster County, 189 Pa, 95, 41 Atl. 987 (obiter) ; Burke v. Webb, 
32 Mich. 173, 182; Carpenter v. Taylor, 164 N. Y. 171, 58 N. E. 53. 
In Crofut V. Brandt, 58 N. Y. 106, 17 Am. Rep. 213, the limitations 
upon the sheriff in such matters are discussed with learning. The doc- 
trine goes back to English cases before the Revolution, which may be 
found collated in Hatch v. Mann, supra. Hence we find that no legal 
agreement could exist which would authorize a recovery by the marshal 
of more than $2.50 per diem for keeping a vessel. The amount may 
be inadequate under present conditions, but it is fixed by law, and we 
have no power to change it. 

[2,3] However, this fee comprises only the cost of the custody 
proper of the vessel; it does not cover the marshal's expenses for 
wharfage (The F. Merwin, supra), or the like (The Nellie Peck [D. 
C] 25 Fed. 463). If the vessel- sank without fault of the marshal, 
he would be responsible for her protection, and his charges for rais- 
ing and beaching her would be proper. Indeed, the libelant and titfe 
lienors do not dispute this, or contend that the charge of $2.50 per 
diem would cover such services. Their position is that the marshal 
was at fault for leaving her where she was. It is clear that this is- 
sue cannot be satisfactorily disposed of upon affidavits. If the parties 
wish to cont-est the charge, the matter must be referred, so that evi- 
dence may be taken and the issue properly determined. If not, the 
charge must be allowed. 

The charge of $5 is proper when the marshal dr^gvs and executes a 
deed ; if the party draws it, as he may, the charge is only $1. R. S. 
§ 829. 

Order reversed, and cause remanded, with instruction to retax the 
costs as abiove provided. 



Digitized by 



Google 



WHITE v. TAM SEN 131 

WHITE, Immigration Com'r, y. TAM SEN. 

(Circuit Ckmrt of Appeals, Ninth Circuit July 1, 1918.) 

No. 3124. 

AijSNs ^s»32(13) — ^Jurisdiction— Immigration Prooeedinos. 

Where S., applying for admission as native-born citizen of United 
States, produced, when examined under Chinese Exclusion Acts, certi- 
fied copy of court discharge In habeas corpus, and commissioner of im- 
migration denied admission upon sole ground that applicant was not 
person described^ in court discharge, United States District Court had 
jurisdiction to adjudicate the matter of identity; decision of immigration 
authorities not precluding such Inquiry. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Proceedings by Tarn Sen against Edward White, as Commissioner 
of Immigration at the Port of San Francisco, Cal. Decision in favor 
of the former, and the latter appeals. Affirmed. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, CaL, for appellant. 
George A. McGowan, of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Under the name Tarn Sen, appellee arrived 
in San Francisco on the steamer Costa Rica February IS, 1917, and 
applied for admission as a native-born citizen of the United States. 
After examination under the general immigration laws he was found 
admissible. He was then examined under the Chinese Exclusion Acts, 
where he provided a certified copy of a court discharge issued to Tam 
Sen in a proceeding, No. 6411, before the United States District Court 
for the Northern District of California upon December 17, 1888.* The 
commissioner of immigration for the port of San Francisco denied 
admission upon the sole ground that appellee was not the Tam Sen 
described in the court record No. 6411. 

The principal point is : Did the District Court have jurisdiction in 
this proceeding to determine the identity of the person to whom the 
proceedings, entitled *'In the Matter of Tam Sen on Habeas Corpus," 
No. 6411, had in 1888 applied? The position taken by counsel for the 
government is that whether appellee is the identical person referred to 
in the District Court proceedings had in 1888 was one for determina- 
tion after hearing by the proper immigration authorities, and that, the 
matter having been decided by such authorities, the courts Have no 
power to adjudicate in the premises. Of course, it is thoroughly well 
established in general that in respect to persons of Chinese descent 
asking admission the decision of the executive officers is final, ''what- 
ever the ground on which the right to enter tlie United States is claim- 
ed, as well when it is citizenship as when it is domicile, and the be- 
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longing to a class excepted from the exclusion acts/' United States 
y. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. 

But the exact point involved upon this appeal is to be distinguished, 
in that the question herein was not as an original matter whether appel- 
lant was a citizen or otherwise entitled to enter the United States, but 
solely whether he is the identical person, Tarn Sen, named in the judi- 
cial record which he produced, and whose right to enter had been 
judicially determined nearly 30 years ago by the same court in which 
the present proceeding was pending. Within this confined issue the 
parol evidence which appellee offered in connection with the court rec- 
ord was admitted for the purpose of establishing the identity of the 
individual named in the record produced with the person named in 
the habeas corpus proceeding before the court. The course taken by 
appellee was because the action of the executive officers made it neces- 
sary for him to show that the former court record had direct relation 
to the present proceeding, in that the person who, by such former de- 
cision, had been held to be illegally detained, was the identical person 
complaining that he was now unlawfully detained. 

Notwithstanding the fact that the executive officers held that there 
was lack of identity, we believe the court has the power to hear and 
determine such an issue, to the end that it may protect a person in the 
enjoyment of his previously legally established right to be in the Unit- 
ed States. United States v. Chin Len, 187 Fed. 544, 109 C. C. A. 310. 
The question of the identity of appellant may have been — doubtless 
was — properly first for consideration and determination by the execu- 
tive officers, but in our opinion their decision did not preclude inquiry 
by the judicial power into the applicability of the court record to the 
person claiming to be affected thereby. 

Upon the merits of the matter there was a difference in the opinions 
among those who testified before the court and the immigration offi- 
cers; but the learned judge of the District Court, after hearing and 
obseVving the witnesses and hearing in detail the story of the petition- 
er, was ** thoroughly satisfied" that the immigration officers liad made 
a mistake, and that petitioner is the man whose rights had been ad- 
judged in the former proceeding. We are impressed by the belief that 
the question of identity was justiciable, and that the correct result was 
reached. 

Affirmed. 
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SOLTER et al. v. LEEDOM & WORRBIX CO. et aL 

In re CHARLES WACKER CO. 

(Oircnlt Court of Appeals, Fourth Circuit May 7, 1918.) 

No. 1564. 

Sales €=»1(4) — ^Definiteness of Oowtracp— Price. 

Contract of sale of a certain new packer's standard tomatoes, price 
guaranteed against decline, to date of shipment, of packs of standard to- 
matoes of named well established and known packers, under rule that 
that Is deflnite and certain that can be made so, is not too indefinite as 
to price, which Is the lowest market price reached; standard tomatoes 
having a market value to the same extent and degree as grains. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore, in bankruptcy ; John C. Rose, Judge. 

In the matter of the Charles Wacker Company, bankrupt. From 
the District Court decree (244 Fed. 483), reversing the referee's order 
disallowing claims of the Leedom & Worrell Company and others, 
the trustees, George A. Solter and another, appeal. Affirmed. 

Richard S. Culbreth, of Baltimore, Md., for appellants. 

Alexander Hardcastle, Jr., and Carl R. McKenrick, both of Balti- 
more, Md. (Bartlett, Poe & Claggett, of Baltimore, Md., on the brief), 
for appellees. ^ 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

WOODS, Circuit Judge. In the course of tKe bankruptcy of the 
Charles Wacker Company, the District Court held, contrary to the 
contention of the trustee, that the following instrument constituted a 
contract sufficiently definite to bind the baiJcrupt for damages for its 
breach. 

"A. E. Kidwell & Ck>mpany, Canned Goods Brokers, 125 Gheapslde, 

Baltimore, Md. 

"Sold to J. M. Radford Gro. Co., Ahilenep Tex., for account of the Chas. 
Wacker Co., Baltimore, Md.: 
"4,000 c/s No. 2 Wacker's Best Brand future 1916 packed 

standard tomatoes, in sanitary tins 60 per doz. 

"1,000 c/s No. 3 Wacker's Best Brand future 1916 packed 

standard tomatoes, in sanitary tins 80 per doz. 

Prices guaranteed against decline of the following reliable packs of stand- 
ard tomatoes to date of shipment: Roberts Bros., Big R Brand, Numsen's 
Clipper Brand, Langrairs Maryland Chief Brand, SchaU's Terrapin Brand, 
McGrath's Champion Brand, Torsch's Peerless Brand, Footers Compass 
Brand, Booth's Oval Brand. 

"Terms: Cash less l^>% in 10 days f. o. b. Balto. Usual guaranty of six 
mxmths against swells and leaks.. Goods guaranteed to comply with the 
national Pure Food Laws. 
"Ship: 100% delivery guaranteed. 
"Shipment at packer's option during packing season. 

"A. E. Kidwell A Co., Brokers. 
"J. M. Radford Grocery Co., 
"E. G. Boyer, Sect'y. 
"1/24/16 Baltimore. Accepted: The Charles Wacker Co., 

"Chas. Wacker.'* 
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The trustee appeals, insisting that there was no contract because 
the price was too indefinite. 

When parties sign an instrument intended by them to be a bind- 
ing contract, the duty of courts is imperative to give effect to it, if 
by any reasonable construction its meaning can be made to appear 
reasonably definite as to quantity, price, and other essentials. In 
applying this rule, that is regarded definite and certain which can be 
made so. By stipulation it was agreed: 

"That No. 3, No. 2, No. 1, and No. 10 standard tomatoes have a market 
valirc to the same extent and degree that grains and other standard commod- 
ities have. That the reason for having these contracts guaranteed against 
decline In prices was to enable the Charles Wacker Company to Introduce Its 
goods In competition with the goods of the packers whose names appear as 
those against which the declines were guaranteed ; they being .well-established 
and well-known manufacturers of canned goods^ while the Wacker Company 
was comparatively new at the business." 

The Maryland statute provides : 

"The price may be fixed by the contract, or may be left to be fixed In such 
manner as may be agreed, or it may be determined by the course of dealings 
between the parties." Bagby's Code, art. 83, § 30. 

This statute is a formulated statement of the recognized rule.^ The 
clear meaning of the instrument, in the light of the admissions in the 
stipulation, was that the Charles Wacker Company sold the tomatoes 
for the price stated, but agreed to an abatement to any lower price 
that the purchaser might he able to show the standard brands men- 
tioned had reached during the life of the contract. These brands be- 
ing well established and well known, no intrinsic difficulty is perceived 
in proving the range of prices for the period contemplated. The con- 
tract as to price was thus in effect fixed at the prices stated for goods 
of a recognized market grade, subject to reduction in price to the low- 
est point reached in the price of such goods within the period. This 
made the price capable of judicial ascertainment. Ames v. Quimby, 
96 U. S. 324, 24 L. Ed. 635; Rutledge v. McAfee, 72 Md. 28, 18 Atl. 
1103; Aniel v. Hannah, 106 Ga. 91, 31 S. E. 734; Lund v. McCut- 
chen, 83 Iowa, 755, 49 N. W. 998; Phifer v. Erwin, 100 N. C 59, 
74, 6 S. E. 672. The case of Parks v. Griffith, 117 Md. 494, 83 Atl. 
559, and 123 Md. 233, 91 Atl. 581, relied on by appellants, recognizes 
the rule above stated. 

Affirmed. 
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WHITMORB et al. t. SWANK. 

In re WHITMORB. 

(Circuit Court of Appeals, Fourth Circuit April 19, 1918.) 

No. 1588. 

BANKBTTPTCfT ^»407 — ^PKUnCRBNCBS— FACT QUESTIONS. 

It being conceded that a bankrupt's oonveyance to his sons was made 
within four months prior to the adjudication, while the grantor was 
insolvent, and that it would secure the grantees a greater proportion of 
their claims than other creditors of their class would secure, it was a 
question of fact for the trial court whether the grantees had reasonable 
cause to believe the grantor was insolvent and that the conveyance would 
effect a preference. 

Appeal from the District Court of the United States for the West- 
em EKstrict of Virginia, at Harrisonburg, in Bankruptcy ; Henry Clay 
McDowell, Judge. 

Bill by Ward C. Swank, as trustee in bankruptcy of William C. 
Whitmore, bankrupt, against William C.,, Jas. H., and Howard S. 
Whitmore. Decree for complainant, and defendants Jas. H. and How- 
ard S. Whitmore appeal. Affirmed. 

D. O. Dechert and H. W. Bertram, both of Harrisonburg, Va., for 
appellants. 

George E. Sipe, of Harrisonburg, Va. (Sipe & Harris, of Harrison- 
burg, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. In this suit by the trustee in bankruptcy of 
William C. Whitmore, the court below set aside a conveyance by the 
bankrupt to two of his sons of certain real estate in Harrisonburg, 
Va., comprising the bulk of his property, on the ground that it was a 
voidable preference. The grantees appeal. 

It appears to be conceded : (1) That the conveyance was made with- 
in four months prior to the adjudication ; (2) that the grantor was in- 
solvent at the time ; and (3) that the conveyance, if allowed to stand, 
will give the grantees a greater percentage of their claims than other 
creditors of the same class will be able to secure. The only question 
in dispute is whether the sons had reasonable cause to believe that their 
father was insolvent and that the conveyance to them would effect a 
preference. But this was purely a question of fact for the trial court 
to determine, and its decision necessarily implies a finding adverse to 
the appellants. True, they stoutly denied any knowledge of their 
father's embarrassment; but direct testimony to the contrary, the re- 
lationship of the parties, and the circumstances attending the transac- 
tion warranted the conclusion of the learned district judge. 

We find no occasion to disagree with that conclusion, and the decree 
appealed from is accordingly affirmed. 
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SEWARD TRUNK & BAG CO. ▼. OSTBRWBIL et al. 

(Circuit Court of Appeals, Third Circuit May 29, 1918,) 

No. 2356. 

Patents ^=>328 — Validity and Infringement — Hanoeb fob Wabdbobe 
Tbunks. 

The Seward patent, No. 1,135,404, tor a hanger for wardrobe trunks, 
Jield not anticipated, yalld and Infringed. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit in equity by the Seward Trunk & Bag Company against David 
Osterweil and others, trading as L. Goldsmith & Son. Decree for 
defendants, and complainant appeals. Reversed. 

Chas. E. Brock, of Cleveland, Ohio, M. G. Buchanan, of Trenton, 
N. J., Hull, Smith, Brock & West, of Cleveland, Ohio, and Melville 
Church, of Washington, D. C, for appellant. 

Russell M. Everett, of Newark, N. J., for appellees. 

Before BUFFINGTON and McPHERSON, Circuit Judges. 

McPHERSON, Circuit Judge. This action is for the infringement 
of letters patent No. 1,135,404, granted April 13, 1915. The District 
Court dismissed the bill (opinion not reported), holding the three 
claims in suit to be void for lack of invention. If the claims are good, 
infringement is plain, so' that the only matter we need consider is 
the question of invention. In our view, the device is patentable, and 
this conclusion is due so much to the excellent argument for the Trunk 
Company that we follow its outline in what we are about to say. 

The device of the patent is for use in a wardrobe trunk, the well- 
known trunk that stands upright and opens outwardly on vertical 
hinges. Usually one side of the trunk carries drawers for smaller 
articles, while the other side is adapted to carry coats, trousers, dresses, 
and similar garments ; the chief advantage being that such garments 
can be hiing therein, instead of being folded and packed in layers. 
As soon as the trunk is opened, any one of these garments can be 
easily reached without disturbing another. Wardrobe trunks were 
first offered about 1900, and have since come more and more into 
use; their growing popularity being due to the ready access they 
afford to the suspended garments, and to the fact that these garments 
are carried in better condition. As was to be expected, improvements 
have since been made in several particulars, and we think the patent 
in suit marks a distinct advance in the art, and deserves the pro- 
tection of the law. 

In the beginning, the usual hanger that carried the garment was 
somewhat curved and was itself hung by a single hook, placed at the 
middle of the curve and adapted to engage with a rod or bar in the 
compartment. Sometimes this rod could be pulled forward, so as to 
move the group of hangers and the garments together out of the 
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compartment before they were lifted oflf -the rod. These "one-point" 
hangers (Seaman patent, No. 753,743, applied for in June, 1903) car- 
ried coats or other sleeved garments very well, but were not as suit- 
aWe for dresses or cloaks, since these should be folded or draped over 
a horizontal support. The trunks were soon improved by using a 
"two-point" hanger, which was a horizontal bar with a hook at each end 
and a depending integral portion shaped to carry a coat and other 
garments. The bar served two purposes : It was the support for the 
whole hanger, and over its horizontal surface a dress or a cloak or 
a pair of trousers could be draped or folded, while on the depending 
portion a coat or other sleeved garment could also be hung. Which- 
ever kind of hanger was to be used, another useful purpose would ob- 
viously be attained, if the hangers could be removed from the com- 
partment, either singly or collectively, and accordingly means to ac- 
complish this result were devised, and may be found in the Hawley 
and Wheary patent. No. 875,811, applied for in 1907, and the Win- 
ship patents, Nos. 1,096,675 and 1,115,362, applied for in 1912 and 
1911, respectively. But these devices had the fault that, when the 
hangers with the suspended garments were moved forward, they ob- 
structed the opening of the drawers (as usually arranged), unless the 
two compartments were spread out in alignment, and this interfered 
with the trunk's stability, especially with the smaller sizes. The 
problem was to devise a trunk of any size with horizontal drawers 
in one side, and a series of hangers in the other side, and to arrange 
the hangers so as to use all the available room, and to admit of quick 
and easy movement forward, in order that any hanging garment could 
be reached without delay, without obstructing the drawers, and with- 
out impairing seriously the stability of the open trunk. All these re- 
quirements are met by the simple device of the patent in suit, which 
is essentially a swinging gate with projecting brackets spaced to carry 
"two-point" hangers. 

In brief, the improvement consists of a narrow oblong gate or 
frame, hinged to the outer side of the compartment, the gate carrying 
at least two brackets a few inches long, with upwardly projecting. ends 
adapted to support a "two-point" hanger. The gate with its burden 
of garments can be swung as a whole completely into the compartment 
or completely outside; when outside, it stands at a right angle, and 

?*ves immediate access to the garments without obstructing the drawers, 
he specification enlarges upon these advantages in the following 
language : 

"This inyention relates to certain new and useful improvements in .ward- 
robe trunks and more particularly to a gate lianger especially adapted to be 
used in connection with this class of trunk for supporting the garment hangers 
in the hanging compartment thereof; the object being to provide a novel 
form of gate hanger having brackets carried thereby, forming a two-point 
suspension for the garment hangers, so as to prevent the same from swinging 
when the garments are arranged thereon when the trunk is being shipped. 

"Another object of the invention is to provide a gate hanger which is so 
mounted that the same can be swung outwardly from its corai)artment in order 
to allow the garments supported thereby to be accessible so that they can be 
readily placed in position or removed therefrom; means being provided for 
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locking the gate hanger In closed position so as to hold the garments within 
the hanging compartment. 

"Another object of the Invention 1r to provide a gate hanger whidi is ex- 
ceedingly simple and cheap in construction, and one which is preferably form- 
ed of a single piece of metal having spaced brackets projecting laterally 
therefrom, upon which- the garment hangers are spaced and supported in 
such a manner that they are firmly held in position. 

"Another object of the invention is to provide a trunk with a body portion 
having a cover portion substantially the same size forming a hanging com- 
partment in which the gate hanger is mounted." 

The claims now in dispute are 1, 3, and 4: 

"1. In a wardrobe tnmk, the combination with a body porti<», and a cover 
portion pivotally connected together, said cover portion having a hanging 
compartment, of a gate hanger pivotally mounted within the cover portion, 
brackets extending laterally from said gate hanger, and garment hangers 
having a two-point suspension mounted upon said brackets." 

"3. A wardrobe trunk, comprising a body portion and a cover portion pivot- 
ally connected together, a gate hanger pivotally mounted within the oover por- 
tion and capable of swinging outwardly and away from the body portion, said 
gate hanger having spaced laterally projecting brackets connected thereto. 

"4. A wardrobe trunk, comprising a body iwrtlon and a cover portion pivot- 
ally connected together, a gbte hanger pivotally mounted within the cover por- 
tion on the side opposite^ to its connection with the body portion, said gate 
hanger being capable of swinging outwardly at right angles to the cover por- 
tion, and brackets carried by said hanger having upwardly projocting end 
portions." 

What has thus been said is we think sufficient to explain and to dis- 
cuss the subject. The device is simple and effective, and has met 
with immediate and marked success. We regard it as patentable. 
In the last analysis, the difference between a patentable improvement, 
and one that is produced by the skill of the calling, rests upon a 
difference of attitude between the minds that are required to decide. 
For example: To the district judge, this patent is not the product 
of invention ; to our minds it goes beyond the ordinary skill and de- 
serves a patent. On this point we can add nothing useful. 

Only one patent was urged as anticipating, the French patent 
of 1912 to Coulembier, No. 444,513, and we tWnk little need be said 
about this. In some respects the device resembles Seward's gate, 
but on the whole it is cumbrous and ineffective. As was pointed out 
by two of the plaintiff's witnesses, several reasons support this con- 
clusion. One is that Coulembier loses about half the space in the 
hanger compartment, owing to the lozenge shape of his gate. This de- 
fect alone would make his trunk unsalable. Another reason is that, 
while "two-point" hangers might be used, although with difficulty, 
their horizontal surface would be too short, and they would be inter- 
fered with by the handle of the gate, and by the diagonal brace on its 
under side. There are no brackets, and the lozenge is gridironed by 
three bars, one long, and two short. Moreover, as the gate was ob- 
viously intended for "one-point" hangers, to be suspended from the 
central and longer bar, it would not be easy to place and remove hang- 
ers of the "two-point" variety. Still further, the Coulembier device 
is evidently adapted to a full-sized trunk, and could hardly be used 
in the steamer size ; the difference in thickness between the two being 
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about 10 inches. And, even if the Coulembier hangers were of the 
"two-point" variety, they would not meet the needs of travelers, for 
the horizontal surfaces would not be long enough for folding or drap-- 
ing a cloak or skirt properly, and the coat hangers of the same variety 
would be adapted only for the garments of a young boy or girl, while- 
wardrobe trunks are almost always used by older persons. And, 
finally, the device as a whole is practically out of the question, because 
one of the chief requisites of a wardrobe trunk is easy access to the 
hanging garments and easy removal of a hanger, and the central bar 
in the Coulembier gate would interfere with such access, if the lozenge 
were full of other garments. 

Nothing in this opinion refers to the defendants' patented improve- 
ment that permits the easy removal of the ^ate and the hangers to- 
gether. That matter is not before us. 

The decree is reversed, with instructions to enter a decree in favor 
of the plaintiff. 



LIFE PRESERVER SUIT CO.. Inc., v. NATIONAL LIFE PRE- 
SERVER CX>. et aL 

(Circuit Court of Appeals, Second Clrcait May 10, 1918.) 

Na 248. 

L Patents «=»215— Option to Become Exclusive Licenses— Tiice as Es- 
sence. 

ProTislon of contract giving one privilege of becoming, at a certain 
time, exclusive licensee to manufacture under a patent, provided be 
give ten days* notice of Intention, and within sucb period fumlsb a bond, 
gives but a mere option, as to tbe exercise of which time Is of the es- 
sence. 
2. Specific Pebfo&mancb ^=5>75 — Contbaot Enfokceable— Cbanqino Con- 
ditions. 

Where contract provides for giving by defendant of exclusive license 
to manufacture under a patent, and for plaintiff giving from time to 
time, as royalties Increase, additional security, specific performance by 
defendant of the agreement should not be decreed, whereby the court as- 
sumes protracted supervision of Its performance, but only the giving of 
the license should be ordered. 

Learned Hand, District Judge, dissenting In part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Life Preserver Suit Company, Incorporated, against the 
National Life Preserver Company and others. Decree for complain- 
ant, and defendants appeal. Reversed and remanded, with directions 
to dismiss bill. 

The plaintiff is the assignee of whatever rights here Important were possess- 
ed by one Kevlczky, and we shall hereafter speak as If he, and not his crea- 
ture corporation, had brought the suit Defendant (hereinafter called the 
National) owned the patent of one Youugren for a form of life preserver de- 
signed for use at sea. It Is a complete covering for the body, Intended cot 
only to keep its wearer from sinking, but to maintain the warmth of the body 

^s9For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgeets A Indexes 
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even in very cold water. This device the National wished to exploit Its 
president lived in the state of Wyoming; the directors in New York. To 
them Kevlczky became known as a man having acquaintance with men con- 
cerned with maritime affairs, and with him* the National made the written 
contract out of the alleged hreach of which grew this action. 

With the major portion of that document we are not concerned. By it 
Kevlczky became the National's sole selling agent, agreeing to take a certain 
number of "suits" monthly and to pay therefor cost plus $10 per suit So far 
as we perceive from this record, the present action has per se no effect on or 
relation to this selling arrangement. But it was further agreed that six 
months after the contract date Kevlczky should have "the right and privilege 
of taking over the manufacture of said suits as the exclusive licensee" of the 
National, he as such licensee to pay a royalty of $5 per suit on a minimum of 
5,000 suits per year, provided, however, that he should also furnish a "good 
and sufficient bond" in $10,000, to keep the National "fully secured against 
default in payment on the part of Kevlczky, and further, as soon as royalties 
rose above $15,000 in any one quarter, , Kevlczky should give an additional 
$10,000 bond, and so on, for each additional increment of $15,000 royalties in a 
single quarter. Then follows the final proviso: Kevlczky "must give ten days* 
notice in writing to the [National] of his intention to take over the exclusive 
license hereinbefore provided, and within the ten-day period must deliver to 
the [National] the bond aforementioned and described." 

On May 5, 1917, Kevlczky gave written notice that he elected to become sole 
licensee under the Youngren patent, and to manufacture as such licensee. 
On May 10th he wrote the National, stating that he was encountering "red 
tape" in getting a bond, and asking an extension of "thirty days from date" 
wherein to get it His originally agreed time was up on the 15th and on that 
day he was advised in writing that the board of directors of the National had 
on the 14th refused "to change the terms of the contract" 

Hanson (the president) was then at home in W^^omlng, and on the 16th the 
National, at Keviczky's insistence, sent Hanson, "for consideration and sig- 
nature," an agreement for extension of time, and then advised Kevlczky that, if 
Hanson and another person interested and named wished it, another directors' 
meeting would be held to "reconsider the decision" refusing extension. As 
soon as Hanson learned that the directors in New York had once voted to 
deny Keviczky's request, he declined to express any opinion or do anytning 
until "I fully understand the situation." He then came to New York, and 
never either signed or approved Kevlczky's proposed extension; nor did the 
National take any corporate action until June 16th, when notice was served on 
Kevlczky that his right or privilege of becoming sole licensee was terminated 
or canceled for failure to furnish bond. ^ 

No bond was ever at any time tendered or executed. The National having 
made or intending to make some other business arrangements inconsistent 
with Keviczky's being sole licensee, this action was begun, demanding that 
the National specifically ];)erform and moke Kevlczky its sole licensee, and the 
lower court so decreed, providing, however, that the bond should first be given 
by the successful plaintiff. The material ordering part of the decree is that 
"the said agreement be specifically performed by said defendant." Tliis ap- 
peal was taken by the National, the operation of decree having been suspended 
until decision should here be had. 

Francis W. Aymar, of New York City (W. Bourke Cockran, of 
New York City, of counsel), for appellants. 
Edward E. McCall, of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). Of the 
matters presented by this record, we shall consider only the nature of 
the contract, or that portion of it here in controversy, and admittedly 
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plainly expressed in and by the \yriting before us. That document may 
be studied, first, as to the rights thereby vested in Keviczky ; and, sec- 
ond, as to the legal propriety of attempting to remedy a breach thereof 
by decreeing specific performance. 

[1] 1. The oral evidence for plaintiff herein consists in an attempt 
to show that by divers persons, who were also officers of the National, 
he was deceived into the belief that indefinite extensions of time, would 
be given for the bond due from him on May 15, and thereby lulled into 
fancied security, from which' he was rudely awakened by notice of 
cancellation on June 16, which notice is presented to us by appellee as 
the exercise of a "right of forfeiture" by the National, for a breach 
admitted by Keviczky; but it is asserted (and was so found below) 
that all such right was waived by defendant, because its proven '*acts 
and declarations" showed an "intent to suspend the exercise of that 
right," and Keviczky was "reasonably justified in relying" thereupon, 
and doing nothing regarding the ^ving of security down to Jime 16, 
when notice of cancellation was given. 

This is an erroneous view of the contract ; it gave Keviczky no es- 
tate or right in the patent (Richardson v. Hard wick, 106 U. S. 254, 1 
Sup. Ct. 213, 27 L. Ed. 145) ; he had but an option or privilege to ob- 
tain such right or estate, and to the exercise of that option two things 
were plainly precedent — ^he had to give notice of election in writing, 
and within ten days thereafter give a $10,000 bond. Both of these re- 
quirements were of equal importance; added together they constituted 
acceptance of option or exercise of privilege ; nothing else would do ; 
there could be no fractional acceptance, and until there was an accept- 
ance completed and perfected, Keviczky had nothing to forfeit. 

The proper question is whether he ever complied with the two condi- 
tions precedent to his exercise of election or option ; and this, perhaps, 
is but another way of asking whether in this contract time was of die 
essence. If it were a mere contract of sale, which in respect of lands 
is the ordinary subject of specific performance, time would not be re- 
garded as essential in the absence of special and controlling language ; 
but it "is different where the contract is a mere election to purchase 
upon certain conditions." Waterman v. Banks, 144 U. S. 402, 12 Sup. 
Ct. 648, 36 L. Ed. 479. And see as exactly this case in legal effect 
Lord Ranelaghv. Melton, 2 Dffew & Sm., 278. 

It is the general rule that time is of the essence in respect of exer- 
cise of options, for unless there is by complete acceptance exactly as 
agreed on, a contract created, there is nothing, for before acceptance 
there was but a proposition for a contract. Where, as here, the option 
is irrevocable by the offerer, there is most cogent reason for the essen- 
tiality of time ; it would be intolerable to hold an irrevocable offer open 
indefinitely. Undoubtedly the offerer may extend the time; but in 
this case there is not the slightest evidence that such extension was 
given. There is not even proof that prior to May 15 there was any of 
Sie loose talk by which Keviczky is said to have been deceived ; he 
simply neglected to produce a bond on or before May 15, therefore on 
that day bis option expired. After that the parties might have made a 
new contract, but the contract here sued on was dead. We do not in- 
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timate that there is any proof of deception of or false promises to 
Keviczky by this corporate defendant; we do regard most of the evi- 
dence on this head as irrelevant. It follows that as matter of law 
plaintiff never duly exercised the option of becoming defendant's ex- 
clusive licensee, and, said option having expired, the facts present no 
cause of action at law or in equity. 

[2] 2. If plaintiff had proven fulfillment of contract by himself and 
refusal to perform by defendant, the contract produced would never- 
theless not justify the decree entered. Doubtless it would have been 
proper to order the execution and delivery of the single document 
known as a license to manufacture under a patent (Bijur, etc., Co. v. 
Eclipse, etc., Co., 243 Fed. 600, 156 C. C. A. 298); but much more 
was directed to be done. ' 

In effect, the court undertook to see to it that an agreement contem- 
plating change of conditions as time went on, calling for additional se- 
curity from Keviczky as sales increased, and bristling with probabilities 
of dissension as to the effect on the rights of parties of transfers of 
title and business acts such as can never be foreseen, was performed 
according to its terms for a period equal to the unexpired years of 
Youngren's patent. No such protracted supervision of a business 
should be assumed. Rutland Marble Co. v. Ripley, 10 Wall. 358, 19 
L. Ed. 955; Ross v. Union Pac. Ry., WcJoL 26, Fed. Cas. No. 12,080; 
Berliner, etc., Co. v. Seaman, 110 Fed. 30, 49 C. C. A. 99. 

Decree reversed, and cause remanded, with directions to dismiss the 
bill, with costs in botli courts. 

LEARNED HAND, District Judge, dissents as to the second ground 
of decision. 



STDMPF Y. A. SCHREIBBB BREWING CO. 
(Olrcait Ooort of Appeals, Second Circuit May 9, 1918.) 
No. 249. 

1. Patents ^=!>S2S — Vauditt— iwfbingembnt. 

The Stmnpf patent. No. 1,042,168, claim 1, for an Improvement In 
steam en^nes, relating to the heating of the steam within the cylinder 
near the Inlet port, by maintaining Uve* steam In the cylinder head, field 
valid and Infringed. 

2. Patents ^ss>328 — Claims— VALinrrT. 

The Stmnpf patent, No. 1,042,168, claim 8, for an Improvement in 
steam engines, held so loosely and blindly worded as to be Invalid, In 
view of the prior art 

3. Patents €=:»165 — Claims— SuFFicraNCY. 

Every claim represents a separate cause of action, and cannot be help- 
ed by other good claims, but must stand on the disclosure as Interpret- 
ed and measured by the prior art. 

4. Patents ^=^328 — Infringement— What Constitutes. 

The Stumpf patent. No. 1,042,168, claims 2, 3, and 4, for a partial 
jacket or hollow cover of a steam engine cj^llnder, held Infringed. 

5. Patents ^=>160 — Grant of Claims— File Wrapper Contents. 

The only basis for granting any patent Is the specification, and while 
the meaning of that document can be illustrated by the solicitor's argu- 

^s^For other cases see same topic & KBY-NUMBBR in all Key-Numbered Digests 6 Indexes 
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ments, or the patentee's admissions, which are part of the file wrapj^er 
contents, a copy of an advertising publication submitted to the examin- 
er before the patent was Issued cannot be considered as evidence of the 
basis for the grant of the patent. 

Appeal from the District Court of the United States for the West- 
em EMstrict of New York. 

Bill by Johan Stumpf against the A. Schreiber Brewing Company. 
From an interlocutory decree for plaintiff (242 Fed. 72), defendant 
appeals. Modified and affirmed. 

See, also, 242 Fed. 80. 

Appeal by defendant from decree in equity holding valid and in- 
fringed claims 1, 2, 3, 4, and 8 of patent No. 1,042,168, issued to the 
plaintiff herein. 

J. C. Sturgeon, of Erie, Pa., F. P. Fish and J. L. Stackpole, both 
of Boston, Mass., and George E. Tew, of Washington, D. C, for 
appellant. 

C. J. Sawyer, of New York City, J. P. Croasdale, of Philadelphia, 
Pa., and J. J. Kennedy, of New York City, for appellee. 

Before HOUGH, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

PER CURIAM. The meaning and purpose of the patentee's dis- 
closure, the state of prior art, and the scope of the claims in suit are 
so. fully and clearly discussed in the opinion below as to render un- 
necessary an opinion here upon the essentials of this cause. As to 
such essentials we concur with the District Judge, and for the reasons 
assigned by him. 

[1] This court is unanimously of opinion th^t Stumpf conceived 
the thought and first disclosed the means of heating the steam within 
the cylinder near the inlet port, by maintaining live steam in the cyl- 
inder head and around a part of the cylinder itself adjacent the head. 
This inventive idea is broadly embodied in- claim 1, which we regard 
as plainly infringed. 

ll,i] We likewise hold unanimously that claim 8 is so loosely, if 
not blindly, worded as to read on some, if not several devices of the 
prior art. Since every claim represents a separate cause of action, 
the test of its sufficiency is whether it should prevail, if it were the 
only definitive statement embodying the patentee's own view of his 
invention's scope and meaning. 

Thus considered, it is plain that this claim could not succeed, and 
we are aware of no method by which a bad claim can be helped out, 
or pulled through, by other and good ones. Every and any claim must 
stand on its own bottom, viz. the disclosure as interpreted and meas- 
ured by prior art. If it does not demand that to which the specifica- 
tion entitles him, so much the worse for the patentee. 

[4] J^ majority of the court are of opinion that defendant's 
method of heating steam through cylinder head and contiguous parts 
is a fair equivalent of the ''partial jacket" or "hollow cover" of claims 
2, 3, and 4, and therefore hold those claims infringed. 
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[5] One other matter invites comment, not that it is important here, 
but because it may be in other causes. Stumpf, or those engaged in 
exploiting his quite numerous inventions, published a book, or cata- 
logue, describing and praising the "Stumpf engine." A copy of this 
publication was submitted to the examiner while this patent was on 
its somewhat devious path through the Office. The file wrapper was 
introduced in evidence below, the book came as a part of it, and it is 
now sought to be treated as evidence of "the basis for the grant of 
the patent." 

The only basis for granting any patent is the specification; the 
meaning of that document is often illuminated by solicitor's argu- 
ments, or limited by patentee's admissions; hence the frequent im- 
portance of file wrapper contents. But this book is an advertisement, 
its contents not sworn to by any one, and its maker or compiler never 
subject to cross-examination. It is evidence of nothing, so far as we 
can see, except of a curiosity in Office practice. 

Green v. Lyhn (C. C.) 55 Fed. 516, to which plaintiff refers, relates 
to the certified record of sworn evidence in another litigation over 
the identical subject-matter; this book has no legally proven origin, 
and, n6 matter what effect it may have had on the mind of the patent 
granting authority, it is not competent evidence of any statement 
printed in it. The test is: Should it have been received over objec- 
tion if offered on the trial hereof, in like manner as it was introduced 
in the Patent Office? We think the question answers itself in the n^- 
ative. In arriving at decision, therefore, we disregard this book, as, 
we understand, did the court below. 

Decree modified, by holding the eighth claim invalid, and, as mod- 
ified, affirmed, without costs in this court. 

Note. — Stumpf is an alien enemy, a fact presented by tlie record; but, at 
ithe request of counsel for appeUant, we make no ruling and give no direc- 
tion based ^n that fact 



MUNGER LAUNDRY CO. v. NATIONAL MARKING MAOH. CO. 

(Circuit Court of Appeals, Eighth Circuit July 22, 1918.) 

No. 4»35. 

i. Patents ^=>2S3(2) — Suit fob I nfbingement— Equity Jubisdiction. 

Equity is without jurisdiction of a suit for infringement, where de- 
fendant had used only one of tha alleged infringing machines, had ceas- 
ed its use and disposed of it months before suit, and did not threaten 
further use. 

2. Equity <s=>41 — Want of Jubisdiction — ^Dismissal of Suit. 

Where the main ground of equitable jurisdiction is also the main ob- 
ject of the suit, as injunctive relief, and this object fails for want of 
proof, the case will not be retained to decide an incidental question of 
law. 

Appeal from the District Court of the United States for the South- 
ern District of Iowa; John C. Pollock, Judge. 

^s:>For other casea see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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Suit in equity by the National Marking Machine Company against 
the Mungcr Laundry Company. Decree for complainant, and defend- 
ant appeals. Reversed. 

Henry S. Conrad, of Kansas City, Mo. (Frank P. Sebree, John D. 
WendorfF, Sam B. Sebree and Richard H. Manning, all of Kansas 
City, Mo., on the brief), for appellant. 

Ralph Orwig, of Des Moines, Iowa (W. P. Bair, of Des Moines, 
Iowa, on tfie brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This suit was instituted by appellee 
against appellant for the purpose of enjoining the latter from selling 
or using the Bunker Laundry Marking Machine constructed pursuant 
to United States letters patent No. 860,443, issued to C. A. Bunker 
on July 16, 1907, and manufactured by the Triumph Manufacturing 
Company. It was claimed by appellee that the above machine infringed 
a laundry marking machine constructed by it, pursuant to United States 
letters patent, Nos. 1,059,657 and 968,537, issued to Chester W. Canine, 
April 22, 1913, and August 30, 1910, respectively. The comi^aint also 
prayed for damages and loss of profits. The defendant answered, al- 
leging that appellee's patents were void for want of patentable inven- 
tion, and pleaded also anticipation and noninfringement. On the is- 
sues joined proofs were taken, and the case was subsequently argued 
and submitted, both on motion to dismiss for want of equity and for 
final decree on the merits. The trial court dismissed the complaint 
without prejudice, but, on rehearing, vacated the order of dismissal 
and rendered a decree as prayed for by appellee. 

[1] The action was conmienced March 17, 1914. The facts con- 
cerning the use of the Bunker machine by appellant are as follows: 
The machine was purchased by appellant from the Triumph Manu- 
facturing Company June 7, 1913. The machine was continually out 
of adjustment and did not work well. Being dissatisfied with the ma- 
chine and believing the appellee's machine a better one, appellant, about 
the last of September, 1913, purchased from appellee one of its ma- 
chines, and was allowed by it $75 for the Bunker machine. There is 
no evidence that the appellant ever used any Bunker machine, except 
as above stated, or ever threatened to do so. It therefore appears that 
appellant was not using the Bunker machine when this action was 
commenced, and had not been for nearly six months. There is no 
evidence that appellant ever received any notice that appellee claimed 
that Bunker machine infringed the National marking machine, while 
it was being used by appellant. We lay aside all evidence tending to 
show collusion between the parties to this action for the purpose of 
maintaining a suit, which would put the Triumph Manufacturing Com- 
pany out of business, and view the case as one where the evidence 
wholly fails to make a case for injunctive relief. This being so, the 
prayer for damages and profits, concerning which the court only has 
jurisdiction as incidental to its equity jurisdiction, must also fail. Root, 
252 F.— 10 
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ExV, V. L. S. & M. S. R. Co., 105 U. S. 189, 26 L. Ed. 975 ; Wood- 
manse & Hewitt Mfg. Co. v. Williams, 68 Fed. 489, 15 C. C. A. 520: 
Kennicott Water Softener Co. v. Bain, 185 Fed. 520^ 107 C. C. A. 
626; Smith v. Sands (C. C.) 24 Fed. 470; American Pneumatic Tool 
Co. V. Bigelow Co. (C. C.) 100 Fed. 467; Streat v. American Rubber 
Co. (C, C.) 115 Fed. 634. 

[2] For the purpose of determining whether equity rules 22 and 23 
(198 Fed. xxiv, 115 C. C. A. xxiv) or section 274a, Judicial Code 
(Act March 3, 1915, c. 90, 38 Stat 956 [Comp. St. 1916, § 1251a]), 
have any bearing as tp the disposition which must be made of the case 
on the present record, the general nature and scope of the case as 
made by the complaint must be considered. From such consideration, 
it does not appear that the suit should have been brought as an action 
at law (rule 22, section 274a, Judicial Code), or that a matter, ordinarily 
determinable at law, has arisen in a suit in equity (rule 23). The pres- 
ent suit was essentially a suit in equity for injunction. It failed on 
the merits for want of proof, and any legal question involved fell with 
the main suit. In other words, where the main ground of equitable 
jurisdiction is also the main object of the suit, and this object fails for 
want of proof, the case will not be retained to decide an incidental 
question of law. The damages or profits for the two or three months' 
use of a defective machine would be so negligible that no importance 
could be attached to that feature of the case. 

The order of the trial court dismissing the case was right. The 
decree below, therefore, should be reversed, with instructions to dis- 
miss the complaint for want of equity ; and it is so ordered. 



WRIGHT V. BIGHT HOUR TOBACCO CO. 

(Circuit Court of Appeals, Sixth Circuit August 8, 191&) 

No. 3110. 

Patents <S=»328 — Patentabuc Novblty — Labeung Machine. 

Landfear '& Keyea patent, No. 683,651, claim 22, covering a machine for 
applying labels and stamps to packages of tobacco or other material usual- 
ly Inclosed In paper wrappers, held void for ladt of patentable novelty. 

Appeal from the District Court of the United States for the West- 
em Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit by Richard H. Wright against the Eight Hour Tobacco Com- 
pany. From a decree for defendant, plaintiff appeals. Affirmed. 

Melville Church, of Washington, D. C, and Allen & Allen, of Cin- 
cinnati, Ohio, for appellant. 

Wm. W. Dodge, of Washington, D. C, Robert Fletcher Rogers, of 
New York City, and Wood & Wood, of Cincinnati, Ohio, for ap- 
pellee. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

PER CURIAM. Appeal from decree adjudging claim 22 of pat- 
ent No. 683,651, issued October 1, 1901, to William J. Landfear and 

^s>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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James A. Keyes, assignors to Richard H. Wright, invalid, and dis- 
missing the bill. It is stated in the specification that the invention 
relates to machines for applying labels and stamps to packages of 
tobacco or other material usually inclosed in paper wrappers. The 
specification, illustrated by 23 drawings, is elaborate, if not prolix, 
and is followed by 33 claims. The infringement alleged concerns 
only claim 22 : / 

"The combination substantiftlly as set forth, with devices for feeding Stamps 
and applying paste thereto, of two paste rollers located at such distance apart 
that they will apply lines of pasrt:e to the opposite edges of a stamp when 
drawn In contact with their peripheries and means for reciprocating the feed- 
ing devices between the rollers to seize the 'Stamp and draw it over them." 

Whether, in view of the prior art, the device thus called for in- 
volves invention, as distinguished from mechanical skill, is a question 
of fact. The progress which had been made in this art was plainly 
suggestive of the device ; indeed, our consideration of the record, in- 
cluding the exhibits, convinces us that what is claimed shows simply 
development of the skilled mechanic, and not patentable novelty. 
Dunbar v. Meyers, 94 U. S. 187, 195, 24 L. Ed. 34. We think it 
enough to add that the references pointed out and the reasons given 
in the opinion of the learned trial judge touching the lack of patent- 
able novelty justify our conclusion. The decree will accordingly be 
affirmed. The portion of the opinion so alluded to follows : 

HOLLISTER, District Judge. Suit brought on claim 22 of Landfear and 
Keyes patent, No. 688,661, issued October 1, 1901 (appUcation filed December 
31, 1900), relating to machlneB for applying lahels and stamps to packages of 
tobacco or other commodity usually Inclosed in paper wrappings (sometimes 
tin), claiming infringement and asking for injunction and damages. The ijsual 
defenses. The defendant is a user of three machines made by the manu^c^ 
turer. Defendant's device infringes claim 22. 

The only question is whether or not plaintiffs device involves invention. 
That it has, in the form adopted, as shown by the drawings and the purposes 
for which the device is used, novelty, in the sense that nothing exactly like 
it was made before, cannot be denied. Its usefulness, as is shown by the 
machine itself and attested by considerable pubUc demand, as well as Imitation 
by the manufacturer from whom the defendant obtained the infringing ma- 
chines, is established. Nothing like it is found in the prior art; but I am not 
satisfied that its novelty raises the patented device to the dignity of an in- 
vention. 

Patterson's patent No. 579,546, March 23, 1897» was excellent, and the first 

to apply a line or streak of paste to a government stamp by machinery as a 

part of the process of eventually causing the stamp to be wrapped about the 

package of tobacco as required by law. The process has the disadvantage of 

leaving an appreciable part of one end of the stamp free from paste, and the 

space between the line or streak of paste and the edges of the stamp also free. 

. These disadvantages were real. One of them Is overcome by afterward "past- 

' Ing a label around the package, and so covering the free end of the stamp. 

Its disadvantagoa are obvious, yet it was an important step in the art to 

which it relates. 

j Plaintiff's device Is a great improvement, in that the nipper proceeds be- 

I tween the two paste rollers and seizes the stamp in such a way that, in puU- 

j Ing it from the stamp receptacle, both edges of the stamp, from end to end 

I of it, receive the paste from the rollers. If there were nothing in the case 

but this, there would be no difliculty In finding that the faculty of invention 

had been actively employed. But there is much more. It must have been 

! apparent to every one in the business of selling tobacco in packages, and to 

those interested in packing machines, of which there were a number, that it 

I would be better If the paste were on the edges and the entire length of the 

I stamp rather than applied as it was by Patterson. 
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The idea of doing it is found in Berger's patent, No. 643,621, of February 
20, 1900, issued the same year in which the patent In suit was applied fbr, 
and prior thereto. There the nipper proceeds pa^ the paste roller and grips 
the outside cover to be used in wrapping articles (for instance, chewing gum) 
in such a way as to pull one edge of the wrapper — certainly not more stiff 
than an Internal revenue stamp — over the paste roller, and tiius apply paste 
to one edge of the wrapper completely from end to end. There was no occa- 
sion for the use of two rollers in Berger's device. In fact, another would 
have been out of place; but to a man skilled in mechanics, studying the Ber- 
ger pat-ent, whose only problem was to paste the other edge of the paper. It 
would seem a very natural thought, without the operation of any Inventive 
genius, to put another paste roller on the other side of the nipper, so that in 
the^ nipper's operation it would pull the paper across both rollers, and there- 
by cause the paste to adhere to both edges of the stamp throughout its en- 
tire lengtb. It may be significant that the patentee's application was made 
within a year aftiier Berger's patent was granted. ' • 

But this is not all one investigating the subject would have found in an 
analogous, if not directly prior, art. Pratt's patent Ko. 414,822, November 
12, 1889, shows two paste rollers by which paste Is applied at the outside 
edges at the full length of a piece of pasteboard to be used for the bottom of 
a box. It is true the pasteboard was pushed over the rollers, instead of being 
pulled ; but it Is also true that the pusher operated so far within the rollers 
as to cause the paste to be applied the entire length of the pasteboard. So 
the patentees had before them two ideas; one embodied in Berger's patent, 
and the other in Pratt's, as well as Patterson's invention, which required, in 
my Judsrment, no invention In applying them to a device of the purposes of 
plaintill^s. The thought of the skilled investigator would be directed, not to a 
new problem, but to how, mechanically, he could apply another roller to what 
was disclosed in Berger's patent in such a way as to have the paste applied 
to both edges of the stamp as It was to the pasteboard In Pratt's. Moreover, 
the investigator would have seen in Berger's patent. No. 643,623, of February 
20, 1900, the nipper proceeding as far as the axis of a double roller, and be- 
tween the rollers, although It is true those rollers were not for pasting pur- 
poses. 

It seems to me what the patentee exercised was medianlcal Ingenuity, but 
not inventive Ingenuity. 



NORTH AMERICAN CHEMICAIi CO. et aL v. DEXTER et aL 
(District Court, E. D. Wisconsin. August 1, 1916.) 

1. Patents ^=»170— Construction — Reference to Claims op Copending Pat- 

ents. 

Where patents were practically concurrent and copending, each one 
seeking to be contributory to the advance or change in the art, but re- 
ferring expressly to each other and to the general purpose to be accom- 
plished by all of them, the court, in considering the claims of one patent, 
must do so in view of the lime and conditions imder which the copending 
patents were brought out, in order to ascertain the true Intent and con- 
struction to be placed on each, 

2. Patents <®==>32S— Validity and Infringement — Shoe BorrdM Filler. 

Thoma patent. No. 832,002, covering a shoe filler package and process 
of making it, held valid and infringed. 

3. Patents ^=»328 — Validity and Infringement — Shoe Bottom Filucr. 

Thoma patent, Na 861,555, on inner sole shoe filler, held valid and 
infringed. 

4. Patents ^=»328 — Invention — Process of Filuno Shoe Bottoms. 

Thoma patent, No. 808,224, for the art of filling shoes, held valid. 

5. Patents ^=»328 — Validity and Infringement — Shoe-Filling Apparatus. 

The Araold patent, No. 808,227, for a shoe-filling apparatus, held valid 
and infringed. 

^s9For other caaes see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indezei 
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In Equity. Suit by the North American Chemical Company and 
others against Alvin S. 'Dexter and others for infringement Of patents. 
On appHcation for injunction, pendente lite. Injimction granted. 

See, also, 252 Fed. 169. 

Edward Rector, of Chicago, III., and Quarles, Spence & Quarles, 
of Milwaukee, Wis., for plaintiflfs. 

Gillson & Gillson, of Chicago, III, Clyde L. Rogers, of Boston, 
Mass., and E. H. Bottum, of Milwaukee, Wis., for defendants. 

GEIGER, District Judge. The plaintiff, as owner of Thoma pat- 
ents, 808,224, December 26, 1905, covering "art of filling shoes"; 
832,002, September 25, 1906, covering "shoe filler package and pro- 
cess of making same"; 861,555, July 30, 1907, "on innersole filler"; 
and Arnold patent, 808,227, December 26, 1905, covering "shoe-fil- 
ling apparatus" — ^has brought this suit against defendants, charging 
infringement. It is before the court upon an application for an 
injunction pendente lite, and has been presented upon the bill, the 
answer, and supporting and opposing affidavits of the parties re- 
spectively. 

These patents, relating as they do to the shoe-filling art, may be 
better understood upon brief reference to certain figures and the sub- 
ject-matter of the patent to Rowland, 458,421, August 25, 1891 : 
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Each of these represents a cross-section of an upturned shoe bot- 
tom. In each, A is the insole, curved and lipped at the outer edge ; 
B is the lower part of the vamp, or shoe upper ; C is the welt ; D, the 
filler; and G is the outersole. The shoe-filling art therefore com- 
prehends the constituency of this filler, as well as methods, means, 
etc. Rowland, after referring to the existing practice of making 
"fillings of felt, leather, or other materials in sheet form, and securing 
them by flour paste, which requires considerable skill," etc., declares 
his invention to consist of a plastic composition of leather scraps 
and rubber cement, to be spread upon the shoe bottom by a spatula 
or otherwise. Of rubber cement, he says : 

"It is understood to be manufactured mainly from the cheaper quaUties of 
African rubber with petroleum naphtha. Its constituents vary every moment 
by the evaporation of the naphtha by exposure to the air. Under ordinary 
conditlcms, working rapidly in the open air, I think about five pounds of finely 
cut leather will require ten pounds of rubber cement; but the proportions 
should be varied, so as to give just sufficient consistence to allow the spreading 
of the composition." 

His claim corresponds with these specifications. 

The patents in suit are, without doiibt, addressed to the art as it 
existed after the issue of Rowland's patent. Speaking broadly, pat- 
ent No. 832,002 is claimed by plaintiff to embody his broad and gen- 
eric claims, as well as a claim for the specific kind of filler which will 
be referred to as his gutta percha filler. It also contains a set of 
claims covering the package — the putting up of the filler in loaf form, 
and incidentally the process of making the so-called "self-contained 
loaf.*' Patent No. 861,555 covers the specific kind of filler referred 
to as the "wax tailings" filler. Consideration of the two patents 
involves in reference to their specifications and claims, among other 
things : 

(1) The broad purpose, stated in patent 832,002, "to advance the 
cleanliness, economy, safety, and speed of shoe manufacture, ♦ * * 
and afford means for improving the shoe in permanent pliability, 
durability, and waterproof qualities." and, in that connection, the 
art upon which he is building and the change to be wrought by his 
invention are thus referred to : 

"The almost universally used filler at the present time is made of comminut- 
ed filler material, usually cork mixed with a large quantity of rubber cement 
(rubber dissolved in naphtha), and on account of the exceedingly volatile na- 
ture of the naphtha, as stated in United States patent No. 458s421. of August 
25, 181)1. each shoe factory is obliged to make its own filler each day, and 
even then the loss from evaporation is very large, while the inconvenience 
and dilfioulty of handling and keeping the cement and adjacent articles clean 
is a serious disadvantage, and perhaps the greatest disadvantage Is due to 
the danger of fire on accoimt of evaporating naphtha. Moreover, in use this 
filler is very slow in drying, particularly in humid weather, so that it retards 
the progress of the entire factory, and in the shoe soon becomes dry and 
brittle, so that the desired support to the shoe is thereby withdrawn, caus- 
ing the latter to wear unevenly, and inviting the entrance of moisture, etc. Ac- 
cordingly I have succeeded in devising a filler which cannot evaporate or 
change its pliable and elastic, viscous, and waterproof character by use or 
age, but remains resilient, properly soft or workable, adherent to the leather, 
and permanently durable for an indofiuite perioii until used, and thereafter 
continues in proper cuudition uucil the shoe is worn out. In order to reach 
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success, from a practical standpoint, I have found that the greatest difficulty 
has been to produce a fillet la such form that, notwithstanding the fact that 
it is not hard or solid, it is self-sustaining, and hence can be niade into 
convenient package shape for cheap crating and storing in factories until re- 
quired for use, thereby rendering it feasible for general use. The conditioDs 
of use are peculiarly exacting, as the leather is usually damp, due to the 
soaking thereof for facilitating turning up the channel lip, and yet the filler 
material must penetrate and stick to the leather sufficiently to prevent shift- 
ing and bunching. The oily repellant nature of leather must also be consid- 
ered. Besides meeting all these exacting eonditi(Mis, my filler has the pre- 
dominating characteristics of being unchangeable, in the sense that it does 
not keep on drying and oxidizing, as does the naphtha rubber cement filler, but 
maintains permanently its elastic, moldable, tenacious character, even when 
exposed, as in an ordinary box or packing case, and is capable of being 
heated and cooled repeatedly without losing these characteristics, it has a low 
melting or softening point, so that there is never any danger of charring or 
injuring the cork or destroying its efficiency, and it rapidly cools or sets 
when spread thin on the damp shoe bottom; also this filler meets the long 
unsatisfied demands of the shoe trade for a portable ground cork filler which 
can be provide-d ready-made as an aiticle of merchandise. To this end I have 
at length succeeded in devising a filler loaf which retains its characteristics 
of pliability, internal stickiness, elasticity, durability, etc., without deteriorat- 
ing, and which can be transported and handled with impunity, and will be 
neatly available for instant use whenever wanted." 

He further says that, while he has found a number of means of 
attaining his object, the best results have been obtained through a — 

"mixture of about five parts gutta percha to three parts of resin and two parts 
of paraffin oil, and subject this mixture to a melting heat which disintegrates 
the gutta percha and causes it to unite with the resinous part ; the oil help- 
ing in the assimilation of both ingredients and saving a temper or smoothness 
and pliability to the product." 

After two to four hours, the product has a consistency adapting it 
for use as a binder, to be used in admixture with ground cork, and 
forming therewith, upon cooling, an elastic union. Cork, while pref- 
erable, may have as substitute any substance as a base which will 
give body, provided it be capable of "yielding in all directions under 
pressure or bending," and that it recover its position when the strain 
is released. The base, either in and of itself, or in union with the 
fillers, makes a permanently elastic, unchangeable, and quick-setting 
filler. 

A further specification is use of other "vegetable gums" as sub- 
artitute for gutta percha; their possible want of stability, their ten- 
dency to harden or to lose elasticity or pliability, is met by varying the 
quantity of oil added. The method of mixing, while in a heated 
state, then partially cooling, forming into a "loaf," and its use in 
this form in the factory, according to patent No. 808,224, hereafter 
noted, are described. The patent adds : 

"I regard my invention as broadly novel in certain particulars, as pointed 
out in the claims, and therefore wish it understood that in those particulars 
I am not limited to the preferred binder herein described, and also, as al- 
ready intimated, many other variations may be resorted to, within the spirit 
and scope of my invention." 

The claims here in question are the broad generic claims, such as 
1, 4, and 7, viz. : 
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"1. A shoe-bottom filler, consisting of a base united 'with a binder Into a 
permanently tenacious, quick-setting, permanently elastic mass* capable of 
being molded into a thin, pliable layer, filling the shoe bottom." 

"4. A shoe-bottom filler, consisting of a normally unchangeable, permanently 
elastic, quick-setting mass, composed of a base capable of yielding in all di- 
rections to pressure, united with a permanently sticky component having a 
low melting point and serving to render said mass waterproof." 

"7. A shoe-bottom filler, consisting of a normally unchangeable, pennanent- 
ly elastic, quick-setting mass, composed of finely comminuted filler material 
having each granule thinly coated with a permanently sticky binder, capable 
of being rendered highly fluid by moderate heat" 

The claims, 15 to 29, for the loaf form of package, whereof 15 
and 20 may be taken as illustrative: 

"15. As an article of manufacture, shoe-bottom filler in the form of a self- 
contained permanently elastic loaf, composed of comminuted filler material, 
whose individual granules are thinly coated with a nonvolatile, permanently 
resilient, and viscous binder; said loaf being normally semiplastic and ren- 
dered sluggishly fiuid by heat." 

"20. As an article of manufacture, shoe-bottom filler in the form of a self- 
contained permanently elastic loaf, composed of comminuted filler material, 
whose individual granules are thinly coated with a nonvolatile, permanently 
resilient, and viscous binder; said loaf being normally semiplastic and 
rendered sluggishly fiuid by heat, and having a dry external, adherent coating 
of filler material." 

Claims specifying gutta percha as a binding, viz. : 

"30. As an article of manufacture, a shoe-bottom filler, composed of com- 
minuted filler material mixed with a binder composed of approximately five 
parts of gutta percha, three parts of repin, and two parts of paraffin oil, in 
proportion to the filler material sufficient simply to completely coat each 
granule thereof." 

"31. As an article of manufacture, a shoe-bottom filler compressed Into the 
form of a self-contained loaf, composed of comminuted cork, whose individual 
granules are thinly coated with a binder composed of approximately five parts 
of gutta percha to three parts of resin and two parts of oil ; said cork and 
binder being in such proportion as to maintain said loaf normally in a semi- 
plastic condition." 

Coming now to patent 861,555, it covers, as above indicated, the 
species of filler having "wax tailings" as a binder for the cork. Claims 
1 and 3 may be taken as illustrative : 

"1. A shoe-bottom filler, consisting of a nonoxidizing, i)ermanentiy plastic, 
quick -setting mass, composed of finely comminuted filler material having each 
granule thinly coated with a permanently stiqky binder containing resinous 
resdduum of petroleum in a waxy condition." 

**3. A shoe-bottom filler, consisting of a filler body in a fragmentary condi- 
tion thoroughly mixed with a binder containing wax tailings of petroleum and 
a modifying agent so compounded as to render the mixed filler mass perma- 
nently elastic, pliable, and tenacious as described, yet suffidentiy stiff to pre- 
vent shifting or bunching in the shoe bottom and to be self-sustaining for trans- 
portation." 

This patent, though later in date of issuance, was applied for some 
months earlien than patent No. 832,002; and what transpired dur- 
ing the copendency of the two in the Patent Office is of some conse- 
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quence in determining the scope and interpretation of thtir respec- 
tive claims — ^particularly those of patent No. 832,002. The applica- 
tion in the latter disclosed the species of gutta percha binder ; where- 
as the earlier application (new patent 861,555) disclosed the spe- 
cific form of wax tailings filler, but also contained the broad generic 
claims now found in the earlier patent, issued upon the second ap- 
plication as above noted. It is urged that, under the law and the 
practice in the Patent Office, applicant was entitled to a broad and 
generic claim, or set of claims, covering all of the various species 
of his new filler and any other species having the physical properties 
and characte^ristics which distinguished his filler from the prior art, 
and was also entitled to specific claim or claims for each species of 
his new filler; that is to say, it was permissible for him to include 
in one application a broad and generic claim and 'a claim* or set of 
claims for otCe species, but not for more than one. Therefore, so it 
is urged, full protection to the generic and specific invention demand- 
ed that he proceed in accord with such practice, and thereupon this 
happened: The broad or generic claims appearing in the first ap- 
plication (now patent No. 861,555) were transferred to the second 
application (now patent No. 832,002) — among them claims 7, 8, 9, 
and 13 — ^while other broad claims, 1 to 6, were also added to the lat- 
ter. This action was not only communicated on the record of the 
proceedings thus : 

"We have transferred the broader claims to applicant's copending applica- 
tion, a]K>Te referred to, as being fully as proper In said application, which 
contains certain other broadly nov^ features, thereby getting together in one 
case the broad features of Invention, and leaving the present case to cover 
the petroleum specif of filler" 

— ^but the result thereby sought was further incorporated into the 
specifications of patent No. 861,555 in this language: 

"The present case, however, is subordinate to my copending application, now 
patent No. 832,002, granted September 25, 1906, in which I have placed the 
broad claims which are generic to the several different varieties of shoe filler 
or filler material and compoimds; Uie present case being restricted to that 
species of my filler which depends upon the resinous residuum of petroleum or 
sticlcy wax tailings." 

And when the additional broad claims (now 1 to 6 in 832,002) 
were introduced, this was said of record : 

"As explained in oar previous amendment, it Ib Intended to make this 
case the generic case, to cover broadly all the various species of Mr. Thoma's 
filler." 

And in subsequent applications for patents containing claims for 
specific kinds of filler, Thoma set out the subordination thereof to 
his "foundation patent 832,002," and apparently such patents pro- 
ceeded in recognition of that as the character of No. 832,002. 

Patent No. 808,224 covers a method. Its specifications also show 
that it was addressed to the art as left by the naphtha rubber filler 
of the Howlaiid patent — to the disadvantages noted in the other 
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patents referred 'to. For the present, claims 1 and 8 may be taken 
as illustrative: 

"1. In the herein described art, providing a filler composed of comminuted 
filler material held compactly together in a semisolid mass by a permanently 
flexible, viscous binder, capable of liquefying under heat, slowly heating said 
mass until sluggishly fluid, applying the heated flUer to the shoe to be filled, 
and subjecting the same to vertical pressure while still hot" 

"8. In the herein described art of shoe manufacture, providing a filler com- 
posed of comminuted filler material held compactly together in a semisolid 
mass by a waterproof binder capable of liquefying under heat» filling the shoe 
cavity with said filler, and then applying a sudden and strong heat to said 
filler for liquefying a portion of its waterproof binder, and applying external 
pressure to the filler for forcing said binder into the joints and stitches about 
said cavity." 

This reservation with respect to the scope of the claims is made 
in the specifications: 

"I wish it understood that I am not limited to the mechanical details in any 
way as herein shown, and that the Ingredients of my filler may he varied 
(I have several fillers meeting the requirements of my method), and that the 
filler and other details her^n shown and described are covered in other appli- 
cations; the present application being limited to the art or method forming 
part of my new system of shoe manufacture." 

This brings us to the Arnold patent, 808,227, issued on the same 
date as the method patent last above. The invention is declared to 
be a "machine for rendering feasible the application of the Thoma 
filler," and, after distinguishing the latter in general terms from 
the naphtha rubber, the specifications and drawings describe the ma- 
chine thus: 
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"In the drawings; £^g. 1 is a t(^ plan view of my filler-applying appara- 
tus, Fig. 2 is a vertical longitudinal section thereof. Fig. 9 Is a transverse 
sectional view showing the shape of the dip i>ot, and Fig. 4 is a fragmentary 
sectional view showing the dip knife heater. I provide on standards 1 a 
steam-jacketed table 2, containing a suitable source of filler supply, herein 
shown as comprising three compartments S, 4, 5, each steam-jacketed and 
adapted to receive filling pots 6, 7, 8, and to be closed by a cover 9 tor slowly 
melting the filler. Adjacent these supply compartments the table contains a 
shallow dip pot iO, having a wide-oi)en mouth and preferably projecting up- 
wardly and forwardly at 11 and surrounded by a flaring drip guard 12. Above 
the rear end of tlie dip pot ia a superheating tool, herein shown as consisting 
of a roll is, mounted to turn freely on a steam pipe 14, steam entering in the 
direction of the arrow 15, and after heating said roll passing downwardly at 
16, into the table at 17, and thence out at 18. The steam pipes 14, 16, form 
a heating stand for the roll. This superheating tool constitutes the most im- 
portant feature of my invention, as I have found that, by providing this 
highly heated roU. close to the delivery end of the dip pot, so that the operator 
can Instantly raise the filled shoe into contact there\\ith and superheat the 
top surface of the filler, an exceedingly quick, neat, and satisfactory result 
can be obtained. The roll has a concave surfaoe 19, a straight surface 20, and 
a convex surface 21, thereby enabling the operator to give the exact surface 
and compression desired to the filler and to accurately regulate the quantity 
left in the cavity of the shoe or in any part of said cavity. To prevent chilling 
the filler, the dip tool or knife must be kept hot, and accordingly I provide con- 
venient means for this purpose, having shown herein the table as projecting 
at 22 to form a flat ledge, over wiiich are a series of weights 2S, carried by a 
rod 24f pivoted in post 25 and abutting against a ledge 26, so that a dip knife 27 
may be simply thrust quickly beneath said weights, which yield to receive the 
same, and yet hold the blade of the knife down tightly on the hot table, so that 
the knives t)ecome quickly heated. The table and weights are readily cleaned 
simply by swinging the weights and rod over forward on the post 26. The 
ledge 26 serves to limit the free upward tipping of the weights and also pre- 
vent them from sliding back on the table when the knives are thrust beneath 
them. I provide a number of these knives, so that a new one is always 
ready." ^ 

As illustrative of the claims allowed, we may take Nos. 3 and 8. 

"3. In a shoe-filling apparatus, a heating stand provided with a freely ro- 
tatable roll maintained uniformly hot thereby and having a free open space 
at the under side of the roll, constructed to permit the free manipulating of a 
filled shoe while held pressed upwardly against said roll." 

"8. In a shoe-filling apparatus, a heated dip pot for supplying hot filler for 
a shoe, a stand provided with a superheating tool mounted close to the open 
end of said pot, in position to permit the shoe when filled to be freely and in- 
stantly manipulated in pressing engagement with said superheating tool, and 
quick-heating means at one end of said dip pot for heating the hip knives used 
for applying the filler from the pot to the shoe." 

This reference to the patent specifications and claims is neces- 
sary to a consideration of the contentions of the parties upon the show- 
ing made upon this preliminary application, and in order to meet 
the insistence that the rulings of the District Court and Circuit Court 
of Appeals of the First Circuit in a case against another defendant — 
upon patents 832,002, 806,224, and 8QS,227— should be followed 
here. See North Am. Chem. Co. v. Keno S. Co., 227 Fed. 63, 141 
C. C. A. 611. In brief, this ruHng was to this. effect: (1) That the 
broad claims, 1 to 14, of patent 832,002, were of limited validity, 
and infringed by the defendant, who was making a gutta percha fil- 
ler; and, upon a supplemental bill which sought to comprehend, as 
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a like infringement, a wax tailings filler also made by that defend- 
ant, the bill was dismissed, on the ground that these so-called broad 
claims should be narrowed in their interpretation and application to 
a gutta percha binder filler. The "loaf" claims were not in contest 
(2) That the process patent, 808,224, was invalid, disclosing nothing 
patentably novel. (3) That the apparatus Arnold patent, No. 808,- 
227, was invalid, as being a mere aggregation. The suit, however, 
involved only claims 1 and 2 of the patent, which do not make spe- 
cific claim to the "superheated roll." 

In the case now here, defendants' answer sets up the determina- 
tion in the Keno Case, and avers invalidity of patents 808,224 and 
808,227 as therein adjudged; invalidity of patent 832,002, or, in 
any event, its limited scope, adjudged in the Keno Case, which scope 
would not comprehend a wax tailings filler; and, lastly, that patent 
861,555 is invalid, because a wax tailings filler, without a modifying 
or tempering ingredient, is worthless, and, because the original ap- 
plication contained no specification thereof, its introduction by amend- 
ment constituted new matter, rendering the patent invalid. 

Taking the proofs in the record, it appears without a suggestion 
of doubt that, at and prior to 1906, the rubber cement filler was uni- 
versally used ; and the proofs refer to (1) the disadvantages attend- 
ing its manufacture for use ; (2) its use in the factory ; (3) its mer- 
its as a filler; i. e., its durability and effect upon the shoe product; 

(4) the introduction of "Besto" (which is the name given by plain- 
tiff to its wax tailings filler, manufactured under patent 861,555) ; 

(5) its manufacture; (6) use in factory; (7) its merit in the shoe 
product; (8) its effect upon the art and practice of shoe filling; (9) 
the process of Thoma as a distinct or new process; (10) the appara- 
tus as a patentably novel introduction in the shoe filling art. 

It is impossible here to summarize the testimony of the several 
witnesses upon these various matters of fact, or to give any sum- 
mary of all the testimony in the order just noted. But the case, and 
persuasiveness of the testimony in reaching the conclusion which 
has been reached, justifies the extended, references following: 

The witness Pike, who is president of the firm which, prior to 
1906, when naphtha rubber cement filler was universally used by the 
trade in the United States, testifies in great detail respecting its man- 
ufacture, its use in the factory, and its merits as a filler. After giv- 
ing the proportions of ingredients used, he says : 

"Because of the Inevitable and rapid deterioration of this kind of filler, it 
could never be made at the cement factory and shipped as filler; but each 
shoe factory was obUged to keep its own supply of cork and its own supply of 
filler cement, and dole these out separately in smaU quantities to the workmen 
each time the latter required a fresh batch of fiUer." 

Reference is then made to the changing consistency of the filler^ 
because of the variation of the naphtha and the consequent unsatis- 
factory condition necessitating taking the time of operators to at- 
tend to keeping the mixture of the right consistency. He then adds : 

*'A more serious objection, however, to this filler, was due to the extremely 
great fire hazard caused by the excessively rapid production of naphtha 
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fumes or gases, due to the spreading out in the extremely thhi layers of filler in 
the shoe bottoms of so many shoes in tiers of hundreds of racks tightly pa<^ked 
over a large floor area. The inflammable and explosiye fumes from the filler 
snpply barrel was objectionable and dangerous, but it would be hard to con- 
Geiye of a more effective way of Increasing this danger and risk than the con- 
gested accumulation of filled shoes, which it was absolutely necessary to hold 
at this part of the factory for the long period required for the filler to set 
sufficiently to permit the shoes to be imssed on to the next step in their manu- 
facture." 

He refers to the provision in factories of power-driven fans and 
expensive dry-heated rooms to hasten the setting of filler and to dis- 
pose of the gases which would otherwise accumulate, and to the in- 
jurious effect of the naphtha on the health of operators. He explains* 
in detail the effect of the use of rubber combined with naphtha ; the 
latter being merely an expanding element which, when evaporated, 
would leave the dried rubber and cork in a position and in a condi- 
tion to bunch. Ho says : 

**This bunching tendency of the rubber cement filler and squeaking accom- 
paniment were the two most serious disadvantages attendant upon the use of 
this filler. For many years these two disadvantages were recognized as so 
serious and important that many inventors got up fillers to take the place 
of rubber cement filler; but they were all failures. Each one, after a few 
weeks or months of trial, proved impracticable, and they were successively 
abandoned." 

Of the plaintiff's filler, the "Besto," he says: 

"As soon as the Besto shoe filler came upon the market I realized that the 
shoe-filler problem had at last been solved. Besto filler is an entirely new 
kind of filler, meeting all the requirements of the trade, both from the shoe 
factory standpoint and from the wearer's standpoint, and has none of the 
objectionable features of the old robber cement filler. It has long since super- 
seded the rubber cement filler, and, in fact, it so rapidly supplanted the latter 
that by the year 1908, or thereabouts, we quit pushing our filler cement, and 
have since then considered rubber cement filler as practically a thing of the 
past, although there are still a very few small manufactiu^rs who occasionally 
use it. ♦ ♦ ♦ So far as I am aware, the Besto filler was an absolutely new 
product, and new in kind, and the Besto machine was Ukewise new, and, in fttct, 
the first and only fiUer machine that I had ever seen or heard of, at the time 
of their appearance, in 1905." 

The witness Broughton, of large experience in the manufacture 
of shoes and in making of rubber cement, testifies in connection with 
the advance of plaintiff's filler upon the market: 

"I soon recognized that Besto filler had come to stay, and that the days of 
rubber cement filler were numbered. The fire risk which had always ac- 
companied rubber cement filler was gone — there was no longer any fire risk 
when Besto filler was used. Besto filler would dry in all kinds of weather, 
and there were no longer any 'dog days* for the bottoming rootn; but the 
iboe manufacturer could shove his shoes along as rapidly as the filler boys 
ooiild fill them. In exi^anation of what I mean by saying that there were 
no longer any dog days for the bottoming room, it i& necessary for me to 
explain that rubber cement filler in the bottoming room always held up the 
work of the entire factory. So common was this that shoe factories had the 
recognized term 'blockades,' with reference to the d^ays in the bottoming 
room, made necessary by waiting for the rubber cement filler to dry in the 
shoes. A 'blockade* means an unusually great number of shoes waiting in the 
bottoming room for the rubber cement filler to dry out, while the departments 
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further along in the manufacture are at a substantial standstill because they 
cannot proceed in their normal course, but are specially held up because of 
damp weather, which affects the drying out of the rubber cement filler in the 
bottoming room. Under the best conditions of weather and factory equipment 
one-half day was necessary for the rubber cement tiller in the shoe bottoms to 
dry out, and in *dog day' weather I have known the factory to be held up for 
a whole 24 hours waiting for the rubber cement filler to dry out. l^ils is what 
I mean by 'dog days' in the bottoming room. Besto filler ended the *dog days,' 
because it proceeded on an entirely different principle, namely, that of heat. 
In fact, to roe as a practical man, more skilled in the art of cements and shoe 
manufacture than in patents, the main invention in Besto is that it depends 
upon heat. The thing that knocked us out was that Besto set at once, while 
rubber cement filler had to dry out naturally. When the Besto people came 
with the new idea of hot filler — a filler used hot and applied through the use of 
heat in the machine and in the roll — they iMrought something into the business 
which had never been heard of or thought of before, and we simply could not 
compete with them. This use of heat ended all delays and made it possible to 
use a filler having a totally different character from the rubber cement filler. 
Heat not only made the filler quick-setting, but it melted some of the binder 
into the yearns and crevices and approached the filler problem from an en- 
tirely new angle, so that, instead of having a filler that very slowly foun<^ Its 
final condition, we had to compete with a filler that was immediately and al- 
ways in its final condition, and madea shoe ready at once to proceed in its fur- 
ther manufacture In short, with the hot Besto filler, the time required be- 
tween the filling outfit or machine and the sole-laying machine is reduced to 
minutes, while with rubber cement filler the time was a matter of hours." 

The witness Hadley, also engaged in the rubber cement manufac- 
ture, testifies: 

"Here was a filler whose most striking feature was that it set Instantly. 
This was because heat was used, and when applied it quickly parted with its 
heat, so that when it became cold, or nearly cold, it was actually set. and 
then would set no more, but always remained plastic and sticky. It was an 
absolutely new idea in fillers. The result of this was more far-reaching* than 
it misrht first appear. It reorganized the factories. Instead of having to time 
the different departments for a halt or delay of five to ten hours In the bottom- 
ing room while the rubber cement filler was getting dry enough to proceed, the 
shoes were not halted at all, but went right straight forward to the sole lay- 
ing. This not merely changed the timing of all the rooms throughout the 
factory subsequent to the bottoming room, but it released a large amount d 
floor space which had previously been required for the accumulated shoes, and 
it decreased the number of lasts and the number of racks, and did away en- 
tirely with all special drying apparatus, and did away with several cementing 
processes, including the cementing machines and operators, and it introduced 
certainty, where previously there was uncertainty. For instance, referring lo 
the last point, the sole leveler with Besto knows that the racks will come along 
exactly according to the speed of the filler operators, with no delay whatever, 
whereas, with rubber cement filler there would be an accumulati<Ni of say 50D 
shoes on a dry day in a factory making 1,000 pairs per day, whereas, in a 
very humid day there would be an accumulation of from 1,000 to 1,500 pairs of 
shoes on the racks, standing there on the fioor, waiting for the rubber cement 
filler to dry out. All of these shoes were standing there with the lasts in 
them, thereby requiring just bo many more lasts. The point, however, that 
I am mentioning now, is the point of uncertainty or irregularity. If a humid 
day succeeded a very dry day, there would inevitably be an actual halt in 
the normal congestion of shoes in the filling room; whereas, if a dry day 
succeeded a very humid day, the accumulated shoes would dry out faster 
than the normal wants of the sole-laying operator, so that he would be unduly 
rushed. This irregularity, of course, was transmitted all along down the 
line through the rest of the factory. All this stopped when Besto arrived. 
Moreover, the untidy and wasteful conditions of the rubber cement filler were 
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no longer necessaiy. and the use of the Besto machine made It possible for the 
operatoi: to fill his shoes more rapidly and accurat^y, and to waterproof 
them in a superior degree." 

The witness Knowles testified : 

"The delays and difficulties which we used to experience with rubber cement 
filler kept the whole output and the entire shoe factory In a condition of uncer- 
tainty, and largely dependent upon the weather. Hence it was no small boon 
to the shoe manufacturer to remoye all the troubles and causes of complaint 
a( this vital part or center of the shoe factory. Besto filler and the Arnold 
machine made these troubles a thing of the past, and they effected large econ- 
omies. In the average large factory the mere elimination of delay by Besto 
filler saved fr<Hn 5,000 to 10,000 square feet of floor space; saved many 
thoufiands of lasts (depending upon the number of styles carried, frequency of 
changes, and grade of shoes made); saved expensive drying apparatus or 
appliances, and in some factories saved an entire drying room ; permitted all 
the machines and shoe-making equipment, subsequent to the filling end of the 
bottoming room, to be rearranged more advantageously and compactly Q)e- 
cause DO longer necessary to provide for the congestion always inevitable in 
wet weather with rubber cement filler) ; saved considerable labor, and made 
the use of some of the old cementing machines unnecessary." 

■ The witness Chamberlain testified : 

**In some of our factories we had special drying rooms, steam-heated, into 
which we would run the racks of shoes filled with rubber cement filler. In 
some of the factories we had big fans overhead, with big leather board shi^ds 
or deflectors to direct the wind currents hard onto the bottoms of the upturned 
shoes. These fans were power-driven. Without these fans and drying rooms 
we could not get the shoes around the same day: When Besto came in it 
saved us more than half of the floor space, because the shoes could go right 
along without any delay. Besto saved in just the drying space alone fully 
4,000 square feet of floor space in the Keith Ck>mpany's factories. Our busi- 
ness was not more than one-fifth as large then as now. Also it gave us uni- 
formity and certainty. By this I refer to the fact that, in spite of our drying 
apparatus and drying rooms and our utmost care, we would always have 
trouble with rubber cement on wet days, and everything would get blocked 
up or 'blockaded.' Nothing of this sort could happen with Besto. It was a 
big relief to the factory manager." 

Other witnesses, to whose testimony particular reference will not 
now be made upon this branch of the case, testified with the same 
degree of particularity to the same effect. In view, however, of the 
reliance placed by the defendants upon the ruling in the Keno Case 
above noted, it may be observed that the court in that case found 
upon the evidence before it: 

*'The use of rubber cement flUers has been almost everywhere abandoned in 
favor of a filler made and sold by the plaintiff under the name of *Besto.* " 

The testimony of these witnesses, Hadley, Norwood, Barnes, Pike, 
Broughton, Chamberlain, and others, discussing in detail the various 
elements of the filler compound, leaves no doubt .that the filler is, 
and is intended to be, a mechanical compound, and in no sense chem- 
ical, in whose making there are or can be chemical changes or reac- 
tions necessary to produce the desired result. Their testimony, too. 
is unequivocal in support, not only of the utility, but practically of 
the indispensabiHty, of the Arnold hot roll apparatus in practicing the 
art of appl)ring the filler. It may be observed that 1,000 of these 
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machines have been installed in 400 of the shoe manufactories, and 
that they are the instrumentalities for applying this filler to a product 
which is counted annually by well-nigh hundreds of millions of shoes. 
This testimony comes from witnesses, some of them of lifelong 
experience and close application to shoe manufacture and to the shoe 
industry, and some of them the representatives of a second gener- 
ation of families in the manufacture of shoes. All of them speak with 
the authority of those who know what has happened in the great shoe- 
manufactunng industry.. They testify unstintedly in praise of the 
change wrought by the new filler and the necessarily new method and 
new apparatus of applying it; they testify, not merely to the meritori- 
ous advance which it has made as a filler, but to the revolution it 
initiated in the industry; they testify to it, not as superseding a product 
or a state of affairs to which there could ever again be a return as a 
matter of choice, but as a fundamental change of product, of method 
of use, which had produced a corresponding change or order, organ- 
ization, and results, in the filler branch of .shoe making. It is more 
than proof of ordinary commercial success ; it is proof of a complete 
supercession of the prior art in respect of product, method, and apr 
paratus. This is what the proof shows, without regard to any of these 
four patents or their claims or specifications, and upon this testimony 
the plaintiff is justified in its statement of the facts thus : 

"It was the first *hot* shoe filler which had ever been known or used, or 
even proposed. It was a hot filler, in the sense that heat had to be employed 
in its original manufacture, and it was a hot filler in the sense that heat had 
to be employed in its application to the shoe in the shoe factory. This 'was 
something absolutely new in the shoe-filler art, and its advantages were many 
and far-reaching, as set forth in the affidavits found in the record. It was the 
first shoe filler which ever, was, or could be, manufactured in commercial quan- 
tities and distributed throughout the country and carried in stock, ready for 
use. Prior to its introduction there was no such industry in existence as the 
manufacture of shoe filler of any kind. Now it is an important one. It was 
the first and only shoe filler which was normally, as manufactured and 
distributed and kept in stock, in the condition in which it was to i>ermanently 
remain after being placed in a shoe. It was the first and only filler that 
would instantly *set' after b^ng applied to the shoe, and which therefore in- 
volved no delay whatever in the progress of the shoes through the successiye 
stages of manufacture. It was the fii'st and only filler which would remain 
permanently unchangeable in the shoe, and never disintegrate and bunch up, 
and produce squeaking and discomfort to the wearer." 

[1] It is my judgment that the court is not only permitted, but is 
required, to consider the plaintiff's claims, in view of the time and 
condition under which the four patents were brought out. They were 
practically concurrent and copending patents. Each one seeks to be 
contributory in a greater or less degree to the advance or change in 
the art which it is proposed to bring about. Whatever might have 
been the course to be pursued in interpreting or construing them, if 
they appear to be otherwise independent, the court is not at liberty, 
nor is it fair to the patentee, to ignore the express reference made in 
these several patent records to the pendency of the other patents and 
die general purposes sought to be accomplished by the four patents 
as a whole. If the problem concerned the interpretation of land or 
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Other property grants, each containing references to the provisions or 
the purposes of the other, the court would not hesitate to fully refer 
to all of them for the purpose of ascertaining the true intent and the 
construction to be placed upon each, as well as upon all. Therefore 
the question in the consideration of these patents really comes down 
to this : If, as a matter of fact — ^and that such is the fact I have no 
hesitation in finding — these four patents were designed by the pat- 
entees, as well as by the government, to reach both generic and specific 
situations- with respect to the filler, its application and the method in- 
hering in its use, and if the public during 10 years of the lives of the 
several patents has in fact accorded such scope and operation to the 
patents, is there anything in the patents which compels the court, up- 
on the issue here presented, to deny to any or all of the patents the 
broad as well as the particular intent and scope? 

Taking patent No. 861,555, there is no suggestion in the record which 
can be seized upon in support of any claim of invalidity, and the de- 
fendants seek to avoid what would otherwise be an admitted infringe- 
ment by the claim that others had defied the patent. It suffices to say 
that there is no merit whatever in this contention, and there is scarcely 
a scintilla of proof which supports it. The defendants' wax tailings 
filler is the exact product ceferred to in these patents, and if the in- 
fringement-involved nothing further, this phase of the case could be 
passed with a mere direction for an injunction restraining the de- 
fendants from further making and selling the wax tailings filler. The 
infringement, however, must be considered in connection with the 
claims of patent 832,002, which ye broad and generic ; Jikewise the 
claims of that patent covering the loaf fonn of package. This will be 
done later. 

The controversy over patent 832,002 involves the contention that the 
first 14 claims, which on their face are broad and generic, are invalid 
for want of definiteness and precision ; that they cannot comprehend 
the wax tailings filler manufactured by defendants, and which, as above 
noted, is adjudged to be a clear infringement of patent 861,555 ; that 
such claims have been adjudicated by the Court of Appeals for the 
First Circuit in the Keno Case above referred to, and that in any 
event they can have no broader interpretation or scope, except as cover- 
ing gutta percha filler ; that the loaf claims are invalid, as not disclos- 
ing patentable novelty. 

The view taken by the court in the Keno Case involves so fully the 
entire discussion raised upon the claims in issue under this patent 
that that case of necessity is entitled to extended reference. The trial 
court considered claims 1 to 14 — the so-called broad and generic claims 
— ^and, after describing the there defendant's process and product, 
holds said defendant to be an infringer in the following language : 

*'The defendant thus omits the gutta percha of the formula whereby the 
patentee says he has obtained the best results, using Instead more resin and 
pontianac resin. The patentee has stated that other vegetable gums, pon- 
tlanac among chose he names, may be used Instead of gutta percha. Tlie as- 
phalt and brown pitch, which are added In small proi>ortlon, fall under the 
description of mineral oils. The defendant, like the plaintiff, has provided a 
binder for Its cork base without using an Ingredient containing naphtha, and 
252 F.— 11 
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has thus done away with the delay due to the slow) setting of a mixture con- 
taining naphtha, and the objectionable features due to its evaporation. It 
substitutes, for certain ingredients in the patentee's preferred mixture, only 
well-known equfvalents. I see no reason to* doubt that it makes Its filler by 
what is in substance the method of the patent ; and, restricting the claims In 
issue to a shoe-bottom filler produced accbrding to the disclosure of the patent. 
I think they are infringed if they are valid. It does not seem to me that the 
patentee's described method of making a shoe bottom filler can fairly be said 
to be anticipated by the prior patents to Peterson (1S82), Grunzw^g (1889), or 
Goodall (1891). In neither of these is the production of a compound adapted 
for use in fllUng shoes contemplated, nor does either appear to show how such 
a compound may be made." 

The court then, in declining to give the claims a broad construction 
and scope, says : 

"I do not find sufficient ground to believe that the invention described in 
this patent is properly to be regarded as *pioneer* in character, or that the 
product thereof is *new* in the sense necessary to support the plaintiflCs con- 
tention. So far as appears from the disclosure of the patent, the patentee did 
no more than show how to make a filler free from the disadvantages he men- 
tions involved in the use of fillers containing naphtha. Ehccept for those dis- 
advantages, the rubber cement filler does not appear to have been unsatis- 
factory. The evidence affords reason to believe. that, apart from them, it was 
.little, if any, inferior in any essential respect to that produced by the patentee, 
provided that the rubber cement was of the best quality and free from adul- 
teration. What the patentee provided, therefore, was an improved filler, but 
not one sufficiently superior in quality or different in kind from anything be- 
fore known to justil^ calling It a new filler, or regarding the patentee as first 
in a new field of invention." 

The court then conaments upon the success of plaintiff's Besto fillef, 
that it contains "hardly any of the- ingredients mentioned in the patent, 
and is not prepared according to the method therein described (pat- 
ent 832,002) ; that it is made of wax tailings rendered elastic by the 
addition of paraffin oil according to the disclosure of patent 861,555. 
Then in dealing squarely with plaintiff's contention for the validity of 
the broad generic claims of patent 832,002, and the reference contained 
in the other patent respecting its subordination thereto, the court says : 

"No decision is found in which it is held or recognized that the product or a 
described process, whether it be called a manufacture or a composition of mat- 
ter, can pr<^erly be claimed in terms like these, so as to cover every product 
to which the same terms are capable of application. If there are any dr- 
cumstances in which such claims for a product could be held valid to their full 
extent, I am unable to believe that they can be so treated in a case like 
this, where the invention is, at ,most, of an improved filler, not of one wholly 
different in kind from any that preceded it." 

In the final disposition of the matter is found this language: 

"In view of the fact he [Thoma] appears to have devised and disclosed an 
improvement of value, I do not regard the character of his claims in suit as 
suflident ground for holding them invalid, as the defendant contends." 

On the proposition of holding these broad claims valid or invalid, 
it really held them valid, but narrowed them to a product composed, 
as specified, of the gutta percha binder and cork, and then held them 
infringed because the defendant there was using "well-known equiv- 
alents" of elements or ingredients and methods. This attitude of 
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the trial court is a matter of importance, in view of the subsequent 
disposition by the Court of Appeals. The latter, after citing the stat- 
utory requirement for precision and certainty, and noting the diffi- 
culty of application of the rule, doubtless appreciated the situation 
when it said: 

"In the case at tar, which with reference to the claims which absolutely 
lack any statement of any specific proportions, it is plain that the application 
of this rule is difficult, because the specitication deals at great length with 
nmnerous elements necessary to be taken into consideration before it can be 
determined that the generic expressions in these claims which we have copied 
are capable of any certain application, or any application except one in- 
volving experiments by persons who are only ordinarily qualified in the art, 
or the use of the spirit of invention." 

The court, having stated that its views were "not entirely harmo- 
nious" with those of the District Court, disposes of the matter and 
affirms the ruling in this language: 

"The court below seems to have gone outside of the claims for the purpose 
of finding an Interpretation for them, and seems to have accepted the invention 
intended to be covered, not merfDly by reading the claims under the ordinary 
rules of interpretation, but by supplying that in which the claims are abso- 
lutely lacking— precision and deflniteness. Nevertheless we have carefully 
examined the positions of the respondent, and we do not find that the claims 
were asserted to be defective or void by reason of the propositions to which 
we have referred; so that, notwithstanding what we have said in reference 
thereto, we do not feel Justified here in assuming to be wiser than the parties, 
or assuming to declare claims void for reasons not asserted. Consequently 
we have been compelled to draw out from the opinion of the court below for 
what reason it held this patent valid. 

"This seems to come down to the proposition contained in the opinion 
as follows, refening therein to the Inventor, namely: *In view of the fact 
that he appears to have devised and disclosed an improvement of value, 1 
do not regard the. character of his claims in suit as suftlcient ground for hold- 
ing them invalid; but I cannot give them a construction broader than that 
adopted above.' This apparently refers to the foUowing paragraph in tb^ 
opinion of the court, namely: 

** *No decision can be sound in which it is held or recognized that the prod- 
uct of a described process, whether it be called a manufacture or a com- 
position of matter, can properly be claimed in terms like these so as to cover 
every product in which the same terms are capable of application. If tJiere 
are any circumstances in which such claims for a product could be held valid 
to their full extent, I am unable to believe that they can be so treated in a case 
like this, where the invention Is at the most of an improved filler, and not of 
one wholly different in kind from any that preceded it* 

"The effect of all this seems to be that the District Court held that it could 
not sustain the patent to the full extent of the language of the claims which 
we have dted, but fovmd that the patent contained something narrower in 
its practical effect than what is called for by the language of the claims as 
read iivithout restriction. In other words, the opinion seems to have gone 
through the whole state of the art and the circumstances explained in tlie 
specification, and gathered from the whole what it found to be new. There- 
fore, while we make out that, after all, the language of these claims may be 
insuflicient, within the rule which we have dted from Mr. Walker, yet, in view 
of the fact that neither the court below nor the respondent stands on proposi- 
tions of that character, we feel that it is going beyond the province of this 
court to assert such a proposition, which plainly involve serious difficulties. 

"We apprehend, however, the difficulty arising from the fact of sustaining 
the patent on a narrower reading than the natural' reading of the claims in 
controversy, and that under the circumstances the invention, as we are sus- 
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talning it, is a narrow one, while the claims themselves are perhaps broad. It 
is therefore necessary for us to caution the profession and the public that 
the patent is always to be read and Interpreted in the manner in which the 
learned judge of the District Court interpreted it, and not with a mere refer- 
ence to some possible interpretation which may be put on the claims." 

The facts, as hereinbefore found, compel the conclusion that the 
advance wrought by these patents was not a mere "improvement," 
but, on the contrary, invention ofr a primary character. No bet- 
ter or other tests can be applied than through inquiries such as those 
made and answered by the workers in the art, as detailed in the rec- 
ord. Now the circumstances that, in the commercial art, plaintiff's 
Besto filler has achieved conspicuous success in driving out and com- 
pletely superseding the naphtha filler, as the witnesses detail, and 
that it has achieved this because of cheapness, are not at all relevant 
to the inquiry respecting the validity or scope of the claims contained 
in patent 832,002; nor do they in the slightest degree countervail 
plaintiff's contention that Thoma's real invention was broad and com- 
prehensive, or that the wax tailings and the gutta percha binder fill- 
ers are but exemplifications — species — of his broader and generic 
conception. Indeed, when considered in connection with any one 
patent alone, and wl^en, as here, the disclosure is accompanied by 
revolutionary changes of the art, they support the claim, n9t of mere 
"improvement," a mere differentiation in degree, but radical, inven- 
tive departure. And that in my judgment is the credit to be given tc 
plaintiff's filler, notwithstanding the conclusion reached upon that 
phase of the patents, in the Keno Case. So that the question is: 
Did Thoma, although his conception and attempted disclosure was 
and is broad in fact and in spirit, nevertheless fail in his effort to get 
the protection of the patent laws, because his claims are not writ- 
ten out so that they can be understood and applied for the accom- 
plishment of a broad purpose? 

The view of the trial court in the Keno Case, that, except for the 
disadvantage (of using naphtha in fillers), the rubber cement filler 
"does not appear to have been unsatisfactory," can obviously be 
expressed of any article, apparatus, formula, or situation which 
has been superseded by another. The methods of communication 
employed prior to the advent of the telegraph, telephone, typewriter, 
were all, except for their disadvantages, satisfactory. The fact and 
degree of invention must necessarily turn upon the character and 
degree of disadvantage which has been overcome by the embodiment 
of the new conception. And it may be observed that the suggestion 
of fact, that, if rubber cement of higher quality were used, the rub- 
ber cement filler "was little, if any, inferior to" Thoma's patented 
filler, is not only wholly without support in the present case, but the 
testimony of all witnesses — particularly Pike, Norwood, and Cham- 
berlain — and the entire history of the new product and the disappear- 
ance of the old, indubitably negatives such to be the fact. Indeed, 
these witnesses establish beyond doubt that the disadvantage result- 
ing from the use of naphtha were insuperable; that all efforts to 
overcome them were unsuccessful, because of its influence in expand- 
ing the rubber, and then, after evaporation of the former, the lat- 
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ter dried, with the result of "bunching" or guttering in the sole. And 
it is a fact of no small significance that during the 10 years' use of 
Thoma's filler, no one has succeeded in the apparently simple venture 
of improving the grade of rubber cement filler, to the end of shar- 
ing with the Thoma filler the field monopolized by the latter. 

It thus appears upon reading the Keno Case that the Court of Ap- 
peals, while concluding that the trial court "seems to have gone out- 
side of the claims for the purpose of finding an interpretation for 
them, and seems to have accepted the invention intended to be cov- 
ered, not merely by reading the claims under the ordinary rules of 
interpretation, but by supplying that in which the claims are abso- 
lutely lacking — ^precision and definiteness" ; nevertheless its action 
in holding the claims valid, but narrowly applied, is affirmed — the 
court at the same time declining to assert that the language of the claim 
is "insufficient because of the serious- difficulties mvolved," and with 
apprehension of the "difficulty arising from the fact of sustaining 
the patent on a narrower reading than the natural reading qi the 
claims in controversy, and that under the circumstances the invention, 
as we are sustaining it, is a narrow one, while the claims themselves 
are perhaps broad.** 

Now, to my mind, the "serious difficulties" attending the invalidation 
or the narrowing of these claims, the ample reasons for not so re- 
jecting them or cutting them down, may be thus stated : 

First. That through such limitation the plain intent and purpose of 
both the patentee and the Patent Office, the one to disclose, the other 
to recognize and protect, a broad conception, is frustrated. 

Secondly. That the conception and the disclosure is of a compound, 
mechanical in its nature, the proportions of whose ingredients may be, 
and in patents covering that kind of invention f requentl)r are, referable 
to the skill of the artisan, or to experiment properly within the capa- 
bility of the skilled worker in the art. The question is not: Are pro- 
portions stated in the claims? If not, they are invalid. But radier, 
does the absence in the claims of a statement of ingredients or pro- 
portions render futile the effort of one skilled to practice the inven- 
tion. This latter question frequently, especially in interpreting broad 
claims, is, and can only be, determined by recourse to the specifications 
or drawings. When in a compond not chemical wherein reactions 
or changes in constituent elements, which depend upon proportions and 
proportions alone, are sought, but a purely mechanical compound, the 
ingredients and their characteristics are known, the proportion nec- 
essary to produce a certain result is frequently left to be determined, 
either upon judgment or skill exercised upon the strength of infor- 
mation at hand, or to be found upon reference to the other portions 
of the patent. Thus scores of patents, covering formulae for mechan- 
ical mixtures, contain no further directions for proportion than such 
as may prove "suitable" to make a "plastic," a "granular," a "lumpy" 
mass. Now, with respect to the absence of a statement of ingredients 
in thes,e broad claims, the same tests must he appUed. Obviously, if 
a patentee's invention is broad, the language of his grant must be cor- 
respondingly broad. A cardinal rule of interpretation, that general 
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words are strengthened by exception and weakened by enumeration, 
doubtless frequently confronts a patentee in his efforts to state his 
claim so that its language will coincide with his invention. Thus, if 
Thoma, in his statement of claim of patent 832,002, had said that it 
comprehended a base "like cork or its equivalents," or a binder "like 
gutta percha or wax tailings, or their equivalents,'^ no one would have 
thought the daim invalid, but, on the contrary, would regard the sit- 
uation as involving an interpretation of the terms "base" and "filler," 
or "component," in the light of the doctrine of equivalency, as that 
doctrine may be applied, and the mere absence of such a statement or 
statements in a claim does not destroy either validity or the broad scope 
of the claims^ if the latter, upon the two con'siderations next alluded to, 
can be ascertained. 

Thirdly. These very two patents, 861,555 and 832,002, in their speci- 
fications apprised the Patent Office of two specific forms of filler and 
their respective ingredients of indicated proportions, and the patents 
on their face — aside from the asserted subordination of the one to the 
other — expressly indicate that the invention comprehends broad equiv- 
alents of the specific ingredients. The patents, and the record of their 
prosecutibn in the Patent Office, cannot be read without the conviction 
that recognition to the claim of breadth was intended ; that the office 
regarded the specifications as sufficiently definitive of the broad terms 
of the claims, and intended, by allowing these broad claims, to rec- 
ognize the equivalency now demanded. The fact that one patent 
comprehends a specific nonyegetable binder, while the other refers to 
vegetable binders, is most striking proof of the purpose on the part 
of the Patent Office to recognize, in these broad claims, the charac- 
teristic of the ingredient to produce the quality of elasticity, pliability, 
unchangeability, rather than mere origin. In other words, the gov- 
ernment framed its grant upon the basis of the information disclosed 
by the patentee, and trusted to rendering it certain, if need be, by re- 
sort to that information now of record in these patents. No rule of 
interpretation forbids a court from doing that very thing, certainly not 
as against a defendant who, apparently, is using that same information 
in his alleged infringement. Of course, if the court were called up- 
on in this suit to answer the question, WTiat do these broad claims in- 
clude and what do they exclude? by way of enumerating all possibte 
ingredients and their equivalents, or their proportions, it could not be 
done, any more than it is ever done or required in any broad or generic 
claim. The problem is no other or different than that arising upon a 
claim narrow in terms, asserted in fact to be entitled to a broad ef- 
fect. The question always is: Is the claim susceptible of, and en- 
titled to, an interpretation and scope which will comprehend the act 
of an alleged infringer? It is my judgment that the government, so 
far as the present case is concerned, answered that question in the 
affirmative as between Thoma and the defendant; that the court is 
hound to affirm that view ; and further support is found in this next 
consideration of patent 832,002. 

Fourthly. There is not a suggestion of any fact or circumstance 
drawn from the prior art which because of that art — i. e., prior dis- 
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closure of the breadth here claimed — demands that the prior art, and 
therefore the public, have the credit of the breadth 'claimed. There 
is no prior art patent referred to in this case, except Rowland, which 
contains no suggestion that can afford a basis for limiting Thoma 
either as to kind of filler or method of application — ^not a suggestion 
of a filler having ingredients requiring heat for their mechanical union 
or application. In the Keno Case, neither of the courts found, in the 
art as shown by such patents, any basis for limitation or for denying 
to Thoma fundamental diflferences of characteristics and giving him 
credit for mere difference of degree. In the present hearing defend- 
ant produced, through the witnesses Whitten, Tirrell, Willis, and Haw- 
ley, exhibits of filler composed, as they say, of a "layer of comminuted 
material such as waste flax fiber mixed with a sticky binder of waxy 
pitch of a bituminous nature. But the inspection of the exhibit will 
at once refer them to a date in the art prior to even Rowland, for they 
appear to be felt, which could not be used except by cutting out and 
fitting to the soles. They testify strikingly to the advance m the art 
wrought by Thoma's compound. The very fact that little, if anything, 
in the record or practical art, can be cited against these broad claims, 
is most strongly supportive of the presumption of brpad validity. 

Fifth. A last consideration arises out of the concession of fact, ap- 
pearing in defendants' answer and supporting affidavit in this case, 
that the binder ingredients of patents 861,555 and 832,002 are equiva- 
lent. True, this concession is made in support of their contention that, 
because of such equivalency, Thoma "exhausted his monopoly in tak- 
ing out patent 832,002, and that there is no further patentable sub- 
ject-matter to warrant a prolongation of the monopoly of his later pat- 
ent, 861,555, by merely selecting another well-known binder from a 
well-known group of bituminous binders" ; but that contention man- 
ifestly concedes breadth of invention which ought to be recognized 
somewhere, and any considerations of. "prolongation" of monopoly 
ought not to be assertable by an infringer when neither patent has ex- 
pired. 

[2, 3] There remain claims 15 to 29 of tiie patent under consider- 
ation, concerning the "loaf" form of putting up the product.. Here 
again the court should take the larger view taken by the government 
in granting the patent, and recognize the novelty, the utility, and the 
practical indispensability of this form of product, in its relation to the 
larger object of the patent. It is a further suggestion of the marked 
difference between the old and the new filler — that the latter, because 
of its characteristics, its elasticity and tenacity, could not be put up 
^d handled in ordinary forms of containers. The clainis should be 
upheld as covering a novel as well as — the proofs show — ^an indis- 
pensable feature of the filler invention. The conclusion is therefore 
reached that the. broad claims of patent 832,002, particularly 1, 4, 7,^ 
are valid, no matter what support there may be for upholding them* 
as covering independent invention, and are entitled to the broad inter- 
pretation claimed by plaintiff, that the filler "loaf' claims thereof are 
likewise valid, and that both are infringed by the defendants. 

[4] In considering patent No. 808,224 covering the method, or 
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process, whatever may appear as confusion between process, prod- 
uct, or apparatus, there can be no doubt that the disclosure, is essen- 
tially of a process new to shoe making. The use of heat in apply- 
ing a filler, and that alone, upon the record h^re, makes it patentable. 
It is the disclosure of "a mode of treatment of certain materials to 
produce a certain result," and as such quite independently of the 
mechanism necessary to practice or carry it out. Cochrane v. Deen- 
er, 94 U. S. 780, 24 L. Ed. 139, cited in Expanded Metal Co. v. Brad- 
ford, 214 U. S. 383, 29 Sup. Ct. 652, 53 L. Ed. 1034. Now, in the 
case before us, Thoma might have directed the melting of a filler and 
its application to the shoe bottom with a spoon, followed by pressure 
with a hot fiatiron; and the conception of using heat as a mode of 
treatment would have been none the less novel. The conclusion is 
that this patent is valid — ^infringement is not denied — and I am un- 
willing to follow the Keno Case. 

[5] This leaves for consideration the apparatus patent 808,227. 
It i,s needless to say that the views already expressed respecting the 
Thoma filler patents will permit denial of validity to this Arnold 
patent only upon a showing that the mechanisms in the art before us 
demand it. It may be that in the Keno Case, infringement of this 
patent was evaded becaUse the defendant did not practice the inven- 
tion disclosed in claims 1 and 2, there in contest. That the defendant 
here infringes claim 3 — we will not consider the others — cannot be 
contested on the proofs. So it leaves only the question of validity. 
That this apparatus has been accepted by manufacturers as practi- 
cally the one instrumentality for utilizing the Thoma filler, and prac- 
ticing his process or method ; that it came into the art as an appara- 
tus which (or whose equivalent) was practically indispensable for 
using a hot filler; that it has been a "hot filler" machine, respected 
by the public as enjoying the protection of the patent in question — 
is not seriously questioned. Doubtless other arts disclosed a steam- 
jacketed table or melting pot, a heated roll; but there is no sugges- 
tion in this record of an apparatus used or usable for the purpose of 
applying filler to shoes ii\ the manner disclosed. The introduction of 
the mechanism containing the heated roll, the organization of the ap- 
paratus as disclosed, is concededly new in the art, and it was nei- 
ther aggregation nor mechanical skill; and the proofs here not only 
support the presumptive validity of the patent, but they go far toward 
eliminating the possibility of question. 

The conclusion is that the patent is valid, and infringed by de- 
fendants in the manner and by their conduct disclosed in the proofs. 
If justification for the great, perhaps inordinate, length of this opin- 
ion be necessary, none can be given, fecept such as arises out of a 
case involving what are conceived to be inventions of much conse- 
quence in a great industry; out of contrary views and results in oth- 
er litigation, which, upon proofs here, do not appeal to me; views 
and results which, if followed or adhered to, break down in a large 
degree these inventions, and destroy the fruits of a decade of recog- 
nition and development. The proofs on* the facts in the case seem not 
only satisfactory, but their persuasiveness on practically every branch 
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is accentuated by the absence of serious effort to gainsay them; and 
the convictions here entertained upon the ultimate questions of valid- 
ity and infringement are such as prompt the issuance of an injunc- 
tion against the defendants conformably with the views, expressed. 
Such injunction may be prepared by complainant's counsel. 



NORTH AMERICAN CHEMICAL CO. et al. v. DEXTER et al. 

(District Court, E. D. Wisconsin. January 22, 191&) 

Patents ^s>328 — ^Validity — Shoe Bottom Fiuucb — Shob-Fillino Apparatus 
— Pbocess fob Felung Shoe Bottoms. 

. The Thoma patents, Nos. 832,002, 861,555, and 808,22^, and the Arnold 
patent. No. 808,227, relating to the process, material and apparatus for 
filling shoe bottoms, held not invalid because ot prior use. 

In Equity. Suit by the North American Chemical Company and 
others against Alvin 5. Dexter and others for infringemfent of patent 
Decree for plaintiffs. 

Edward Rector, of Chicago, 111., and Quarles, Sf^ence & Quarles, of " 
Milwaukee, Wis., for plaintiffs. 

Gillson & Gillson, of Chicago, 111., Clyde L. Rogers, of Boston, Mass., 
and E. H. Bottum, of Milwaukee, Wis., for defendants. 

GEIGER, District Judge. The case is before the court upon final 
hearing, after an exhaustive presentation of a motion for preliminary 
injunction. The views of the court upon the latter are embodied in 
an opinion filed August 1, 1916 (252 Fed. 148) and upon the present 
hearing there has been a practical concession that, except in the par- 
ticulars to b»e now considered and disposed of, there has been no de- 
velopment in the testimony taken for such final hearing which tends 
or in justice should be considered by the court as demanding or even 
warranting a conclusion different from that reached, upon the former 
hearing. Reliance is now placed upon a defense not heretofore raised 
or suggested, namely, that prior to the date of the invention of the 
patents in suit a shoe filler, alleged to resemble that of the- patents, had 
been made and used at certain places in New England. In other 
words, prior use defenses are now set up and sought to be sustained 
by the proofs. 

These prior uses, two in number, are : First. The so-called "Dizer" 
use, alleged to have occurred at East Weymouth, Mass., some time 
during the years 1897 or 1898; the filler being prepared by a man 
named Douglas Easton, and therefore referred to as the "Easton** 
filler. Seccttid. The so-called "Farrell" use, originating with a man 
bearing that name and at a place called Scituate, Mass., during the 
years 1900 or 1901, and said to have been supplied to sev^fal factories 
in the New England shoe district. 

As in ordinary cases, the consideration of the proofs upon these 
defenses must be directed to the ultimate question of establishing 
identity of product or process to the requisite degree of certainty. 

^s^For other cai«s see same topic ft KET-NXTMBBR In all Key-Numbered Dlgeets ft Indexes 
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Naturally, in the exhaustive preparations made for the former hear- 
ing and for the trial of other proceedings involving one or more of 
the present patents, all having wide publicity, that these defenses were 
never before suggested must at the outset produce a sort of scepticism 
respecting their merit. That, however, cannot dispense with an anal- 
ysis of the testimony and an ascertainment of its legitimate weight 
and probative force. 

The "Easton" filler is ascribed to the "authorship" of one Douglas 
Easton, who was questioned (he was 80 years of age) to give his rec- 
ollection of what transpired 20 years ago. His testimony, also that 
of other witnesses on either side of this issue, may be summarized and 
considered in its pertinency: (1) To the fact and time of making and 
using any alleged anticipating filler; (2) character of the filler in re- 
spect of ingredients ; (3) its consistency ; (4) the method and manner 
of its use and application to shoe bottoms, e. g., whether soft and sticky 
and whether applied "hot" ; (5) the degree of its use, i. e., whether 
actual public knd commercial, or merely experimental. 

Taking the testimony of the witnesses : 

Easton, while giving emphasis to the infirmity of his memory be- 
cause of advanced age, and, apparently, because of insignificance of 
the "filler" incident as an "experiment," gave this answer to a ques- 
tion asking for explanation or description: 

"I can tell you better by saying here is the fiUer. (producing two soles with 
filler on them). The filler will speak for itself a good deal better than my 
language will. It is made of pitch pine gum tar and bran. I had them on 
hand In the tannery, and I used them. For one thing, I know the bran was 
used for a depilatory, or drench, to make a sour of it, to take the lime ouf 

He identifies a memorandum book containing a recipe : 

'*Semlfiexible fiJ ler for shoes. Four parts pitch pine gum, one part tar; melt 
and add bran, according to your judgment. Apply hot." 

This was written into the book in 1898 in response to a request from 
his employer that he "write off" for him the many things he was "get- 
ting up" for use in the shoe factory, etc. — the idea being to preserve 
them. He expressly disclaims any recollection, except as the recipe 
furnishes him the fact, and when a call was made for information 
"how this filler was heated to apply in shoe bottoms," he referred his 
questioner to "some one who knows better" — in particular to one Orr, 
a witness, whose testimony is next commented upon. 

The observation may be made that Easton was an employe of the 
Dizer factory, and apparently for many years its "expert." He de- 
scribes generally the position he held as such ; therefore a comprehen- 
sive statement respecting the pertinent considerations — the character, 
consistency, actual or contemplated application, etc., of the filler "dis- 
covered" by him and used by his employer — might well have been ex- 
pected from him as the naturally primary and first-hand testimony; 
and his inability to give it, necessarily constitutes an infirmity or im- 
pairment of the probative force to be accorded to such partial tes- 
timony as he gave, and, as will be seen, it must have a like tendency 
to impair the force of all other testimony which has inherently a sort 
of secondary quality. 
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Orr testified to emplo3mient by Dizer from 1890 to 1900 as their 
mechanician ; that Easton "made a bottom filler arid came to me for 
something to heat it up, so I gave him * * * a * * * wax 
pot" ; that the hot filler was tried out, and it was found it hardened 
up too hard ; that he had no data regarding the length of time it was 
used; that it was "tried in the regular line of shoes"; that he does 
not think it was used six months, and whether it was used as long 

: as three months "Mr. Davis, the foreman, could give a better idea." 

He testified that there was "quite a good deal of experimenting in dif- 
ferent kinds of fillers at that time" ; that the Easton filler was heated 
in the wax pot, applied with a putty knife, but he never actually saw 
any of ,it being heated or heing applied. He had nothing to do with 
the manufacture of shoes made in the factory. 

His testimony properly draws tlic comment that he does not en- 
deavor to speak respecting the character, consistency, ingredients, 
or manner of application of the filler, but confines himself to the sin- 
gle fact of furnishing an appliance to heat up filler. Like the wit- 
ness Easton, he refers to another, the foreman, Davis, as competent 
to furnish other facts which were the subject of inquiry. 

I Davis, after testif3ring to employment as foreman by Dizer from 

i 1891 to 1899, says that in the fall of 1897 Easton "got up a shoe fil- 

ler that was used hot," and that it was used in* a regular way in the 
factory for filling the bottoms of Goodyear welt shoes for a period 
of three or four months; that his employer was making about 100 
dozen a day Goodyears at that time. The Easton filler enabled great- 
er expedition in getting the shoes through the factory, but complaint 
was made of it because the shoes became inflexible. Whereupon 

I "they returned to the use of the old rubber cement filler," and con- 

tinued to use it until he left. When asked to explain the manner of 
use or application of the filler, he' said: 

"When we first got it np, we tried to put It In as he (referring to Easton) 
sent it up ; but we could not use it. Mr. Orr got me up a machine, i)r a wax 
pot, I think it was, and I had some wires across to lay our knives on. We 
used to use a couple ot these, a putty knife or a case knife, and we used to 
lay them on that wire over that hot steam, and have one heating while using 
the others." 

He further asserted that the knives were kept warm or hot by 
i steam that was supplied "to the steam- jacketed kettle." 

The significance of this testimony is in its substantive and formal 
pertinency to the appliances and to the methods used by Thoma as 
described in the patents in suit. I do not understand that Davis pro- 
fesses to know anything about the ingredients; certainly he did not 
testify to the consistency of the so-called Easton filler. It is a cir- 
! cumstance worthy of note that he never told anybody about it, or 

tried to introduce it in factories where he was later employed. But 
the most significant feature of his testimony grows out of its rela- 
tion to other testimony, hereafter commented upon, respecting the 
use — the actual daily use and detailed application — of the filler. Ob- 
viously, Davis did not himself work as a shoe filler. He was fore- 
man, and, when he was pressed to fix the date of the so-called "Diz- 
er" use, he said, among other things ; 
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"I had two yery bright Italians, and that was while we were nsing Mr. Eas- 
ton's cement, and we had a strike among the welters and stitchers, and we 
took a part of them, called the *Jo JeflP,* and we put them on the Goodyear ma- 
chines to help us out there, and I know that was before 1898." 

The pertinency of this tying-up of his own testimony with that of 
the two Italians, who subsequently became witnesses, can be appre- 
ciated in connection with what has just been said, namely, that Da- 
vis, being the foreman, never personally worked at applying the fil- 
ler, and therefore the detailed facts were obtainable, if at all, from 
the witnesses to whom he thus referred. 

Lewis, who was superintendent at the Dizer factory from 1890 to 
1904, claiming familiarity with the bottom filler used in welt shoes, 
testified that he knew of a bottom filler "that was applied hot" ; that 
they had given more or less thought to finding a substitute for the 
felt filler, because the latter was expensive and had to be fitted by 
hand ; that they tried dust and cork, putting it on with a putty knife ; 
that the witness saw some stuff advertised in a New York paper, got 
a sample of it, which was tried "to make a waterproof shoe," and 
"the outcome was Easton's experiment for the filler to go along with 
it." He does not remember the ingredients of Easton's filler, say- 
ing, "only I know th^re was pitch and tar or something in it." The 
date is fixed during the period of the witness Davis' employment. 
Whether, however, it was prior to 1904, he said that it was back in 
the '90's— '95, '96, '97, along there. "All along there we experiment- 
ed all the time on something, and Davis was running the making room 
during that time the entire period." He professed, however, to 
speak positively respecting the manner of application of the Easton 
filler to shoes, viz. : 

"Q. Can you state how the E3aston hot filler was applied In shoe bottoms? 
A. It was applied hot in a jacketed kettla Q. Steamr jacketed? A. Steam* 
jacketed kettle, and applied with a knife. Q. And were the knives kept hot for 
use in laying out on the shoe bottom? A. Yes. Q. How were they kept hot? 
A. Laying on the side of the kettle up there, they had soiiie attachment to 
keep them hot. Q. So the knives were kept hot with the same steam that 
heated the kettle? A. I cannot answer that The kettle was hot, and the 
knives were on a hot or warm surface." 

The witness further says that the Easton filler was abandoned, 
and the rubber cement filler again used, because the former left the 
shoes inflexible. He, too, like the witnesses Easton and Davis, does 
not appear to have ever told any one about Easton's filler. 

Keene, who was machinist, carpenter — everything in that line, ev- 
erything but shoe-making — at the Dizer factory from 18SX) to 1900," 
testified to fitting up a kettle for making "what I always called 'Doug's' 
filler" ; that he was not familiar with the manner of carrying on fill- 
ing shoe bottoms, but had something to do with "setting up the para- 
phernalia" ; that in 1897 or '98 he fitted up a pipe in what is called 
a jacket kettle — a steam- jacketed kettle — and the filler material was 
heated therein; that he did not know what instruments were used 
to put the filler into the shoes; that the job of fitting up steam- jack- 
eted kettle was done by him personally imder the instruction of the 
witness Orr. 
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The testimony thus far reviewed was offered on behalf of the de- 
fendants, and it is well, at this point, to consider its persuasiveness 
for even prima facie support of the defendants' contention. The ob- 
vious weakness, considering it as a whole, is, first, in not establishing, 
to a fair degree only, the ingredients actually used by Easton in mak- 
ing any filler ; and, secondly, whether the filler used at the Dizer fac- 
tory was in fact such as was made according to the formula which 
Easton offers in Ae "recipe," assuming that such recipe is sufficient^ 
ly proved as an item of evidence; third, the character of the use is 
rather clearly — and, by the testimony of some of the witnesses, over- 
whelmingly — shown to have been experimental ; fourth, though this 
becomes apparent upon consideration of both plaintiffs and defend- 
ants' testimony, whether any paraphernalia was ever rigged up for 
the heating and application of this filler, and not, as is suggested 
in the testimony of the witness Lewis, to use in connection with a 
waterproof material for "painting" soles. 

As has been suggested, the defendants' case upon this issue was left 
to await with some eagerness the story of witnesses, if they could be 
produced, who did the actual work of filling shoe bottoms with this 
so-called Easton filler ; and the plaintiffs did produce the identical two 
witnesses — ^the two "bright Italians" — referred to by the witness Davis. 
It is not necessary that their testimony be given verbatim, except in 
the particular^ which appear to respond to the expectation, produced 
by defendants' witnesses, that it would be corroborative of their stories. 
It is evident that these two witnesses were regiilarly engaged in using 
rubber cement filler. Both of them gave testimony whose simplicity 
of recital leaves no doubt that they had in mind the very times, places, 
and situations which the defendants' witnesses attempted to recall. 
Both concur in the defendants' testimony in respect of the use of a little 
"pail" containing some hard, black stuflF, one of them giving his ex- 
perience thus : , 

"Q. You say 'sometlin(»' — do you mean that different batches of this filler 
were brought to you? A. Sure; different ways. Q. Explain what you mean. 
A. I mean it was hard to use them. They did not stick very good, and I didn't 
like to use them, and I only tried a few shoes; then they stopped them 
again and they used the old stuff for a time; and then they came in again, 
and asked me lots of times to try them. Q. But, when they would bring in 
a pall of this hard filler, you would stop using the old stuff and use this hard 
stuff? A. Only for a few shoes, and then they would go on with the old 
stuff again. Q. Would you use this hard stuff from the pail, or would you 
put it in something else and use It? A. No ; in the pail. I took the pail. It 
>\-as so big, you know (illustrating), and it was a tin pall, you know, five or six 
pounds in a pail, you know — I mean the pail weighs so much, but I don't know 
exactly how much. Q. Did you ever see that hard filler for a whole day at a 
time? A- No, sir. Q. How long would there be between times? A. Well, 
sometimes it would stay a week, sometimes two weeks, and sometimes a 
month — ^I don't remember well, but he came, lots of times, you know. Q. 
Did he teU you why he brought you some more of this filler? A. No; only. he 
came up to me and says, *Try them ;' that is all. Q. Did he tell you whether 
it was all alike, all the same? A. Well, he thought he would bring It a little 
different each time; but I didn't find much difference in any way when I 
used it Q. Did you heat this filler to use it, this hard filler? A. No. Q. 
Was It hot when you used it? A. No ; It was not hot" 
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On cross-examination he denied positively ever having "some stuff 
brought up hot in pails from downstairs to fill shoes with," and re- 
iterated his statement on direct examination that "the ftUow with a 
little pail" came round to the witness' place and says " 'Try this/ and 
I tried them in a few shoes and then he would go again, and I would 
not see him for quite a while, and then he would bring some more 
stuff." He denied having scMne other stuff, brown, not black, in color ; 
likewise having a kettle heated with steam. His recollection is sought 
to be refreshed by reference to Keene's alleged fitting up of a kettle, 
and he answered positively that he did not see anything like that at 
all. He testified to putting the filler in witfi knives ; that it would not 
stick well in the shoes. 

The other witness testified that he recalled some one's bringing in 
another kind of filler in a pail — dark stuff, with ground cork, that was 
put into the shoe cold, dipped right out of the pail ; used for a day or 
two. On cross-examination, when his attention was called particularly 
to matters suggested by the defendants' witnesses as to the consistency 
and hot or cold application of the filler, he corroborated the other 
Italian with great emphasis. When his attention was called to the 
kettle rigged up by Keene, one of defendants' witnesses, the following 
testimony was given : 

''Q. Don't you rem^nber, about that time, Mr. Keene was up there and 
rigged up a kettle to be heated by steam in the bottoming room, so that you 
could warm up the filler and put it into the shoes? A. Yes ; I remember that. 
Yes; he put that right side of ipe; yes." 

When re-examined, he testified: 

"Q. Now, about that steam kettle that Mr. Keene fitted up, do you remember 
using something like tar — A. To put on inner sole, I remember that Q. 
W-ell, wasn't that what the steam kettle was for, to heat the tar? A. Yes; 
I remember that, sure. When they put the tar on the inner sole, I remember 
that I put that in like and put the bottom filler on top." 

The importance of this latter testimony is its utter repugnancy to 
the defendants' testimony respecting the use of a hot filler or the rig- 
ging up of an appliance necessary to use Easton's filler similarly to 
the manner in which Thoma's is contemplated to be used. The testi- 
mony shows — ^indeed, that is suggested by the witness Orr — ^that cer- 
tain stuff, like tar or asphaltum, was being used at that time for paint- 
ing the inner soles prior to the application of the filler, and this had 
to be heated before application to the shoe bottom ; and very plausibly, 
and in my judgment probably, defendants' witnesses may, have con- 
fused the paraphernalia rigged up by Keene for that purpose with 
the subsequent paraphernalia necessary to apply the Thoma filler. 

Upon this state of the testimony, it is possible to reach the conclu- 
sion, beyond all doubt, of an anticipating use of the Thoma filler at 
the Dizer factory in the years 1897 and 1898. I have no hesitation 
in saying that not only is every matter of fact involved in the in- 
quiry open to grave doubt, but I am quite willing to suggest that tlie 
testimony as a whole preponderates quite strongly against the truth 
of defendants' claim. In considering the testimony of the Italians, 
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no little weight should be given to the suggestion of the defendants' 
testimony that they speak directly to crucial matters upon the issue. 
Great weight should be given to their testimony, because of its per- 
fectly evident disclosure of the picture which each of the witnesses 
had in mind, and their unaffected and apparently disinterested meth- 
od of recital of facts. There is no suggestion that, when testifying, 
they were under any stress of zeal, friendship, or bias for or against 
either of the parties to the case, and their emphatic denials respect- 
ing the details of use of the Easton filler, as testified to by the de- 
fendants' witnesses, as well as their perfectly clear explanation of 
the wholly experimental character of the use, not only .throws all of 
the defendants' testimony in doubt, but, as suggested, preponderates 
quite strongly against the truth as claimed by it on this issue; and 
I reach the conclusion that the defendants have wholly failed to es- 
tablish the Dizer use. 

With respect to the "Farrell" filler use, a summary of the testi- 
mony may be dispensed with, for these reasons: The inquiry, as 
with the Wzer use, is directed to the primary questions (1) respect- 
ing the making and use of any anticipating product; (2) its charac- 
ter, consistency, and ingredients; (3) the manner of its application, 
i. e., whether hot or with the use of heated implements ; (4) the de- 
gree of its use, whether public or purely experimental. If it be as- 
stuned that Farrell did make some sort of a new filler at the Scitu- 
ate Mills, what its constituent ingredients were is as a fundamental 
inquiry susceptible of no answer upon the testimony, other than 
plaintiffs' counsel gives, i. e,,' "no living man knows or claims to 
know." Farrell is dead, and witnesses who knew him in life, who as- 
sume that his activities were directed to the discovery or perfection 
of a new filler, credit him and his activities with total secrecy and mys- 
tery, disenabling any and all efforts to elicit reliable information. 
Those who were interested in the mill — ^those who worked for or with 
him — ^not only attribute to him "a secretive way of wanting .to 
keep his devices to himself, from the man he had there," but all as- 
cribe their inability to testify to the facts inquired about to his ap- 
parently complete assertion of that trait. True, one witness volun- 
teers to tell that, as the "backer" of the enterprise, he paid bills for 
cork, rosin, pitch, or 'glue ; other testimony relates to barrels or .con- 
tainers, marked "Burgundy pitch," purchased and received at the 
mill; but, except as this gives a basis for inference — ^more properly 
conjecttire, I believe — ^respecting their introduction into the filler 
subsequently claimed to have been used, no witness presumed to 
speak directly upon ingredients or proportions of admixture entering 
into the alleged filler. 

Now, much testimony not only developed this situation, but, be- 
cause of it, much more was taken to the end of supplying the defect, 
through facts disclosing how the filler was used — ^principally at the 
Arnold factory. In this way it was aimed to develop facts, respect- 
ing npt only the consistency and manner of applying the filler, but 
also, inferentially, its ingredients. But the result, in my judgment, 
is even more incapable of establishing the defense than that which 
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arose upon the Dizer issue, for this reason: Witnesses, artisans 
who claim actually to have applied Farrell's filler, are in utter dis- 
agreement pertaining to the consistency of the filler; i. e., whether 
sticky or pasty, whether it had to be heated before applied, whether 
a heated knife or other implement was used in its application. The 
testimony as a whole, as upon the Dizer — ^and as frequently happens 
on any — ^prior use issue, discloses the very frailties and infirmities 
attending testimony given by witnesses whose recollection must be 
asserted in the light of perfect knowledge of the present day prac- 
tice and product. It illustrates again, how the latter, even with per- 
fectly honest witnesses, influences the forgetting of (HflFerences. which 
may have been present and the recollection of resemblances in fact ab- 
sent. 

Assuming, therefore, as I think we may, that the testimony of no 
witness is to be discredited as being deliberately false, the problem 
involves dealing with testimony relating to occurrences happening in 
an art where much "experimenting" was evidently being carried on, 
many years before such testimony was given. The possibility of mis- 
take, always presept, ripens into probability, nowhere better exem- 
plified than in the present record, where a witness, apparently cred- 
ible, at first testified to matters as of the date 1900 to 1901, which, 
it was afterward shown with considerable certainty, could and did 
not occur until the time, 1904 or 1905, when plaintiffs' filler had al- 
ready come into use. So, when we consider, as I think, that defend- 
ants proofs to establish the composition of FarrelFs "filler" sul>- 
stantially failed, a conclusion in its favor upon this issue, for that 
reason alone, must fail. And the conflict which has arisen in the 
testimony respecting the consistency, method of application, to say 
nothing of the experimental use of the filler — ^whatever it was — is, 
in my judgment, practically incapable of solution upon the basis of 
ordinary preponderance, wherefore the exclusion of doubt, cannot 
even be thought of. And in this situation the court may confidently 
give some considerable weight to the general testimony, given by dis- 
interested witnesses of large affairs, long experience, and intimate 
association with shoe making, that plaintiffs' was the first accept- 
able hot filler. 

For the reasons — already suggested — ^that because a summary of 
the testimony, such as given on the EHzer use, would present no more 
than a duplication of what is there exhibited, leading to identity of 
conclusion, no such summary of the Farrell testimony is deemed nec- 
essary. The defense has not been sustained. 

The defense of want of invention, growing out of the so-called 
"Fletcher" incident, has not been supported by any proof. 

The general conclusion is that plaintiffs are entitled to a judgment 
decreeing the patents valid and infringed, conformably to the views 
herein, and in the former opinion, expressed; and such decree may 
be entered. 
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Ex parte BEALflS. 

(District Court, S. D. CaUfomia, N. D. May 25, 1918.) 

No. 16368. 

TTAywAfl COBFXTS ^=»16 — JUSISDIGTIOIY— DbAFT BoABD». 

A United States District Court has no jurisdiction to review on habeas 
corpus action of a local or district draft board, acting under the Selee- 
tive Service Act, in calling to service an alien, who has waived his 
claims for exemption and been duly classified for military service under 
the rules to class 1. 

Proceeding by Thomas J. Beales for writ of habeas corpus. On 
demurrer to petition. Demurrer sustained, and petition denied. 

John W. Preston, U. S. Atty., and Casper A. Ombaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 
George C. W. Egan, of San Francisco, Cal., for petitioner. 

DOOLING, District Judge. Petitioner is a subject of Great Britain 
within the draft age, who has not declared his iiitention to become a 
citizen of the United States, and duly r^stered under the Selective 
Service Act (Act May 18, 1917, c. 15, 40 Stat. 76). In his question- 
naire he waived all claim to exemption and was placed by the local 
board in class lA. Having been called to service, he now seeks by 
means of a writ of habeas corpus to be discharged therefrom because 
he is such alien. The Selective Service Act, however, provides : 

"That persons shall be subject to registration as herein provided who shall 
have attained their twenty-first birthday and who shall not have attained 
their thirty-first birthday on or before the day set for registration, and all 
persons so re^stered shall be and remain subject to draft into the forces 
hereby authorized, unless exempted or excused tbereftom as in the act pro- 
vided." 

It may be noted that the word used here is not "exempt," but "ex- 
empted"; so that it is apparent that something more is required to 
become exempted than the mere fact of being entitled to exemption. 
The power to exempt or excuse is, by the act, lodged in the local and 
district hoards, and their method of procedure is, by the terms of 
the act itself, to be according to rules and regulations made by the 
President. Under the rules and regulations so made (rule XXVII) : 

"If neither the registrant nor any person in respect of him has claimed 
defprred classification, he shall forthwith be classified In class 1, unless he 
is an alien enemy."* 

The regulations further provide (note to above rule) : 

"No alien (not an alien enemy) who has not declared his intention to become 
a citizen of the United States shall be placed in any class other than class 
V unless such nondeclarant has stated, in answer to question No. 2 of series 
No. VII of his questionnaire, that he does not claim exemption on the groimd 
of his alienage.'' 

Construing the act and these regulations, the courts have uniformly 
held that all persons, save enemy aliens, within the draft age, are 
subject to the draft, unless exempted or excused therefrom by the local 

^s»For oUier cases see BAme topic & KET-NUMBER in all Key-Numbered Digests & Indexes 
252 F.— 12 
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or district board, and that the action of these boards, where there has 
been a fair hearing, is final, and not subject to review by the courts, 
either on habeas corpus or certiorari. The petitioner 'having waived 
his claim for exemption before the only tribunal empowered to act 
upon it, and such tribunal having accorded him a fair hearing, and 
classified him' strictly in accordance ^Vith the terms of the act and the 
regulations made by the President by virtue of the authority con- 
ferred upon him, this court is not only without power, but also with- 
out inclination to interfere. 

The demurrer to the petition will therefore be sustained, and the 
petition denied. 



NATTERSTAD v. TITLE GUARANTEE & TRUST OO. et aL 
(District Court, D. Oregon. June 8, 1918.) 

1. Tbusts ^=»325 — ^Accounting— Evidence. 

Id a suit for an accounting, where complainant had conveyed property 
to defendant pursuant to a tnist agreement, held, under the evidence, 
that the account stood balanced; the only advances made by defendant 
having been repaid, and defendant having received no rents, etc, from 
the property. 

2. Vbndob and Pubghaseb ^s»44 — Option— Extension— Signing. 

Evidence held to show that complainant signed certain indorsements on 
an option to purchase, extending the time within which it might be ex- 
ercised. 

3. Trusts #=»61(3) — ^EbciSTENCB op Tbust— Tebionation— Exboution of Re- 

lease. , 

In a suit against the trustee, to whom complainant had conveyed prop- 
erty after giving an option thereon to a third person, evidence held to 
show that complainant of her own free will signed a release in favor of 
the trustee, which conveyed to her a portion of the property, and that 
she quitclaimed the remainder, thus terminating the trust. 

4. ^tOBTGAQES «=»294— EQUITY OF REDEMPTION— CONVEYANCE. 

While the rule is that, once a mortgage, always a mortgage, and that 
the relationship continues until discharged, the mortgagor, after execu- 
tion of the instniment, may convey to the mortgagee his equity of re- 
demption. 

In Equity. Bill by Jennie C. Natterstad against the Title Guarantee 
& Trust Company and R. S. Howard, as receiver. Bill dismissed. 

James E. Fenton, of Portland, Or., for complainant. 
Wm. C. Bristol, of Portland, Or., for defendants. 

WOLVERTON, District Judge. The bill of complaint sets forth, 
in effect, that the complainant. Natterstad (formerly Jennie C. Kings- 
boro), entered into an agreement with the Title Guarantee & Trust 
Company on March 18, 1905, whereby the Trust Company agreed to 
advance to her upon her order divers sums of money, and to assume 
the payment in her behalf and on her account of certain indebtedness, 
etc. ; the complainant agreeing to convey by deed to the Trust Com- 
pany certain property that she owned, including certain timber lands 
and some lands located near a stream, which are called boom lands, 
and also the boom privileges and certain stock in the Boom Company. 

^=9For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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It IS also alleged that the Trust Company was to receive certain rents 
and profits from the operation of the boom property, and was to 
account to complainant therefor. In accordance with the terms of the 
agreement, two certain deeds were made, and this property, consist- 
ing of the real estate and the boom property and this personal prop- 
erty, 25 shares of stock in the Boom Company, was transferred to the 
Trust Company. It is further alleged that the Trust Company, in 
accordance with the deed and the trust agreement, advanced to the 
complainant mpney in about the sum of $8,000, but that thereafter it 
derived large sums of money from the operation of the boom prop- 
erty, which exceeded the sum advanced to complainant. Complain- 
ant seeks an accounting as to these rents and profits — ^first, to have 
them offset against the advances which she alleges the Trust Company 
made to her; and, second, a decree for such bdance as may be found 
to be due her. 

The answer admits the execution of the agreement and the convey- 
ance of the property thereunder, but alleges in effect that the Trust 
Company has complied with all the terms of the agreement, and has 
been fully releaseid and discharged by complainant of all further 
duties and obligatiwis thereunder. In relation to the release, a con- 
troversy has arisen as to whether it^was obtained throu|^h duress and 
fraud, and it is further asserted th'at a certain quitclaim deed from 
complainant, executed at the time, is a forgery. The parties have been 
heard on all these issues, notwithstanding certain objections that the 
pleadings do not admit of so broad an inquiry. 

The agreement provides, among other things, after stating that the 
conveyance of the properly shall be made, that the property so con- 
veyed is to be held by the Trust Company for the following uses and 
purposes, to wit: 

"(1) To secure unto the said Trust Company the repayment of the sums 
which may be advanced or which may become due to it, Including Interest, 
for or on acconnt of said property, or any part thereof, or for or on account 
of any of the terms and conditions of this agreement: 

**(2) Subject to the foregoing for Jennie 0. Klngsboro and subject to her 
written Instructions. It Is further understood and agreed that said Trust 
Company assumes no manner of liability for or on account of the care or 
custody of said property or for the payment of taxes or public charges there- 
on or for the validity of the title to said premises or depreciation of the value 
of the same, but it is understood and agreed that it shall be recompensed out 
of the property, with Interest, for any expenses which may be necessarily in- 
curred on its account." 

The two deeds were executed simultaneously with the execution of 
this agreement. One of them, however, bears date the 17th of March, 
instead of the 18th. The trust agreement fl am calling the paper a 
trust agreement ' for the purpose of a short designation thereof) was 
executed on March 18, 1905. On March 17, 1905, the complainant 
gave to one Lincoln R. Ferbrache an option to purchase all the prop- 
erty that was conveyed by the two deeds. This is a day previous, now, 
to the time when the trust agreement was entered into and one of 
the deeds was made, but contemporaneously with the date and time of 
the execution of the other deed. 
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The consideration named in the option for the 140 acres of land 
and the boom rights and privileges is the sum of $10,000. Then there 
was an additional option given by the same paper to purchase 200 acres 
of land, which is denominated the timber land. So that the option 
itself is really double, giving the right to Ferbrache to purchase the 
140 acres and the boom property for $10,000, and also the 200 acres, 
being the timber land, for $15,000. This option was to be exercised 
within 30 days. There is no question as to the validity of the option; 
because it is admitted to have been signed by compla.inant and exe- 
cuted for the purposes therein indicated. 

On March 23, 1905, the Trust Company opened an account with 
J. C. Kingsboro Trust. This is evidenced by the account, which was 
offered in evidence by defendants and is marked 'Defendaiits' Exhibit 
K. This was the situation before furthei* transactions were had be- 
tween the parties ; the Trust Company being the holder of the title 
to the property conveyed to it by complainant, to do with it as the 
trust agreement and the complainant directed. 

[1] I will first dispose of the claim that the Trust Company ad- 
vanced to the complainant $8,000, or thereabouts. Ccwnplainant relates 
that the Trust Company advanced to her three sums of money, and 
no more, as follows: On April 22, 1905, $4,220; in July — ^June 
or July, I did not get the date exactly — ^another sum of $2,000; and in 
April, 1906, $1,139, making a total of $7,359. The evidence conclu- 
sively shows that the first amount of $4,220 was paid into the Trust 
Company bank by Ferbrache to her account, and afterwards drawn 
out by her by check. This is shown by Defendants' Exhibit L, which 
is the deposit tag, and Plaintiff's Exhibits 4 and 5, pages in complain- 
ant's passbook. So that this sum was not an advancement to her by the 
Trust Company, but a payment made to her by Ferbrache. The $2,- 
000 was also paid to her by Ferbrache. For this purpose Ferbrache 
procui;ed from the Trust Bank a certified check for that amount, and 
paid it to her in that form. This is evidenced by Defendants' Exhibits 
H and N. Exhibit H is a receipt given by complainant to Ferbrache 
himself, acknowledging receipt of the $2,000 from him; and Exhibit N 
is a tag showing that Ferbrache was charged by the bank with a cer- 
tified check in amount equal thereto. So that this sum did not con- 
stitute money advanced to the complainant by the Trust Company. 

The next and last amount, namely, $1,139, was really advanced to 
complainant's account by the Trust Company in settlement of a cer- 
tain claim that one Henry Teller made on account of the bond for a 
deed mentioned in the trust agreement and one of the deeds. The 
Kingsboro Trust account shows that complainant received a credit 
on April 30th, "Check favor Henry Teller for settlement per order 
her attorney," $1,139. So that was really an advance by the Trust 
Company to her. The letter from Spencer & Davis to the Trust Com- 
pany also evidences the intent on the part of the Trust Company to 
make this advance, and no doubt the advance was made in accord- 
ance therewith. But this amount was repaid to the Trust Company 
by complainant, with other charges representing the balance due on the 
Kingsboro Trust account, March 23, 1907. A receipt given to Jennie 
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C. Natterstad by the Trust Company is so dated, but the item was 
entered in the Kingsboro Trust account March 26th. That receipt 
and the item in the account show that she paid to the Trust Company . 
$1,220.98, which balanced her account with it. In the end, therefore, 
there was nothing left of any advances made by the Trust Company 
to the complainant. 

As to the rents and profits from the boom property, the evidence 
shows that the Trust Company never leased the property and never 
operated it, and consequently received no money from that source 
to the credit of complainant. The testimony on the part of the Trust 
Company, and also the testimony of Mr; Holden, who was a witness 
ior complainant, is to the effect that whatever operation of the boom 
property took place was directed by Mr. Ferbrache, and not by the 
Trust Company. The Trust Company never went into possession. 
The only possession taken was by Ferbrache, and he continued to 
operate it, either for himself or for the Boom Company, wljich was 
afterwards organized. So that there were no rents and profits re- 
I ceived whatever by the Trust Company from any source to the credit 

of the complainant here. As it respects the money account, therefore, 
the complainant owes the Trust Company nothing, and the Trust Com- 
pany owes the complainant nothing, and the account stands at balance. 
[2] Now, as to the property held under the trust agreement: By 
reference to an indorsement on the option, it will be seen that com- 
plainant bound herself to convey to Ferbrache 140 acres of land, with 
I the boom rights, within 90 days froto the date of the indorsement, 

I April 19, 1905. The option itself was to mature in 30 days, and this 

indorsement manifestly was for the purpose of extending it. Mrs. 
i Natterstad denies that she signed this extensi6n. However, she is un- 

j doubtedly mistaken about that. The writing is in her hand without 

question, and one of the subscribing witnesses to the indorsement was 
I here in court, and recognized her signature, and testified that she 

I signed it. So I think that her declaration that she did not sign it is 

overbalanced by the testimony to the contrary. There is another in- 
dorsement ofi the same instrument, bearing date April 19, 1905. which 
reads: 

**In consideration of the purchase of the pw^erty above described and the 
further snm of $1 In hand paid to me by Lincoln R. Ferbrache, the option of 
purchasing the timber lands described on the opposite side of this ^eet- is 
hereby extended." 

[8,4] The same testimony applies to this indorsement, and the 
court is of the opinion that she signed it als6. It appears, however, 
that there was nothing else done particularly about these matters for 
a considerable length of time. They seem to have run along until 
March 25, 1907, when the complainant executed a release to the 
Trust Company. I will read that release, because much depends 
upon it: 

"I hereby acknowledge receipt of a deed to the northeast quarter and the 
soutleast quarter of the northwest quarter of section 28, in township 11 
north, of ran^e 7 west of the Willamette meridian, from you to myself; and 
I hereby authorize and direct you to deed the remainder of the property cov- 
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ered by tbe attached certiflcate, and known as the 'boom property,' a quit- 
claim deed to which I hand you herewith, to whomsoever L. R. Ferbrache may 
direct, subject, however, to the Holden mortgage of $800. I hereby acknowl- 
edge that the Title Guarantee & Trust CJompany has carried out and oomi- 
plied with all of thb terms and conditions of this trust, and has accounted to 
me for all funds and property pertaining thereto, 8Qid I hereby release said 
company from said trust" 

Mrs. Natterstad admits the signing of this instrument. She says 
that it is her signature appended thereto ; but she indicates, by innu- 
endo rather than by positive statement, that 'the instrument itself was 
procured through duress and fraud. STie has testified at some length 
why she says that, and couples with the transaction the name of Mr. 
Spencer. The quitclaim deed, which is referred to in the release as 
having been made at that time, she positively denies that she executed ; 
but in this I am sure she is also mistaken, because not only Mr. Spen- 
cer himself, who is a subscribing witness to the deed, says that she 
executed it — he was not certain as to the place where — ^but W. E. 
Farrell, the other attesting witness, says the same, and that it was exe- 
cuted in the office of Spencer & Davis. He remembers it very dis- 
tinctly, because, he says, he wrote the deed, calling attention to the 
red lines, which were a matter in which he took some pride in draw- 
ing the instrument, and recognizes it fully as being the deed that he 
drafted. He remembers, also, that Mrs. Natterstad signed the deed, 
and Spencer says it was duly acknowledged before him. Mrs. Natter- 
stad asserts that what was done in tliat regard, if anything, was done 
at her then place of residence; but Farrell denies this, and says the 
deed was executed at the office of Spencer & Davis. I am induced to 
believe Mr. Spencer and Mr. Farrell as to the execution of that deed 
f here is no doubt in my mind that complainant executed it, and she 
in all probability knew why she was executing it. From a careful con- 
sideration of all the testimony, I am firmly persuaded that she exe- 
cuted it of her own free will, knowing altogether what she was doing, 
and unreservedly intended to do just what the papers indicate was 
done. 

Now, then, there were 200 acres of land that were deeded to her. 
About this there is no contest, and of course that fulfills the conditions 
of the trus* agreement itself, so far as that acreage is concerned. The 
land was simply deeded back to her, which discharged that amount 
of the property from all trust relations whatsoever. At the foot of 
the release is a direction by Ferbrache to the Title Guarantee & Trust 
Company to deed the property mentioned therein, known as the boom 
property, to the Seal River Boom Company, a Washington corpora- 
tion. It is not controverted here at all that the Trust Company did 
deed all the property save the 200 acres, to the Boom Company, there- 
by complying with the direction of Ferbrttche, which direction was 
authorized by the release executed by Mrs. Natterstad. Defendants' 
Exhibit D is not only evidentiary thereof, but it shows a settlement 
of the affair between Mrs. Natterstad and Ferbrache. 

This, then, is in effect the culmination of the affairs existing be- 
tween complainant and the Trust Company. The Trust Company has 
complied, according to her own release, and according to what is ad- 
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mitted here, in all respects with its trust undertaking, and has ful- 
filled in all respects the obligations that it took upon itself by enter- 
ing into this trust agreement. This was all done before the Title 
Guarantee & Trust Company went into the receiver's hands. The 
receiver himself took nothing whatever from the Trust Company of 
this trust property ; he assumed no obligations under the trust agree- 
ment, because that agreement had, prior to the appointment of any. re- 
ceiver, been entirely fulfilled and dij^harged; so that there is no 
present obligation on his part to be ol^erved, either for a money ac- 
counting or for a i^tum of any property. 

Much has been said about the law of the case, and the principle, 
"Once a mortgage, always a mortgage," has been invoked. The prin- 
ciple is very well settled that, when parties have entered into an agree- 
ment whereby the instrument made and executed is to be deemed a 
mortgage, the instrument continues to be a mortgiage tmtil the rela- 
tionship is discharged. A mortgagor may discharge the mortgage by 
a conveyance of the equity of redemption to the mortgagee. I think 
in this case the agreement was not a mortgage. It was a trust agree- 
ment, pure and simple, for the convenience of the parties, and more 
especially for the convenience of Mrs. Natterstad. For s(»ne. reason 
she did not want her property to stand in her name at that time. She 
was entering into this arrangement with Ferbrache for the purchase 
by him- of her property, and it seemed to be convenient tha1?tliis trust 
agreement be made with the Trust Company, so that the property 
might be put out of her hands and held by the Trust Company in the 
meantime until her obligation under the option with Ferbrache to 
sell to him was discharged. The matter was carried through upon that 
basis, and under the idea that this was a trust arrangement, and not a 
mortgage. But, if it were a mortgage, the equity of redemption 
was conveyed by Mrs. Natterstad to the Trust Company by this deed, 
made on the day that she executed the release, and the mortgage re- 
lationship thereafter could not and did not exist. 

So the right to demand an accounting is not apparent in the present 
case, either for money had and received or for other property, and 
the bill of complaint will therefore be dismissed. 



In re KOMINERS. 

(District Court, S. D. New York. October, 1916.) 

BAiTKBrFTGY ^s>348 — ^Dkbt&— Pbiobities— **Tba.vhling Saixshan." 

Partners, who sold goods for the bankrupt on a commission bA'sls 
maintaining their own office and not being bound to devote any particu- 
lar amount of their time to a sale of the bankrupt's property, are not 
•traveling salesmen," within Bankruptcy Act July 1, 1898, so as to be 
entitled to priority as such. 

fEd. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Traveling Salesman.] 

^s»For other cases see same topic & KBT-NUMBER in all Key-Numbered Digests A Indexes 
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In Bankruptcy. In the matter of the bankruptcy of Abraham H. 
Kominers. On review of order of referee disallowing a claim to 
priority as traveling salesmen. Order affirmed. 

Charles L. Greenhall, of New York City, for trustee. 
Max Lowenthal, of New York City, for claimants. 

MAYER, District Judge. I have carefully gone over this record, 
and the facts are simple enou^jji. The claimants were partners, and 
represented other houses besides that of the bankrupt. They were not 
under any obligation to devote all their time to selling goodf for the 
bankrupt, and apparently could control their time as they pleased. 
They were compensated on a commission basis ; that is to say, if their 
orders were accepted, they were entitled to their commissions. They 
had an office of their own, with their own business cards, and were, 
for all practical purposes in their relations with the bankrupt, a com- 
mission house. 

There doubtless are cases where a salesman carries the lines of 
several small houses and covers a given territory under some arrange- 
ment by which he is a "traveling salesman" for his employers, so as 
to entitle him to priority within the meaning of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. 1916, §§ 9585-9656]). 
But on the evidence in this case it is quite clear that these claimants 
were not such traveling salesmen. In the case of In re Dexter (C. C. 
A. 1st Cir.) 20 Am. Bankr. Rep. 47, 158 Fed. 788, 89 C. C. A. 285, the 
employe agreed to "devote all the time necessary to the proper care of 
the trade in the territory mentioned," and he was not to "engage in the 
sale or manufacture of * * * any other materials" that his em- 
ployer might be "making at the time with any other concern." 

In that case it is plain that the employe was a traveling salesman 
devoted solely to the business of his employer, and that he was ex- 
pected to give his sole attention to that business. The court held, among 
other things, that the mere fact that he was paid by commissions, and 
established an office at his own expense, did not take him out of the 
category of a traveling salesman. Here, however, the claimants were 
in business for themselves, and, so far as the agreement between the 
parties went, these claimants could control their own time and sell as 
much or little of the bankrupt's eoods as they might choose, with no 
control over them on the part of the bankrupt of a character ordinarily 
found in the relations between an employer and a traveling salesman. 

Claimants sought to introduce testimony as to custom in the garment 
trade; but such testimony was clearly inadmissible, and the referee 
properly refused to admit testimony of this character which was offer- 
ed, I find no error in the other rulings of the referee, some of which 
went to the substance and others to the form of the questions. 

An order may be presented on one day's notice, sustaining the ref- 
eree. 
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THE O'BRIEN BROS. 
(District Court, E. D. New York. May 3, 191S.) 

1. Shipping ^s>209(2) — ^LoiriTATiON of JlJabilitt. 

Where a tug, towing scows, ran down a motorboat, the scows, being In- 
nocent instjruments and In control of the tug, need not be surrendered 
with the tug In order for the owner of that vessel to obtain a limitation 
of his liability. 

2. Shipping ^=»209(3) — ^Limitation of liiABiLiTY— Denial of Any Liability. 

In a proceeding to limit liability to the value of the vessel causing the 
injury, etc., liability may be denied in toto and that question litigated. 

3. Collision ^=>71(2)— Liability— Vessels at Fault. 

A tug in charge of scows, which ran down a motorboat that had tem- 
porarily anchored because of engine trouble, held solely at fault; it ap- 
pearing the motorboat had duly lighted its lights, and that the tug was 
proceeding without care in waters where the presence of small vessels 
might be expected. 

4. Collision «s;>75 — ^Lights— Sufficiewct. 

Where the aft light of a motorboat, temporarily anchored because of 
engine trouble, was sufficient to comply with Act June 9, 1910, f 3a, and the 
stern of such boat was toward a tug which ran her down, the sufficiency 
of the motorboat's bow and side lights is immaterial. 

5. Collision ^s»75 — Liability— Lights. 

The pilot rules as to anchored vessels (Act Aug. 19, 1890, § 1, art. 11 
[Comp. St. 1916, § 7849]), relating to lights, are applicable to a boat ly- 
ing at anchor not expecting to move, and not to a vessel drifting with a 
small anchor dragging, but only for the purpose of retarding her prog- 
ress and keying her from going ashore while repairs are being made to 
her engine. 

In Admiralty. In the matter of the libel and petition of O'Brien 
Bros., Incorporated, owners of the steam tug O'Brien Bros., etc., for 
limitation of liability. Petition granted limiting liability to the value 
of the tug. 

Foley & Martin, of New York City, for petitioners. 
Uterhart & Graham and Charles A. Ludlow,- all of New York City, 
for damage claimants. 
Harrington, Bigham & Englar, of New York City, for the Zita. 

CHATFIELD. District Judge. This is a petition to limit liability, 
filed by the owner of the tug O'Brien Bros., which was surrendered in 
order to stay the prosecution of two claims for death and three other 
actions for injuries or loss of property, occasioned by a collision be- 
tween the motorboat Zita and a scow, in Hempstead Harbor, on the 
evening of the 28th of July, 1916. In the limitation proceedings, op- 
position was made to the granting of the limitation because the owner 
of the tug did not surrender the value of the scow which struck the 
motorboat, and of the two other scows in the tow. The proceedings 
resulted in the production of a fund amounting to $15,045 by the 
sale of the tug alone. The application to dismiss the proceeding for 
failure to include the scows was denied. In re Transfer No. 21, 
Otto Schmuck et al, C. C. A., 2d Circuit, Dec. 11, 1917, 248 Fed. 459, 
— C. C. A. . 

^=»For other caseB see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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The following claims were filed in the limitation proceedings, viz. : 

George A. Leyare, as admlDistrator of the ^tate of Emma E. Leyare, 

deceased (damages for death) : $50,000.00 

William Graham (personal injuries) 2,000.00 

Addison L. G. Price (personal injuries) . . . <f 3,000.00 

Lewis A. Howell, as administrator of the estate of Lucy N. Howell, 

deceased (damages for death) 15,230.00 

George A. Leyare (damage to motorboat Zita) ' 275.00 

The action was tried in June, 1917, and at the close of the trial the 
following findings were made : 

The facts which the court will find, and which do not raise a serious con- 
flict between most of the witnesses, are substantially as follows: 

The Zita on the day in question had been lying off Bar Beach in Hemp- 
stead Harbor, anchored by a heavy anchor to her bow. After supper sir 
people came on board, and the bow anchor was slipped and left with its 
cable attached to a buoy. The Zita proceeded either beyond or around the 
point of Bar Beach, so that when engine trouble left her drifting she went 
with the tide to the southward ; that is, toward Boslyn, and^ in the channel. 
She drifted several hundred feet, because she was definitely located at least 
as far south as the power house, and probably opposite the southerly end of 
the power fabuse, before any one particularly noticed her position. 

There is no question that Mr. Leyare, the owner, and Mr. Price were in the 
galley, which is under the forward deck, and that Mr. Howell and Mr. Gra- 
ham were sitiing in wicker chairs facing forward in the cockpit under the 
awning, which extended from the 3-foot stem deck about 10 feet forward. 
The other 17 feet of the boat was decked over clear to the bow with mahogany 
decking, and there were portholes forward of the cockpit, in the ibahogany 
siding of the decked-over portion. 

There is no question that Mrs. lioyare and Mrs. Howell were in the cockpit, 
and that all four persons in th^ cockpit of the boat were paying attention to 
those fixing the engine, and estimating whether the engine would be repaired, 
so that the boat could start, before a tow which had appeared around Bar 
Beach to the north should reach them, when coming up the channel. All of 
the persons upon the boat noticed this tow, and the men repairing the engine 
were endeavoring to get it to work, because all of the persons knew that the 
boat was anchored in the channel, and their purpose was to get out of the 
way. The anchor, which weighed 12 pounds, was probably insufficient to 
hold the boat against the tide without some drag. It ran from a line fastened 
to the cleat upon the smaft stem deck. The set of the tide opposite the power 
house, down to what is called the T wharf, representing a distance along the 
shore of 170 feet, is somewhat toward the T wharf, although it is substan- 
tially directly up the channel toward Boslyn. A boat swinging from an 
anchor would lie either parallel to the shore or slightly toward the wharf. 

The anchor in question had been put overboard at Mr. Leyare's suggestion, 
and, according to the testimony of the various witnesses, had been on the- 
bottom about 10 minutes when the accident occurred. 

A Mr. Salters and his wife and a Mr. Lane were walking up the hill 
toward the north and east, back of the power house. They were looking di- 
rectly toward the west side of the harbor, over which, according to their testi- 
mony, the sun had Just set They reached a point where the motorboat wa* 
visible somewhere opposite the* so-called T wharf, as seen by them on a line 
over the northern end of the T wharf. When they saw the tow coming from 
behind the power house they watched it (except while it was behind a shed) 
I>ass over this distance of 170 feet. A Miss Bai:^er and her brother, who 
were at a camp on the bank or shore 211 feet further south, saw the motorboat 
just before they went in to supper, and saw it again just before the acci- 
dent. They saw it over, or out from, the southerly end of the T wharf. All 
of the witnesses in the case agree that the open water between the boat 
and the wharf was approximately a boat length, that is, 30 to 35 feet; 
and all of the witnesses in the case who testified as to the movements- 
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of the boats show that tbe motorboat moved furthw ont, or to the west, 
just before being struck. Mr. Graham testified very carefully, and, from 
the standpoint of his position in the cockpit of the boat, seems to have 
stated the facts In a way that accords with that of every other witness, so far 
as the situation and movements of the boats are concerned. He agrees with 
the other witnesses that just before the accident Mr. Leyare ran out and up 
on the stern deck of the boat. Graham had Just before this, and at Mr. 
Leyare's suggestion, been getting in the anchor. He states that he stood upon 
the seat in the back of the cockpit until the anchor came in, so that he lifted 
it over into the cockpit ; that then Mr. Leyare went by him, and that he turn- 
ed to help Mrs, Leyare up on the stem, as evidently the stem of the boat was 
to the east or inshore of the point where the barge was then plainly going to 
strike. The motions of all the parties show that they went toward the stem 
to avoid the scow. 

Mr. Price, upon coming out of the cabin, attennpted to give the others life- 
preservers, and, as he immediately followed Mr. Leyare, and had time to hand 
life-preservers to but three persons, It can be seen that the time elapsing was 
but a few seconds. Mr. Howell and his wife moved over to the south side — 
that is, away from tbe scow — which evidently was the port side of the motor- 
boat, when the blow occurred. There is no question that Mr. Leyare, Mr. 
Howell, Me. Graham, and Mr. Price went overboard to the south, or over the 
port side of the launch, Just as the scow struck the launch. 
' There seems to be no question that the two women never got out from 

i under the awning, and that the awning was Immediately foi-ced under water. 

The boat elthei* rolled over or went clear under, and then righted herself, with 
the awning hanging over on the port side, and with the body of Mrs. Leyare, 
i at least, in the awning under water,, so that it floated off with the awning 

j • when Capt. Bouchard shoved the awning away from the boat. Capt. Bouch- 
ard's testimony Is definite as to the position of the boat and the way in which 
I the awning was put over after the accident. It corresponds exactly with the 

I testimony of all the other witnesses as to the x>ositlon of the boat and its 

I movements. He contradicts them only in placing the anchor from the bow 

of the boat, and in stating that he saw a man run out on the bow deck and 
pull on the anchor. . There is no question that Mr. Leyare did run out He 
I bad been tinkering with the engine with a portable electric light, and the 

I man that Capt. Boudiard saw had a light, and was probably Mr. I-*eyare. 

Tlfe anchor wais being pulled in at the time, and I see no reason to question 
that Capt. Bouchard is mistaken, in the momentary glimpse which .he had of 
the boat, in atating that the anchor ran from the bow of the boat. The move- 
ment of the boat was very plainly up the channel toward the anchor, so far as 
the anchor had power to hold it against the tide, and the boat, very evidently, 
according to the testimony of all the witnesses, was sucked around and 
across the bow of the scow as it was pulled up to the anchor, coming across 
4he front end of the soow, with the bow of the launch toward the west. 
The motion of the boat forwaixi, that is, toward the west, which several ol 
the witnesses observed, was after Mr. Graham had lifted the anchor, and 
after the suction of the barge moved the boat, as seen by Mr. Bauer, suddenly 
from the position which it had been occupying. 

The mark upon the port side of the boat, and the facts that Capt Bouchard 
^did not discover Mrs. Leyare's body, that the awning was clear over in the 
water, and that neither of the women escaped, would indicate that the boat 
may have turned completely over after Capt. Bouchard turned off the search- 
light, because I think that there is no question that the momentary flash seen 
by Mr. Van Cott may have been this flash of the searchlight, and that Capt. 
Bouchard's movements in throwing the searchlight upon the boat and Im- 
mediately starting to go to the assistance of the boat, and apparently the 
almost simultaneous movement of the motorboat out of the sight of the 
Gallagher, or out of the range of the searchlight of the Gallagher by going 
behind the O'Brien Bros, and the scow, would explain why those upon the 
motorboat did not notice the searchlight. Capt. Bouchard's glimpse of the 
iman pulling in the anchor, followed Immediately by the boat's moving bow 
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forward, confused him as to which end of the boat had the line to the anchor, 
which must, just at that moment, have been lifted Inboard. 

I think that these facts show that there Is no falsification of testimony, no 
subsantial disagreement of the witnesses. The O'Brien Bros, was evidenuy 
passing up the channel, at a distance, measured from her keel, of about 35 or 
40 feet from the face* of the dock. Whether she could have cleared the 
motorboat, if it had not been drifting and if the anchor had held, is imma- 
terial, because the distance would have been too slight to make the i>ositlon 
of either boat safe. Therefore we have the O'Brien Bros, passing up the 
channel substantially on a line which would bring her either against or in 
collision with the onotorboat, and with two scows upon the O'Brien Bros.' 
starboard hand, and a third scow still over to the westward, or starboard, 
of the two which were alongside. 

The soundings which have been taken, and also the hydrographer's chart 
which is in evidence, make it plain that there was water enough at half tide 
for the O'Brien Bros, to pass up safely within 30 feet of the pier, and that on 
that course the O'Brien Bros, could hold substantially a straight course from 
the turn at Bar Beach until she reached the narrow point some 1,000 feet 
further to the south of the point of accident. 

The survey shows that this water is deep enough for the O'Brien or the 
Gallagher, and extends from that point to the west, a varying distance, but 
that at half tide the barges could safely go over the low points or the edge of 
the bar, and that it was the custom of the boats to tow in the form indicated, 
and for the tug to assume the position indicated, because of the d^th of the 
water. The surveys of the chart show that the 6-foot contour works toward 
the east till it is (at a point between the power house and the T dock) 160 or 
170 feet from the face of the dock, while the 12-foot contour opposite the 
power house has worked eastward to a point 90 feet from the face of the dock. 
Opi)osite the shed the 12-foot contour disappears, as the greatest depth is 
less than 12 feet and at the T dock an 11-foot contour line would have worked 
over to the east to within 90 feet of the dock. 

This shows the general trend of the bottom, and shows why the deep 
channel, that is, mid-channel, as used by the tug, would be straight down 
on a line parallel to the easterly shore. It shows that the O'Brien Bros, was 
not far from the middle of the deep water course up to the point of accident, 
while the motorboat was anchored in the channel Just to the east of the middle 
of the deep water course, prior to the accident; but evidently the suction of 
the boats passing would have drawn her into collision if she had resnaine<f at 
anchor. 

That is about as far as I care to find the facts. I might add that the testi- 
mony seems to show definitely that there were lights in the cabin of the motor- 
boat. The witnesses upon the shore were looking at the stem of the boat 
and saw these lights. They saw lights through the portholes when the boat 
was evidently broadside to them, and before it swung the stern toward, 
them. This was the light with which the men were seeking to find the en^ 
gine trouble. The evidence seems to show that a lantern, at Mr. Leyare's 
suggestion, had been hung under the awning at the stem, in such a situation 
that It would be directly obscured by Mr. Graham if he were hauling in the 
anchor, and the persons in the motorboat were in such a position that they 
would obscure the light from the companlonway to any person approximately 
on a level with the boat, while those up on the hill might have seen the light 
over the heads of those on board. 

There is no question that, as viewed by those looking toward the west and 
into the glow of the setting sun, the boat would be plainly visible; and 
there is no question that (as the tug was coming up the channel toward the 
hill, and navigating neither by lights nor by ranges, but by general familiarity 
with the shore line and the shape of the objects toward which it was heading) 
the motorboat would be in the shadow. The hull of the boat would be visible 
with difficulty, and there seems to be no question in the case that the look- 
outs, the captain of the O'Brien Bros, and the captain of the Gallagher, whidi 
was following behind the O'Brien Bros., failed to see any light on the 
motorboat till after the O'Brien Bros, had sounded the alarm, and until Mr. 
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Leyare or Mr. Price had ron out from tlie cabin with the portable light in 
their hands. 

[1] The above findings narrow the case to substantially simple is- 
sues. The total amount of recovery must necessarily be limited by 
the value of the tug, which alone was responsible for the movements 
of the entire fleet. The barges were innocent instruments in the ac- 
cident, and a limitation proceeding cannot include their value. Par- 
ticularly is this so as it appears that the captains of the scows were 
attending to their duties, and there is no evidence of negligence on 
their part. The Sunbeam, 195 Fed. 468, 115 C. C. A. 370. 

[2] While a petition to limit liability would primarily presuppose 
some liability to be limited, the language of the statute and the de- 
cisions thereunder have made it plain that the petitioner has the right 
to contest the sufficiency of the claims in the same way and to the 
same extent as if the actions were being tried in admiralty, upon 
pleadings originally filed in this court. 

[3] The O'Brien Bros, was using the channel upon the night in 
question in the customary manner. Her draft was such that at cqrtain 
points in the channel she could not get through before the tide had 
risen to some extent. By the time the O'Brien Bros, could get 
through, there would be water enough over the flats, so that the empty 
scows could be safely towed on one side of the tug, even though the 
outer scow should pass over the edge of the flats in so doing. A tow 
made up in this f ashicm would thus appear to avoid completely block- 
ing the channel, while if the scows were towed on both sides of the 
tug, and the tug navigated in the middle of the channel, any boat at- 
tempting to pass to starboard would be driven up on the mud flats, 
and any boat attempting to pass to port would be driven on shore. 
. But, if boats could not pass safely to port, the tug, which herself 
needed the depth of water in mid-channel, or even somewhat closer 
than the center to the shore, would be negligent under the narrow 
channel rule, and liable for any damage occasioned to a craft which , 
might be met, and which did not voluntarily run ashore or stop until 
the tow could slow down and the boats maneuver past each other. 

Evidently, in order to avoid this liability, the tows used the one-side 
method of towing, aiid, as has been said, the whole tow, ias it came 
toward the shore below the power house, worked over beyond the 
middle line. There was still water space enough between the tug 
and the dock for the Zita, or any of the power boats which ordinarily 
navigated that harbor, to f)ass on the port side of the channel, if under 
way. The channel was not a locality where boats were ordinarily 
found anchored. The statute forbids anchoring in a channel, but a 
boat compelled by emergency to anchor, or to lie in a navigable chan- 
nel, is entitled to all the protection which the rules of navigation and 
the admiralty law can give, if she herself is obeying the laws as to 
lights, signals, and alarms. 

The testimony in this case indicates that the Zita had her anclior 
out purely from necessity, and the mere fact of being anchored had 
nothing to do with causing the collision. It is evident that the Zita 
had a light, and that this was sufficient to give notice of her presence, 
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unless It was obscured by the bodies of some of those in the boat, or 
by some portion of the awning. But the lookouts on the O'Brien 
Bros, did not see the Zita until they made her out as a dark object 
in their path. She must have then been very close to the O'Brien 
Bros., and the suction of the tow, coupled witfi the movement of the 
Zita toward her anchor, as this was raised, brought the boats so close 
together that the accident could not be avoided. 

Evidently the lookouts on the O'Brien Bros, had no thought of meet- 
ing a helpless or drifting boat, and it may be that they paid no at- 
tention to the Zita's light, as it seemed to be sufficiently over near 
shore to pass the O'Brien Bros, safely, if on a boat which could con- 
trol its own movements. 

It was negligence for a tow of the size of the O'Brien Bros, to oc- 
cupy the greater part of the navigable channel, and to proceed at such 
a rate of speed that the tug was unable to stop the tow when danger 
arose to a boat lying in its own half of the channel. The position in 
which the Zita lay indicates that just at that point the O'Brien Bros, 
was using considerably more tban half of the channel, and certainly 
her care arid watchfulness should have increased under those circum- 
stances, so as not to do damage to any of the craft that might get in 
the way. 

It is impossible to hold that the parties upon the Zita, who con- 
tinued trying frantically to get the engine to working, in order to get 
out of the way, and who then rushed for life-preservers and to save 
the women, can be charged with negligence because the Zita, in being 
pulled up to her anchor, moved closer to the O'Brien Bros., or be- 
cause the Zita's lights were temporarily obscured by their movements. 
If the contention of the O'Brien Bros., that the men on the Zita were 
so terrified that they all jumped overboard as the scow struck the Zita, 
is correct, it would not prove negligence on the part of the Zita. The 
Gallagher, which was following the O'Brien Bros., used her search- 
light as soon as she heard a signal from the O'Brien Bros.. indicating 
that there was any trouble. If this was necessary, it would seem that 
the darkness must have been sufficient to make a strong presumption 
of negligence against the O'Brien Bros., when a boat was run down 
within t;he waters of its own side of the channel, bearing a light and 
lying at anchor until just before the collision. 

[4, 5] The Zita's light aft was sufficient, under the provisions of 
chapter 268 of the Laws of 1910, § 3 (a), first, 36 Stat. 462 (Comp. 
St. 1916, § 8279), as the Zita's stem was toward the tug and her red 
and green side lights and bow light had nothing to do with the situa- 
tion. The pilot rules as to anchored vessels being article 1 1 of chapter 
802, § 1, Act Aug. 19, 1890, 26 Stat. 324 (Comp. St. 1916, § 7849), 
require an anchored vessel to carry forward a white light showing 
clearly around the horizon for the distance of at least a mile. This 
law is applicable to a boat lying at anchor and not expecting to move 
from her position. The Zita was drifting, with a small anchor drag- 
ging, but only for the purpose of retarding her progress and keep- 
ing her from going ashore while repairs were being made to the en- 
gine. She was a stationary, but nevertheless navigating, vessel, sub- 
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stantially out of control, and not an anchored vessel, so far as her 
signals were concerned. 

If the darkness was so great that there was danger in using the 
channel, the boat with the searchlight should have proceeded, or the 
speed should have been reduced so that the tug could easily control 
her scows, for this channel was not a passage where navigation was 
constantly expected and met, and which small boats would be ex- 
pected to avoid. It was a channel infrequently used at night, which 
had been dredged for the passage of cargo boats. But they should 
be required to use the greatest care in taking up substantially the 
whole of that channel at those points where they were under the shad- 
ow of the hills, and where the channel passed immediately along 
the shore, with no escape for a boat that could not manage her own 
movements, and where the suction from large tows would affect the 
entire body of the water in the channel. 

A decree should be entered granting the petition to limit liability 
to the value of the tug, and giving judgment to the damage claimants 
for such amoimts as may be found on further hearing. 



SOVEBEIGN CAMP OF WOODMEN OF THE WORLD ▼. WEBB et al. 

(District Court. N. D. Georgia, N. W. D. June 24, 1917.) 

No. 41. 

Insurance ^=»8]6(2) — Frahsbnal Insubancb — Conflicting Ouhhb Among 
Benefioiabies — ^Anbweb. 

Where a fraternal insarance order admitted its liablUty and filed a bill 
of interpleader against the several claimants, one of whom was deceased's 
daughter, and the others his nephews, who had supported him for some 
time before his death and had paid premiums, held^ that the answer of 
the nephews, which asserted their rights to the proceeds, though the 
certificate named the daughter as beneficiary, tetc., should not be stricken ; 
it being averred the nephews paid premiums, etc. 

In Equity. Bill of interpleader by the Sovereign Camp of Wood- 
men of the World against Mrs. Sallie E. Webb, John Quinton, and 
others. On motion by Mrs. S'allie E. Webb to strike the amended an- 
swer filed by John Quinton and the unnamed defendants. Motion 
denied. 

Maddox & Doyal, of Rome, Ga., for plaintiff. 
Stephens & Sanders, of Gilmer, Tex., and Wright Willingham and 
L. H. Covington, both of Rome, Ga., for defendants Quinton. 
Denny & Wright, of Rome, Ga., for defendant Webb. 

NEWMAN, District Judge. This is a bill of interpleader, filed 
by the plaintiff against the defendants, to have them determine among 
themselves their respective rights to the fund of $1,000 paid into 
court by the plaintiff order, due by it on the life of A. J. Quinton, 
the father of Mrs. Sallie E. Webb and the uncle of the Quinton de- 
fendants. There is a motion made by Mrs. Webb to strike the an- 

^s»For other cases see same topic 6 KEY-NUMBBR In all Key-Numbered Digests & Indexes 
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swer and amended answer filed by the Quintons to the bill of inter- 
pleader. 

The answer and the amendment together set up : That A. J. Quinton 
was insured for $1,000 in the plaintiff beneficial order; the beneficiary 
in the policy being his daughter, formerly Sallie Quinton, since her 
marriage Mrs. Sallie E. Webb. That the daughter of the insured, 
now Mrs. Webb, on her marriage moved from the state of Texas to 
the state of Georgia, and left her father, A. J. Quinton, in destitute 
circumstances. That he was taken care of by John Quinton, Albert 
Quinton, and Emzy Quinton, his nephews, during tlie balance of his 
life and up to the time of his death on April 1, 1915. That prior to 
the death of said A. J. Quinton he made an agreement with the Quin- 
tons, his nephews, now parties to this cause, that if they would care 
for him and support him during the remainder of his life he would 
have transferred to them his policy in the plaintiff beneficiary order 
for $1,000. That he made application for transfer of the policy to 
the Quintons on June 20, 1914, and notified the local camp of Harts- 
horn, Okl., that he had lost his certificate and it could not be found, 
and that he desired a new certificate to be issued to him, and his three 
nephews, John Quinton, Albert Quinton, and Emzy Quinton, named 
as beneficiaries, instead of Sallie Quinton, who was named as bene- 
ficiary under the original certificate. 

It seems from the allegations of the pleadings that this request for 
change in beneficiaries was made to the local camp at Hartshorn, Okl., 
and was forwarded to the Sovereign Clerk of the order, John T. Yates, 
at Omaha, Neb. The paper executed by the insured on the 20th day 
of June, 1914, was as follows : 

"Hartshorn, Oklahoma, June 20, 1914. 
"To Whom It may Concern : 

"This is to certify that I have lost my certificate No. 28311 In the W. O. W,, 
dated 0/24/06, beneficiary Sallie Quinton, and some cannot be found, and to 
best of ray belief same was lost while traveling overland from Texas to 
Olslahoma, and I further <xrt\ty that I want ray beneficiary changed, and 
designate as new beneficiaries John Quinton, Albert Quinton, Emzy Quinton* 

his 
related to me as nephews. [Signed] A. J. X Quinton. 

mark 

"Subscribed and sworn to before me this the 20th day of June, 1914. 

*'My commission expires June 7, 1918. 

"[Seal.] [Signed] P. M. Willis, Notary Public, 

"The name of A, J, Quinton was written by me at his request and in his 
presence, and marls made by him in my presence. 

"[Signed] J. W. , Witness to Marie. 

"Attest: N. B. , Witness to Mark." 

It seems from the contention here that the application for the 
change of beneficiaries did not comply with the by-laws of the order, 
which required an application for a change of beneficiaries should com- 
ply with the following section of the constitution and by-laws. 

"Sec. ©4. Should a member desire to change his beneficiary or beneficiaries, 
he may do so upon payment to the Sovereign Camp of a feie of twenty-nve 
cents, which sum, together with his certificate, he shall forward to the Sover- 
eign Clerk with his request written on the back of his certificate, giving the 
name or names of such new beneficiary, or beneficiaries, and upon receipt 
thereof the Sovereign Clerk shall issue and return a new certlllcate, subject to 
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the flame conditions and rate as the one surrendered, which conditions shall 
be a part of the new certificate, in which he shall write the name or names 
of the new beneficiary or beneficiaries and sliall record said change in the 
proper books of the Sovereign Camp. 

"In event the beneficiary qartificate is lost or ttie possession thereof is for 
any reason withh^d from the member desiring such change of beneficiary, 
before the change shall be made, the member shall furnish the Sovereign 
Clerk satisfactory proof under oath of the loss of the certificate, or proof 
under oath of the facts and circumstances of the withholding of such certifi- 
cate from his possession, as the case may be, and tcaiving for fUmself and 6ene- 
flciary or beneficiaries all rights iherettnder, whereupon on payment of twenty- 
five cents the Sovereign Clerk, if such proof is satisfactory to him, shall issue 
to said member a new certificate In lieu of the old one with the desired change 
of beneficiary, and shall at once mail to the last known post office address of 
the former beneficiary or beneficiaries notice of such change." 

It seems that this application for change of beneficiaries did not con- 
tain the words which are italicized above, and for that reason the 
Sovereign Clerk sent him a proper form, which was received by him 
two days before his death. He had received no notice, prior to that 
time, of any action on his application for change of beneficiaries. The 
receipt of the proper form from Yates, Sovereign Qerk of the order, 
by A. J. Quinton, was two days before his death, and it seems from 
the papers, and indeed it is alleged, that it was not in time for him 
to execute and return the same to Yates. 

The Quintons allege in their answer that for two years prior to the 
death of said A. J. Quinton they had been paying his premiums on 
the policy and supporting him and waiting on him, he being practically 
an invalid, and at this time they were under the impression and be- 
lieved that they had been substituted as beneficiaries in lieu of Mrs. 
Webb. The question for determination now is on the motion by Mrs. 
Webb, as stated, to strike the answer of the Quintons, on the ground- 
that on their own showing it would not be a case entitling them to 
any relief or to any part of the fund in court. 

Counsel for Mrs. Webb cite the case of SVnith v. Locomotive En- 
gineers' Mutual Life & Accident Insurance Association, 138 Ga. 717, 
76 S. E. 44, and Page v. Bell, 146 Ga. 680, 92 S. E. 54, and other au- 
thorities, in favor of their position that a failure to comply with the 
by-laws and rules of an association with reference to beneficiaries gives 
the Quintons no right to the fund in court here, and that the same 
should be awarded to Mrs. Webb. The case of Supreme Conclave, 
Royal Adelphia, v. Cappella et al. (C. C.) 41 Fed. 1, decided by Judge 
Brown, afterwards Mr. Justice Brown of the United States Supreme 
Court, is relied upon isomewhat by counsel for both parties in this 
case. Counsel for the Quintons rely mainly upon the case of Brown 
V. Modem Woodmen of America et al., 97 Kan. 665, 156 Pac. 767, 
L. R. A. 1916E, 588. 

The case now is in equity and between the claimants to this fund. 
The beneficiary order has no further interest in the matter, as it has 
paid the money into court, thus absolving itself from any further 
liability; so I do not think the omission from the request for change 
of beneficiary by J. A. Quinton of the language which has been re- 
ferred to above is so material as it would be if there was a suit against 
252 F.— 13 
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the order to recover the amount of the policy. If the three Quintons 
paid the premiums and kept this policy alive for the assured during 
the last two years of his life, I do not see how it could be possible, 
in a court of equity, to decline to repay them the amount so advanced 
to him. As to the amount claimed by them for caring for him, sup- 
porting him, and looking after him during the last two years of his 
life, the rights of the parties are not so clear. 

Of course the Quintons are claiming the entire fund, upon the 
ground that they kept the policy alive and that it was substantial com- 
pliance with the rules of the order to make the request he made for a 
change of the beneficiary, although certain language required by the 
by-laws was not in it. At all events, for the present I am perfectly 
satisfied that the motion by Mrs. Webb to strike the answer of the 
Quintons should be overruled, because they are at least entitled to 
receive back what they advanced for premiums on the policy, and 
possibly also what they actually expended in caring for him during 
the last two years of his life, if they can establish by proof what that 
character of support was worth. 

Therefore the motion to strike is hereby overruled. 



THE KBNNEBEO. 



SEABOARD ft GUIiF S. S. CO. v. BALTIMORE DRY DOCKS & 
SHIPBUILDING CO/ 

(District Court, D. Maryland. July 3, 1918.) 

1. Wharves ^=>20(1) — Dry Docks — ^Negligence of Owner — ^Liabiutt. 

Where ship undergoing repairs to engine and hull was placed in charge 
of her master in dry dock for work on the hull, wltiiout notice that a 
freezing temperature without supply of steam would result in damage to 
her engines and pipes, the owners could not recover from the dry dock 
owners the cost of repairing damage resulting from the bursting of pipes 
so caused. 

Z Wharves <S=»20(1) — ^Dbt Docks — Negligence of Owner— Liabilttt. 

Where ship was placed in dry docks for repairs to hull, without re- 
quest that steam be supplied to prevent damage from bursting pipes, ow- 
ing to the freezing temperature, and with only a casual request from the 
master that steam or stoves be supplied, so that he could keep his crew, 
the dock owners were not liable in tort for the damage resulting from 
bursting pipes. 

In Admiralty. Libel by the Baltimore Dry Docks & Shipbuilding 
Company against the steamship Kennebec, with cross-libel by the Sea- 
board & Gulf Steamship Company, owner of the steamship Kennebec, 
against the libelant. Original libel sustained, and cross-libel dismissed. 

George Weems Williams and L. Vernon Miller, both of Baltimore, 
Md., for libelant. 

Milton Roberts and Clifton S. Brown, both of Baltimore, Md., for 
respondent. 
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ROSE, District Judge, The libelant will bfe called the "dry docks f 
the respondent, the "ship." It is admitted that the former repaired the . 
latter, and that its bill of $2,988.90 for so doing is fair. It has not 
been paid, because the ship says that a breach of duty incumbent upon 
the dry docks cost the ship upwards of $23,000, $4,329.65 of which 
was the expense of repairing the physical injury done; the balance 
being in the nature of demurrage. Whether the dry docks was so in 
default is the question to be determined. 

The ship was turned over to the dry docks in the late afternoon of 
December 27th last,%nd was taken away three days later. During that 
period, the water which was in its pipes and engines froze, and did the 
damage mentioned. For some time prior to going to the dry docks, 
the ship had, with fires drawn, been lying at the wharf of the W. S. 
Cahill Company, who will be hereinafter referred to as Cahill. It 
was there undergoing repairs. During a considerable part of that time 
the temperature was low, and the ship was kept heated by steam sent 
through its pipes by Cahill. For a part of the time at least the steam 
was supplied from a floating welder of Cahill moored alongside of it. 
When the ship was taken to the dry docks, Cahill's work was still 
unfinished. Physically it would have been possible to have continued 
the engine repairs while the ship was at the dry docks, as the work the 
dry docks was to do was upon the ship's hull. Cahill was willing to 
go on with his task while the ship was at the dry docks, but the dry 
docks forbade, in accordance with its general rule of refusing permis- 
sion to any one else to work upon a ship while on its premises. Its 
adherence to this policy is in part due to the trouble it would otherwise, 
during wartime, have in maJcing sure that the governmental regula- 
tions for the protection of the water front and the property owners are 
complied with, and perhaps more largely to its unwillingness to aflford 
any facilities to actual or potential competitors in business. 

Had Cahill been permitted to continue its work, it would have kept 
steam in the ship's pipes. There is nothing in the record which sug- 
gests that this particular benefit which the ship would have received 
from CahiU's presence while in the dry docks was ever, in any way, 
brought to the attention of the dry docks, or was ever considered by it. 

The day after the ship arrived at the dry docks, it was comparatively 
mild ; the thermometer rising to about 40 degrees. At that tempera- 
ture, the pipes were in no danger ; but the living quarters upon an un- 
heated ship were very uncomfortable. Accordingly, in the forenoon 
of th^t day, the captain of the ship asked the superintendent of the dry 
docks to furnish steam, saying, unless he had it, he feared he could not 
keep his crew. He now thinks he had also in mind the protection of 
the pipes against the possibility of a cold wave. If he had, he kept it 
to himself, and said nothing to the dry docks superintendent about it. 
It would have been quite troublesome and inconvenient for the latter 
• at that time to have furnished steam. I doubt not that it could have 
been done at a price, but it did not seem worth while, for the mere 
purpose of retaining the crew on board, instead of sending them to a 
boarding house on shore. Moreover, the superintendent then supposed 
that the repairs to the ship could be finished in 24 hours, or there- 
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abouts, and that elaborate arrangements for so brief a time were un- 
necessary, and so told the captain. 

In consequence of the refusal to furnish steam, an application was 
subsequently made to the dry docks for oil stoves for the crew's quar- 
ters. It so happened that there were none available. When the engi- 
neer of the ship learned that steam would not be furnished, he had 
the pipes drained, so far as that could be done without breaking con- 
nections and taking apart certain portions of the machinery. To have 
done everything necessary to get all the water out of the pipes would 
have taken, with the force he had at hand, 24 hou<^and perhaps more. 
At least that much time would have been required to have put them 
back, so that the engines could be operated. 

As the dry docks went on with the work, it perhaps found there was 
more to be done in the way of repairs than had originally been appar- 
ent, and for that or some other reason the work was not finished until 
December 30th. During the night of December 28th, the temperature 
fell rapidly, and on the 29th and 30th went down nearly to zero. On 
the morning of the last-named day it was discovered that the water, 
left in the pipes and engine, had frozen, and that the damage for which 
the ship seeks to recover by its cross-libel had been done. 

[ 1 ] Had the ship been delivered into the care of the dry dpcks with 
notice to the latter that the pipes had not been thoroughly drained, it 
is quite likely that it would have been responsible for any injury which 
resulted from its failure either to furnish steam or to drain the pipes 
effectually. But no such delivery was made. The ship's master 
and its company remained on board, and the former retained his com- 
mand. The dry docks had undertaken to make certain repairs, and 
had assumed no other obligation. If the captain thought that his ma- 
chinery was in danger without steam, he should have made the fact 
known to the dry docks, preferably before his ship went there, or at 
all events before the damage was done. That he did not do. The dry 
docks did not bind themselves by any contract to furnish steam. The 
work they were employed to do had nothing to do with the ship's pipes 
or engines. 

[2] It is equally impossible to discover any ground for holding the 
dry docks liable in tort. The record does not show that they hold 
themselves out as equipped to supply steam to any of their patrons who 
have need of it. The fact is quite clear that the master did not have, 
at any time before the damage was done, its possibility in mind, and 
consequently had not busied himself to protect the ship against it, 
either by having, the ship's pipes disconnected,' or by doing his best to 
secure a supply of steam. His almost casual request to the dry docks 
for steam, in order that his crew might be kept comfortable, fell far 
short of imposing any duty upon it to take steps to protect the pipes, 
if indeed it was possible for him at that time by any notice to impose 
any such obligation upon it. 

It follows that the libel of the dry docks for the amount of its bill 
must be sustained, and the cross-libel of the ship dismissed. 
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In re SIE6EU 

Bz parte QUINTO et al. 

(District Court, S. D. New York. July 19, 1918.) 

1. BaNKBUFTOT ^S>376— iNVSSnOATIOir BT QBBDXT0B»— liZABILITT OF Banx- 

BUPT. 

Where bankrupt offered settlement, and creditors' committee hired at- 
torney to conduct inquiries into his affairs, without express or implied 
I request of the recover, but with his knowledge and without his dissent, 

' the bankrupt should not pay, as part of the composition, the fees of the 

attorney who conducted the Investigation. 

2. Bankbuptot ♦5»876— IwvKsnoATioN by Obbdtiobs — ^LiABiiJTT OF Bawk- 

BUPT. 

Notwithstanding Inyestlgation Into bankrupt's affairs by attorney em- 
ployed by creditors' committee, without request, but with knowledge and 
without dissent of the receiver, benefited the estate, the attorney's fees 

I did not constitute a claim against the estate, payable as part of the bank- 

rupt's composition, since the creditors, in employing him, were volunteers, 

I and an estate in the custody of the court is not in need of voluntary serv- 

ices, but is presumably being cared for adequately. 



In Bankruptcy. On motion by Oscar Quinto and others, creditors, 
to require David Siegel, bankrupt, to repay moneys expended by a 
creditors' committee on reorganization of the bankrupt's affairs. Mo- 
tion denied. 

The case was tliis: The bankrupt was adjudicated in the Southern district 
of New York, and on the 14th day of February, 1918, the first meeting of 
creditors was held before the referee in bankruptcy. At that time the bank- 
rupt's attorney announced to the referee that the bankrupt offered a settle- 
mient of 37 cents in cash and proposed to pay all priority claims and expenses 
of the proceeding, including $1,000 to the creditors' committee in repayment 
of the amount paid to its counseL The creditors' committee represented 
some 90 per cent, in amount of all the creditors of the bankrupt, and accepted 
the terms of the composition so offered, upon the understanding that the sum 
mentioned should be repaid. The committee had paid this sum to an at- 
torney who conducted inquiries into the affairs of the bankrupt and disclosed 
fbcts which probably led to the discovery of preferences to some of the credi- 
tors. The examination was conducted without the request of the receiver, 
either express or implied; it took place, however, with the receiver's knowl- 
edge and without his dissent It may be assumed that the results were in 
some degree beneficial to the estate. Upon applying for a confirmation of the 
composition, the District Court declined to allow the payment of tills sum, 
and the order was signed without such provision. Thereafter the bankrupt 
distributed the consideration of the composition in accordance with the order 
of the court, and has since that time returned the sum of |1,006 to the per- 
sons frcMn whom he borrowed it at the time to meet the supposed necessities 
of the composition. The order of composition itself was signed on April 9, 
1918, and this motion was made upon the 25th of June following. At 
that time the bankrupt did not have the sum in question, and swore that he 
would be unable to comply with the order of the court for the payment, if 
made. 

David Kahn, of New York City, for the motion. 
Maurice L, Shaine, of New York City, opposed. 
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LEARNED HAND, District Judge. [1] Judge Mayer decided 
(In re M. & H. Gordon [D. C] 245 Fed. 905) that a bankrupt might 
not pay as part of a composition the expenses of a creditor who had 
employed a public accountant to investigate the bankrupt's affairs. 
I concur in that case and in its reasoning. Courts have been extremely 
zealous to secure equality of distribution among creditors, quite in- 
dependently of whether the added payment to any one of them came 
from the fund to be divided. Bell v. Leggett, 7 N. Y. 176; In re 
Dietz (D. C.) 97 Fed. 563; In re Palmer, 14 Nat. Bank R. 437, Fed. 
Cas. No. 10,678; Ex parte Briggs, 2 Lowell, 389, Fed. Cas. No. 1,868. 
In all these cases the payments came from sources that could not pos- 
sibly have been distributed among creditors. It might seem, indeed, 
that the solicitude for equality was in such cases overzealous. In 
compositions, however, the motive is much stronger, since the bank- 
rupt commonly procures the consideration divided, at least in part, 
from sources outside the estate. Obviously the measure of the divi- 
dend he offers will in part be determined by the "cost of the pro- 
ceedings" in the language of section 12b. If the court permits him 
to include in that amount the several expenses of creditors, it di- 
minishes pro tanto the available residue for dividends. Hence there 
is a stronger reason to apply the rule strictly in compositions than 
upon discharges, where the funds which will actually be distributed 
are already in the custody of the court and cannot be affected. 

[2] This case may perhaps be thought to fall within an exception 
indicated obiter in Re M. & H. Gordon, supra; that is, the case 
where the efforts of the creditor have benefited the estate. In such a 
case, as it seems to me, the creditor so assisting establishes no claim 
against the estate, unless he acts at the request, express or implied, of 
the receiver, at least when there is a receiver. The court must look 
to the receiver as the adequate custodian, and the sole person who can 
establish any claims for administration, except such as are otherwise 
expressly authorized by statute. Any services rendered by those not 
authorized by the receiver must be deemed to be on the account of the 
creditors who undertake them. They are merely volunteered, and the 
estate, even though actually benefited, owes nothing for them. There 
is no hardship in this, but absolute justice. Any creditor may apply 
at any time to the court upon suggestion that the receiver should au- 
thorize him to assist, and the court can so direct. But to allow claims 
to be established for benefits, supposititious or actual, without some in- 
itial indication that the services upon which they are based will be the 
subject of a charge, is wrong in principle and mischievous in applica- 
tion. An estate in the custody of a court is not in need of voluntary 
services; there is no room for the doctrine of salvage. It is presum- 
ably being cared for adequately, and those who seek to impose upon it 
the benefit of their assistance do so at their own accpunt, unless they 
secure some consent at the outset. 

The motion is denied, without regard to the defense of laches. I 
need scarcely add that the disallowance of the item did not depend in 
the least upon any disapproval of the conduct of the committee, nor 
did it constitute any reflection upon their integrity. 
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In re FROSTKO. 

(District Court, 8. D. Georgia, S. W. J^. AagVLSt 3, 191&) 

Na 889. 

1. Bankbuptcy ^s»415(2) — ^Mabteb'b Repobt— Effect. ' 

The inaster*8 report, stating that no demurrer to the spedflcationa of 
objections to the bcmkrupt's discharge was filed, must prevail, especially 
where the bankrupt's allegations that exceptions to sufficiency of ob- 
jections were dictated, and were to have been considered, were not veri- 
fied by the master. 

2, Bankbuftgt ^=»407(1) — ^BxxupnoN— Rttulno of BsraiusB—Bxs Judicata. 

Ruling of referee, on objections to allowance of homestead exemption, 
that bankrupt had concealed property in violation of Code Ga. 1910, §§ 
3377, 3880, Is not res Ju&icata against the bankrupt's right to discharge, 
since Code Ga. 1910, f 8386, permits a creditor to object to an allowance of 
homestead exemption for fraud of any kind at any time, whereas Bank- 
ruptcy Act, f 14b (4), being Comp. St 1916, { 9598, reauires the fraud 
to have occurred at any time subsequent to the first day of the four 
months immediately preceding the filing of the petition. 

In Bankruptcy. Proceedings in the matter of the estate of L. 
Frosty, bankrupt, wherein the bankrupt excepts to the master's re- 
port denying his discharge. Judgment reversed, and matter ordered 
reheard. 

Franklin & Lan^dale, of Valdosta, Ga., for trustee. 
J. J. Hill, of Pelham, Ga., for bankrupt. 

BEVERLY D. EVANS, District Judge. [1] In his exceptions to 
the master's report the bankrupt avers that his counsel dictated to 
the stenographer of the special master, in the presence of the latter 
and of the attorneys of the bankrupt's trustee, certain stated excep- 
tions to the sufficiency of the objections to the bankrupt's discharge,* 
with the understanding that the same should be considered by the 
master, and that the master did not consider such exceptions in making 
his findings of fact and conclusions of law. In his report the master 
states that no den^urrer to the specifications of objections was filed by 
the bankrupt. The master's report on this issue must prevail, espe- 
cially as the all^ations of fact concerning the circumstances attending 
the dictation of the demurrer to the objections to the discharge are 
not verified. 

Other exceptions challenge the sufficiency of the evidence to uphold 
a judgment denying a discharge to the bankrupt. The bankrupt had 
previously applied for a h(Mnestead exemption. This was resisted, on 
the ground that the bankrupt had not made a full and fair disclosure • 
of his property in'his petition to be adjudicated a bankrupt, and had 
willfully and fraudulently concealed large sums oiE money and quanti- 
ties of merchandise. The creditors also prosecuted a rule for contempt 
because of the bankrupt's failure to produce the alleged concealed as- 
sets. On the hearing of these proceedings the referee found : 

"That the bankrupt should account for at least $3,000 in goods or cash, or 
goods and cash, and inasmuch as such amount has been withheld from the 

^=»For other cases bee bume lupic & K£V- NUMBER in all Key-Numbered Digests & Indexes 
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trustee the referee finds that the hankrupt Is guilty of fraud, and that he 
has not made a full and fair disclosure of his property, but the same has 
been withheld and concealed in such a way that he would not be entitled to 
his Gxeiiiption of $1,600 as /contemplated in sections 3377 and 3380 of the 
Code of Georgia." 

The rule for contempt was discharged on the ground that no evidence 

was — 

"adduced to show positively that the banlxrupt had in his possession or con- 
trol either the goods or the money unaccounted for by him, and alleged to 
have been fraudulently concealed." 

In passing on the objections to the discharge, the master reported 
that the judgments in these proceedings adjudicated that the bankrupt 
had concealed assets, and made out a prima facie case for denying a 
discharge, which had not been overcome by any evidence, except tJhat 
considered by the referee at the time his judgments refusing an ex- 
emption and discharging the rule for contempt were entered. It is 
apparent that the' special master bases his judgment denying a dis- 
charge on the footing that the bankrupt had been adjudicated by the 
referee to have willfully and fraudulently concealed assets from his 
creditors. 

[2] I do not think the principle of res judicata in its full scope is 
applicable to the present case. Before a judgment in a former case 
between the same parties shall be conclusive in another and later case, 
it is necessary that the point in issue shall be the same. Henderson 
v. Fox, 80 Ga. 479, 6 S. E. 164. Under the Georgia statute (Code 
1910, § 3386) a creditor is permitted to object to an allowance of home- 
stead exemption for fraud of any kind, and the time in which the 
alleged fraud was committed is not restricted. Under Bankruptcy Act 
July 1, 1898, c. 541, § 14b (4), 30 Stat. 550 (Comp. St. 1916, § 9598), 
it is ground for objection to a bankrupt's discharge that he "at any 
time subsequent to the first day of the four months immediately pre- 
ceding the filing of the petition" concealed any of his property with 
intent to defraud any of his creditors. Thus it will be seen that a 
fraudulent transfer of assets, made more than four months before the 
filing of the petition for bankruptcy, may, under the Georgia statute, 
defeat a homestead, though such transfer would not defeat a bank- 
rupt's right to a discharge. The referee; in his judgment refusing a 
homestead to the bankrupt, recited that it was impossible to make an 
account of the bankrupt's expenditures during a six months period 
previous to the filing of the petition for bankruptcy. The report of the 
master in the present case was predicated solely on the record of 
the former proceedings. 

I am of the opinion that the evidence is insufficient to deny a dis- 
charge to the bankrupt, and that the judgment of the master should be 
reversed, and the matter be reheard by him ; and it is so orc^ered. 
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THE VESTHIS. 

0i8trlct Court, E. D. New York. May 9, 1918.) 

L Seaicen ^=:»7 — Entebino Upon Duties Without Signing Abticles — Bene- 
fits. 

A person who enters upon the performance of duties' as a seaman, and 
who throuprh no fault of his own, has not as yet signed articles, would 
not be thereby deprived of the benefits accruing to him as seaman. ^ 

2. Seamen ^=^29(5) — Injubies Before Signing' of Abticles — ^Damages. 

Where libelant wad injured after being member of vessel's crew for six 
days and before articles had been signed and vessel had left port, he 
could not dalm his wages for the voyage, nor for loss of time In getting 
back to his home port 

3. Seamen ^=9ll— Injubies Befobe Signing of Abticles — Maintenance and 

Cube. 

Where libelant was injured after being member of vessel's crew for 
several days but before articles had be»i signed and ship had left port, he 
was entitled to recover what he had spent for maintenance and cure and 
wages for two weeks; such period beiiig sufficient to enable him to seek 
new place. • 

4. Seamen ^=»3 — Pebsonal Injubies — ^Actions — Jurisdiction or Coubt. 

In seaman's action for personal injuries, whether court had jurisdic- 
tion to consider the charge of negligence was governed by laws of place 
where accident took place. 

5. Seamen ^=3>3 — Jubisdiction — ^Amebican Seaman on Bbitish Vessel. 

The rights of an American seaman In the harbor of New York upon a 
British vessel can properly be adjudicated in a court of the United States 
according to the admiralty law, when this admiralty law is In exact ac- 
cord with what his contract rights would be under the British statute. 

In Admiralty. Libel by Harry C. Ferguson against the steamship 
Vestris, her tackle, etc. Decree for libelant. 

Silas B. Axtell, of New York City, for libelant. 
Burlingham, Montgomery & Beecher, of New York City, for claim- 
ant. 

CHATFIELD, District Judge. The libelant sued for injuries re- 
ceived at New York October 13, 1915, on the steamer Vestris, on 
which he had entered for service October 7, 1915. His claim was 
apparently based upon the liability of the vessel for the negligence of 
a fellow sejTvant, although the libel, upon further examination, shows 
the amount of damage claimed by the libelant to be limited to expenses 
of maintenance and cure. An opinion was filed on the 1st day of Au- 
gust, 1917, in which it was held that no unseaworthiness was shown, 
and no negligence, except that of a fellow servant, for which the boat 
was not responsible in damages. The libel was therefore ordered dis- 
missed. Before entry of decree, reargtunent was asked, upon the 
ground that maintenance and cure alone had been prayed for. 

[1, 2] The claimant on reargument contests the right of the libelant 
to be classified as a seaman. The claimant's answer expressly admitted 
that the libelant was a member of the crew, and, as decided in the 
previous opinion, a person who enters upon the performance of duties 
as a seaman and who. through no fault of his own, has not as yet 
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signed articles, would not be thereby deprived of the benefits accruing 
to him as a seaman. But, on the other hand, until the articles were 
signed and the vessel had left the port, the libelant might have quit 
the vessel without loss of time or expense in returning home. For 
this reason he certainly cannot claim his wages for the voyage, nor for 
loss of time in getting back to his home port. 

[3] He alleges that he spent for maintenance and cure the sum of 
$195, and this has not been controverted. His wages for two weeks 
would be sufficient to enable him to seek a new place and may be in- 
cluded in the decree. The Bouker No. 2, 241 Fed. 831, 154 C. C. A. 
533. The libelant was a seaman, and was entitled to the benefits of 
the English Workmen's Compensation Act in so far as it applied. The 
accident occurred on the 7th day of October, 1915, which was before 
the passage of the law of October 6, 1917 (40 Stat. 395, c. 97), making 
the Compensation Law of the state of New York applicable to persons 
injured under admiralty jurisdiction in New Yor)c Harbor, if otherwise 
within the New York state law. The English Compensation Act was 
interposed as a defense and by way of suggestion that the libelant was 
not entirely deprived of remedy if the libel was dismissed. Reargu- 
ment has now been had, and the libelant cites the case of The Teviot- 
dale (D. C.) 166 Fed. 481, as authority for asking to be allowed cure 
and maintenance. The claimant has contested the libelant's right to 
obtain, the relief, but has interposed no technical objection to the hear- 
ing of the question. 

[4] There seems to be no question that the court had jurisdiction to 
consider the charge of negligence; that is, of unseaworthiness. The 
laws of the place where the accident occurred control this. Sherlock et 
al. V. Ailing, 93 U. S. 99, 23 L. Ed. 819; The Teviotdale, supra; The 
Ester (D. C.) 190 Fed. 216; The Cuzco (D. C.) 225 Fed. 169. The 
English Workmen's Compensation Law would seem, also, to be cog- 
nizable, and, if the libelant were in England, he might be entitled to 
compensation, even for an accident happening within the port of an- 
other country and not on the high seas. Whether since the Compensa- 
tion Laws of New York have been expressly made applicable to occur- 
rences within the admiralty jurisdiction, and since by the act of Con- 
gress federal jurisdiction thereover has been relinquished, the jurisdic- 
tion of one or the other Compensation Law — that is, the domestic and 
the foreign — is exclusive, so that no admiralty cause of action for neg- 
ligence could be urged, need not be considered. 

[6] The English Compensation Law, however, seems to expressly 
except the amounts which the owner of a vessel must advance for cure 
and maintenance to any seaman injured while on the vessel. These 
sums he was entitled to under admiralty law in general and also under 
the Statute of 6 Ed. VH, c. 48, § 34, par. 1. If the statute just cited 
be taken as the rule governing the contract rights of the seamen upon 
the vessel, it does not materially differ from. the rule which would be 
apphed to sailors upon an American vessel under the same conditions 
in this harbor. It would be useless to suggest that the libelant now 
pursue his case before the British consul or in the courts of Great 
Britain, even though those courts might have jurisdiction if he were 
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in En^nd. The rights of an American seaman in the harbor of New 
York upon a British vessel can properly be adjudicated in a court of 
the United States according to the admiralty law, when this admiralty 
law is in exact accord wit£ what his contract rights would be under 
the British statute. There is certainly no reason for relinquishing 
jurisdiction of the case. 
The libelant may have a decree as indicated. 



THE PINNA. 
(District Ckrart, S. D. Louisiana. JQly 8, 1&1&) 

No. 15584. 

1. Skamen ^S924t-— Wagugh- Bioht in Gsnbbai.. 

Under Seamen's Act, § 4, sailors aj:^ entitled to demand, at every 
American port, on^half of wages earned^ but not one-baU of wages due. 

2. SSAHEN ^K»23— Ck>NT&AOTS FOB ADVANCES— VAItWrTT. 

Advances made in a foreign port to sailors on a foreign vessel, legal 
where made, are not unlawful under the Seamen's Act 

3. Seaken ^s»26 — Demand fob Wages — Good Faith. 

Where sailors, after master of ship had Informed them that he had no 
money to meet their demands, accepted his ordets on a store and had 
th^r wants satisfied, their subsequent demand for wages when the smp 
was about to sail was not la good faith, and they cannot recover. 

4. Seamen ^=>24 — ^Wages — Payment. 

The master of a ship Is entitled to a reasonable time In which to comply 
with crew's demand for wages, and' where he delays only a few hours In 
procuring the necessary funds he Is well within his rights. 

In Admiralty. Libel by Charles David and others against the steam- 
ship Pinna. Dismissed, except as to libelant named and another. 

W. J. & H. W. Waguespack, of New Orleans, La., for libelants. 
Terriberry, Rice & Young, of New Orleans, La., for claimant. 

FOSTER, District Judge. This is a libel for double wages and 
transportation and subsistence by 14 members of the crew of the 
British steamship Pinna. The men were shipped in London for a 
voyage to the Gulf of Mexico and any ports between 65** N. L. and 
58** S. L., and back to a final port of destination in the United King- 
dom, not to exceed one year. They signed the usual British articles 
on November 26, 1916, at which time all received certain advances 
and some made allotments of pay. 

The vess.el touched at Port Arthur, Tex., on January 9, 1917, where 
she docked at 3 p. m., and subsequently loaded two tanks of oil as 
cargo. It was not contemplated the vessel would remain at Port 
Ardiur more than 24 hours, and she in ia^ct departed within that 
period. Shortly after the ship docked, the crew presented lists to the 
master, asking for various amounts, one or two wanting $5, one $15, 
and the rest $10 each. The master explained he had no money on 
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board, and it was too late to get it from the bank, but offered the men 
orders on the Gulf Refining Company's store on the dock in the 
amounts of $10 each. All accepted and were granted shore leave. 
On going ashore they used these orders for their purchases, but also 
came in touch with representatives of the sailors' union, who informed 
them the advances in London were illegal, and they were entitled to 
one-half of the pay due them on demand, and, if not paid, were enti- 
titled to quit and receive full pay. Early the next momingthey again 
went to the master and demanded half their wages due. The captain 
again advised them he had not enough money on board to meet their 
demands, offered them each $5, and told them he would get more 
money from the bank as soon as possible. Libelants declined to wait, 
and went on shore without leave, and consulted a lawyer for the 
purpose of libeling the ship. The captain then went ashore and pro- 
cured the money necessary to meet the demands of the crew. Some of 
them returned and took their belongings off the ship, but none of 
them afforded the master the opportunity to pay the wages. Hie ship 
then sailed for New Orleans at 1 p. m., without libelants and before 
any process was served. The captain logged all the libelants as desert- 
ers, but states in his testimony he did not consider Herbert Clark and 
Chas. David intended to desert. Clark followed the ship to New Or- 
leans, but a substitute had been shipped. David had gone to consult 
a dentist. Libelants constituted three of their members a committee 
to represent them, which committee came to New Orleans and insti- 
tuted this proceeding. 

[1,2] If the advances in England were lawful, and the orders 
on the commissary to the extent used are considered, all but two of 
the men had received more than one-half the amount earned by them 
at the time of their second demand in Beaumont, and in each instance 
the additional $5 offered was' more than the balance they were enti- 
tled to. It has repeatedly been held that under section 4 of the Sea- 
men's Act (Act March 4, 1915, c. 153, 38 Stat. 1164) sailors are en- 
titled to demand in every American port one-half of the wages earned, 
but not one-half of the wages then due. This accords with my own 
views. It has also been held by the Circuit Court of Appeals for the 
Fifth Circuit that advances made in a foreign port to sailors on a 
foreign vessel, legal where made, are not unlawful under the Sea- 
men's Act. The Talus, 248 Fed. 670, C. C. A. . That decision 

I am bound to follow. 

[3] While these views would dispose of the case adversely to li- 
belants, aside from them, however, there are other cogent reasons for 
so deciding. In making their requests for payment of wages, sailors 
are bound to act in good faith. The Belgier (D. C.) 246 Fed. 966. 
It is evident these men were not in good faith. They were not obliged 
to accept the orders on the commissary; but they did so, and their 
wants were satisfied. They had reason to know the captain had no 
funds on board, and their further demands the next morning, as the 
ship was about to sail, could have had no other object than to pro- 
voke a breach of their contract. Under such circumstances they 
should not recover. 
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[4] Furthermore, the master was not obliged to comply with their 
demands instantly. He was entitled to a reasonable time to do so, 
and when he expressed his desire to comply, and delayed only a few 
hours in procuring the necessary funds, he was well within his rights. 

The master has testified he did not consider Herbert Clark and 
Chas. David as deserters; therefore they are entitled to recover the 
balance of wages due them. In all other respects the libel will be 
dismissed, at libelants' costs. 



la re RADUSY. 
(District Court, N. D. New York. Jnly 13, 191S.) 

1. Eankbuptct ^s»387 — Compositzon Pbocbbdings— "Pbocesdizto in Bank- 

BUPTCT.*' 

Composition proceedings had by a bankrui)t, adjudicated to be such 
on his voluntary petition, being regular in all respects, constituted a 
^'proceeding In bankruptcy," and were part of the Toliintaty proceedings 
instituted by the bankrupt 

[Ed. Nota — For other deflnitions, see Words and Phrases, Second 
Series, Proceeding In Bankruptcy.] 

2. Bankbuptot ^=>404(2)— Eight to Di8chaboi&— Pwob Disghaboe Within 

Six Yeabs--"Di8chabge in Bankbuptcy." 

Under Bankruptcy Act, §§ 12, 14 (Comp. St 1916, §§ 9596, 9598), a 
bankrupt who on his voluntary petition within the six years last past has 
been granted a discharge from his debts, baring. made, composition with 
his creditors and had the proceeding dismissed, is not entitled to his 
discharge; his discharge in the composition proceedings being a "dis- 
charge in bankruptcy." 

[Ed. Note. — ^^or other definitions, see Words and Phrases, First and 
Second Series, Discharge in Bankruptcy.] 

In Bankruptcy. In the matter of Frank Radley, bankrupt. On re- 
view of an order of the referee sustaining objections to the bankrupt's 
discharge. Report of referee confirmed, and order directed refusing 
discharge. 

This is a hearing on review of an order of the referee in bankrupt- 
cy, Hon. James A. Van Voast, sustaining the objections to the dis- 
charge in this proceeding of the above-named bankrupt, on the ground 
that in voluntary bankruptcy proceedings on his part in this district 
within the six years last past said Radley had been granted a discharge 
from hjs debts. 

Charles E. Hardies, of Amsterdam,' N. Y., for btokrupt. 
Thomas R. Tillott, of Schenectady, N. Y., for objecting creditors. 

RAY, District Judge. [1,2] -April 17, 1913, Frank Radley, the 
above-named bankrupt, filed a voluntary petition in bankruptcy in this 
court, and was adjudicated a bankrupt April 17, 1913. In that pro- 
ceeding he thereafter made an offer in composition to his creditors, 
which was accepted by the requisite number of creditors, and April 
28, 1913, an order was made by this court confirming such composi- 
tion. The moneys to pay the amounts offered in composition were 
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duly deposited, and after the composition was confirmed same were 
distributed to the creditors and the proceeding dismissed. These com- 
position proceedings were regular in all respects, and constituted a 
proceeding in. bankruptcy, and were a part of the voluntary proceed- 
ings instituted by said Radley. 

Section 14c of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
550 [Comp. St. 1916, § 9598]) provides that: 

• "Confirmation of a oonii)ositlon shall discharge the bankrupt from hiii 
debts other than thoee agreed to be ijaid by the terms of tbe composition an<f 
those not affected by a discharge." 

The offer of composition in this case was confirmed and distribution 
made, and the bankrupt was discharged from his debts in th^ bank- 
ruptcy proceedings instituted by him pursuant to his own request made 
in such proceeding and as a part thereof under the terms of the Bank- 
ruptcy Act. There can ]^ no question that this discharge of Radley 
from his debts was a discharge in bankruptcy. Compositi(m proceed- 
ings are provided for in the act itself. Section 12, Bankruptcy Act 
(Comp. St. 1916, § 9596). Radley was discharged from his debts be- 
cause of and under and pursuant to this section of the Bankruptcy 
Act. These composition proceedings were not outside of the bankrupt- 
cy proceedings, but a part of them, and this was one mode pursued^ by 
the bankrupt of obtaining his discharge from his debts. He might 
have gone on without making an offer of composition, and on comply- 
ing with the terms of the act have obtained a discharge in the other 
manner pointed out. This he did not do. He pursued one of the two 
courses, and obtained his discharge, and he pursued and availed him- 
self of the mode provided for in sections 12 and 14 of the Bankruptcy 
Act. 

Quite early under the administration of the present Bankruptcy Act 
it was found that certain persons became what may not inaptly be 
called professional bankrupts ; that is, at frequent intervals they were 
found filing voluntary petitions in bankruptcy and obtaining discharges 
from their debts. Congress wisely saw fit to put an end to this prac- 
tice, and hence provided in substance and effect in section 14 of the 
act, as amended, that a second discharge shall not be granted the same 
person where in voluntary proceedings he has been granted a dis- 
charge in bankruptcy within six years. Thi^ same section, in subdivi- 
sion **c," provides that the confirmation of a composition shall dis- 
charge the bankrupt from his debts other than those agreed to be paid , 
by the terms of the composition and those not affected by a discharge, 
and it cannot successfully be contended that a bankrupt has not been 
discharged, within the meaning of the other provisions of that section, 
when he has filed a voluntary petition in bankruptcy, availed himself 
of the provisions of the law, offered composition, which has been ac- 
cepted by his creditors, and approved and confirmed by the court, and 
the proceeding thus closed. I think it very clear that the decision of 
the referee on the application for a discharge is right, and that his re- 
port should be confirmed, and an order made refusing a discharge in 
fhis proceeding. 

It is so ordered. 
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« • 
MARTIN V. KE3NNECOTT COPPER CORPORATION. 

(District Court, W. D. Washington, N. D. July 11, 19ia) 

No. 8820. 

1. PuBADnvo ^Es»l22 — Denials— SuTFiciENOTi 

A person cannot deny existence of a statute upon information and be- 
lief. 

2. Mastbb and Sbbyant <ss>348— Workmen's Compbnsation--^ufebsedino 

OoUMON-IiAW ReKBOIES. 

Workmen's Compensation Act Alaska, H 7, 21, 22, supersedes the com- 
mon law, and no action can be brought for injuries in any court, federal 
or otherwise^ outside Uie territory of Alaska. 

3. Masteb AND Sebvant ^=5>348— Workmen's Compensation— Operation. 

The Alaska Workmen's Compensation Act enters into, and becomes part 
of the contracts of employment in such territory as fully as though stipu- 
lated therein. 

At Law. Action by Mike Martin against the Kennecott Copper 
Corporation. On motion by defendant to strike denials filed by plain- 
tiff to the answer and for judgment on the pleadings. Motion gpranted. 

John T. Casey, of Seattle, Wash., for plaintiff. 

Bogle,. Graves, Merritt & Bogle, of Seattle, Wash., for defendant. 

NETERER, District Judge. The plaintiff seeks to recover from 
the defendant damages for injuries received while being employed in 
the mine of the defendant in Alaska, alleging negligence on the part 
of the defendant. The defendant answers with certain denials and 
admissions, and pleads affirmatively chapter 71, Session Laws of the 
Territorial Legislature of Alaska for the year 1915, commonly called 
the Workmen's Compensation Act of Alaska, praying that the said law 
be declared the law of this case, and that by vlrtqe'of section 22 of 
said act the plaintiff be declared not entitled to maintain this action 
in this court, and that th^ same be dismissed. The plaintiff has filed 
a denial upon information and belief with relation to this act, and 
further states : 

"That if said act was regularly passed, and is a valid and constitutional 
enactment, in whole or in part, and held to be the law of this case, plaintiff 
Hereby elects to accept the oosnpensatioiQ which, a Jury may award under the 
proTisions of said compensation act." 

A motion has been made to strike the several denials as insufficient 
and evasive, irrelevant, and immaterial, and iot judgment upon the 
pleadings. 

[1] I think the denials are insufficient, as the privilege granted must 
necessarily be subject to the limitation that acts presumably within the 
personal knowledge cannot be thus denied, nor is this privilege ex- 
tended to denial of a matter of public record.* 

1 31 Cyc. pp. 200-202; Raymond v. Johnson, 17 Wash. 232, 49 Pac. 492, 61 
Am. St Bep. 90S; Sumpter v. Bumham, 51 Wash. 590, 99 Pac. 752; Belknap 
Glass Co. V. Brown, 69 Wash. 127, 124 Pac. 390; Olympia v. Turpin, 70 Wash. 
681, 127 Pac. 210; Canyon Lbr. Co. v. Sexton, 93 Wash. 620, 161 Pac 841. 
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[2] Section 21 of the Alaska- Workmen's Compensation Act pro- 
vides that: 

''ActLoD9 for the reooTery of compensation, due under this act may be 
brought, maintained and dl^rmined in and by the courts of this territory, 
and when so brought shall be governed by the law of procedure applicable 
to other actions for the recovery of money except as herein otherwise ex- 
pressly provided." 

Section 22 provides : 

"No action for the recovery of compensation hereunder shall he brought in 
any court holden outside of the judicial division in which the injury occurred, 
out of which the right to compensation arises except in cases where service 
cannot be had on the employer in the judicial diyision where the injury oc- 
curred. Any attempt to bring such action in any court outside of the territory 
of Alaska shall work a forfeiture of the light pf the plaintilf in such action 
to compensation imder this act.*' 

Section 7 of the act provides : 

"The right to compensation for an injury and the remedy therefor granted 
by this act shall be in lieu of all rights and remedies as to such injury now 
existing either at common law or otherwise, and no rights or remedies, ex- 
cept those provided for by this act, shall accrue to employes entitled to com- 
pensation imder this act while it is in effect; nor shall any right or remedy, 
except those provided for by this act, accrue to the personal or legal repre- 
sentative, dependents, heneficiariies under this act, or next of kin of such 
employ^." 

The Alaska statute, by express, provision, supersedes the common 
law and hy comprehensive provision covers the field of liability in this 
case. The plaintiff's right of recovery is statutory and the limitations 
of the parties are fixed by the act. The remedy provided for the omis- 
sions of duty charged in this case is dissimilar to that afforded by the 
common law, and recovery under the Alaska law cannot he enforced 
in this proceeding (Slater v. Mexican National Railroad Company, 194 
U. S. 120, 24 Sup. Ct 581, 48 L. Ed. 900), since the cause of action 
is made local by the express terms of the statute. The only source 
of liability is the law of Alaska, which determines the extent. 
Smith V. Condry, 1 How. 28, 11 L. Ed. 35. The action is not trans- 
itory, but local, and the forum is fixed, and the remedy may not be 
sought here. Southern Pac. Co. v. Dusablon, 48 Tex. Civ. App. 203,. 
106 S. W. 766. 

[3] The act in issue has been sustained by the Circuit Court of Ap- 
peals of this circuit. Johnston v. Kennecott Copper Corp., 248 Fed. 

407, C. .C. A. ! The provisions of the law enter into and 

become part of the qontract of employment as fully as though stip- 
ulated therein. McCracken v. Hayward, 2 How. 608, 11 L. Ed. 397. 

The motion of the defendant must therefore be granted. 
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THE VINDBGGEN. 

(District ODurt, D. Maryland. July d, 19ia) 

Shipping ^=s>81(1) — ^Neougknce of Pilots — Liabiutt of Vessel Owner. 
Where Norwegian vessel, having no choice under the law but to take 
Virginia pilot, was anchored by him in vicinity of government cables 
shown on charts as prohibited, and the anchor fouled the cables and 
caused damage, the ship was liable for such default of the pilot. 

In Admiralty. Libel by the United States against the steamship 
Vindeggen. Decree for the United S'tates. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 
George Forbes, of Baltimore, Md., for respondent. 

ROSE, District Judge. In this case the United States seeks to 
recover against the Norwegian steamship Vindeggen for costs of re- 
pairing damage done to a submarine telephone cable belonging to the 
government, and underlying the waters of the James river in Hamp- 
ton Roads, near Fortress Monroe. 

There is practically no dispute as to the material facts. The ship- 
was in charge of a Virginia pilot. He brought it to anchor in the im- 
mediate vicinity of the cables, and in a place in which anchorage of 
ships was forbidden. This prohibition was clearly shown upon the 
ordinary charts used by navigators. The ship's anchor fouled the 
cables, and in consequence of the high wind which was blowing at that 
time it was unusually difficult to disengage the ship from them, and 
by reason thereof one of the cables was not only broken, but some 
hundreds of feet of it were very badly damaged. The ship is liable for 
the defaults of its pilot, although it had no choice under the law but 
to take hiift. 

It follows that the government is entitled to a decree against the 
ship for the cost of repairing the damage. • 



THE ELLBNORA. 

(District Oonrt, Wl D. Washington, N. D. July 8; 1918.) 

No. 4116. 

Shippino ^=:»21 — JtTwsDicnoN OF Court — Sale of Vesseij — Fatlvse of Joint 
OwNKBs TO Agree ov Employment of Vessel. 

WhePQ part owner of vessel seeks to employ It in a dangerous and haz- 
ardous enterprise without the consent of and over the objection of owner 
of other half, a court of admiralty, upon application of latter, may order 
that vessel be sold and proceeds distributed. 

In Admiralty. Libel by Joseph Jefferson against the' gas boat Elle- 
nora, her engines, tackle, apparel, and furniture, and others. Respond- 
ents' motion to dismiss denied. 

Winter S. Martin, of Seattle, Wash., for libelant. 
Daniel Landon, of Seattle, Wash., for respondents. 

^ssFor other cases see same topic ft KB7-NUMBER in all Key-Numbered Digests ft Indexes 
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NETERER, District Judge. Libelant, half owner, charges that the 
owners of the other half seek to employ the vessel against his consent 
and over his objection in a hazardous voyage in "British Columbian 
and Alaskan waters," in a dangerous and hazardous enterprise, that 
will "involve said vessel, with unwarranted expense and liens, which 
will impair and.d^stroy the value of libelant's interest in said vessel," 
and prays that the said vessel may be sold and the proceeds brought 
into court, to be divided and distributed according to law. The re- 
spondents have moved to dismiss on the ground that the court is with- 
out jurisdiction, that the libel does not state a cause of action, and that 
the procedure is improper. 

It has long been held that, where moiety owners of a vessel cannot 
agree as to her control and employment, on application therefor a 
court of admiralty should decree a sale and division of the proceeds. 
Coyne v. Caples (D. C.) 8 Fed. 638; The Emma B. (D. C.) 140 Fed. 
771 ; Henry's Admiralty Jurisdiction and Procedure, § 23, p. 55 ; The 
Ocean Bell, Fed. Ca6. No. 10,402. The power of the court does not 
rest in the right of a party to sell the vessel, but is an essential part and 
function inherently resting in the court, for the purpose of extricating 
the vessel from a condition which deprives commerce of an instru- 
mentality in carrying forward the necessities of the people. The B. 
F. Woolsey (D. C.) 7 Fed. 108. That a half owner of a vessel may 
invoke the aid of admiralty ia protecting his investment, by decreeing 
a sale and distribution is a proper procedure, is said by Benedict's Ad- 
miralty, § 187; Flanders on Shipping, c. 1, p, 368, § 375 ; Conkling's U. 
S. Admiralty, pp. 250, 251; Dixon's Law of Shipping, p. 23. 

This rule found basis in the fifth and si^^th articles of the Marine 
Code of France, Ordinances of Louis XIV, published to the maritime 
nations of Europe as early as 1681, which are said to be substantially 
the same as the first rule of the Roman Marine Code, and which pro- 
vides : , 

*'No person may constrain hU partner to proceed to the public sale of a 
ship held in common, except the opinions of the owners be equally divided 
about the undertaking of some voyaga" 

This was quoted by Justice Washington as early as 1829 (The 
Seneca, Fed. Cas. No. 12,670, 23 Myer's Federal Decisions, 363), in 
which he held that a sale of the vessel ought to be decreed where two 
equal joint owners of a ship could not agree upon the agency of em- 
ploying it or the manner of employment. This case reviews the various 
Marine Codes. And in Head v. Amoskeag Mf^. Co., 113.U. S. 9, at 
pages 22, 23, 5 Sup. Ct. 441, 447 (28 I.. Ed. 889), the Supreme Court, 
through Justice Gray, said: 

"If the part owners are equally divided in opinion upon the manner of 
employing the ship, then, according to the g^ieral maritime law, recogniJEed 
and applied by Mr. Justioe Washington, the ship may be ordered to be eaUd 
and the proceeds distributed among them." 

The motion is denied. 
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THE HANNINGTON COURT. 
(District CJourt, B. D. New Tork, July 2, IWa) 

1. Skamen «c»7 — Employment — ^Articles — Disavowal. 

Where seamen, signing In Italy, accepted services of man wlio could 
speak some Italian in making known to them the terms of the articles^ 
they cannot disavow terms of the articles. 

2. Seamen ^=>3 — ^Abticles — ^Law Governing Oontraot. 

Where seamen signed articles in Italy before British consul, the con- 
tract is governed by British law and not the La FoUette Act 

In Admiralty. Lribel by Bushe Sherale and others against the 
steamship Hanning^on Court, her tackle, apparel, etc. Decision in 
favor of claimant. 

Silas B. Axtell, of New York City, for libelants. 

Kirlin, Woolsey & Hickox, of New York City, for claimant 

CHATFIELD, District Judge. Four of the libelants signed as fire- 
men at the port of Savona, Italy, about the 1st day of June, 1915; 
the fifth libelant joined her at Genoa. All claimed that the articles 
were explained to them by some one who could understand a few 
words of Italian, which was not understood by the libelants, who are 
Arabs, and who testified that they understood that they would be paid 
off in Italy at the end of a single voyage. The articles read that the 
men signed for a voyage to America, not exceeding three years in 
duration. The vessel proceeded to Algeria, thence to Newport News, 
Va., and from there back to Genoa, where they claimed the right to be 
paid off, on their understanding that the voyage was a single trip to 
America and back. The libelants were not alk)wed. to land, were 
brought to America on another voyage to Galveston, and thence to 
New York, where the vessel loaded and proceeded to Bordeaux, 
France. At this port the libelants were put in jail for attempting to go 
ashore, but were replaced upon the vessel and brought to New York, 
where she arrived on March 13, 1916. On March 23, 1916, they con- 
sulted the Legal Aid Society and made a demand for half of the wages 
due. This demand was made under the provisions of the La Follette 
Act (Act March 4, 1915, c. 153, 38 Stat 1164), and they received one- 
half of the total amount then earned, less certain fines and advances. 
The libelants then left the ship, in order to get higher wages, and were 
marked off as deserters, forfeiting the balance due. 

There is no evidence that the libelants left the vessel for any failure 
to meet their demand for half wages or for payment of money already 
advanced. After being properly marked off as "deserters," they can- 
not justify their conduct by making a new demand in the pleadings of 
this action. 

[1, 2] But in addition the libelants do not make out their right to 
disavow the terms of the articles as signed at Savona. They accepted 
the services of a man who could speak some Italian, in making known 
to them the terms of the articles, which were signed before the British 

^S9For otber oems see eame topic ft KBYrKUMBER in all Key -Numbered Plgeeta ft Indexes 
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consul at the time of signing, and the evidence does not support the 
charge of fraud, which could be made the basis of disavoidance or 
rescission of the contract. British law governs tiit contract^ and the 
La FoUette law does not apply. 



UNITED STATES v. SCHUTTB. 
(District Court, D. North Dakota. June 13, 1918.) 

1. Statutes ^=s>241(1) — Construction — Cbjminal Statdtbs. 

It is a cardinal rule that criminal statutes should be strictly construed* 

2. Wab ^=>4:— Offenses — Statute. 

Espionage Act, f 3, declariug that whoever, when the United States 
Is at war, shall willfully make or convey false reports or false statements 
with intent to interfere with the operation or success of the military or 
naval forces, etc, does not apply to every disloyal utterance, but only to 
those affecting the military or naval forc^, etc. 

3. Wab <®=»4 — Oftenses — Vioiatiow of Espionage Act-~Indicticbnt — ''Wilij- 

fully." 

An indictment charging a violation of Espionage Act, S 3, denouncing 
the offense of willfully making or conveying false reports with intent to 
interfere with the success of military operations, etc., must allege that 
the language was ^'willfully" uttered ; that is, with Intent to aecompUah 
the forbidden purpose. 
« [Ed. Note. — For other definitions, see Wiords and Phrases^ First and 
Second Series, Willfully.] 

4. Wab ^=»4 — Violation of Espionage Act — Indictment. 

An indictment charging a violation of Espionage Act, { 3, denouncing the 
circulation of false reports, and statements with intent to Interfere 
with the success of military operations, 6tc., must show that the language 
itself was of such a character as to cause the results denounced, and 
so the language should be set forth, or, if too obsoena, should be described. 

5. Wab <&=»4 — Espionage Act — Indictment. 

An indictment charging a violation of E^ionage Act, § 3, denouncing 
the circulation of false reports intended to interfere with the success of 
military operations, etc., should show that the language was uttered on 
such au occasion that a reasonable man could say it mi^t produce one 
or more of the results denounced, although It is unnecessary to allege 
or prove that any particular person was Induced by the language to 
conmiit acts of disloyalty. 

d. Wab ^=>4 — Espionage Act — Juby Question. 

In a prosecution for violating Espionage Act, S 3, denouncing the will- 
ful circulation of rumors with the intent to Interfere with the success of 
military operations, etc., the question whether the language used had the 
effect denounded is one of fact for the jury. 

7. Wab ^=>4 — E^spionage Act — ^Violations. 

In view of the amendment of May 16, 1918^ to Espionage Act, § 3, de- 
nouncing the circulation of false reports tending to interfere with the 
success of military operations of the United States, etc., an indictment 
charging that accused willfully stated that "this is a rich man*s war, 
and it is all a damn graft and swindle," but whicdi did not allege the 
circumstances under which the language waa uttered, is insulficient to 
charge an offense, not showing that the language was uttered under cir- 
cumstances tending to interfere with the success of military operations, 
etc. 

^=»For other caies aee same topic A KEY-NUMBER in all Key-Numbered Dtgeets ft Indexea 
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B. H. Schutte was indicted for violation of Espionage Act, § 3. On 
<lemurrer to the indictment. Demurrer sustained. 

M. A. Hildreth, U. S. Atty.* of Fargo, N. D.. 

D. T. Youker, of EUendale, N. D., for defendant 

AMIDON, District Judge. [1, 2] The indictment in this case 
<:harges a violation of section 3 of the Espionage Act of June 15, 1917 
(chapter 30, 40 Stat. 217), which reads as follows : 

"Whoever, when the United States is at war, shall wiUfully make or con- 
Tey false- reports or false statements with intent to interfere with the opera- 
tion or success of the mlUtary or naval forces of the United States or to 
promote the success of its enemies, and whoever when the United States 
Is at war, shall willfully cause or attempt to cause Insubordination, dis- 
loyalty, mutiny, or refusal of duty, In tJie military or naval forces of the 
United States, or shall willfully obstruct the recruiting or enlistment serv- 
ice of the United States, to the Injury of the service of the United States, 
shall he punished by a flue of not more than $10,000 or imprisonment for 
not inore than twenty years, or both." 

On its face this statute is confined to a limited class, namely, the 
military and naval forces and persons subject to the recruiting and en- 
listment service. Who these persons are is defined by law. Language, 
to violate the statute, must directly and proximately affect one or more 
of the limited class mentioned, in the manner specified. To stretch 
this law so as to cover all disloyal utterances, regardless of whether 
they affect the miUtary or naval forces, or the enlistment and recruit- 
ing service, would not only violate the cardinal rule that criminal stat- 
utes should be strictly construed, but would defy the limitations which 
the statute itself expresses with unmistakable clearness. Such a perver- 
sion of law would itself be a supreme act of disloyalty, though done for 
the avowed purpose of suppressing disloyalty. 

A valid indictment under the act must embrace three facts : 

[3] (1) The language must have been willfully uttered. That ex- 
cludes what is spoken in the heat of passion, without deliberate pur- 
pose. The term "willfully," as construed by the courts, necessarily im- 
ports a deliberate purpose to accomplish one or more of the things for- 
bidden by law. St. Joseph Stockyards Co. v. United States, 187 Fed. 
104, 110 C. C. A. 432; United States v. Sioux City Stockyards Co. (C. 
C.) 162 Fed. 556, 562 ; Felton v. United States, 96 U. S. 702, 24 L. Ed. 
875 ; Potter v. United States, 155 U. S. 438, 15 Sup. Ct 144, 39 L. Ed. 
214. 

[4] (2) The language itself must have been of a character to cause 
some of the results denounced by the law. It should be set forth in 
the indictment, or, if too obscene for a judicial record, it should be de- 
scribed so that the court can determine whether it possesses the for- 
"bidden quality. 

[5^6] (3) The language must have been uttered on an occasion 
such that a reasonable mind could say that it might produce one or 
more of the results mentioned in the act. By this I do not mean that 
the government must prove that some particular person was induced by 
the language to commit acts of disloyalty in the military or naval. 
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forces, or fail to perfonn some step in the enlistment or recruiting 
service. All that is necessary is to show that the language was of such 
a character and was spoken within the hearing of one or more persons 
belonging to one of the classes specified in the act, so that a reasonable 
person might infer that it could produce one of the forbidden results. 
It will then become a question of fact for the' jury to say whether in 
truth it did produce that result. 

[7] The present indictment contains three counts, based respectively 
upon each of the three clauses of the statute. After stating the date 
and venue, the second count charges the offense as follows : 

"That at said time and place the said defendant B. H. Schutte did wiU- 
fully cause and attempt to cause Insubordination, disloyalty, mutiny, anfl 
refusal of duty In the military and naval forces of the United States, t/> 
the Injury of the service of the United States (the same being then and there 
as now a time of war between the United States of America and the Imperial 
German government), by willfully stating to divers persons whose true 
names are to the grand jurors unknown that *this is a ridi man's war 
and it is all a damn graft and swindle,' stating, 'if you do not believe it, 
just look at the cost of \fheat* " 

The language attributed to defendant is offensively unpatriotic and 
is charged to have been willfully uttered. The first two requirements 
of a valid indictment are therefore clearly alleged. The pleading fails, 
however, to set forth in any manner the circumstances under which 
the language was used. So far as the indictment discloses, it may have 
been spoken to persons who have and could have no relationship to the 
military or naval forces, or the recruiting and enlistment service of the 
United States. If it were spoken under ^uch circumstances, it would 
not be a violation of the statute. Suppose the language had been spok- 
en to men all of whom were past 40 years of age, or to a woman*s 
club ; would any one claim that the purpose of the speaker was to pro- 
duce the results forbidden by the statute? It is elementary criminal 
law that when language does not constitute a crime if uttered under 
some circumstances, and does constitute a crime if uttered under other 
circumstances, it is incumbent upon the government to specify in the 
indictment the circumstances under which it was uttered sufficiently 
to show that its utterance would probably produce the forbidden result 
This cannot be left to speculation or inference, but must be clearly and 
directly charged. The circumstances are an element of the crime. It 
is not enough to charge that the language was uttered with intent to 
violate the law. That would be a mere legal conclusion, when proper 
pleading requires a statement of facts. The question is not for the 
pleader, but for the court, and the facts must be set forth, so that the 
court can say whether or not they constitute the crime. United States 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; United States v. 
Cruikshank, 92 U. S. 542, 23 L. Ed. 588; United States v. Carll, 105 
U. S. 613, 26 L. Ed. 1135 ; Armour Packing Co. v. U. S.,' 153 Fed. 1, . 
16, 82 C. C. A. 135, 14 L. R. A. (N. S.) 400; United States v. Kessel 
(D. C.) 62 Fed. 59; Floren v. United States, 186 Fed. 961. 108 C. C. A. 
577; Knauer v. United States, 237 Fed. 8, 150 C. C. A. 210. 

The statute deals only with a willful purpose to cause the results 
which it forbids. It is indispensable to the crime that facts be charged 
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and proven which reasonably lead to the inference that such was the 
purpose of the defendant. Remote and secondary results, not intended 
by the defendant, arising from a fair and truthful discussion of mat- 
ters of public concern, do not fall within the purview of the act. 

Congress has not left its purpose to be ascertained solely by a judi- 
cial interpretation of the act of June 15, 1917. It has interpreted the 
act itself. By the statute recently passed and approved May 16, 1918, 
(chapter 75), it expressly makes the mere utterance of disloyal lan- 
guage on certain subjects a crime. If such utterances were already 
forbidden by the act of June 15, 1917, why the amendment? The re- 
cent statute repeats all of the first act as quoted at the beginning of this 
opinion, and then adds the following new .provisions : 

"Whoever, when the United States is at war, • • • shaU wlUfuUj 
utter, print, write, or pubUsh any disloyal, profane, scurrilous, or abusive 
language about the form of government of the "United States,, or the Con- 
stitution of the United States, or the miUtary or naval forces of the United 
States, or the flag of the United States, or the uniform of the Army or Navy 
of the United States, or any language intended to bring the form of govern- 
ment of the United States* or the Constitution of the United States, or the 
military or naval forces of tlie United States, or the flag of the United States, 
or the uniform of the Army or Navy of the United States into contempt, 
scorn, contumely, or disrepute, or shall willfully utter, print, write or pub- 
lish any language intended to incite, provoke, or encourage resistance to 
tibe United States, or to promote the cause of its enemies, or shall willfally 
display the flag of any fcveign enemy, or shaU wlUfuHy by utterance, writ- 
ing, printing, publication, or language spoken, urge, incite, or advocate any 
curtailment of production in this country of any thing or things, product or 
products, necessary or essential to the prosecution of the war in whidi 
the United States may be engaged, with intent by such curtailment to cripple 
or hinder the United States in the prosecution of the war, and whoever 
shall willfully advocate, teach, defend or suggest the doing of any of the 
acts or things In this section enumerated, and whoever shall by word or 
act support or favor the cause of any Country with which the United States 
is at war or by word or act oppose the cause of the United States therein, 
shall be punished by a fine of not more than $10,000 or imprisonment for not 
more than twenty years, or both: Provided, that any employ^ or official of 
the United States government who commits any disloyal act or utters any 
unpatriotic or disloyal language, or who, in any abusive and violent manner 
criticizes the Army or Navy or the flag of the United States, shall be at 
once dismissed from the service. Any such employ^ shall be dismissed by 
the head of the department in which the employ^ may be engaged, and any 
such official shaU be dismissed by the authority having power to appoint a 
successor to the dismissed official." 

This amendment, so soon after the passage of the former act, is a 
clear legislative interpretation that the mere use of language, unpatri- 
otic though it may be, is not in and of itself a crime under the act of 
June 15, 1917, unless it is spoken to or in the hearing of some person 
specified in the act. 

The Supreme Court of Minnesota has recently had this whole sub- 
ject under examination in construing a statute of that state which is 
much more comprehensive than the federal law under which the pres- 
ent indictment is framed. The case referred to is State v. Spartz, 167 
N. W. 547, decided May 17, 1918, but not yet officially reported. 
There the indictment charged the defendant in the following language : 
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VThe said Jake Spartz, at Dnndas in the county of Rice and state of BOnne* 
seta, did speak and use the following language to the witnesses hereinafter 
named and to others: 'Louis Selmers was wounded and should be dead 
long ago/ That at said time the said Louis Selmers was a soldier in the 
army or navy of the United States government and was wounded while eo 
engaged as such soldier In assisting the United States government in prose- 
cuting the present war against Germany. That it was intended to express 
contempt by such language for the soldiers of the government of the United 
States, and to thereby discourage others from giving their full and unquali- 
fied support to said government in carrying on and prosecuting the present 
war." 

The sections of the state law (chapter 463, Laws of 1917 [Gen. St. 
Supp. 1917, §§ 8521—1 to 8521—6]), under which the indictment was 
framed, reads as follows : 

Section 2: "it shall be unlawful for any person in any public place, or at 
any meeting where more than five persons are assembled to advocate or 
teach by word of mouth, or otherwise, that men should not enlist in. the mili- 
tary or naval forces of the United States or the state of Minne£k>ta." 

Section 3: "It shall be unlawful for any person to teach or advocate by 
any written or printed matter whatsoever, or by oral speech, that the citi- 
zens of this state should not aid or assist the United States in prosecuting 
or carrying on war with the public enemies of the United States." 

A demurrer was interposed to the indictment and overruled by the 
trial court. This ruling was brought before the Supreme Court and 
reversed. The court sets forth the reasons for its decision in the fol- 
lowing instructive language: 

"It will be noticed that the gravamen of the offense under each sectioa 
of the law Is the teaching or advocating that men should not enlist, or that 
citizens should not aid. That would seem to show that the Legislature did 
not attempt by this act to punish every idle casual remark, wicked though 
it be, but only those utterances which on their face show a purpose to tea<^ 
or advocate what the statute forbids, or which are made under such cir- 
curastances that it would be permissible for a Jury to find a like purpose. 
The so-called innuendoes, and recitals in this Indictment do not tend to 
show that the words uttered might be interpreted by the jury as teaching or 
advocating that citizens should not aid the government in the prosecution of 
the war; • • • nor are there any averments of accompanying cLrcom- 
stances showing that the spoken words were intended to advocate or teach» 
or could be understood by the hearers as advocating or teaching that citi- 
zens should not render such aid or assistance in the prosecution of the war 
as the government requires or has indicated as proper." 

This decision is quite in harmony with the long-established princi- 
ples of the Circuit Court of Appeals of this circuit, and of the Su- 
preme Court of the United States, as will be seen from the cases above 
cited. 

The uniform practice in framing indictments under the act of Jime 
15, 1917, has been to charge that the seditious language was either 
spoken personally to men belonging to one of the classes mentioned in 
the act, whose names are given, or that it was spoken to a public audi- 
ence composed in part of such men. The Attorney General has printed 
in leaflets all charges to juries and opinions of courts in cases arising 
under the act since its passage. So far as these disclose, the practice 
has been as I have just indicated. As the indictment in the present 
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case fails wholly to state that the language complained of was spoken 
to named persons belonging to one of the classes mentioned in the act, 
or to an audience at which such persons were present, it is fatally de- 
fective, and the demurrer must be sustained. 

The grand jury that found the indictment is still in session. If the 
facts justify indicting the defendant under the la*w as explained in this 
opinion, a new indictment can be returned without serious trouble. 
Such a course is much better than to go to. the expense of a trial, and 
then, if a conviction is obtained, have it set aside on appeal because of 
a mere defect of pleading. 

Let an order be entered sustaining the demurrer. 



UNITED STATES V. NA6LEIL 
(District Court, W. D. Wisconsin. July 25, 1018.) 

1. CfiiinNAL Law «=»304(1)-^dpxcial Notice — Wab ActivitieS'-IUbd Gross. 

The goyemment having constituted the American Red Cross an im- 
portant factor of the national war activities, the court must take Judicial 
notice of many Red Cross activities. 
Z War ^=»4 — Persons in Service — Red Oboss — Espionage — "Militaby and 
Naval Forces of the United States." 

The American National Red Cross, having been employed as a part of 
the sanitary service of the array and navy, is a part of the "military or 
naval forces of the United States," within the meaning of Act June 15, 
1917, c. 30, § 3, as amended May 16, 1918, providing punishment for 
those making false statements with intent to hinder the success of 
such forces. 

[Ed. Note. — For other definitions, see Words and Phrases, First Series, 
Military Foit»s; Naval Forces.] 

3. War <3=>4--Militabt and Naval Forces of tHE United States — Persons 

IN Service — Armt Y. M. C. A. 

The y. M. C. A-, as recognized by the President of the United States 
and engaged in raising funds for and in serving tlie soldiers and sailors, 
is a part of the "military and naval forces of the United States," within 
the terms of Act June 15, 1917, c. 30, as amended May 16, 1918, prohibiting 
interference with the successful operation of such forces. 

4. War ^=>4 — ^Military and Naval Forces of the United States — ^Red 

Cross — International Treaties — Military or Naval Service — Espion- 
age. 

The official recognition of th'e Red Cross by international treaties, par- 
ticularly the Treaty of Geneva of August 22, 1864, whereby members 
captured were to be treated as neutrals, does not prevent recognition of 
the Red Cross as a part of the "military and naval forces of the United 
States," under Act June 15, 1917, c. 30, as amended May 16, 1918, pro- 
hibiting interference with the operation of such forces. 
5* War ^=s>4 — ^Military Forces — Espionage — Interfering with Raising 
Money for Army Y. M. C. A. and Red Crpss Work. 

The making of false statements concerning the Army Red Cross and 
Army Y. M. C. A. and the government's management of the war, to per- 
sons soliciting funds to carry on war work, if intended to interfere with 
raising such funds, and with "the operation or suc(vs»" of the 'military 
or naval forces/' is punishable under Act June 15, 1917, c. 30, as amended 
May 16, 1918. 

^=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests A Indexes 
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Louis B. Nagler was indicted for violation of Espionage Act, § 3. 
On motion to quash the indictment. Motion denied. 

Albert C. Wolfe, U. S. Atty., of La Crosse, Wis., and B. R. Goggins, 
Sp. Asst. Atty. Gen., for the United States. 

Crowhart & Wylie and Burr W. Jones, all of Madison, Wis., for 
defendant. 

EVAN A. EVANS, Acting District Judge. Defendant moves to 
quash the indictment returned against him, because it fails to state 
facts sufficient to charge him with the commission of a crime. Sec- 
tion 3 of the Espionage Act, in force at the time the offense is alleged 
to have been committed, approved June 15, 1917 (40 Stat. 219, c. 30), 
reads as follows (the paragraphing, as well as the figures in parenthe- 
ses are mine) : 

''Whoever, when the United States Is at war, 

"(1) ShaU willfully make or convey false reports or false statements with 
intent to interfere with the operation or success of the military or naval 
forces of the United States or to promote the success of its enemies, 

**(2) And whoever, when the United Stattes is at war, shall wlllftilly cause 
or attempt to cause Insubordination, disloyalty, mutiny, or refusal of dnty. 
In the military or naval forces of the United States, 

"(3) Or shall willfully obstruct the recruiting or enlistment service of the 
United States, to the Injury of the service or of the United States, 

'*Shall be punished by a fine of not more than $10,000 or Imprltonment 
for not more than twenty years, or both." 

The indictment charges defendant with having spoken the follow- 
ing words in the presence of numerous people whose ages do not ap- 
pear, to wit : 

"I am throu^rh contributing to your private grafts. Theie is too much graft 
in these subscriptions. No; I do not believe in the worit of the Y. M. C. A. 
or the Red Cross, for I think they are nothing but a buncni of grafters* No, 
sir. I can prove it." 

"I wont give you a cent The Y. M. O. A., the Y. W. C. A., and the Red 
Cross is a bunch of grafters. Not over 10 or 15 per cent, of the money col- 
lected goes to the soldiers or Is used for the purpose for which It is col- 
lected." 

**Who is the government? Who is running this war? A bunch of capitalists 
composed of the steel trust and munition makers." 

From the entire indictment it is apparent that defendant, in refer- 
ring to the Y. M. C. A. and the Red Cross, was referring to these or- 
ganizations and their activities in the present war. Upon this motion 
to quash, the defendant, for the purpose of the argument, admits the 
utterance of the words, as well as the other allegations of fact set 
forth in the indictment. 

A consideration of this motion to quash requires an analysis of sec- 
tion 3 of the Espionage Act as it was originally enacted, and also an 
analysis of the statements by the defendant made. Section 3 of the 
Espionage Act naturally divides itself into three subdivisions, rep- 
resented by paragraphs (1), (2), and (3), above set forth. We are in- 
terested primarily with subdivision (1), for it is this subdivision that 
defendant has violated if any violation has occurred. Subdivisions 
(2) and (3) are worthy of consideration only in so far as they .throve 
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light upon the construction to be given to the words "military or naval 
forces of the United States" as they appear in subdivision (1). 

An examination of the words spoken by defendant leads to an an- 
alysis of what was said into — 

(a) What was said about the Red Cross, 

(b) About the Y. M. C. A., 

(c) About the government and those who are running the war, and 
the influence of the capitalists in the conduct of the war. 

Defendant calls for a strict construction of the statute, and denies 
that the utterance of any words spoken of the Red Cross or the Y. M. 
C. A. can be construed as a violation of this subdivision (1) of section 
3 of the act. This position is based upon the premise that the Red 
Cross and Y. M. C. A. are no part of "the military or naval forces 
df the United States." He further contends that words spoken to par- 
ties not members of the Red Cross or Y. M. C. A. in reference to sub- 
scriptions to these organizations were not reasonably adapted to ac- 
complish the result of interfering with "the operation or success" of 
either organization, conceding that such organizations are a part of 
the military or naval forces of the United States. In support of their 
contention they cite the recenf decisions of Judge Bourquin in U. S. 
v. Ves. Hall, 248 Fed. 150, of Judge Amidon in U. S. v, Schutte, 252 
Fed. 212, of Judge Lewis in U. S. v.Hitt, Bulletin No. 53, and of Judge 
Anderson in U. S. v. Zimmerman, (no opinion filed). 

The government contends, on the other hand, that the language 
spoken by the defendant to various individuals when a "drive was on" 
for the Red Cross and the Y. M. C. A., with the intent to interfere 
with the success of such drives, was a clear violation of subdivision 
(1) of said section. While contending that such language, in view of 
the activities of and the part taken by the Red Cross and the Y. M. C. 
A. in this war, is actionable, it especially contends that it is actionable 
to speak of the Red Cross in such manner, because that organization 
is a national corporation, incorporated January 5, 1905, and created 
for the purpose of perfecting a permanent organization as an agency 
of this government needed by it to carry out the purposes of the treaty 
entered into at Geneva, Switzerland, August 22, 1864 (22 Stat. 940), 
the general objects of which treaty were to mitigate the evils insep- 
arable from war, and to ameliorate the conditions of soldiers wounded 
on the field of battle ; that the governing body of the American Na- 
tional Red Cross consisted of a central committee, six chosen by the 
President of the United States, six elected by delegates from states 
and territories, and six elected by the board of incorporators; that 
the President of the United States is the president of the corporation ; 
that the various states and territories within the United States have 
been organized as a part of this corporation, the membership in which 
now exceeds 300,000, organized locally into chapters; that a further 
purpose of the corporation is to furnish voluntary aid to the sick 
and wounded of our army and navy in time of war, and, to 
carry out such object, to equip and manage hospitals, hospital ships, 
trains, transportation for the sick and wounded, to manufacture, col- 
lect, store, and distribute war relief supplies, and to serve as a means 
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of communication between the people of the United States and their 
army and navy ; that in time of war the President of the United States 
may use and employ the Red Cross, with the sanitary service of the 
land and naval forces of the army and navy, in conformity with such 
rules and regulations as he may prescribe ; that prior to the utterance 
of the words set forth in the indictment by the defendant the Ameri- 
can National Red Cross tendered its assistance to the government, and 
the President of the United States, pursuant to the authority upon him 
conferred, accepted and employed the same under the sanitary serv- 
ice of the army and navy, and promulgated rules and regulations gov- 
erning the status, organization, and operation of the Red Cross ; that 
among the rules and regulations which the President thus announced 
the Red Cross units serving with the land forces were made and con- 
stituted a part of the sanitary service of the land and naval forces of 
the United States. 

[ 1 ] Other facts are set forth in the indictment, showing the official 
action of the government in constituting the Red Cross an important 
factor of the war activities of the nation, and the court must take 
judicial notice of many other activities of this worthy organization in 
these times. Appropriate allegations appear in the indictment showing 
the nature of the Y. M. C. A. and the character of the services ren- 
dered by this organization as an agency of the government of the 
United States, and particularly its activities in bettering the moral 
conditions surrounding its military and naval forces in field and mili- 
tary camps. Among other things it is asserted that the Y. M. C. A., 
as such an agency of the United States government, **had heretofore 
received official recognition by Woodrow Wilson, as commander in 
chief of the army and naval forces of the United States and President 
of the United States, as a valuable adjunct and asset to the military 
and naval service of the United States." 

In support of its position the government cites numerous cases, 
among others the following decisions: Of Judge Munger, U. S. v. 
Frerichs, Bulletin .No. 85 ; of Judge Munger, U. S. v. Pundt, Bulletin 
No. 82; of Judge Neterer, U. S. v. Zittel, Bulletin No. 90; of Judge 
Dayton, U. S. v. Kirchner, Bulletin No. 69 ; of Judge Neterer, U. S. 
V. Wells, Bulletin No. 70; of Judge Van Valkenburgh, U. S. v. Stokes, 
Bulletin No. 106; of Judge Aldrich, U. S. v. Taubert, Bulletin No. 
108; of Judge Ray, U. S. v. Pierce, Bulletin No. 52, and others. 
These decisions have not as yet appeared in the Federal Reporter, but 
the government has published them in pamphlet form, numbering the 
bulletins. Adopting the language of Judge Munger in U. S. v. Frer- 
ichs, the government's position is that if a remark is false in character 
and reasonably capable of producing resulting action by others which 
would interfere with the operation or success of the government's mil- 
itary or naval forces, and such remark "is made with the intent that it 
shall influence the hearers, so as to dampen their ardor in the war and 
to deter them from subscribing to bonds or thrift stamps or aiding the: 
Red Cross, or to giving their active and loyal support to the activities 
of the country in the prosecution of the war, * * * the jury 
could say that that was with the intent to interfere with the operation 
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and the success of the military forces, because whatever interferes^ 
with the loyal support at home interferes with the success of the forces 
abroad." 

[2, 3] Defendant argues for a strict construction of this statute, be- 
cause it is a criminal statute, and further that Congress by amending 
the act (Act May 16,^918, c. 75) in the manner in which it was amend- 
ed, thereby construed its own act and adversely to the now asserted po- 
sition of the government. It does not appear to me that the term "mil- 
itary or naval forces of the United States" can fairly be defined or con- 
strued so as to exclude either the Red Cross or the Y. M. C. A. This 
result defendant asserts would lead necessarily to the conclusion that 
a violation of the act occurs when one speaks falsely and with bad in- 
tent concerning the Knights of Columbus, the Salvation Army, or the 
Jewish Relief organization. With this position I agree. 

Not only would it be a violation of the law tO interfere with the 
drives conducted for the raising of funds for the Y. M. C. A., but it 
would likewise be a similar offense if the opposition was directed to the 
work of those engaged in raising funds for the Knights of Columbus, 
the Jewish Relief, or the Salvation Army. Of course, in speaking of 
these organizations, I am speaking of the war organizations under 
these names, recognized by some department of our government, and 
not of these organizations in time of peace. No other conclusion 
would be logical. In a Republican form of government,' like ours, with 
war conducted as it is to-day, there should and can be no refined or 
limited definition of the term "military or naval forces." The forces 
that actually fight on the battle field, and the forces that produce the 
food and arms and munitions at home, are so related and interdepend- 
ent that it is impossible to say one belongs to the military forces and 
the other does not. The doctor who fits the recruit for life in the 
camp or trench renders a service very similar in nature and character 
to the officer who trains the recruit in the rudiments of warfare. The 
surgeon who mends the injured limbs that the fighter might return to 
the trench is not different from the aides who examine and repair the 
aeroplane that is used by the flier to drop bombs on the enemy. Yet 
the doctor belongs to the sanitary department of our army and navy, 
and defendant admits that under his construction of the act doctors 
cannot be included as a part of the army and navy. 

[4] It is, however, strenuously contended that because the Red 
Cross was officially recognized by international treaties, and particu- 
larly in the treaty concUided at Geneva, Switzerland, wherein and 
whereby members of the Red Cross are to be treated as neutrals and 
in case of capture, are to continue in their same occupation, it would 
be illogical and embarrassing in the extreme if this court were to give 
such construction to this act, so as to make members of the Red Cross 
belligerents. In my opinion recognition of the Red Cross as a part of 
the "military or naval forces" of the United States would not relieve 
any country that is a party to this treaty from according such members 
the treatment required by the terms of the treaty. The important pro- 
visions of the treaty concluded at Geneva on August 22, 1864, pro- 
vided: 
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"Article I. Ambulances and military hospitals shall be acknowledged to 
be neuter, and as such shall be protected and respected by belligerents bo 
long as any sick or wounded may be therein. Such neutrality shall cease 
if the ambulances or hospitals should be held by a military force." 

"Art. III. The persons designated in the preceding article may. even 
after occupation by the enemy, continue to fulfill their duties in the hospital 
or aml)ulance which they serve, or may withdraw in oWer to rejoin the corps 
to which they belong." 

*'Art. VI. Wounded or sick soldiers shall be entertained and taken care 
of, to whatever nation they may belong. 

"Art. VII. A distinctive and uniform flag shall be adopted for hospitals; 
ambulances and evacuations. It must, on every occasion, be accompanied 
by the national flag. ♦ * • The flag and the arm-badge shall bear a red 
cross on a white ground." 

I find nothing in this agreement, even if it were not in any way af- 
fected by the act of Congress organizing the Red Cross, as well as the 
subsequent acts of the same body granting authority, power, and offi- 
cial sanction to the work of the Red Cross, that justifies the conclusion 
that the members of the Red Cross are not a part of the army and navy 
of the United States. It is true this branch of the service is entitled 
to special protection, and was the legitimate subject of consideration 
by the various coimtries that signed the treaty aforementioned. The 
-countries that signed this treaty merely recognized the humane pur- 
poses for which military hospitals are created, provided protection for 
them during the siege, and gave those connected therewith special priv- 
ileges and immunities in case of capture. 

Nor do I think the amendment to this act in 1918 justifies the court 
in giving the narrow construction to section 3 for which defendant 
contends. An examination of the debates in Congress, as well as a 
study of the section, warrants the conclusion that a part of the amend- 
ment was to make more clear and definite and specific the intent and 
purpose of Congress in enacting the original act. Viewing the situa- 
tion as it existed in May, 1918, Congress was confronted with the ne- 
cessity of making the act so specific and definite that the doubt (which 
existed only in certain localities by reason of certain adverse decisions) 
would be entirely removed. 

[5] The argument that the words spoken were not capable of doing 
injury to the army and naval forces of the United States, because no 
army or navy camps existed in the vicinity of Madison at the time 
these words were spoken, obviously falls, in view of what has hereto- 
fore been said. To hold otherwise would lead to most intolerable and 
illogical conclusions. Can a man who contaminates the spring at its 
source avoid responsibility because the resulting damage occurs at the 
mouth of the stream ? Can a resident of this country avoid responsi- 
bility for remarks, the effect of which is to interfere with the raising 
of the funds by which the Red Cross is maintained, when he would be 
liable if he interfered with the same organization in its field of activi- 
ty? Without funds the organization cannot successfully carry on its 
work. In fact, one of the chief purposes of the organization is to con- 
vey from the giver (the citizen at home) to the citizen in arms that 
which means to the latter greater comfort and greater efficiency. This 
is possible only by the judicious use of tlie moneys donated by the sup- 
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porters of this war. To cripple the force collecting the funds by the 
spreading of false reports interferes with "the operation or success" 
of the work and is actionable. 

What of the words: "Who is the government? Who is running 
this war? A bunch of capitalists composed of the steel trust and mu- 
nition makers." These words cannot be dissociated from the other 
words spoken and quoted above. These words were spoken, it is 
charged, at a time when a "drive was on" for the Red Cross and the 
Y. M. C. A. in the city of Madison, and were uttered with the avowed 
purpose of interfering with the success of the drive. That such words 
might well accomplish such a purpose must be conceded ; the asserted 
intention of the speaker, on this motion to quash, must likewise be taken 
as true. It appears, from what has been said before, that the Red 
Cross and Y. M. C. A. are a part of the "military or naval forces of the 
United States," and it follows that the defendant must plead to the in- 
dictment. 

The motion to quash the indictment is denied. 



UNITED STATES y. I^EABING et aL 
(District Court, S. D. New York. August 1, 19ia) 

1. Abmt aud Navy <r^lQ' Ebpionaqb Aoth-Oftenbiis. 

Espionage Act June 15, 1917, § 8, making it an offense for any person 
to make or convey ffilse statements intended to cause insubordination, 
etc., on the part of tlie military or naval forces, etc., must be construed 
as forbidding those publications which would make the authors acces- 
sories before the fact to insubordination, etc., and it is doubtful whether 
the section adds to the common law responsibility of such persons, as 
insubordination is an offense. 

2. Abvy and Navy ^=>40 — ^Bbpionagb Act— Obstbuotino Enlistment. 

Under Espionage Act June 15, 1917, i 3, denouncing the offense of in- 
terference with enlisting, etc., held, that the measure of liability with 
respect to voluntary enlistment should be treated on the same basis as 
an attempt to cause insubordination. 

3. Criminal Law ^=s»72 — ^Principals and Accessobies. 

At common law the utterer of written or spoken words is not crimi- 
nally liable merely because he Ildowb they wUl reach those who will find 
in them the cause for criminal acts. 

4. Army and Navy ^=5>40— OFEEavsES, 

Under Espionage Act June 15, 1917, § 3, one uttering written or spoken 
words calculated to cause insubordination and obstruct enlistment, etc., 
with that intent, Is gunty of an offense^ though thie utterances in them- 
selves do not amount to advice to violate the law. 
6. Army and Navy «=»40 — Espionage Act— Indictment^Stjfpiciency. 

An indictment averring a conspiracy to violate Espionage Act June 
15, 1917, § 3, by Causing insubordination in the military or naval forces 
of' the United States, by means of a pamphlet distributed to persons in 
part belonging to the military forces, and also to obstruct the recruiting 
service, etc., helA sufficient to charge those offenses. 
6 Abmy and Navy ^=>40— Espionage Act— Offenses— "Obstruct." 

Under Espionage Act June 15, 1917, § 3, denouncing the making or 
conveying of false reports or statements with intent to obstruct the en- 
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llstment lerrlce, etc., one who utters statements tending to obstruct tlie 
recruiting service is guilty of the offense denounced, thou£^ no enlist- 
ments were actually prevented; the word '^obstruct" meaning to hinder 
or impede. 

[Ed. Note. — £\>r other definitions, see Words and Phrases, First and 
'Second Series, Obstruct] 

7. Army and Navy 4=>40— Espionage Act— Indictment— SuFincnaNOY. 

Two counts of an indictment, charging attempts to cause insubordina- 
tion in the military and naval forces of the United States and attempts to 
obstruct the recruiting and enlistment service by writing and publica- 
tion of pamphlet, Jield insufiicient, under E^ionage Act June 1^ 
1917, § 3, because of failure to allege specific intent with which defend- 
ants wrote and published the pamphlet 

8. Conspiracy ^=>43(6) — Indictment. 

An indictment charging a conspiracy to violate Espionage Act June 
15, 1917, § 8, by causing insubordination, etc., in the military forces held 
to suflaclently aver the conspiracy. 

9. Conspiracy ^=»43(3) — Espionage— Offenses-tIndictment. 

An indictment charging that defendants, in violation of Espionage 
Act June 15, 1917, conspired to urge and pursuade persons subject to 
military discipline to disobey, etc., held sufficient; it not being nece^ 
sary to aver all the means for carrying out the conspiracy. 

10. Conspiracy ^=>43(Q) — ^Espionage Act— iNDicTMENT-rSuFnciENCY. 

An indictment charging conspiracy to violate Espionage Act June 15, 
1917, § 3j by causing insubordination, etc., by the circulation of a pam- 
phlet which averred it was circulated among persons subject to mili- 
tary discipline, and also to persons already in the service is sufficient, 
though not naining the individuala 

U. Abmy and Navy «=:»40— Espionage Act— Obstruction of Enusttusnt. 

Espionage Act June 15, 1917, S 3, denouncing the uttering of false 
statements intended to interfere with the enlistment service, if deemed 
limited to voluntary enlistment, applies to actual gratuitous advice, 
counsel, or command not to enlist, though it does not apply to advice 
against enlistment given by near relatives. 

12. Corporations <5=>529— Criminal Responsibility. 

A publishing company may, on the theory of responsibility for its 
agents, be held criminally responsible for the printing and publication, 
in violation of Espionage Act June 15, 1917, § 3, of a pamphlet contain- 
ing statements tending to cause insubordination in the military service* 
etc. 

Scott Nearing and the American Socialist Society were indicted 
for conspiracy to violate and attempted violation of the Espionage 
Act. On demurrer to the indictment. Demurrers overruled as to all 
counts, save 3 and 4 of the first indictment. 

Demurrer by both defendants to two indictments — the first found on March 
21, 1918, and the second on May 13, 191& The first indictment is in four 
counts. The first count alleges that the two defendants, of whom one is a 
New York corporation, conspired with certain unknown persons to violate 
section 3 of the Espionage Act (Act June 15, 1917, c. 30, 40 Stat. 219), while 
the United States was at war with Germany ; i. e., to cause insubordination, 
disloyalty, mutiny, and refusal of duty on die part of the military and naval 
forces of the United States, by means of a pamphlet entitled, "The Great 
Madness," and by means of its distribution throughout the United States to 
persons unknown to the grand jury, but who are described as "in part be- 
longing to the military and naval forces of the United States and in other 
part liable to ser'Nlce therein." The said pamphlet contained "statements and 
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ar^nients calculated and intended to create and promote Insubordination, 
disloyalty, mutiny, and refusal of duty" among persons belonging to the 
military and naval forces of the United States and among those liable to 
service therein. Various overt acts are alleged, which need not be stated. 
The second count is of the same character, except that it alleges a con- 
spiracy to obstnict the recruiting and enlistment service of the United States 
by measB of the same publication, and further alleges that the pamphlet 
contains statements and arguments "calculated and intended to embarrass, 
obstruct, and interfere with the administration" of the Selective Service Act 
May 18, 1917, c. 15, 40 Stat. 76, "and to Induce persons available and eligible 
fpr enlistment ajid recruiting in the military forces to fall anfl refuse to en- 
list for service." The third count alleges that Scott Nearlng' wrote the 
pamphlet lA question and the American Socialist Society printed and pub- 
lished it and offered It for sale. This count Is for attempting to cause in- 
subordination, disloyalty, mutiny, and refusal of duty in the military and 
naval forces of the United States. The fourth count is the same, except 
that It is for "willfully attempting to obstruct the recruiting and enlistment 
service of the United States." 

The second indictment consists likewise of four counts. The first count al- 
leges a conspiracy between the defendants to cause or attempt to aiuse in- 
subordination, disloyalty, mutiny, and refusal of duty in the military and 
naval forces of the United States by urging. Inducing, and persuading mem- 
bers of the military and naval forces of the United States and persons liable 
to service under the Selective Service Act, when such persons should be in- 
ducted into the military service, to disobey their superiors and the like, and 
that ft was a part of the conspiracy of the defendants to effect their pur- 
poses by the publication of "The Great Madness," written by the defendant 
Nearlng, and distributed by the corporation defendant, which was designed 
to contain statements calculated and Intended to create and promote insub- 
ordination, disloyalty, mutiny, and refusal of duty among persons belonging 
to the military and naval forces of the United States and among those liable 
to service therein. The overt acts, as in the former indictment, need not be 
detailed. The second count alleges a conspiracy to obstruct the recruiting 
and enlistment service of the United States, by retarding the increase of the 
military establishment, and that it was a part of the conspiracy for the de- 
fendant to distribute the pamphlet written by the defendant Nearlng to per- 
sons who are described In part as liable to service in the military forces of 
the United States under the Selective Service Act and in part to persons 
uvailftble and eligible for enlistment and recruiting in said service; said 
pnmphlet being designed to contain and containing statements intended to 
persTinde. encourage, and solicit persons liable to service to refuse to sul>- 
mlt to ro.i:ristratlon and draft and to induce p*^rsons liable and eligible for 
enllistment and service to fall and refuse to enlist for the same. The third 
count Is for the substantive violation of the ESspionage Act In attempting to 
cause Insubordination by encouraging and soliciting members of the military 
and naval services and persons liable to the draft after, induction to dis- 
obey Ijiwfnl commands of their superiors and the like. This attempt was 
made by the publication of the pamphlet, which contained statements cal- 
culated and intended to promote insubordination, disloyalty, mutiny, and re- 
fusal of duly among such persons. The fourth count is for obstructing the 
recruiting and enlisting service of the United States by the publication of 
the pamphlet among persons who are described as in part liable to service 
under the Selective Service Act and in -other part available and eligible for 
enlistment and recruiting; the pamphlet containing statements calculated 
and Intended to induce, encourage, persuade, and solicit persons liable to 
service In the military service of the United States to refuse to submit to 
the draft and persons eligible for enlistment and recruiting to fall and refuse 
to enlist. 

The pamphlet in question undertakes to show that America's entrance In- 
to the war was the pesult of capitalist Intrigue. The "plutocracy," as it Is 
called, finding Its hold upon the political and economic life of the nation en- 
252 F.— 15 
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dangered by changes In public opinion, seized upon the Instinctive martial 
responsiveness of the people to rehabilitate its falling power. There was no 
cause at issue which could in the least. concern the interests of the people; 
they were tricked and cajoled into the most destructive of all wars by a 
stealthy and dishonest propaganda, which played upon their primitive sense 
of tribal gregariousness and involved them in a conflict whose issues would 
only serve to fasten more securely upon them the domination of the capitalist 
classes. That class, in pursuance of this design and through the fear of 
"labor solidarity," with its accompanying shortage of cheap labor, secured 
conscription. It was a device which at once struck at the power of organiz- 
ed workmen and offered a means for the economic exploitation of Central 
and South . America. It fastened upon America that militarism which the 
capitalists who contrived the war affected to condemn. It was a victory for 
"plutocracy," which was at once reflected in the acclaim of their venal press, 
and the increase in value of their bonds and stocks. The political measures 
which the author recommends as remedies do not involve any disobedience 
to existing law; they consist of political agitation by discussion and in the 
press, the "capture" of the schools, "industrial and political solidarity," 
"the elimination of all profit from industry," "equal opportunity and justice 
for all." A complete analysis of the whole pamphlet, which consists of 44 
pages, would be too extended to set out in detail, but the substance is &A 
given. The manner and diction is Intolerant and violent, after the com- 
mon tradition in revolutionary propaganda. It is obviously inflammatory to 
the feelings of such readers as believe themselves unjustly treated by the 
existing order, which it presents as unqualifiedly noxious to the body politic 
and proper only for immediate destruction. 

The defendant's argument upon this branch of the case is substantially 
as follows: The pamphlet does not cross the line of political agitation; there 
is no suggestion, direct or indirect, that any means shall be employed in 
violation of existing law. On the contrary, the recommendations of the au- 
thor can only be read to include recognized political means. The only pos- 
sible effect which can fall within the statute is that some readers, subject 
to the draft or already In the military service, may be stimulated to evade, 
or disregard, their obligations. This is a possible result of any political agi- 
tation, since many will not distinguish between the mischief of the existing 
order and the fact that It is supported by law. To prosecute those whose 
propaganda is directed towards the repeal of such an order involves a per- 
petxiation of that order, whether right or wrong, since it chokes the oppor- 
tunity for any expression of opinion that might in the end change it. What- 
ever the war powers of Congress in the suppression of public discussion, at 
least they must be explicitly exercised. It is contrary to every cahon of 
statutory construction to extend the scope of a statute only prohibiting in- 
citement to mutiny and obstruction of the recruiting and enlistment service, 
so as to include the Indirect effects of a public discussion, in Itself quite 
lawful. 

Morris Hillquit, of New York City, for the demurrer. 
Vincent H. Rothwell, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The two first counts of both indictments allege a con- 
spiracy to cause insubordination in the army and to obstruct the en- 
listment service by the publication of the pamphlet above described. 
We are to suppose that the conspiracy contemplated and intended that 
the pamphlet should be circulated among present or future members 
of the army, and persons subject to the draft and to voluntary enlist- 
ment, and that the pamphlet was chosen as a means apt to cause the 
first to become insubordinate and the second to evade the draft or re- 
fuse enlistment. If the conspiracy had been successful, these results 
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would have followed. Hence the question is necessarily presented 
whether the accomplishment of that result in that way would have made 
the author criminally responsible for the results against which the stat- 
ute is directed. It must be remembered that, in so far as the statute 
forbids causing insubordination, it forbids incitement to the commission 
of crime, since all insubordination is a crim^ committed by the inde- 
pendent will of others. It must therefore be taken as forbidding those 
acts which would make the authors accessories before the fact to insub- 
ordination, disloyalty, refusal of duty, and the like. Indeed, it is doubt- 
ful whether that clause adds to the criminal responsibility at common 
law of those who should cause or attempt to cause others to commit 
such crimes. 

[2] The same thing is true of the second count, for obstructing the 
enlistment service. Construing this as including only voluntary en? 
listriiait, I shall show later that the statute meant to cover at least ac- 
tive and gratuitous advice, counsel, or command not to enlist ; and by 
analogy I should say that the measure of liability should be the same 
as though the refusal to volunteer were a crime, and as though the 
question were whether the defendants were accessories. The result 
— i. e., refusal to volunteer — the statute does not positively forbid, but 
it deprecates it. At least we may safely say that the measure of lia- 
bility ought not tc be larger when the result is not a crime than when 
it is. For the present I shall leave it so, and assume that in both claus- 
es the question is: What words make their utterer responsible for 
crimes which in the course of nature, including the wills of others, 
may be expected to follow from them ? 

[3-5] That the author of words may in fact be the cause of the 
commission of crime by others is a trite enough observation. Any 
discussion of existing laws, designed to show that they are mistaken 
in means, or unjust in policy, may have that result. Every one knows 
that the obligatioa of law in the minds of many men depends altogeth- 
er upon their approval of its purposes, and that to arouse their dis- , 
approval is to terminate their obedience. Indeed, there are few 
whose allegiance to any given law is not modified by their opinion of 
its justice, and the measure of whose obedience does not turn in some 
degree upon that factor. 

At common law the utterer of written or spoken words is not crim- 
inally liable merely because he knows they will reach those who will 
find in them the excuse for criminal acts. On the contrary, the rule 
has always been that, to establish criminal responsibility, the words 
uttered must amount to counsel or advice or command to commit the 
forbidden acts, and this is the classic form of expression. 4 Black- 
stone, 36, 37. Of course, the counsel or advice need not be explicit, 
since the meaning of words comprises what their hearers understand 
them to convey. Yet the terms, "counsel" or *'advice" have a content 
which can be determined objectively, and do not depend upon the sub- 
jective intent of their author. I tried unsuccessfully in Masses Pub. 
Co. V. Patten (D. C.) 244 Fed. 535, to suggest an analysis of what is 
included in those terms, and shall not attempt it again. It is enough 
here merely to suggest that they must have limits determined by the 
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character of ^he words themselves. That there may be language, as, 
for instance, Mark Antony's funeral oration, which can in i^ct coun- 
sel violence while it even expressly discountenances it, is true enough ; 
but that raises only the situation, familiar enough everywhere in the 
law, and already mentioned, of the actual meaning of words to their 
hearers. 

Now, there is nothing in the pamphlet in question which can, as 
I read it, be understood to constitute any counsel or advice or com- 
mand to obstruct the draft or to become insubordinate. At least, if 
it be the pleader's purpose to allege that they reached persons who so 
understood them, and that the defendants knew of this likelihood, that 
must be especially alleged. Taken with any interpretation which they 
can fairly bear, they remain entirely within the range of discussion, 
and at common law would not, I think, subject their author to crim- 
inal responsibility for the results, no matter what his intent. 

Whatever may be the rule at common law, I understand Masses 
Pub. Co. V. Patten, 246 Fed. 24, 158 C. C. A. 250, Ann. Cas. 1918B. 
999, to lay down an added measure of criminal liability under this 
statute to the utterance of words which may cause insubordination, 
or may obstruct the enlistment service. In that case, it is true, there 
is language which, taken broadly, can be made to mean that the author 
is liable if he merely knows that his words will so result. This I can 
hardly think can have been the significance of the decision, since, as 
I have already shown, the inevitable consequence would be to imperil . 
any discussion of public matters. It certainly was not the purpose of 
that case to do so, or indeed to insist that the style or manner of the 
discussion must measure with any standard of taste or temperance. 
Such a result would be foreign to the whole history of the subject. 
The test as laid down in that case was, I think, this: That though 
in the form of public discussion words, which might not themselves 
amount to advice or counsel to violate the law, would nevertheless 
make their author criminally responsible if they were in fact the cause 
of the results forbidden, and if they were uttered with the specific 
intent of producing those results. In short, the test was made, not 
objective only, but in part subjective, as is indeed often the case in 
the definition of crime. At least this is as I understand that case, and 
it is in this sense that the rule was applied in the trial of the first in- 
dictment against the Masses Publishing Company, which was the di- 
rect result of the decision of the Circuit Court of Appeals. 

Now, in the first two counts of each indictment, the defendants 
are alleged to have intended by the words used to cause insubordina- 
tion and to obstruct the enlistment service. It is certainly true, and 
can hardly be denied, that the pamphlet might be an efficient argu- 
ment, and so a cause in the minds of men, to secure that result. Such 
utterances and such a manner would produce a state of mind prone 
to insubordination and to evasion. Thus both conditions are fulfilled 
which are required, not, to be sure, under the common-law rules in such 
matters, but in the decision mentioned. 

[8,7] Similarly of the third and fourth counts of the second in- 
dictment. The third is for attempting to cause insubordination by 
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publishing the pamphlet with the requisite intent. A conspiracy 
is indeed hardly less than a joint attempt, at least if the overt acts are 
considered as a part of the crime. The fourth count is somewhat dif- 
ferent, since it alleges the substantive crime of obstructing enlistment. 
If for that crime success was necessary, or indeed any results upon en- 
listment, the indictment would be insufficient; but I think it is not. 
The statute obviously forbids the effort, not the result. One ob- 
structs when one hinders or impedes, and it is no answer that the 
obstruction is successfully passed over. If words are enough, and 
they surely are, under this clause nobody would hesitate to say, I 
think, that a man who went about persuading others not to enlist, or 
to evade the draft, was not obstructing the draft, though he did not 
succeed in a single case. In any event this was specifically held by 
the Circuit Court of Appeals in Masses Pub. Co. v. Patten, supra. 

It follows, hpwever, from the foregoing discussion, that the third 
and fourth counts of the first indictment are bad, for omission to al- 
lege the requisite specific intent. 

[8] The defendants make several other objections. They say that 
the conspiracy is formally not well laid. The pleader has in each case 
first proceeded to lay the count in the words of the statute, which 
might not have been sufficient, tliough often it is ; but he has not stop-, 
ped there. In the first count of the first indictment he has charged 
tliat the conspiracy contemplated the publication of the pamphlet. 
Since the expression of opinion is not absolutely privileged, but is con- 
ditional only upon intent, under the doctrine mentioned, the defend- 
ants, if they succeeded in their purpose, would be guilty of the sub- 
stantive crime. The same is true of the second count of that indict- 
ment. Nothing is lacking to make the pleading specific and to avoid 
the allegation of conclusions of law. 

[9] The first count of the second indictment is broader. It lays 
a conspiracy by which the defendants were to urge and persuade per- 
sons subject to military discipline to disobey their superiors, to be un- 
faithful to the government, to rebel against the authorities, and to re- 
fuse their duties. The conspiracy might have been as general as this 
language. An agreement to violate the law need not go into specific 
acts ; it may not have gone so far, and yet be certain enough to com- 
prise in its general terms unlawful conduct. Thus a (Conspiracy to stir 
up insubordination and mutiny would be complete, though the parties 
had not determined on all the means. In this count, as a part of the 
means, the publication of the pamphlet is set forth. If the conspiracy 
included only this, the count would be ample, just as the counts in the 
first indictment. It is. not necessarily true that any other means had 
been settled upon ; but, if there be such, they may be reached only by 
bill of particulars. The same is true of the second count. 

The third and fourth counts are also sufficient in this regard. They 
set forth the pamphlet as the means by which the results were to be ac- 
complished and no other means could be proved. As the pamphlet 
may be a sufficient means, under the rule mentioned, the counts do not 
lack specification, nor are they faulty as involving any legal conclu- 
sions. 
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[10] Again, the defendants allege that the pleadings are faulty in 
failing to allege that the pamphlet was to be circulated among those 
who could be debauched in their duty. I think not. In the first in- 
dictment the pleader says that the pamphlet was to be circulated 
among those subject to military discipline and to the draft, and to 
those eligible to enlistment. The description is of persons described as 
so subject and so eligible, but unknown individually. This is good 
pleading under any rule. In the first and third counts of the second 
indictment these allegations are a little more specific. They include 
persons already in the service and those subject to the draft when in- 
ducted. The names are not necessary. The second and fourth counts 
follow the form of the earlier indictment. 

[11] Further, the defendants insist that "obstructing the recruiting 
and enlistment service*' does not include the draft in any event, and as 
to voluntary enlistment that it includes only the officers charged with 
the duty of recruiting and enlisting. The question whether the word 
^'enlistment" covers drafted men is certainly not free from doubt. 
The Oxford Dictionary defines "enlist" as "to enroll on the list of a 
military body; to engage as a soldier" — apparently including both 
voluntary and involuntary enrollment. In Babbitt v. U. S., 16 Ct. CI. 
202, 213, it was said to apply only to voluntary enlistment; but the 
contrary was ruled in Sheffield v. Otis, 107 Mass. 282, and Bouvier's 
Law Dictionary defines it inclusively of any form of listing. In Tyler 
V. Pomeroy, 90 Mass. (8 Allen) 480, there is a long historical discus- 
sion, not directly touching the question, but showing how the term 
was used in England, where there was no conscription. However it 
may be, I think that the question is not raised here, because the pam- 
phlet obstructs the voluntary enlistment service, always assuming the 
existence of the rule in Masses Publishing Co. v. Patten, supra. Even 
if I were to accept the limited construction of the defendants, that that 
*'service" includes only those officials concerned with voluntary enlist- 
ment, the same result would follow. These officials stimulate volun- 
tary enlistment by advertisement, publicity, and every imaginable de- 
vice. To persuade or advise or counsel eligible persons not to volunteer 
certainly obstructs the purposes of that service, whether the effort be 
successful or not. This is at least one of the evils at which the statute 
aims. It means to prevent the undoing of the work of the "service" ; 
perhaps it means more. 

It will perhaps be asked if this includes all bona fide advice to an 
eligible not to volunteer, as, for example, by a wife or a father, on the 
score of duty. Obviously not. If an eligible asks advice of any one, 
or if a gratuitous adviser has an interest or duty to give advice, the law 
does not forbid him. But the statute does not recognize it as a duty 
imposed upon every citizen, no matter how strong his convictions may 
be, gratuitously to intervene in the decision of its citizens. The pur- 
pose is good in the view of the statute, and such tolerance as it allows 
to those who do not think it good does not extend to spontaneous per- 
suasion of those who are eligible. So far the statute enforces its de- 
cision, regardless of differences of opinion among its citizens; they 
must not meddle because they do not agree. 
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The statute, therefore, would in any event extend to advice or coun- 
sel which had not the excuse of interest or a recognized duty ; but un- 
der the rule in Masses Pub. Co. v. Patten, supra, it must be held to go 
flirther, and to include also the utterance of words which do not ad- 
vise or counsel, but which are apt to dissuade eligibles and are uttered 
with that specific intent. Hence the counts for obstruction are good, 
no matter how "enlistment" be understocvd. 

[12] Finally, the defendants urge that a corporation capnot be 
guilty of the crime of conspiracy, or of any crime involving specific 
intent. This question simply turns upon how far the law has gone in 
imputing to a corporation the acts of its agents. Specifically it turns 
upon how far a publishing company, authorized to publish a pamphlet, 
is responsible for the acts of its officers, when actuated by the requisite 
intent. It is a question upon which the law has always tended towards 
larger and larger liability. In torts the liability is now established in 
the kindred case of libel (Evening Journal v. McDermott, 44 N. J. Law, 
430, 43 Am. Rep. 392), as in malicious prosecution (Comf ord v. Carle- 
ton Bank, [1889] 1 Q. B. 392). Certainly corporations may be guSlty 
of criminal frauds. Cohen v. U. S., 157 Fed. 651, 85 C. C. A. 113; 
Kaufman v. U. S., 212 Fed. 613, 129 C. C. A. 149, Ann. Cas. 1916C, 
466. Now, there is no distinction in essence between the civil and the 
criminal liability of corporations, based upon the element of intent or 
wrongful purpose. Each is merely an imputation to the corporation 
of the mental condition of its agents. It was, it is true, for long sup- 
posed that the criminal liability of corporations could not extend be- 
yond the neglect of those positive duties imposed by law ; but that de- 
pended upon the theory that acts of malfeasance being illegal must be 
ultra vires. It did not survive a more generous view of the doctrine 
of ultra vires. Joplin Mercantile Co. v. U. S., 213 Fed. 926, 935, 131 
C. C. A. 160, Ann. Cas. 191 6C, 470, a case affirmed without considera- 
tion of this question in Toplin Mercantile Co. v. U. S., 236 U. S. 531, 
35 Sup. Ct. 291, 59 h. Ed. 705. That the criminal liability of a corpo- 
ration is to be determined by the kinship of the act to the powers of the 
officials, who commit it is true enough, but neither the doctrine of 
ultra vires, nor tfie difficulty of imputing intent or motive, should be 
regarded any longer to determine the result. Bishop, New Criminal 
Law, § 417(4). 

I conclude, therefore, that the demurrers to the first and second 
counts of the first indictment must be overruled, and to the third and 
fourth sustained. The demurrers to the second indictment must be 
overruled. 
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UNITED STATES v. EASTMAN et al. 
(District Court, S. D. New York. August 2, 1918.) 

1. Indictment and Information ^=>121(2) — Bill of Particulars— Riout 

Tfiebeto. 

Where an indictment charged that defendants conspired to impede 
enlistment service by public speeches, private solicitation, and the publi- 
cation of a magazine, held, that they were entitled to a bill of particulars 
of the speeches etc., relied on. 

2. Army and Navy ^=s>40 — Conspiracy to Cause Insubordination in Mili- 

tary Service. 

The same rules govern an attempt to cause Insubordination in the 
military forces that apply to an attempt to impede enlistment, and 
where the words likely to cause insubordination are used with intent cue 
result is immaterial. 
8. Army and Navy ^=>40 — Offenses — Causing Insubordination — Indict- 
ment. 

While an indictment charging an attempt to cause Insubordination in 
the military service must allege that the words were uttered under such 
circumstances that they were in the course of events likely to readi 
members of the military force, an indictment alleging publication of 
magazines calculated to cause insubordination and their distribution 
throughout New York and the United States is sufficient 

Max Eastman and others were indicted for conspiracy, in violation 
of the Espionage Act (Act June 15, 1917, c. 30, 40 Stat. 217), to im- 
pede, hinder, or retard enlistment service, and also for conspiracy to 
cause insubordination in military service, etc. On demurrer to the 
indictment. Demurrer overruled. 

Earl B. Barnes, Asst. U, S. Atty., of New York City. 
Morris Hillquit, of New York City, for defendants. 

LEARNED HAND, District Judge. [1] The disposition of the 
main issues in this case follows that in United States v. Scott Near- 
ing, 252 Fed. 223, just filed. The first count alleges a conspiracy in 
which the contemplated means is not specific, except as regards the 
publication of the magazine. The defendants will be entitled by bill 
of particulars, if they wish it, to a statement of the "public speeches" 
and '^private solicitation" which are alleged, and to thos6 parts of 
each number of the magazine relied upon as constituting a part of the 
conspiracy. They will be. also entitled to particulars of the other 
means, if any, contemplated by the defendants to impede, hinder, or 
retard the enlistment service. The allegations as they stand would, 
however, support a prosecution. The agreement, though in its terms 
no more particular than the allegations, would be an agreement to com- 
mit a crime, for the reasons already given in the earlier case. 

The second, third, and fourth counts are for obstructing the enlist- 
ment service, and the validity of the second is determined by the 
decision in Masses Pub. Co. v. Patten, 246 Fed. 24, 158 C. C. A. 250, 
Ann. Cas. 1918B, 999, which I so often referred to in the earlier case. 
That decision could not have been made unless there were portions of 
the August number which, given the requisite intent, violated section 

C=>For otlier cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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3. The third and fourth counts refer to the September and October 
numbers, respectively. Most of these appear to me innocent under 
any interpretation; they do not contain utterances which any one 
could suppose would obstruct enlistment. However, in the September 
issue there are one cartoon, "Having Their Pling," and one poem, 
"Young Lads First," which fall within the ruling, and in the October 
number there is the cartoon oh page 9. The defendants may have, as 
before, bills of particulars, if they wish, of any other objectionable 
matter in all the numbers. 

[2y The three last counts are for attempting to cause insubordina- 
tion by the publication of the August, Septembei*, and October num- 
bers, respectively. The count for conspiracy to cause insubordination 
Judge A. N. Hand dismissed on the first trial, and normally I should, 
of course, follow the ruling of a colleague in the same case ; but upon 
consultation with him I learn that he based his dismissal upon the 
form of the pleading, and did not mean to draw a distinction between 
the two classes of crimes, which he does not perceive to exist in sub- 
stance, any more than I do. It is true that the decision of the Cir- 
cuit Court of Appeals expressed a doubt about the application of this 
clause of the statute, yet, with deference, it seefns pretty clear that 
under the rule there laid down no valid distinction exists. The prin- 
ciple now established, and for that matter recognized elsewhere in the 
District Courts, depends upon the likelihood of the words to produce 
the result, coupled with the specific intent. So long as that remains 
the rule, the resulting insubordination is on the same basis as the re- 
sulting impediment to enlistment. Therefore I shall not make any 
difference between these classes of counts. 

[3] There is an apparent difficulty in these counts, which turns out, 
I think, not to be real. It is certainly true that a pleader must allege, 
even in laying an attempt to cause insubordination, that the words were 
uttered under such circumstances that they were in the course of events 
likely to reach members of the military forces. Here the allegation 
is of distribution "throughout the city and county of New York and 
throughout the United States." However, we must distinguish between 
the substantive crime and an attempt, for which any act which was a 
step in the completion of the crime will serve. I may take notice of 
the fact that in August, September, and November the country was 
already subject to the draft, and that large numbers of men were un- 
der arms in New York and elsewhere. That being so, it is certainly 
true that any one in his senses, distributing a magazine generally 
throuj^hout New York and the United States, must have supposed it 
would probably reach soldiers. Since tlie fact that he did reach sol- 
diers is not a necessary allegation, and since an attempt need involve 
only an unccwnpleted act, which in the course of events would in fact 
tend to produce the forbidden results, the allegations are sufficient. 
The whole matter is of course technical, but even when taken strictly 
the pleading is good. 

The result is entirely in accord with Judge Amidon's decision in 
U. S. V. Schutte, 252 Fed. 212, where the utterance of spoken words 
was not connected in any way with the military forces. 

Demurrer overruled. 
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FITZHUGH et aL v. REID. 
(District Ck>iirt, £. D. Arkansas, W. D. June 26, 1918.) 

1. Reicoyal of Causes <$==>102 — ^Venui^-Remand or Causc. 

As the venue in tbe federal court, on removal from a state ooart on the 
ground of diversity of citizenship, is not Jurisdictional in the sense that 
It cannot be waived, the court may not remand the cause of its own mo- 
tion because neither of the parties is a citizen of the state and district ; 
no objections to the removal having been made. 

2. Process ^=s>114 — Sebvice— PiuriLEQB or Officeb. 

Where federal industrial mediator went from California, where he was 
engaged in his duties, to Hot Springs, Ark., to secure treatment for illness 
incurred in course of duties, and while at Hot Springs completed findings 
in California matter and there received instructions to go to Texas and 
act in his official capacity, which he did, he was not privileged from serv- 
ice of process, issuing from the Arkansas court, while at Hot Springs. 

3. Process ^3»168 — ^Abuse— Iivstitution of Tbansiiobt Action. 

Where federal industrial mediator, resident of Colorado, voluntarily 
went from California to Hot Springs, Ark., to secure treatment for ill- 
ness, and there was served with process fnMn Arkansas court by plain- 
tiffs, guilty of no fraud in inducing him to go to Arkansas, though all 
witnesses were residents of Colorado, Wyoming, and California, plaintiff 
was properly sued in Arkansas, action being transitory, and it was not 
abuse of process. 

4. Process ^=>168 — ^Abuse>— Trickery or Fbattd. 

Party ordinarily has right to institute and maintain transitory action 
in any court of competent Jurisdiction where personal service can be had 
on defendant whereby court obtains Jurisdiction of pers<Hi; but if, by 
sbam transfers or trickery, to force payment of unjust daim, suit is in- 
stituted in court whose Jurisdiction could not have been Invoked except 
by fnuid, Institution constitutes abuse of process. 

In Equity. Suit by William F. Fitzhugh and others against Vemer 
Z. Reid. On motion to quash service of process. Motion overruled, 
and defendant granted time within which to file answer. 

Moore, Smith, Moore & Trieber, of Little Rock, Ark., for the plain- 
tiffs. 

Tyson S. EHnes, of Denver, Colo., and W. H. Martin, of Hot 
Springs, Ark., for defendant. 

TRIEBER, District Judge. [1] The defendant while in Hot 
Springs, Ark., was served with a summons in the above-entitled cause, 
issued out of the chancery court of Garland county, state of Arkansas. 
The action was removed to this court upon the petition of the defend- 
ant, upon the ground of diversity of citizenship. Although neither 
of the parties to the action is a citizen of this state and district, no 
objections to the removal have been made by the plaintiffs; in fact, 
the plaintiffs expressly consented to the removal. As the venue is not 
jurisdictional, in the sense that it cannot be waived, there being a 
diversity of citizenship, the court may not remand the cause of its own 
motion. In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 52 L. Ed. 904, 
14 Ann. Cas. 1164; Male v. Atchison, etc., R. R., 240 U. S. 97, 36 Sup. 
Ct. 351, 60 L. Ed. 544. 
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The motion to quash the service of process sets up a lai^ge number 
of grounds, but they have been properly summarized by counsel for 
the defendant in his brief, under two general headings : First. That 
the defendant was a public officer of the United States, and as such 
was immune from service of civil process at the time he was sei*ved 
with the summons in this cause, at Hot Springs, in the state of Arkan- 
sas. Second. That the advantages which the plaintiffs seek to gain 
in selecting a court in the state of Arkansas, which is an inconvenient 
geographical place, is unconscionable, and constitutes an abuse of the 
process of the court. The motion was verified by the defendant, and 
was heard on the motion and the affidavit of the defendant's secretary ; 
the plainti£Fs introducing no evidence* 

1. The official position of the defendant, it is alleged in the motion, 
is that of a mediator in disputes between employers and employes, 
appointed under direct authorization of the President of the United 
States ; that at the time he was served with process he was sojourn- 
ing at Hot Springs, Ark., for a few days, under treatment of physi- 
cians, in ah attempt to obtain relief from sickness incurred while in 
the service of the United States, during the course of the arduous 
duties performed by him, in connection with his office, in the state of 
California; that on the 15th day of December, 1917, one day after he 
had been served with process, he was directed by the Secretary of 
Labor to go to the city of Houston, in the state of Texas, to effect a 
settlement of a dispute in Texas and Louisiana between the employers 
and employes in the oil fields of these states, and he left Hot Springs 
for Houston, Tex., on December 16, 1917; that he would not have 
been in the state of Arkansas at the time he was served with process 
but for the duties devolving upon him as such mediator. 

From the aflidavit of the defendant's secretary it appears that the 
defendant left Los Angeles, Cal., on December 1st, and arrived in 
Hot Springs on December 5th, and that while at Hot Springs he was 
busily engaged in the completion of matters which had been left 
unfinished in connection. with the official work he had been engaged in 
in California, and that on the 13th day of December he received a 
telegram from the president of the State Federation of Lat5or of 
Texas, requesting him to come to Houston, Tex., and act in his official 
capacity and effect a settlement of labor disputes in the oil fields of 
Texas ; that he was directed by the Department of Labor to proceed 
to Houston on the 15th of December; and that he left Hot Springs 
for Houston on the 16th of December. 

It is conceded that the action, being for an accounting and to re- 
cover sums of money alleged to be due to the plaintiffs from the de- 
fendant, on account of breaches of contracts and alleged fraudulent 
acts, is transitory. 

[2] It will be assumed, without deciding, that the official position 
of the defendant, mediator in labor disputes, entitles him to the same 
privilege of exemption frorti service in a civil action, while away from 
his home in the performance of his official duties, as litigants and wit- 
nesses in foreign courts, legislators, or judges. It has been so held in 
actions against judges (Lyell v. Goodwin, 4 McLean, 29 Fed. Cas. No. 
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8,616; Commonwealth v. Ronald, 4 Call. [Va.] 97), and by implica- 
tion in Re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55. But see 
Mason v. Connors (C. C.) 129 Fed. 831, where it Avas held that a 
superintendent of construction of a federal building, in a state other 
than that of his residence, was not entitled to exemption from service 
of process in the foreign state, where he was employed as such super- 
intendent. The court said : 

"The employment was merely his voluntary private business, which took 
him, but did not compel him to go, there." 

But all the authorities, whether the privilege is claimed by litigants, 
witnesses, or attorneys from foreign states, when employed in an 
action pending in court, members of legislative bodies or .constitutional 
conventions, and judges, hold that this privil^e extends only when the 
parties are in actual attendance on the courts, legislative bodies, or in 
the performance of their official duties, and for a reasonable period 
of time for coming and going. This is the most liberal construction 
that can be found in any of the authorities. 

As it is not claimed that the defendant, while in Hot Springs, was 
engaged in the performance of official duties, unless the preparation 
of his report of his official acts, while in California, in the perform- 
ance of such an official duty, entitles him to the privilege claimed, the 
contention that he was at that time on his way to the state of Texas 
to perform his duties there cannot be sustained. 

A case very much in point is Gratz v. Wilson, 6 N. J. Law, 419. 
The defendant was a justice of the Supreme Court of the United 
States, and he and the plaintiff were both citizens of the state of 
Pennsylvania. While the defendant was in the state of New Jersey, 
he was arrested under process in a civil action, and held to bail. He 
had then been appointed to hold the Circuit Court of the United States 
in the state of Georgia, which was to he held 30 days subsequent to 
the time of his arrest. The claim of privilege was denied by the court. 
Chief Justice Kinsey, who delivered the opinion of the court, said: 

"Privilege is ever a matter strict! Juris, and ought not, particularly when 
of so odious a character, to be extended by implication." 

Justice Kirkpatrick, in a separate concurring opinion, said : 

"As to cases of peers, members of Legislature, etc., they stand upon ground 
altogether different, and it is sufficient to say this is not a case of that kind. 
Arguments have been laid before us, drawn from general views of [public] 
poUcy, public utility and convenience : but these cannot serve as the founda- 
tion of an introduction by the judiciary of a new rule. »Where but little 
doubt remains, suggestions of this kind are proper; ♦ ♦ ♦ but they will 
not authorize us to discharge this defendant unless he has a right to be dis- 
charged by law." 

In the opinion of the court, this claim is untenable. The defend- 
ant left Los Angeles, in the state of California, on December 1st, direct 
for Hot Springs, Ark. At that time he had no orders to proceed to 
Texas, or to perform any duties in that state. He received no orders 
to go there until the day after this suit had been instituted and process 
served on him. The most that can be claimed for him is that he ex- 
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pected to be sent there at some time in the future. He was not there- 
fore in Hot Springs for the purpose of performing official duties, nor 
ivas he on the way to a place to perform official duties, nor returning 
f ram such a place. 

The fact that he required rest and recuperation from the arduous 
duties which he had performed in the state of California, and to ob- 
tain them induced him to go to Hot Springs, a health resort, clearly 
does not entitle him to claim that privilege, and no authority ha^ been 
cited to the court, nor has the court been able to find any, which would 
sustain such a claim. This also applies to the claim that he was pre- 
paring his report of what had been done by him in California. The 
only authority cited to the court, and on which counsel rely, is Miner 
V. Markham (C. C.) 28 Fed. 387 ; but the facts in that case are clearly 
inapplicable to those in the instant case. In that case defendant was 
a member of Congress from the state of California. At the time of 
the service of process upon him, he was on his way to the city of 
Washington for the purpose of attending a session of the House of 
Representatives, as a member thereof, and was temporarily in the 
city of Milwaukee. He left Los Angeles, accompanied by his wife and 
foUr children, intending to proceed to Washington, and there secure 
a suitable place of residence for himself and family during the session, 
and in time to arrange for and settle his family and household affairs 
there, prior to the date of the commencement of the session; that 
during his journey several of his children were ill, and by reason 
thereof he was obliged to stop at several places on his way to Wash- 
ing:ton ; that, by reason of such illness, he was being detained in Mil- 
waukee, at the residence of his brother, and while there was served 
with the summons. He further stated in his affidavit that he started 
from his residence in Los Angeles to attend the session of Congress 
only a reasonable length of time before the commencement of the 
session, and such as he considered proper and necessary under all the 
circumstances connected with the discharge of his duties, as a Rep-' 
resentative in Congress, and was proceeding on his way to attend the 
session without any unreasonable and unnecessary delay. The court 
held that, upon these facts he was exempt from servicft of process. 
The court said: 

*'To entitle the defendant to the prlvU*^e here Invoked, he must have been 
In good faith on his way to the seat of government to enter npon the dls- 
cliarge of his public duties ; that must have been the primary object of his 
journey. He must have left his residence in California with the intent of then 
^oiJ^ to Washington to take his seat in the Congress to which he was elect- 
ed, and the time taken for the journey must have been reasonable. He had a 
rigiLt, without forfeiture of his privilege, to set out from his residence at 
«uch time before the session should open as would enable him conveniently to 
establish his quarters, and settle hl6 family and household affairs at the 
Capital, and also, I think, to enable him to Inform himsolf as a new memoer 
regarding pending legislation, so that he might enter advisedly upon the dis- 
<;liarge of his duties. A sUght deviation from the usual route for rest, con- 
venience, or because of family sickness, ought not to cause a loss of his privi- 
lege, if such deviation was but an incident to the principal journey. Nor ought 
the duration of the privU^e to be strictly measured by the exact number of 
^ays, with the present facilities for travel required for a journey from his 
residence in California to Washington. At the same time, his privilege coula 
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not and ou^ht not to avail Mm If the deviation was equivalent to an abandon- 
ment of the original Journey for purposes of pleasure or family visiting. If^ 
when he left his home in California, his intention was to make a journey, not 
to Washington but to Milwaukee, there to spend an Indefinite time vislttng 
relatives, and then go from Milwaukee to Washington after such prearranged 
delay at the former place as would still enable him to arrive at thte Capital in 
reasonable time to enter upon his public duties, so that it might be fairly said 
that the object of his journey at the time he set out upon it was not then ta 
go to the Capital, but elsewhere, it Is dear that while in Milwaukee he could 
not assert the constitutional privilege of exemption from arrest or service of 
process." 

If the judge of this court should proceed to the state of Colorado,, 
by reason of an assignment to preside in the District Court there, 
he would, no doubt, be exempt from service of process in a civil ac- 
tion, while thus engaged in the state of Colorado, and while going to 
and returning from there to his home. But could he claim that privi- 
lege if he went to Colorado for rest and recuperation from his ar- 
duous official labors, even if he expects that, while in that state, he 
would be assigned to preside in the court of that state, or some other 
state? Clearly not. Nor would he be in the performance of his of- 
ficial duties, if while recuperating in Colorado he should prepare opin- 
ions in causes which had been submitted to him, while presiding in 
his own court in this state, and by him taken under advisement. 

Counsel for defendant', in their brief, say: 

"The court will take Judicial notice of the fact that one of the common and 
direct lines of travel from Los Angeles, Cal., to the oil fields of Texas and 
Ijouisiana, would take the defendant eastward to Kansas City, and St Louis, 
nnd thence southward through Arkansas to the oil fields in question. De- 
fendant took this route, stopping off at Hot Springs, Ark., intending to re- 
cuperate there from his recent arduous duties, and while there complete hi» 
findings arising out of the California investigation.'* 

If the court is permitted to take judicial notice of the lines of travel 
from Los Angeles, Cal., to the oil fields of Texas, which is seriously 
doubted, it would have to take notice of the fact that the shortest and 
most direct route is by way of El Paso, Tex. . That would also be the 
most direct r<^te to reach Arkansas. To go to Hot Springs from Los 
Angeles by the shortest route he would have to traverse the entire 
state of Texas. 

[3, 4] 2. Is the institution of this action, which is conceded to be 
transitory, such an abuse of the process of the court as requires it to 
be set aside? 

The grounds for this contention, as set out in the motion, are briefly 
stated as follows : 

"That the plaintiffs are citizens and residents of the state of California, 
within which state the defendant had been for a period of several weeks pre- 
ceding the said 14th day of December, 1917 ; that plaintiffs subjected him ta 
espionage, while in the discharge of his public duties in that state, and f<^- 
lowed and spied upon and sued him in the Arkansas court, for the purpose 
of oppressing and annoying hira and interfering with the discharge of his 
official duties, and put him to great expense and Inconvenience, although he 
could have been sued and served with process in the state of Colorado where^ 
he resided; that the property rights and interests involved in the litigation 
are not and have never been situated within the state of Arkansas; that the- 



Digitized by 



Google 



FITZHCGH V. REID 239 

contracts out of which the allied controversy grows were made and execut- 
ed within the state of Colorado; that all the witnesses for both parties re- 
side in the states of Ck)lorado, Oalifomia, and Wyoming, and none in the state 
of Arkansas ; that all the books, papers, and records are in the city of Den- 
ver, Colo.; that the transactions that are referred to in the complaint run 
over a long period of years, involving many complicated questions of law, 
and will compel him to go to great and nnnecessary expense in bringing wit- 
nesses and attorneys to the state of Arkansas; that the object of bringing 
the suit in Arkansas is an oppressive, unjust, and fraudulent use of the pro- 
cess of the court, for the purpose of harassing and annoying the defendant 
and causing him great expense unnecessarily." 

It will be noticed that no claim is made that the defendant was in- 
duced by any act of the plaintiffs to go to Hot Springs, Ark. There 
is no pretense that plaintiffs were guilty of any fraud in obtaining 
the service of process; there was no misrepresentation by the plain- 
tiffs, express or implied, in regard to anything connected with the 
defendant's going to or staying at Hot Springs; it was his own vol- 
untary act, which took him there. There is therefore no ground for 
a claim of fraud practiced upon him by the plaintiffs. In Jaster v. 
Currie, 198 U. S. 144, 147, 25 Sup. Ct. 614, 615 [49 L. Ed. 988], 
Mr. Justice Holmes, speaking for the court, in a case in which a claim 
that the defendant had been fraudulently induced by the plaintiff to 
go to a foreign state, for the purpose of having him served with 
process there, said : 

*'It will be observed that there was no misrepresentation, express or implied, 
with regard to anything, even the motives of the plaintiff. The parties were 
at arm's length. The plaintiff did not say or imply that he had one motive 
rather than another. He simply did a lawful act by all. the powers ^tabling 
Mm to do it, and that was all. Therefore the word 'fraud' may be discarded 
as inappropriate." 

The action being transitory, a party has, ordinarily, the right to 
institute and maintain an action against a defendant in any court of 
competent jurisdiction where personal service can be had on him, 
whereby the court obtains jurisdiction of his person. The fact that 
it may be inconvenient for the defendant to make his defense in that 
tribunal, and that, is practically all the allegations in the motion 
amount to, is no cause for abatement of the action, or quashing the 
service of the summons. In a number of states there is only one na- 
tional court, and that may be several hundred miles distant from the 
place of the residence of the defendant; yet, can it be successfully 
contended that by reason of this inconvenience caused to the defend- 
ant, and by reason of the fact that his witnesses may also reside in 
the place of his residence, the service of summons should be quashed ? 
At one time there was but one national court in the large state of Tex- 
as, and that at a time when there were no railroads in that state. 
Great as the inconvenience must have been to be sued in such a court, 
when living several hundred miles from the place where the court 
was held, he could not object to the jurisdiction of that court, regard- 
less of the inconvenience it may cause him. 

The fact that the testimony will have to be taken in the states of 
Colorado, Wyoming, and California, does not change this rule. The 
acts of Congress and Equity Rule 47 (198 Fed. xxxi, 115 C. C. A. 
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xxxi) expressly provide that the testimony of witnesses residing out 
of the district, and more than 100 miles from the place where the 
court is held, may be taken by deposition. This does away with the 
necessity of bringing witnesses, books, and documents to the trial 
court. Even if the suit were brought in the state of Colorado, it 
would be necessary, according to the allegations in the motion, to 
have the testimony of witnesses residing in the states of Wyoming 
and California. 

The principal cases upon which counsel rely are Dishaw v. Wad- 
leigh, 15 App. Div. 205, 44 N. Y. Supp. 207, and Smith v. Weeks, 
60 Wis. 94, 18 N. W. 778. But neither of these cases is in point. 
In the Dishaw Case, which was an action for malicious prosecution by 
a civil proceeding, the facts were that the defendant, an attorney at 
law, residing at Potsdam, N. Y., entered into an arrangement with 
one Woodward, residing at Gouvemeur, N. Y., in the same county, 
by which the defendant was to procure accounts to be assigned to 
Woodward, for the purpose of having suits instituted by Wood- 
ward in the justice's court at Gouvemeur. The accounts were for 
small amounts, and the evidence established that the object of having 
these suits brought in Gouvemeur, which was 60 miles from Potsdam, 
and to reach which it was necessary to start the day before, was to 
compel the payment of these small claims, r^ardless of whether they 
were just or not, in order to avoid the expense and inconvenience of 
going to Gouvemeur, which would exceed the amounts involved. To 
add to the oppression of the party sued, the defendant would cause 
subpoenas to be served on him at the same time the summons was 
issued. It also appeared that the plaintiff, having failed to appear in 
obedience to the subpoena, was attached, and a fine of $1 and $15.20 
costs were imposed on him, and execution against his person issued 
for the fine and costs. Upon these facts, the court held that the action 
for maHcious prosecution would lie. The correctness of this decision 
cannot be assailed. For a similar action an attorney was held to be 
properly disbarred in Wemimont v. State, 101 Ark. 210, 142 S. W. 
194, Ann. Cas. 1913D, 1156. 

In Smith v. Weeks, the action was against a sheriff for abuse of 
process, which consisted of arresting a locomotive engineer just as 
he was preparing to go out on a run with his locomotive. The evi- 
dence showed that the sheriff had the writ in his pocket and kept 
watch over the defendant for several hours prior to the time he made 
the arrest, and that he delayed serving it in order to make the arrest 
as inconvenient as possible for the accused. 

No allegations of that nature are found in defendant's motion. 
There can be no doubt that if by sham transfers, or trickery, for the 
purpose of forcing the payment or settlement of an unjust claim, a 
suit is instituted in a court whose jurisdiction could not have been 
invoked except by trickery or fraud, the law will not sanction such a 
proceeding. S'teiger v. Bonn (C. C.) 4 Fed. 17; Blair v. Turtle (C. C.) 
5 Fed. 394. 

But nothing of this nature is claimed by the defendant in this case ; 
the plaintiffs did nothing except what the law authorizes them to- 
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do, and instituted their action in a court of competent jurisdiction of 
the subject-matter, and, owing to the presence of the defendant there, 
of his person. What his motives for not instituting the action in the 
courts of Colorado are, as long as he does not resort to fraud or trick- 
ery, cannot be questioned, no more than when a suit is instituted 
in a national instead of a state court of the county where the defend- 
ant resides, although the latter would be more convenient. Dickerman 
V. Northern Trust Co., 176 U. S. 181, 190, 20 Sup. Ct. 311, 44 L. Ed. 
423 ; Williamson v. Osenton, 232 U. S. 619, 34 Sup. Ct. 442, 58 L. 
Ed. 758; Hamilton, etc., Co. v. Parish, 67 Ohio St. 181, 189, 65 N. E. 
1011, 60 L. R. A. 531 ; 1 Corpus Juris, 971. 

The motion to quash is overruled, and defendant granted 60 days 
within which to file his answer. 



THE ADDISON E. BULLARD. 

• TURNER et al. v. CARGO OF RESAWN PITCH PINE TIMBER AND 

LUMBER et al. 

^ (District Court, N. D. Florida. ^ June 14, 1918.) 

1. SH1PPI170 ^=»49(2) — CHABTEBEB»-^FREiaHT MONI^ — **LaWFUI< MERCHAN- 

DISE." 

Under a dtiarter to furnish a full cargo of lawful merchandiJBe and to 
pay |90 per gross ton delivered to vessel and for not less than 2^0 
gross tons, her dead weight capacity, the charterer loading lumber, which 
was "lawful merdiandise," into all the cargo space, was bound to pay for 
2,250 gross tons, though the cargo loaded was less. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Lawful Merchandise.] 

2. Evidence ^s»44S — Construction' of Chartkb. 

In the construction of a charter, evidence of contemporaneous trans- 
actions and correspondence is competent, if aiding in reaching the true 
intent of the parties, or when explaining the meaning of ambiguous words, 
but not to alter or modify plain words. 

3. Shipping ^=»39 — ^Chartsb — Rights of Parties. 

The charter signed must be taken to express the true and final intend- 
ment of the parties, and courts may not substitute a different contract, if 
the agre«nent may work unexpected hardship. 

4. Shipping ^=»45 — ^Discretion of Master — Deck Cargo. 

The master, If competent, has discretion in the manner of loading, the 
quantity to be taken on deck or elsewhere, consistent with Uie vessel's 
seaworthiness in view of the voyage, and, if acting in good faith, his 
judgment Is controlling, though he may not modify the owners* contract 
for a positive undertaking. 

5. Shipping ^=»58(2) — Rebtjsai- of Cargo — Master's Discretion — Evidence. 

Evidence held not to show an arbitrary abuse of the master's discretion 
In refusing, to take a greater deck load of lumber under a charter 
whereby the vessel was to take a full and complete deck load consistent 
with seaworthiness. 
C. Shipping «=»44 — Cargo Space— "Provisions." 

Where the charter of a schooner specifically reserved space for "pro- 
visions," and required the use of the vessel's steam winches, the term 
"provisions" included coal. 

[Ed. Note. — For other definitions, see Wlords and Phrases, First and 
Second Series, Provision.] 

■or other cases see same topic &, KEY-NUMBER in all Key-Numbered Digests & iDd'^xes 
252 F.— 16 
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7. Shipping (&»S9 — Cargo Space — Pbovisions — Master's Discretion. 

The master's Judgment as to the kind and quantity of provisions per- 
nutted under the charter Is generally controlling. 

In Admiralty. Libel in rem by Horace Turner and others, own- 
ers of the schooner Addison E. BuUard, against a Cargo of Resawn 
Pitch Pine Timber and Lumber, and in personam against Allen & 
Freiderichs. Decree for libelants. 

Scott M. Loftin, of Jacksonville, Fla., for libelants. 
John C. HoUingsworth, of New Orleans, La., and W. A. Blount, 
Jr., of Pensacola, Fla., for respondents. 

SHEPPARD, District Judge. This is a case of libel, brought by 
the owners of the schooner Addison E. Bullard, in rem against the 
cargo, and in personam against Allen & Freiderichs, charterers of 
the vessel. The Bullard was chartered to take a cargo from Pen- 
sacola, Fla., to Genoa, Italy. The merits of the controversy turn 
on the construction of that clause of the charter party which reads 
substantially: 

" ♦ ♦ ♦ Charterers engage to provide and fumleh the vessel a full and 
complete cargo of lawful merchandise, understood no explosives to be shipped 
Vessel to furnish the use of her steam winches and steam to drive them. 
Vessel agrees to take a full and complete deck load consistent with seaworthi- 
ness. Charterers to pay the owners or agents for the use of said vessel dur- 
ing the voyage at the rate of $30 per gross ton of 24^40 pounds* delivered to 
vessel, but charterers to pay freig^ht on not less than 2,250 gross tons* vessel's 
dead weight capacity." 

The cargo furnished was lumber, and when 1,630 tons had been 
loaded on the vessel the master refused to take further deck load. 
Charterers contend that they were entitled to load 2,250 tons, or 
vessel's dead weight capacity, and, when further cargo was re- 
fused, presented bills of lading for 1,630 tons at $30 per ton, which 
the master refused to sign, claiming that he was entitled to clean 
bills of lading for 2,250 tons. The owners thereupon libeled the 
cargo and the charterers in personam for $67,500, minimum freight 
claimed under the charter party. 

The respondents answered that under the charter party the owners 
were entitled to freight only for cargo actually laden, at the rate 
of $30 per ton, that the master had refused a full and complete 
deck load, and that freight space which charterers, were entitled 
to, the master had arbitrarily withheld for coal. Pending litiga- 
tion, parties entered into an agreement by which the vessel was al- 
lowed to go on the voyage, leaving the question of freight due and 
payable under the charter to be adjudicated. Except for the ques- 
tion whether the master took a full and complete deck load con- 
sistent with the vessel's seaworthiness, the soluticni of the contro- 
versy is to be determined by ascertaining the respective rights of 
the parties when the cargo loaded consumed the cargo space, but 
fell short of the minimum freight or vessel's dead weight capacity. 
There is also the incidental question that the master consumed cargo 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbere4 Digests A Indexes 
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space with unnecessary coal but this, like the other question involved, 
is determined by the terms of the charter party. 

[1] The conspicuous part of the undertaking, as ascertained frooa 
the contract, was that the charterers might load a cargo of "lawful 
merchandise/' and the owners recognizing the option of the char- 
terers to choose any class of cargo, so long as it was "lawful mer- 
chandise," excluding explosives, it is plain that they undertook by 
the charter to protect themselves from any loss of freight, should 
the charterers exercise their option to load a t>ulky, but light, cargo. 
Hence this provision in the charter: 

"Charterers to pay freight on not less than 2,250 gross tons, vessers dead 
weight capacity." 

This clause is seemingly definitive of what charterers were to pay 
freight; that is to say, on not less than 2,250 gross tons. Under 
the designation "lawful merchandise/' obviously, might be included 
many kinds of cargo, as, for instance, ore or salt, which would con- 
simne, of course, less space per ton than a cargo of sponges or ex- 
celsior, and, as charterers had the option on the kind of cargo, the 
owners, with a view for their protection, inserted the stipulation: 

"Charterers to pay freight on not less than 2,2S0 gross tons, vessel's dead 
weight capacity." 

From the evidence it appears that, when the vessel was engaged, 
charterers contemplated furnishing a cargo of tobacco; but the 
cargo actually provided was lumber, and when 1,630 tons had been 
loaded, a portion of it on deck, the master objected to further load- 
ing, because, in his opinion, more deck load would not be "con- 
sistent with the vessel's seaworthiness." It may be conceded that 
the 1,630 tons was not the .vessel's dead weight capacity; but the 
language of the charter does not support the contention that the 
vessel was warranted to take 2,250 gross tons of lumber. Besides, 
lumber cargoes are not reckoned by tons, but in standards or feet, 
and this custom the parties will be deemed to have had in contem- 
plation when they made the contract. The charterers exercised their 
right to load lumber, .which was lawful merchandise; but, when 
they did so under a tonnage contract, with a provision for minimum 
freight on 2,250 tons, then, under the terms of the charter party, 
they were bound for the minimum freight, irrespective of the char- 
acter of cargo. 

[2] To induce a different interpretation, charterers offered much 
testimony of contemporaneous transactions and correspondence be- 
tween the parties. Such evidence is competent and helpful, when it 
may assist in arriving at the true intent of the parties, or when it 
may explain the meaning of ambiguous terms f oimd in the written con- 
tract but never to alter or modify the plain words of the agreement. 

[3] The correspondence between the parties and the charterers' 
testimony, explaining their understanding of the negotiations, are 
strongly persuasive that the contract executed was different from 
the one originally contemplated by charterers; but the instrument 
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itself must be taken to express the true and final intendment of the 
parties. Courts may not substitute a different contract between the 
parties, if perchance the written agreement works unexpected hard- 
ship. Brawley v. United States, 96 U. S. 174, 24 L. Ed. 622. 

[4, 5] Coming now to the master's refusal to take more deck 
load, it is objected by respondents that the master's course was 
arbitrary, and the evidence was voluminous in an endeavor to show 
that the vessel did not, in fact, have a full and complete deck load. 
The stevedore, who loaded the vessel, was of the opinion that more 
load could have been stored on the flush deck, but admitted that he 
made no investigation of the condition of the main deck, or the 
supports of the flush deck, and the evidence discloses his interest in 
getting as much on board the vessel as possible. 

Many others engaged in chartering ships were called as experts 
as to the vessel's capacity for cargo, to whom were exhibited pho- 
tographs of the Bullard and other sailing ships of like model and 
construction, upon which they were asked to express hypothetical 
opinions as to whether more deck load could have been stored on 
this ship. With scarcely an exception none knew the Bullard or 
had any personal knowledge of the construction or the strength of 
her decks. Not one of them had seen the vessel after the cargo was 
stored. 

The master called a survey at the place of loading, and the re- 
port of the surveyors confirmed the judgment of the master, that 
the vessel had all of the deck load consistent with her seaworthiness. 
The master may not alter or modify the owners' contract for a posi- 
tive Undertaking; but, if he is competent, the' manner of loading, 
the quantity to be taken on deck or elsewher'e, consistent with the 
vessel's seaworthiness, is left to the discretion of the master, in view 
of the voyage to be accomplished, and,. when he acts in good faith, 
his judgment is controlling. The weight of the evidence does not 
show an arbitrary abuse of the master's discretion. Boyd v. Moses, 
7 Wall. (74 U. S.) 316, 19 L. Ed. 192; Weston v. Foster, 2 Curt. 
119. Fed. Cas. No. 17,452. 

[8,7] Lastly, the objection that 40 tons of coal was an excessive 
quantity for the voyage, and took up space, that should have been 
left for cargo, may be answered by the suggestion that coal is in- 
cluded in the term "provisions," space for which was specifically 
reserved by the charter, which also provides for the use of the ves- 
sel's steam winches "with steam to drive them." Moreover, there 
was no testimony to show that 40 tons of coal was excessive for the 
described voyage, and it is perhaps enough to say on this subject 
that the master's judgment likewise as to kind and quantity of pro- 
visions is generally controlling. Boyd v. Moses, supra; Carver on 
Carriage by Sea, § 273. 

It follows that the libelants are entitled to a decree. 
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UNITED STATES ex rel. KOTZBN v. LOCAIi EXEMPTION BOARD NO. 
157 OF CITY OF NEW YORK et aL 

(District Court, S. D. New York. June 7, 1918.) 

1. Habkas Corpus ^=»86(1) — ^Draft— Exemption— Aliibns--Bubdew of Proof. 

Although under section 79, rule 12, subd. F, Rules and Regulations of 
the Selective Service Act of May 18, 1917, a nondeclarant alien should 
be placed in class V-P, which exempts from service, in view of section 
100, providing for correction of questloDnaires, and section 101^ enjoin- 
ing local boards to satisfy themselves that a registrant claiming exemp- 
tion as an alien is not a citizen, the burden of proof rests on complain- 
ant \n habeas corpus to prove his alienage beyond a reasonable doubt. 

2. Armt and Navt ^=»20 — Draft— Exemption— Heabino— Summons as No- 

tice TO PRODirCE PUIX PROOF OF CLAIM. 

Where a drafted person, claiming exemption from military service on 
the ground of alienage, is summoned before the exemption board under 
section 101 of Rules and Regulations of Selective Service, to testify on 
the exemption claim, the summons is notice to clalnmnt to present all the 
evidence he h&s in support of his claim. 

3. Army and Navy ^=>20—DBAPr— Claim of Exemption— Rehearing— Duty 

OF Draft Board. 

Where a drafted person claimed exemption from military service on 
the ground of alienage, and upon being summoned, under sectioti 100, to . 
prove his claim of exemption, failed to establish it, the duty to reopen 
the case rested in the sound discretion of the exemption board. 

4. Habeas Corpus ®=>16 — Draft— Claim of Exemption. 

It is not the province of the United States District Court to pass Judg- 
ment upon what constitutes sufllcient evidence to satisfy exemption boards 
of the alienage of a registrant claiming exemption from military serv- 
ice, unless the board has acted arbitrarily or illegally. 

Habeas corpus by the United States, on the relation of Max Kotzen, 
against the Chairman, Clerk, and Members of Local Exemption Board 
No. 157 for the City of New York, the Military Authorities of the 
United States, and any person having custody of the relator. Writ 
dismissed. 

Louis J. Gold, of New York City, for petitioner. 
Julian Hartridge, Asst. U. S. Atty., of New York City, for Local 
Board No. 157 and the United States. 

KNOX, District Judge. In this case Max Kotzen, the relator, ob- 
tained a writ of habeas corpus for the purpose of being discharged 
from the military service of the United States, into which he had been 
inducted by Local Exemption Board 157 of the city of New York. 
The relator, being within the draft age, claimed upon his question- 
naire to have been born in Russia on October 31, 1890, and to have 
come to this country in 1893 (approximately 25 years ago). At the 
time of his arrival he was accompanied by his mother. Nothing is 
said in the questionnaire as to his father, save that he answered "No" 
to question 8, series 7, namely, "Has either of your parents been nat- 
uralized in the United States ? " The relator likewise denied that he 
had ever voted in the United States, or that he had declared his in- 
tention to become a citizen of the United States. In answer to other 
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questions the registrant declared that he did not want to fight for the 
United States or for his native country. 

Manifestly, if the statements of the registrant that he is a non- 
declarant alien are true, he should, under subdivision F of rule 12, 
section 79, of the Rules and Regulations of the Selective Service Act 
(Act May 18, 1917, c. 15, 40 Stat. 76), have been placed in class V-F. 
The local exemption board, however, placed the registrant in class 
I-A, summoned him for service, and duly inducted him into the mili- 
tary service of the United States. 

[1 ] The question, therefore, for determination, is whether the regis- 
trant was properly classified, and, if he was not, his writ shoufd be 
sustained. In order to arrive at the answer to the question now be- 
fore the court, it is necessary to consider other sections of the Rules 
and Regulations governing the operation of the Selective Service Act, 
together with what was done subsequent to the filing of the relator's 
questionnaire. Among other things, section 100 provides : 

"If, upon examination, the local board finds that a questionnaire does not 
contain the Information required, or contains substantiai or material errors 
which indicate Ignorance or lack of knowledge on the part of the registrant, 
or in case the local board shall desire further Information, the board shall 
require the r^strant to ai^[>ear at a day to be fixed and complete the ques- 
tionnaire or correct any substantial or material error which may appear 
therein, or to furnish such other evidence as the board may require. Failure 
on the part of the registrant to appear on or before the day set by the local 
board shall remove the right of the registrant to correct, modifjr, or add to 
his questionnaire." 

Under section 101 of the Rules and Regulations relating to the 
process governing the classification by local boards, there appears a 
note, part of which reads : 

"Local boards are especially enjoined to scrutinize carefully any claim 
for exemption of a registrant on the ground of alienage, and, before classify- 
ing an aUeged alien in class V, to satisfy themselves beyond reasonable doubt, 
that the registrant claiming such exemption is not a citizen of the United 
States and has not declared his Intention to become a citizen." 

It appears in the case before me that the board was not satisfied 
with the claim of alienage put forth by the registrant, inasmuch as 
some time prior to February 6, 1918, the local board directed a paper, 
in the nature of a subpoena, to be issued to the registrant; the pur- 
port of this paper being: 

"You are hereby commanded to appear as a witness before the above- 
named board on the 6th day of February 1918, at 3 o'clock p. m., for the pur- 
pose of testifying in the matter of the claim for exemption or deferred classi- 
fication, and not depart without leave of the board." 

The registrant received this subpoena, and, in response thereto, went 
before the board, where he was questioned. A pencil memorandum 
was taken as to what transpired upon this occasion. That memoran- 
dum reads as follows: 

"Is here 24 years. Was 3 years old when he arrived. Father here 25 years. 
Attended public school here. Does not know whether his father is a citizen. 
Never was with blm all the time. Has no personal knowledge." 
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Thereafter the board decided against the claim of the registrant and 
placed him, as set forth above, in class I-A. Upon learning of his 
classification, the relator, upon February 11, 1918, took an appeal to 
the district board, and the local board sent to the district board a 
memorandum setting forth substantially the result of Kotzen's exam- 
ination, with this addition : 

"Registrant did ngt know whether his father was a citizen, and, the mem- 
bers of the board being of the opinion that his proof of alienage was in- 
sufficient, the daim was unanimously denied." 

The district board likewise unanimously classified the registrant in 
class I-A, because it found that the alienage of the registrant was not 
proved to the satisfaction of the local board. 

About March 16th, Kotzen took up with the attorney for the Pro- 
vost Marshal General the matter of reopening his case, submitting a 
certificate of the Russian consul general at New York, which is to 
the effect that Kotzen had submitted to that office certain declara- 
tions from which it appears that he is a native and citizen of Russia. 
He also submitted the affidavit of a rilan named Sam B. Klitzner, in 
which Klitzner says from his own knowledge that he knows Kotzen 
is not a citizen of the United States, that he (Klitzner) had asked him 
to become a citizen, and that Kotzen had declined to do so. An affi- 
davit was also submitted from another man, named Harris. Brodof sky, 
who says that he knows that Kotzen is of Russian birth and never be- 
came a citizen of the United States, and that the affiant has discussed 
with Kotzen the possibility of making an application to become a citi- 
zen. Julius Kotzen, the father of Max Kcnzen, also makes an affida- 
vit in which he says he came to this country with the registrant about 
the year 1895, and that he knows of his own knowledge that Max Kot- 
zen has never declared his intention to become a citizen of the United 
States, and that he (the father) is not a citizen of the United States. 

The attorney for the Provost Marshal General forwarded these doc- 
uments to the local board, without any recommendation as to the con- 
sideration to be given them. Written upon the letter of the attorney, 
in lead pencil, are the words "Application denied 3 — 19 — 18," which 
notation is followed by the initials '*N. G.," which are the initials of 
Nathan Gordon, the chairman of the exemption board. 

Upon this state of facts I was, upon the argument, inclined to be- 
lieve that the relator was entitled to have his writ of habeas corpus 
sustained. I have since changed my mind, and have concluded that 
his writ must be dismissed. I base this decision upon the ground that 
the burden of establishing the relator's alienage rested upon him ; that 
in view of his long residence in the United States, the tender age at 
which he came here, the absence of any proof as to whether or not 
his father had become a citizen, or, if his father had died, whether or 
not his mother had remarried a citizen of the United States prior to 
the majority of the relator, made it perfectly proper for the board to 
decline to be satisfied with the mere declaration, even though it was 
a sworn declaration, of the relator, that he was not a citizen of the 
United States, or was not a declarant 
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[2] It seems to me that the note which follows section 101 of the 
Rules and Regulations governing the operation of the Selective Service 
Act establishes the degree of proof that is necessary in order for a 
registrant to obtain exemption, namely, that the board shall be satisfied 
of his assertions beyond a reasonable doubt. I am also of the opinion 
that, when Kotzen was called before the board for the purpose of tes- 
tifying in the matter of his claim for exemption, that was in effect a 
notice to him that the issue of his claim of exemption was to be tried, 
and thereby a notice to him to present all the evidence he possessed as 
to the facts claimed by him. It would follow that his failure to pro- 
duce proof which would convince the board beyond a reasonable doubt 
of his alienage justified the board in declining his request to be classi- 
fied in class V. I have been of the opinion that perhaps it was the 
duty of the board to advise him that he was required to furnish fur- 
ther evidence, if it was not satisfied with the testimony of Kotzen. 
However, I do not now hold to this view. 

[3, 4] As to the duty of the board to reopen the case, I hold it 
was in the sovmd discretion of the board whether or not it should be 
reopened. In the very nature^of the operation of the local boards, 
guided by the provisions of the Selective Service Act, and its rules 
and regulations, it is necessary that they should have wide range of 
discretion, unless the work of these boards is to be seriously interfered 
with^ It may be said that the board should have been satisfied with 
the proof of the relator, but I am of the opinion that it is not the prov- 
ince of this court to pass judgment upon what constituted sufficient 
evidence to satisfy the board of the alienage of this registrant. In 
other words, I am not prepared to say that the board here acted in 
such an arbitrary manner and with so little regard for its duties as to 
justify me in reaching the conclusion that its whole action is tainted 
with illegality. 

The writ is dismissed. 



BROWN V. CRAWFORD et al. (DAVID INV. CO., Intervener^. 

DAVID INV. CO. v. BROWN et al. 

(District Court, D. Oregon. June 27, 1913.) 

No. 7426. 

1. Bankruptcy ^=>143(1) — ^Title of Trustee. 

By Bankruptcy Act, § 7a (Ck)mp. St. 1916, § 9591), trustee in bankrupt- 
cy, wben appointed, is vested with title to all property of bankrupt as of 
date of adjudication; property being that which, prior to filing of peti- 
tion, bankrupt could by any means have transferred, or which might have 
been levied upon and sold under Judicial process against him. 

2. Bankruptcy C=»151 — Rights and Remedies of Trustee. 

By Bankruptcy Act, § 47, subd. 2 (Comp. St. 1916, § 9631). trustee in 
bankruptcy is deemed to be vested with all rights, remedies, and pow- 
ers of creditor holding lien by legal or equitable proceedings as to all 
property coming into custody of court, and as to other property he is 
deemed to be vested with all rights and remedies of judgment creditor 
holding execution returned unsatisfied. 

^=:9For other cases see same topic & KEY-NUMBER in all Key-Numbered' Digests & Indexca 
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3. MoBTGAGES ^=»594(5) — Right of Re demi»tton-- Junior Incumbbanceb. 

Ordinarily the right of redemption belongs to the mortgagor or his suc- 
cessor in interest, in reality to the owner of the equity of redemption ; 
but a Junior incumbrancer may redeem a prior mortgage or other lien. 

4. SuBBOVjATION ^=»17 — BRIGHT OF REDEMPnONEB. 

The right of foreclosure and the right of redemption being correlative, 
any person not himself liable as a principal debtor, and compelled to re- 
deem for the protection of bis own lien on mortgaged premises, is en- 
titled to subrogation to the rights of the senior mortgagee. 

5. Mobtgages ^=s>427(1) — Fobbclosube— Owneb of Bquitt of Redemption as 

Party. 

In the strictest sense, the owner of the equity of redemption is not an 
indispensable party to a foreclosure, though the object of foreclosure is 
to extinguish the equity of redemption ; the procedure being quasi In rem. 

«. Subrogation ^=>16 — Pubchaseb on Fobbclosubb— Subbogation to 
Rights of Mobtgagee. 

A purchaser under foreclosure sale, though the holder of the equity of 
redemption is not made a party, is subrogated to the rights of the mort- 
gagee, and may require the holder to redeem or be barred of his equity. 

7. Mobtgages <©=>427(1) — ^Foreclosube— Holdeb of Bquttt of Redekption 
AS Party— Personal JunoiifENT. 

If personal judgment is sought as against holder of equity of redemp- 
tion, he is an indispensable party to a foreclosure, and the mortgagee 
cannot have relief without his personal presence. 

S. Courts ^=»343 — Equity Rules— Lack of Jurisdiction as to Some I>e- 
fbndants— Judicial Code. 

By Judicial Code, { 50 (Comp. St 1916, § 1032), where there are several 
defendants, and one or more of them are neither inhabitants of nor found 
within the district in which the suit is brought, and do not voluntarily 
appear, the court may entertain jurisdiction and proceed to trial as be- 
tween the parties properly before it; the decree being without prejudice 
to those not served nor appearing, the rule particularly applying to par- 
ties having an interest in the controversy, but whose interest will not be 
directly affected by decree in their absence. 

9. Courts ^=9343 — Equity Rules— Lack or Jubtsdiction as to Some De- 

fendants—Rule OF COUBT. 

Equity rule 39 (198 Fted. xxix. 115 C. C. A. xxix), as tc the absence of 
persons who would be proper parties, applies not only to a defect of par- 
ties, due to their being out of reach of process, but also to parties wi.h- 
in the reach of process, whose joinder would oust the jurisdiction of the 
court, in which contingency the court may in its discretion proceed with- 
out making such persons parties; the rule particularly applying to par- 
ties having an interest in the controversy, but wliose interest will not be 
directly affected by decree in their absence. 

10. Equity ^=»90 — ^Pabties. 

In chancery, all persons ought to be made parties who are interested 
in the controversy. 

11. Equity ^=>94 — Parties. 

A chancery court cannot proceed at all without the presence of the 
indispensable parties. 

12. Mortgages ^=s>427(1) — Fobeclosubi&— Ownbb of Equity of Redemption 
AS Pabty— Statute and Rule of Court. 

In a foreclosure suit, if it is apparent that the presence of the owner of 
the equity of redemption will oust the court of jurisdiction, it may pro- 
ceed without him, under Judicial Code, § 50 (Comp. St. 1916, § 1032), aud 
rule of equity 39 (198 Fed. xxix, 115 C. O. A. xxix), as to the absence of 
persons who would be proper parties. 

^s>For otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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X3. OouBTs ^=»264(1) — FeJdebal Coubts— Diversity of Citizenship— Ancil* 
LABY Proceeding. 

In a proceeding ancillary to the main suit, as to suit to foreclose a 
mortgage, it is not requisite to Jurisdiction that there be a diversity of 
citizenship as to parties. 

14. Bankbuptcy ^=>253 — Right of Tbttstbe to Redeem fhom Mobtgage. 

Under Bankruptcy Act, S 7a, and section 47, subd. 2 (Oomp. St. 1916, 
§§ 9591, 9631), where an adjudication in bankruptcy did not take place 
until more than two years after the purchaser at execution sale of the 
bankrupt's realty acquired his sheriff's deed, as to such realty the trustee 
in bankruptcy does not occupy the position of lien creditors, and has no 
right to redeem from the mortgage in the right of such creditors. 

15. Bankruptcy ^»207 — Redemption by Volttntebb— Subrogation. 

A trustee in bankruptcy, who, without lien, as a volunteer, redeems 
the bankrupt's realty from a mortgage, is without the right of subroga- 
tion, so as to avail himself of the lien of the mortgage. 

16. Mortgages ^=s»453 — Bill to FoRECLosEr-PBAYEB for Relief. 

Where a bill is of the nature of a bill to foreclose, it has that effect, 
though it does not pray such relief. 

17. CotTBTB «=»264(2) — Federal Courts— Divebsity of Citxzbnship. 

The fact that residents of the same state as cross-complainant were 
made parties to a cross-bill filed in suit for accounting and redemption 
from mortgage by a trustee in bankruptcy in the federal court on the 
ground of diversity of citizenship does not oust the court of Jurisdiction. 

18. Mobtgages €=»624(3) — Suit to Rjedeem— Owner of Equity of Redemp- 
tion. 

Where the owner of the equity of redemption is not made a party In 
a subsequent llenhold^r's suit to redeem, his equity will not be cut off or 
barred by the foreclosure. 

19. Mortgages ^=s>616— Suit to Redeem— Requirement to Answer or Ap- 
pear. 

Requiring the owner of the equity of redemption, in a subsequent lien- 
holder's suit for r^emption, to answer a cross-bill for subrogation to the 
extent of Interest paid by the cross-complainant, does not suffice to re- 
quire hiin to answer or appear In the main case. 

20. Usury ^=>145 — Forfeiture of Mortgage to State. 

Equity does not look with favor upon forfeitures, and a mortgage will 
not be forfeited to the state for usury, unless, the case Is dear and in- 
disputable. 

21. Usury <&=»2(2) — Illinois Contracts. 

Where notes and a mortgage were executed in Ohicngo, 111., though dat- 
ed at Portland, Or., the controlling transactions being in Chicago and 
the notes being made payable there, where the trustee was a rodent, 
the documents were Illinois contracts, controlled by Illinois law as to 
usury. 

22. Usury ^s>31 — Mortgage Transaction. 

Where mortgagor company received full face value of loan from Invest- 
ment company which negotiated it, investment company being independ- 
ent entity, though controlling majority stock of lumber company, hav- 
ing sold notes and mortgage to another company, an independent con- 
cern, at a large discount, itself becoming the loser by the discount, and 
not the lumber company, the transactions were not usurious, in the ab- 
sence of a relationship between all the pftrtles stamping the transac- 
tions as a device for evading the law. 

23. Mortgages €=»199(3) — Mortgagees in Possession— Accounting. 

Trustee and purchaser of mortgage notes, who took possession under 
the mortgage, disposed of personal property, and collected rents and 
profits, but, as appears from their accounting, expended more than they 

^ssFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & lodezes 
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received, must account to the mortgagor's trustee In bankruptcy for per- 
sonalty left in their hands, but for no money receipts. 
24. Mortgages ^=»200(3) — ^Expense Ingubbbo by Mobtgaocbs— Recoupment. 
In suit for accounting and to redeem by trustee in bankruptcy of 
mortgagor company, trustee and company wliich purchased mortgage 
notes, who, while in possession under mortgage, paid taxes, etc., are en- 
titled to recoupment and a lien therefor ; the mortgage so providing. 

In Equity. Suit by Russell H. Brown, as trustee in bankruptcy of 
the Monarch Lumber Company, a bankrupt, against William W. Craw- 
ford, trustee, and the Assets Realization Company, a corporation, 
wherein the David Investment Company intervenes, making parties 
defendant, in addition to those already parties, Grayson M. P. Murphy 
and others. Decree in accordance with the opinion. 

This is a suit, primarily by Russell H. Brown, trustee in bankruptcy ot 
the Monarch Lumber Company, for an accounting and redemption against 
William H. Oawford, trustee, under a mortgage executed by the Monarch 
Xumber Company, the bankrupt, and the Assets Realization Company, which 
latter company Is the present owner and holder of the mortgage: The Mon- 
arch Lumber Company was adjudicated a bankrupt January 29, 1917. The 
only parties defendant are the two — Crawford, trustee, and the Assets Real- 
ization Company. These parties defendant answered, admitting the execution 
of the mortgage, and praying strict foreclosure. Later the David Investment 
Comimny was allowed to intervene and file a cross-complaint, whereby it sets 
up, in effect, that it, before the purchase by the Assets Realization Company 
of the notes and mortgage executed by the Monarch Lumber Company, guar- 
anteed the payment of such notes, and that, in pursuance of such guaranty, 
it was compelled to pay, and did pay, certain Installments of interest upon 
said notes, amounting to the sum of $37,500, and prays that, upon foreclosure 
of the mortgage, it be subrogated to the rights of the mortgagee, and be al- 
lowed that sum upon sale of the premises under the foreclosura 

The David Investment Company, in addition to the complainant and de- 
fendants in the main suit, made the following parties defendants : Grayson M. 
P. Murphy, J. W. Kastae and Jane Doe Kaste, his wife, Brayton ft Lawbaugh, 
Limited, a corporation, John Bjelik, and Rose Springer as administrator of 
the estate of A. 0. Springer deceased. The last-named defendant defaulted. 
J. D. Moody was later substituted in the stead of John Bjelik. Kaste, Bray- 
ton ft Lawbaugh, Limited, and Moody, who are all residents and Inhabitants 
of Oregon, answered. Kaste simply states that, by virtue of certain proceed- 
ings had in the circuit court of the state of Oregon, on» Patton recovered a 
Judgment against the Monarch Lumber Company, whereunder the mort- 
gaged premises were sold at sheriff's sale, and that Kaste is now the owner 
in fee simple of such premises as successor to Patton; the statutory time 
for redemption from such sale having expired. In further elucidation, the 
Patton Judgment, through which Kaste deraigns title, was given and rendered, 
and docketed, September 5, 1913. Execution was issued, and the mortgaged 
real property was sold November 17, 1913. The sale was confirmed Deceralier 
24, 1913, and on December 26, 1914, a sheriff's deed to the property was de- 
livered to Patton. Later Patton deeded to Kaste. Brayton & Lawbaugh, 
liimlled, answers, in effect, that it la a Judgment creditor, having a lien upon 
the mortgaged property. The Judgment was given and rendered December 8, 
1913. This Judgment has since been recognized and confirmed by a judgment 
and decree of the Supreme Court of the statJe of Oregon, rendered' In the case 
of Brayton ft Lawbaugh, Limited, v. Monarch Lumber Co. et al., December 
27, 1917. So of the Patton and Bjelik Judgments. See 169 Pac. 528. Bray- 
ton & Lawbaugh as well controveFts the validity of the claim of the David 
Investment Company, and its right to be subrogated to the rights of the 
mortgagee. J. D. Moody also controverts the validity of the claim of the 
David Investment Company and its right to siibroj?ation, and says that the 
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payment of the alleged accrued Interest by such company was unlawful and 
usurious, and that the claim therefor does not constitute a valid demand 
against the mortgaged property. The BJellk judgment, assigned to Moody, 
was made and entered June 30, 1913. 

Ralph A. Coan, of Portland, Or., for complainant. 

O. A. Neal, of Portland, Or., for defendants Crawford and Assets 
Realization Co. 

Carey & Kerr and C. A. Sheppard, all of Portland, Or., for inter- 
vener. 

Martin L. Pipes, of Portland, Or., and Dey, Hampson & Nelson, for 
John VV. Kaste. 

Piatt & Piatt and Hugh Montgomery, all of Portland, Or., for cross- 
defendant Brayton & Lawbaugh. 

Maurice W. Seitz, of Portland, Or., for cross-defendant Moody. 

WOLVERTON, District Judge (after stating the facts as" above). 
The first inquiry may be directed to whether the bill of complaint 
states a cause of suit, because of the absence of J. W. Kaste as a party 
to the bill. It may be stated at the outset that Kaste is now, and was 
at the time of the institution of the suit, the owner of the equity of re- 
demption of the real property covered by the Monarch Lumber Com- 
pany mortgage. This much is settled by the decree of the state cir- 
cuit and Supreme Courts rendered in the case of Brayton & Law- 
baugh, Limited, v. Monarch Lumber Co. et al., 169 Pac. 528. The bill 
is for an accounting, and, upon this branch of the inquiry, it can 
scarcely be doubted that it states a good cause. It is only as to another 
branch of the inquiry that its sufficiency may be questioned, namely, 
whether a subsequent lienholder may maintain a bill for redemption 
without making the owner of the equity of redemption a party to the 
bill. 

[1, 2] First, let us inquire as to the position of Brown as trustee 
in bankruptcy of the Monarch Lumber Company, as it respects the 
title and right to administer the property of the bankrupt for the bene- 
fit of the creditors. The trustee, when appointed, is vested with the 
title to all the property of the bankrupt as of the date of the adjudica- 
tion in bankruptcy. The property to which the trustee succeeds is that 
which, prior to the filing of the petition in bankruptcy, the bankrupt 
could by any means have transferred, or which might have been 
levied upon and sold under judicial process against him. Section 7a, 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 
1916, § 9591]). This covers any interest in the property the bankrupt 
may have had, however minute, that was subject to transfer by him 
or levy and sale by judicial process. The statute is designed to be so 
broad and searching as to comprise all property that the bankrupt may 
have that may be of use or benefit to him, however small. By subdivi- 
sion 2, section 47, of the act (Comp. St. 1916, § 9631), the trustee is 
deemed to be vested with all the rights, remedies, and powers of a 
creditor holding a lien by legal or equitable proceedings as to all prop- 
erty coming into the custody of the court, and as to property not in 
such custody he is deemed to be vested with all the rights, remedies. 
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and powers of a judgment creditor holding an execution duly returned 
unsatisfied. 

The statute deals with the property of the bankrupt, not with that 
of another, and is designed to vest the trustee with the broadest rights, 
remedies, and powers co'mmensurate with possessing himself of the 
property of the bankrupt for the benefit of the creditors. It not only 
vests the trustee with the rights of the bankrupt, standing in his shoes, 
but with all the rights of a creditor, whether he or the court is in or 
out of possession. 2 Remington on Bankruptcy, pp. 943, 944, thus in- 
terprets the section : 

"As long as other sections of the act give the trustee greater rights than 
merely those that might be asserted by the bankrupt, the statute must be 
construed to mean that he takes the bankrupt's title and rights and in addition 
thereto takes more— takes also the rights of creditors, not only those rights 
that have been already actiially asserted by some creditor but any and all that 
might have been asserted had the trustee been a Judgment creditor who had 
levied on the pr<^erty in his custody or who holds an unsatisfied execution as 
to property not Ui his custody, as well as the rights of creditors under state 
law to avoid fraudulent transactions. It is doubtless true that the trustee's 
title since the amendment of 1910 is the most extensive and complete of any 
in jurisprudence. It also must be borne In mind that the amendment of 
1910, by placing the trustee in the position of an execution creditor with a 
levy on the property in his custody and with an unsatisfied execution on 
the property not in his custody, gives him more than the rights, which any 
creditor might have chanced already to have asserted. It gives him in addi- 
tion thereto, all rights which would have been obtainable by creditors under 
state law had the trustee been an officer holding an execution or equitable pro- 
in behalf of all creditors." 



[3] Ordinarily the right of redemption belongs to the mortgagor, 
or his successor in interest — in reality, to the owner of the equity of 
redemption; that is, the owner of the estate redeems it from the in- 
cumbrance of the mortgage or other liens that may have attached there- 
to. But a junior incumbrancer may redeem a prior mortgage or other 
lien. This is a proposition too well settled, says Judge Woodruff, in 
Jenkins v. Continental Insurance Company, 12 How. Prac. (N. Y.) 66, 
to be now open for discussion. The right is recognized by text-writers 
and the adjudicated cases. McDermutt et al. v. Strong et al., 4 Johns. 
Ch. (N. Y.) 687; United States v. Sturges, Fed. Cas. No. 16,414; 11 
Am. & Eng. Enc. of Law, 219, 222; 27 Cyc. 1809, 1811. 

[4] The right of foreclosure and the right of redemption are said 
to be correlative, and any person, who is not himself liable as a princi- 
pal debtor, who is compelled to redeem for the protection of his own 
lien on mortgaged premises, is entitled to subrogation to the rights of 
the senior mortgagee. 

[6] The question has been presented whether the owner of the 
equity of redemption is, first, an indispensable party to a mortgage 
foreclosure; and, second, an indispensable party whose presence is 
necessary to the entertainment of jurisdiction by a federal court. In 
the strictest sense the owner of the equity of redemption is not an in- 
dispensable party to a foreclosure, although it is said the object of the 
foreclosure is to extinguish the equity of redemption, for, if such own- 
er be not joined as, a party, the decree for that reason will not be void. 
.27 Cyc 1570, 1571. The procedure is quasi in retn, and so treated by 
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the authorities. Mr. Justice Brewer, while on the circuit bench, sitting 
in the district of Minnesota, in Martin v. Pond, 30 Fed. 15, says : 

"A forecloflure in the form in which it is ordinarily prosecated is really, in 
its nature, partly an action in rem, for the seizure and sale of the property, 
and partly in personam, for the ascertainment of the debt of the mortgagor, 
and a personal judgment against him.'* 

He then cites and quotes from Waples on Proceedings in Rem, § 
607: 

"It has been held that a mortgage suit to foreclose by barring the right of 
redemption is personal, but that, so far as it is for the condemnatioa of prop- 
erty to pay debt, it is in rem. Courts, both state and national, have fre- 
quently spoken of the mortgage suit, in which there is the object of obtaining 
an order of sale, as of the latter description. Though nominally against per- 
sons, such suits are to vindicate liens. They proceed upon seizure. They treat 
property as primarily indebted, and, with the qualification above mentioned, 
they are substantially property actions. In the civil law, they re styled 'hy- 
pothecary actions,' and their sole object is the enforcement of the Uen against 
the res. In the common law, they would be different if chancery did not treat 
the conditional conveyance as a mere hypothecation, and the creditor's right as 
an equitable lien; so, in both, the suit is a real action, so far as it is 
against property, and seeks the judicial recognition of a property debt, and 
an order for the sale of the res." 

[B, 7] Again, *a purchaser under a foreclosure sale, even though the 
holder of the equity of redemption is not made a party, is subrogated 
to the rights of the mortgagee, and may require the holder to redeem 
or be barred of his equity, so that, as expressed by Cyc, supra, the 
holder of the equity of redemption is not in the strictest sense an abso- 
lutely necessary party to a foreclosure. If, however, a personal judg- 
ment is sought as against the holder, he would be an indispensable 
party, and the mortgagee could not have relief without his personal 
presence. 

[8, 9] As it relates to the jurisdiction of a federal court, the ques- 
tion is to be resolved by the application of section 50 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [Comp. St. 1916, § 
1032]) and equity rule 39 (198 Fed. xxix, 115 C. C. A. xxix). The 
Code seems to contemplate that where there are several defendants, 
and one or more of them are neither inhabitants nor found within the 
district in which the suit is brought, and do not voluntarily appear, the 
court may entertain jurisdiction, and may proceed to trial as between 
the parties properly before the court; but the decree will be without 
prejudice to those not served nor appearing. Equity rule 39 is some- 
what broader, in that it applies, not only to a defect of parties due to 
their being out of reach of process, but also to parties within the reach 
of process whose joinder would oust the jurisdiction of the court. In 
the latter contingency the court may, in its discretion, proceed without 
making such persons parties. Hughes, Fed. Procedure (2d Ed.) 256, 
257. As it relates to equity, the statutory enactment and the rule are 
but declaratory of the principles and practice previously enforced by 
the courts. Shields v. Barrow, 17 How. 130, 141, 15 L. Ed. 158; 
Minnesota v. Northern Securities Co., 184 U. S. 199, 236, 22 Sup. Ct, 
308, 46 L. Ed. 499; Detweiler v. Holderbaum (C. C.) 42 Fed. 337, 338. 
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[10] As affecting the jurisdiction of the court, there are certain 
qualifications to the general rule in chancery that all persons ought to 
be made parties who are interested in the controversy, in order that 
there may be an end to Ktigation. These qualifications arise out of 
public policy and the necessities of particular cases. . The classifications 
are three : First, indispensable parties, that is, such as will be directly 
affected by the decree ; second, parties having an interest in the con- 
troversy, but whose interests will not be directly affected by a decree 
rendered in their absence ; and, third, parties not interested in the con- 
troversy between the immediate litigants, but who have an interest in 
the subject-matter, which may be conveniently settled in the suit." Wil- 
liams v. Bankhead, 19 Wall. 563, 571, 22 L. Ed. 184.* 

[11, 12] As to parties falling within the first classification, the court 
cannot proceed at all without their presence. It is as to the second 
classification that section 50 of the Code and the thirty-ninth rule of 
equity practice particularly apply. If their joinder would oust the 
court of jurisdiction, the court may in its discretion proceed without 
their presence. The owner of the equity of redemption in a foreclosure 
suit, I am persuaded, falls within this classification, and, if it is appar- 
ent that his presence will oust the court of jurisdiction, it may proceed 
without him. 

[13] The cross-bill filed by the David Investment Company was the 
inauguration of a proceeding ancillary to the main suit. In such a 
proceeding, it is not requisite to jurisdiction that there be a diversity 
of citizenship as to parties. As said by Judge Deady, in First National 
Bank of Salem v. Salem Capital Flour Mills Co. (C. C.) 31 Fed. 580, 
583: 

*'In suits not origiDal, but anclUary to litigation already pending in a 
Circuit Court of the United States, the citizenship of the parties is wholly 
immaterial. ♦ ♦ ♦ If the citizenship of the parties in the original suit is 
sufficient to give the court jurisdiction, it has Jurisdiction of the cross-bin 
therein." 

This statement of the law has received approval by the Circuit 
Court of Appeals of this circuit, in Lilienthal v. McConnick, 117 Fed. 
89, 54 C. C. A. 475, Hawley, District Judge, delivering the opinion 
of the court in that case, says : 

''Consolidations, cross-bills, and interventions do not oust the Jurisdiction 
of the court In the main suit, whatever the citizenship of the parties thus 
brought in may be." 

And in Desty on Federal Procedure, vol. 1, p. 400, is found this 
statement of the law : 

"An original bill and a cross-bill thereto constitute but one cause, and 
when a Clreuit Court has jurisdiction of the former by reason of the citi- 
zenship of the parties thereto, it has Jurisdiction of the latter without refer- 
ence to such citizenship." 

The* subject is exhaustively and ably treated of by Judge Hunt in 
Ames Realty Co. v. Big Indian Mining Co. (C. C.) 146 Fed. 166. 
This case is cited as authoritative by the Supreme Court in Rickey 
Land & Cattle Co. v. Miller & Lux, 218 U. S. 258, 263, 31 Sup. Ct. 
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11, 54 L. Ed. 1032; the Supreme Court case approving the principle. 
See, also, Railroad Co. v. Chamberlain, 6 Wall. 748, 18 L. Ed. 859, 
Freeman v. Howe et al, 24 How. 450, 16 L, Ed. 749, Osborne & Co. 
V. Barge (C. C.) 30 Fed. 805, and Continental Trust Co. v. Toledo, 
St. L. & K. C. B. Go. (C. C.) 82 Fed. 642, same case, on appeal to the 
Circuit Court of Appeals, 95 Fed. 497, 36 C. C. A. 155. 

[14, IB] These principles having been ascertained, let us proceed to 
their application here. . If 'the trustee were standing in the right of 
lien creditors as it pertains to the real property described in the mort- 
gage, bis right to redeem from the mortgage would be clear. As to 
this property, he does not occupy that position. Kaste's predecessor 
acquired his sheriff's deed to the property December 26, 1914. The 
Monarch Lumber Company was not adjudged a bankrupt until Jan- 
uary 29, 1917, something over two years later than the date of the 
sheriff's deed, which conveyed all the right of the Monarch Lumber 
Company awaj^ to Patton. The creditors thereafter, unless they had 
in some way, Sy creditors' bill or otherwise, impressed a lien, could 
have no right in the property, for it went to Patton, and they could 
have no further recourse to it. The trustee as to tliis property oc- 
cupies no better position than the creditors, and he could have no lien 
or other right to property that did not belong to the bankrupt at the 
date of the filing of the petition in bankruptcy or within four months 
prior thereto. It is therefore apparent that the trustee, having no 
lien by reason of the provisions of the bankruptcy act or otherwise, 
upon the mortgaged property, is not in a position to exercise the right 
of redemption from the mortgage. Without the lien, if he did re- 
deem from the mortgage, he would occupy the position of a volunteer, 
and would be without the right of subrogation so as to avail himself 
of the lien of the mortgagee. 

[IjB] It scarcely can be questioned that Crawford and the Assets 
Realization Company are entitled to their foreclosure. I am treating 
the answer of these parties as a bill to foreclose. It is of that na- 
ture, although that is not the relief prayed. The effect is the same. 
Kaste, while a proper party to the bill of complaint, was not an' in- 
dispensable party, and the jurisdiction of the court is not affected 
by reason of his not being made a party to the bill. 

[17] The fact that Kaste and others who are residents within the 
state of Oregon were made parties to the cross-bill does not oust the 
court of jurisdiction. This and the deduction next previous are not 
affected by the question of the present possession of the property, 
while the fact of possession may have a bearing. 

[18^19] Kaste not having been made a party in the main case, his 
equity of redemption will not be cut off' or barred by the foreclosure. 
While made a party to the cross-bill, he was not called upon! to^ plead 
or answer to the original bill, nor to the answers thereto of Crawford 
and the Assets Realization Company. His being required to answer 
to the cross-bill does not suffice to require him to answer or appear 
in the main case. While the cross-bill sets up the mortgage, it is only 
set up with a view on the part of, the David Investment Company of 
procuring subrogation to the extent of intertest paid by it, and which 



Digitized by 



Google 



BROWN V. CRAWFORD 257 

It was compelled to pay, and it makes no contention as to the amount 
due on the mortgage proper to the mortgagees. Kaste has a right td 
be heard as to this, but, not being a party to the main suit, he 
is without opportunity to propound a controversy upon the inquiry, 
or at least he is not required to enter upon such inquiry, and in his 
last amendment of his answer he has not done so. I do not se^ how 
he can be barred of his equity of redemption under the issues made 
by the respective pleadings and the manner in which they are brought 
upon the record. His position is not affected by the case of Higgs 
V. McDufBe, 81 Or. 256, 157 Pac. 794, 158 Pac. 953, nor can it be 
until his equity is foreclosed by a proper bill against him. 

As to some of the creditors, Kaste has declared his purpose to sub- 
ordinate his equities to their demands, and this, I assume, rises to the 
dignity of a legal obligation. As to these creditors, the trustee stands 
in their relation, and is in a position to insist that their rights be ob- 
served; but the pleadings nowhere set forth the facts essential to 
an adjudication respecting the relative rights of the parties concerned, 
and the court cannot attempt to settle the controversy here. 

[20] Brayton & Lawbaugh and Moody were also brought in by 
the cross-bill. They set up their judgment liens, which are subordi- 
nate to the mortgage. They assail the validity of the mortgage, in that 
they assert that it is usurious, and should be forfeited to the state. 
This contention I will now consider. Equity does not look with favor 
upon forfeitures, and the case must be clear and indisputable before 
the court will impose so harsh a measure. 

[21] Without going into the testimony at length, I am persuaded 
that these notes and the mortgage are Illinois ccmtracts. Crawford, 
the trustee, is a resident and inhabitant of Chicago, 111., and was at 
the time these documents were executed. The documents were all 
executed in Chicago, and, although they purport to be dated at Port- 
land. Or., the controlling transactions were had and negotiated in 
Chicago, the final execution was there •completed and terminated, and 
the notes are made payable there. This renders the documents Illi- 
nois contracts. DeWolf v. Johnson, 10 Wheat. 367, 6 L. Ed. 343; 
Ringer v. Virgin Timber Co. (D. C.) 213 Fed. 1001. Being Illinois 
contracts, there is, under the law of that state, no taint of usury. 

[22] Further than this, it is by no means clear that the notes and 
mortgage are tainted with usury, even if they may be considered to be 
Oregon contracts. The Monarch Lumber Company received, beyond 
question, the full face value of the loan. The David Investment Com- 
pany paid it that, or rather the difference between what the Assets 
Realization Company paid and the face of the notes. The David In- 
vestment Company, while it controlled the majority stock of the Mon- 
arch Lumber Company, was an independent entity. It sold the notes 
and mortgage to the Assets Realization Company, an entirely in- 
dependent concern, at a large discount. It became the loser by the 
discount, and not the Monarch Lumber Company, the real mortgagor. 
I am not prepared to say that the transactions thus consummated ren- 
der them usurious. Notes of the kind are bought and sold every day, 
and the price is regulated by the value of the securities on the market ; 
252 F.— 17 
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and it docs not seem to me that there was such a close' and interlocking 
relationship between all the parties to the transactions as to stamp 
the transactions as a device for evading the law or to render them 
usurious under the statute. 

[23] Coming, now, to the accounting, there is little to be said. 
Crawford and the Assets Realization Company \yent into possession 
of the property. Attempts were made to form other corporations 
for readjusting the mortgage and debtor obligations, and to transfer 
the property to these concerns ; but they all came to naught, and the 
Supreme Q)urt of the state has so declared. Nevertheless the. mort- 
gagee, either by itself or through the agency of one or more of these 
concerns, continued in possession until the trustee in bankruptcy suc- 
ceeded thereto. These parties assumed possession as mortgagees un- 
der the terms of the mortgage. They did what was deemed necessary 
to preserve the property, disposed of a large amount of personal prop- 
erty, and collected some rents and profits. They incurred obligations 
in the care of the property, and advanced taxes and funds to take 
care of the insurance, and have rendered a full accounting resj)ecting 
the property and funds coming into their hands. It appears that they 
have expended more than they received, but have left in their hands 
some odds and ends of personalty of small value, consisting of a 
stock of moldings and a few groceries in the cookhouse. The trustee 
is entitled to these on the accounting, but for no money receipts. 

It is unnecessary to state the account further than this, as it is en- 
tirely manifest from the testimony that neither Crawford nor the As- 
sets Realization Company owes the trustee anything, or is accountable 
to him for anything except the small amount of personal property 
above mentioned. The account with the Monarch Lumber Company 
by Crawford, trustee, and the Assets Realization Company has been 
rendered. It appears quite clearly from the accountant's statement 
that the trustee and the Assets Realization Company, while in pos- 
session, expended $64,765.53 over and above the amount received by 
them. Of this amount $41,444.13 was for taxes and insurance. I 
will not stop to make a restatement thereof. Counsel for these parties 
liave set the same forth in their brief quite impartially, and their de- 
ductions appear to be warranted by the testimony. 

[24] The trustee, Crawford, and the Assets Realization Company, 
were compelled to enter into the possession of the property to protect it 
and prevent its disintegration. Of necessity they were required to 
carry the insurance against fire loss, and to pay the taxes, to prevent 
the dissipation of the property. To this v/as added the expense of 
watchmen and necessary repairs, to prevent threatened injury. The 
mortgage, by its sections 6, 7, 10, and 12, article 2, provided for the 
payment of these expenses by the mortgagee in case he was required 
to enter into possession for breach of the mortgage conditions and 
for recoupment against the property, for which a lien was reserved. 
The amount of the recoupment prayed for is $50,000, and to this I am 
of the opinion that the mortgagee and the Assets Realization Company 
are entitled, and the same will be declared a lien upon the property 
under the mortgage. The amount due upon the mortgage is the prin- 
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cipal, $300,000, and interest at the rate of 7 per cent, per annum from 
September 1, 1913. 

The David Investment Company guaranteed the payment of the 
mortgage notes, and in course of tmie was compelled to pay, and did 
pay, the first two years' interest falling due thereon, or the sum of 
$37,500, for which it is entitled to be subrogated to the lien of the 
mortgage; and the decree will so provide. 



UNITED STATES v. GREBNBAUM. 

(District Court, £. D. Michigan, S. D. May 16, 191&) 

No. 5855. 

1. Indictment and Information ^=»111(2) — Bankbup*ct— Negativing Ex- 

CKPnoN— Concealing Property. 

There being no express exception or reference to exemptions In Bank- 
ruptcy Act July 1, 1898, fi 29b (Oomp. St 1916, f 9613), an Indictment 
thereunder for concealing property need not allege the property was not . 
exempt from execution under state laws, though section 6 (section 9500) 
secures to bankrupts allowance of exemptions under such laws. 

2. Indictment and Intormation ^=9111(3) — Statutory Offense— Negativ- 

ing EXCBaPTlONS. 

Unless a statute creating an offense so defines it that It cannot be 
properly described without negativing an exception, an indictment for 
violation thereof need not negative the exception. 

3. Indictment and Information <©=>86(2) — Specifting Time and Pi^ce. 

An indictment for concealing property while bankrupt, alleging the 
concealment took place at the dty of Detroit, In this district, on July 5, 
1916, spedfies the place. 

4. Indictment and Information «e»87(2) — Sfegifving Time. 

An indictment for concealing property while bankrupt, alleging the 
concealment took place at the dty of Detroit, in this district, on July 
5, 1916, spedfies the time. 

5- Bankbtjptct «ci»494 — Conceaung Property— Indictment. 

Though Bankruptcy Act July 1, 1898, f la (22) (Comp. St 1916, § 9585), 
provides that the word "ccmceal" shall Indude "secrete, falsify, and mu- 
tilate," it is sufficient, in an Indictment under section 29b (section 9613), 
to allege a concealment by using the word **conceal," without stating how 
or in what manner it was accomplished. 

O. Indictment and Information ^=»71 — ^Pttrposes of Indictmbni^Cer- 

TAINTT. 

The purposes of an Indictment are to Inform accused, with reasonable 
certainty, of the nature of the offense charged, so he may properly pre- 
pare his de'fense, to enable him to use his acquittal, if again accused, and 
to enable the court to determine whether acts alleged to constitute a 
crime would warrant a conviction thereof, if proved. 

7. Indictment and Information ®=»110(4) — Following Language of Stat- 

ute—Exceptions TO Rule. 

An indictment based on an alleged violation of a statute sufficiently 
^ describes the nature of the crime charged, if it follows the language of 
the statute, unless it Is too Indefinite to accurately indicate, without ad- 
dition of other words, the essential elements of the alleged crime. 

8. Bankruptcy ^s»491 — (Concealing Property— Indictment. 

An indictment under Bankruptcy Act July 1, 1898, § 29b (Comp. St 
1916, § 9613), charging concealment by a bankrupt of a certain large por- 

^ss9For other cases see same topic & KET-NUMBER in all Key-Numbered Digests 6 Indexes 
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tion of his property, consisting of money and merchandise, setting forth 
its general nature and alleging a more particular description is un- 
Icnown, together with a bill of particulars showing that the property re- 
ferred to was all the property belonging to him on a specified date, ex^ 
cept the portion turned over or accounted for, sufflderitly describes the 
property. 

9, Bankbuptct ^!=s>4M — OoNCEAUNG Pbopebtt— Indictmewt. 

An indictment under Bankruptcy Act July 1, 1S96, § 29b (Comp. St 
1916, § 9613), all^^ing that on a certain date the bani^rupt had certain 
property of a certain value, and that when he became bankrupt, about 
four months later, the aggregate of all property turned over to his trus- 
tee was much less than he owned on the date mentioned, is not defec- 
tive, as showing that defendant was merely being compelled to make 
an accounting, and was not charged with a crime. 

10. Criminai* Law ^s>552(l)— Evidence of Ceime— Neobssitt or DiBECt Evi- 

dence. 

It is not necessary that the commission of a crtme should be proved by 
direct evidence, and it may be proved by circumstantial evidence; that Is, 
by inferences properly drawn from circumstances. 

Joseph Greenbaum was indicted for concealing property while a 
bankrupt, and he demurs to the indictment Demurrer overruled. 

John E. Kinnane, U. S. Dist. Atty., of Detroit, Mich. 
Selling & Brand, of Detroit, Mich., for defendant. 

TUTTLE, District Judge. This matter is before the court on a de- 
murrer to the indictment. The indictment charged the defendant with 
having knowingly and fraudulently concealed, while a bankrupt, cer- 
tain property, belonging to the bankrupt's estate, from the trustee in 
bankruptcy. The gist of the indictment is found in the following al- 
legation therein : 

"And the grand Jurors aforesaid upon their like oaths further present that 
on, to wit: the fifth day of July. A. D. 1916, the said Joseph Greenbaum at 
the city of Detroit in the said division and district and within the Jurisdic- 
tion of this honorable court, who was then and there a bankrupt as afore- 
said, and while he was such bankrupt, did unlawfully, knowingly, and fraudu- 
lently and feloniously conceal a certain large portion of his property belong- 
ing to the bankrupt estate of the said Joseph Greenbaum from the said Harry 
O. Moulfhrop, trustee as aforesaid of the property belonging to the estate In 
bankruptcy of the said Joseph Greenbaum, said property then and there c<m- 
sisting of money and merchandise of the value of, to wit, thirty thousand 
dollars lawful money of the United States, said mercliandise comprised in 
said portion of said property being then and there of the following nature and 
character, to wit, women's and children's clothing and ready to wear garments, 
general clothing, dry goods, and merchandise, and being of the general kind 
and description manufactured and handled at wholesale and retail by said 
Joseph Greenbaum at his place of business at, to wit. No. 289 Gratiot avenue 
in said city of Detroit, a more particular description of said merchandise be- 
ing to these grand jurors unknown, and a more particular description of the 
denomination, Idnd, and character of said money being also to these grand 
jurors at this time unknown — contrary to the form, force, and effect of the 
act of Congress in such case made and provided, and against the peace and 
dignity of the United States of America." 

• 

Defendant demanded a bill of particulars, specifying and describing 
i!he property which he is charged with having concealed, and the 
pkce, time, and manner of such concealment. The court having or- 
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dered the furnishing of as definite a bill of particulars as was possible, 
the district attorney filed what he termed "the government's bill of 
particulars as far as it is now able to furnish such/* as follows: 

The following is the government's bill of particulars as far as it is now 
able to furnish such, to wit: 

Amount of merchandise and assets on hand per statement of 

Jan. 1, 1916 .$20,000.27 

I^ess liabilities then owing 6J&4.49 

Leaving net assets and property 113,325.78 

Plus net equity in house and lot 3,500.00 

Total net worth Jan. 1, 1916 ^. . . $16^825.78 

Merchandise purchased by defendant on credit between Jan. 1, 
and May 18, 1916 (the date of filing petition in bankruptcy), 
over and above amounts paid % . . . $36,352.43 

Total property and assets $53,178.21 

Liess total property surrendered* aud turned over 

to his trustee $6,000.00 

Ijess expenses and probable losses 5,000.00 $11,000.00 

$42,178.21 

Such bill of particulars also recited that the government was unable 
to furnish the bill of particulars desired by defendant, because the 
information demanded by defendant was from the very nature of 
the case not within the knowledge of the government, but was well 
known to defendant. It was alleged that the government — 

"is unable to state the exact kind, quantity, and value of the merchandise and 
chattels concealed by defendant, or the portion of such property that was in 
tlie form of money, or the kind of money, or denominations thereof, for want 
of knowledge, su(^ being peculiarly within the knowledge of defendant, upon 
wliom rests the burden of proof to show that he turned over to his trustee 
an of his assets and to explain the apparent disappearance of property traced 
to and owned by him." 

Defendant thereupon filed a demurrer to the indictment on 16 dif- 
ferent grounds, which may be grouped under three heads, as follows : 
First, that the indictment does not state any crime or misdemeanor 
punishable under the statutes of the United States ; second, that said 
indictment does not sufficiently decribe the time, place, or manner of 
the alleged concealment; third, that said indictment does not suf- 
ficiently describe the property alleged to have been concealed. 

[ 1 ] 1. The contention that the indictment does not state any offense 
punishable under the statutes of the United States is based on the 
ground that there is no all^ation in the indictment that the property 
alleged to have been concealed was not exempt from execution under 
the laws of the state of Michigan, wherein the defendant was domiciled 
for the six months immediately preceding the time of the filing of 
such indictment, and counsel refers to section 6 of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 1916, § 9590]). 
which provides that such act — 

"Bball not affect the allowance to bankrupts of the exemptions which are pre- 
scribed by the state laws In force at the time of the filing of the petition in 
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the state wherein they have had their domicile for the six months or the 
/p^eater portion thereof immediately preceding the filing of the petition." . 

The provision of the Bankruptcy Act upon which this indictment 
is based is found in section 29b (section 9613), which provides, among 
other things, as follows : 

**A person shall be punished, by imprisonment for a period not to exceed 
two years, upon conviction of the offense of having knowingly and frauduloit- 
ly concealed while a bankrupt, or after his discharge from his trustee any of 
the property belonging to his estate in bankruptcy." 

The contention of counsel just stated is clearly without merit. If 
it is the claim of the bankrupt that the property which he is thus 
charged with having knowingly and fraudulently concealed from his 
trustee consisted of his exemptions, and that for that reason he could 
not be guilty of having knowingly and fraudulently concealed such 
property, that is a matter of defense; to be presented upon his trial. 

[2] It will be noted that the section of the Bankruptcy Act on 
which this indictment is based does not contain any express exception 
or refer to the exemptions of the bankrupt ; and it is well settled that, 
unless a statute creating an offense so defines such offense that the 
latter cannot be properly described without negativing an exception, 
an indictment charging a violation of such statute need not negative the 
exception. United States v. Cook, 17 Wall. (84 U. S.) 168, 21 L. Ed. 
538; Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 617. 39 L. 
Ed. 667; United States v. Stone (D. C.) 135 Fed. 392; United States 
v. Freed (C. C.) 179 Fed. 236. As was pointed out in United States 
v. Cook, supra: 

"Such an offense must be accurately and clearly described, and If the ex- 
ception is so incorporated with the clause describing the offense that It be- 
comes in fact a part of the description, then it cannot be omitted in the pleail- 
ing; but if it is not so incorporated with the clause defining the offense as 
to become a material part of the definition of the offense, then it is matter of 
defense, and must be shown by the other party, though it be in the same sec- 
tion, or even in the succeeding sentence." 

It is entirely plain that this contention must be overruled. 

[3,4] 2. Nor am I able to agree with the contention that this in- 
dictment does not specify in detail exactly the time, place, or manner 
of the alleged concealment, and that it is therefore defective. It will 
be noted that such concealment is alleged to have taken place at the 
city of Detroit in this district and on, to wit, July 5, 1916. It there- 
fore certainly cannot be said that the time and place of the alleged 
offense are not specified in the indictment. 

[5] It is urged that the word "conceal" has no such settled techni- 
cal meaning that its use sufficiently denotes every element necessary 
to constitute an offense under the statute, and it is insisted that, as 
section la (22) of the Bankruptcy Act of July 1, 1898 (Comp. St. 
1916, § 9585), provides that the word " 'conceal' shall include secrete; 
falsify, and mutilate," it is not sufficient to allege a concealment by 
using the word **conceal," without stating how and in what manner, the 
alleged concealment was accomplished. 

[8 J The purposes of an indictment are to inform the accused, with 
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reasonable certainty, of the nature of the offense with which he is 
charged, so that he may make proper preparation for his defense, to 
enable him to use his acquittal on such charge, if he is subsequently 
again accused of the same crime, and to enable the court to determine 
in advance of the trial whether the acts of the accused alleged to con- 
stitute a crime would, if proved in court, warrant a conviction for 
such crime. United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588 ; Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. 
Ed. 830; Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 
39 L. Ed. 704; Burton v. United States, 202 U. S. 344, 26 Sup. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Cas. 392. In the language of the Supreme 
Court in United States v. Cruikshank, supra: 

'*The object of the indictment is, first, to famish the accused with such a 
description of the charge against him as wiU enable him to make his defense, 
and avail himself of his conviction or acquittal for protection against a fur- 
ther prosecution for the same cause ; and, second, to inform the court of the 
facts alleged, so that it may decide whether they are sufficient in law to sup- 
port a conviction, if one should be had." 

[7] It is also well settled that an indictment based upon an alleged 
violation of a statute sufficiently describes the nature of the crime 
charged against the accused if it follows the language of such statute, 
unless sudi language is too indefinite to accurately indicate, without 
the addition of other words, the essential elements of the alleged 
crime. United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819; 
United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; 
Evans v. United States, supra; Potter v. United States, 155 U. S. 438, 
15 Sup. Ct. 144, 39 L. Ed. 214. As was said in Potter v. United 
States, supra: 

"The offense charged Is a statntory one, and while it is doubtless true that 
it is not always sufficient to use simply the language of the statute in de- 
scribing such an offense (United States v. Garll, 105 U. S. 611 [26 L. Ed. 
11351), yet if such language is, according to the natural import of the worcH 
fully descriptive of the offense, then ordinarily it is sufficient." 

Applying this rule to the present case, I think it clear that the word 
"conceal'* is sufficiently descriptive to apprise the defendant of the 
nature of the crime alleged, without the addition of words to indicate 
the exact means by which the alleged concealment was accomplished. 
United States v. Comstock (C. C.) 161 Fed 644; United States v. 
Rhodes (D. C.) 212 Fed. 513. As was pointed out in United States v. 
Comstock, supra: 

"Under the statute now in question, the mode of concealment is entirely im- 
material. ♦ • • By this indictment the defendant is charged with fraudu- 
lent concealment of goods, and is given due notice that evidence may be offer- 
ed against him of various modes of concealment. To require the government 
to specify a particular mode of concealment would unnecessarily limit it to 
a particular mode, and deprive it of the right -to introduce evidence that all 
tlie modes of concealment — the actual hiding of goods, hiding of books, no- 
counts, or documentary evidence, by secreting or mutilating the same, etc. — 
were used. It is unnecessary to set forth the evid«ice upon which the gov- 
ernment relies, and the defendant, as in ordinary cases, must take notice that 
any testimony relevant to the question of fraudulent concealment may be 
Introduced against him." 
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The following language used by the court in Burton v. United 
States, supra, is applicable here: 

'*The averments of the Indictment were sufficient to enable the defendant to 
prepare his defense, and, in the event of acquittal or conviction, the judg- 
ment could have been pleaded in bar of a second prosecution for the same of- 
fense. The accused was not entitled to more, nor could he demand that all 
the special or particular means employed in the commission of the offense 
should be more fully set out in the indictment The words of the indictment 
directly and without ambi^ity disclosed all the elements essential to the com- 
mission of the offense charged, and therefore, within the meaning of the Con- 
stitution and according to the rules of pleading, the defendant was informed 
of the nature and cause of the accusation against him." 

The gist of the offense charged against the defendant is the know- 
ing and fraudulent withholding of property by him, while a bankrupt, 
from his trustee. If he has so withheld property belonging to the 
bankrupt estate, as alleged in the indictment, he is guilty of a violation 
of the section of the Bankruptcy Act in question. Whether such a 
concealment was accomplished by secreting, falsifying, mutilating, or 
through other means, is entirely immaterial. The object of this stat- 
ute is the protection of creditors from unscrupulous debtors, willing 
to evade the payment of just debts by wrongfully falling to turn over 
to the bankruptcy court property which in justice and in law no longer 
belongs to them. ■ Congress has wisely declared such conduct to be a 
criminal offense, and the courts ought so far as possible to give effect 
to the obvious meaning of the statute. 

If the contention of counsel were adopted, it would place a premium 
upon the skill with which the concealment of such property was ac- 
complished. The unjust result which would follow can be readily 
appreciated. If the bankrupt were oiily clever and skillful enough 
to succeed in so concealing his property that neither the property nor 
the means whereby it had been concealed could be discovered, the 
successful culprit would thereby gain immunity from prosecution and 
the opportunity to freely enjoy the fruits of his nefarious enterprise. 
Congress certainly never intended such a result, and the courts should 
not permit the manifest object of this legislation to be thus thwarted. 
The contention is overruled. 

[8] 3. It is urged that the indictment is defective, because it does 
not sufficiently describe the property alleged to have been concealed, 
and it is insisted that the indictment, taken in connection with the 
bill of particulars, shows that the defendant is not charged with hav- 
ing concealed any specific property properly described, but that this 
prosecution is merely an attempt by the goverimient to compel an ac« 
counting by the defendant through the means of a criminal prosecu- 
tion. 

I do not agree with this contention. It will be noted that the de- 
fendant is charged with having knowingly and fraudulently concealed 
**a certain large portion of his property, * * * consisting of money 
and merchandise of the value of, to wit, thirty thousand dollars/* 
The general nature of the said property is set forth, and it is alleged 
that a more particular description thereof is unknown. The bill of 
particulars shows that the property which the defendant is charged 
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With having thus concealed is all of the property belonging to him 
January 1, 1916, except the portion thereof which he subsequently 
turned over, or accounted for, to his trustee. It seems to me that these 
allegations so refer to and identify the property allied to have been 
concealed as to reasonably inform the defendant as to what particular 
property is meant, and to protect him, in the event of an acquittal, 
from a subsequent prosecution on the same charge. From the very 
nature of this crime, which I have already discussed, it would be ex- 
ceedingly difficult, if not impossible, for the government in such cases 
to give a more specific description of the property alleged to have been 
concealed ; and I know of no reason why it should be compelled to do 
so. In the case of Ripon Knitting Works v. Schreider (D. C.) 101 
Fed. 810, the same contention was made, and in overruling it the court 
used the following language, which seems to me equally applicable 
to the present case : 

'*The real point upon which the bankrupt relies is that he was unable to 
produce evidence, because he was not i^ormed as to what particular prop- 
erty or monej was suppbsed to be abstracted or concealed; in other words, 
that no particular property or money was described in any pleading on file. 
This ground of defense is technical, but unavaUlng. The principles of rea- 
son and justice do not exact of those who have incurred losses by extend- 
ing credit to a dishonest merchant the impossible thing of tracing the pro- 
ceeds of merchandise which he has handled before compelling him to sur- 
render money in his possession which rightfully should be appUed to the pay- 
ment of ttieir accounts. In this case it is impossible for the trustee or the 
creditors to identify the pifeces of money which have come to the bankrupt's 
hands, or to identify or describe the particular pairs of shoes which were 
sold for money which the bankrupt now conceals; and, being impossible, it is 
unnecessary." 

[•] Nor do I agree with the contention that the defendant is merely 
being compelled to make an accounting, and is not charged with a 
crime. The government alleges that on the 1st of January, 1916, the 
bankrupt had in his possession certain property, having a certain val- 
ue, and that when he became a bankrupt, about four months later, 
the aggregate of all of the property which he turned over to his trustee 
was much less than what he had owned on the date first mentioned. 
Necessarily, therefore, if these allegations are true, either the bank- 
rupt had lost or disposed of the missing property between such date 
and the date of his bankruptcy, or else at the time that he turned over 
to the trustee what purported to be all of the property belonging to his 
estate in bankruptcy he concealed this missing property. There can 
be no escape from this conclusion. If the defendant can satisfactorily 
explain this shortage, by accounting for its disappearance before he 
became a bankrupt, he cannot, of course, be convicted of concealing 
such property from his trustee. If, however, it is shown that he 
cannot account for such shortage, the necessary inference would be 
that he has withheld — that is, concealed — this property from his trus- 
tee. Stem V. United States, 193 Fed. 888, 114 C. C. A. 102. As was 
said in the case just cited: 

"It is diffl<cult to imagine circumstances under which the burden of ex- 
plaining a fact or situation would be more clearly and peremptorily cast up- 
on those charged with a criminal offense than was the burden in this case cast 
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upon the defendants to account for the disposition of the large sum of money 
traced as coming into the hands of those defendant^." 

It is well settled that in bankruptcy proceedings, either on applica- 
tion for a discharge or on summary order to deliver assets to the 
trustee, when it is shown that shortly before the filing of the petition 
in bankruptcy the bankrupt owned certain property, and that such 
property was hot subsequently accounted for or turned over to the 
trustee, these facts justify the inference that such property has been 
concealed by the bankrupt. In re Meyers (D. C.) 96 Fed. 408 ; In re 
Finkelstein (D. C.) 101 Fed. 418; In re Boyden (D. C.) 132 Fed. 991; 
In re Jacobs & Vefstandig (D. C.) 147 Fed. 797 ; In re Lasky (D. C.) 
163 Fed. 99. As was said in Re Meyers, supra: 

"When, as in the case of this firm, a large shrinkage or disappearance of 
assets within a short period preceding failure cannot be explained in any 
rational or intelligible manner, the Inference is Justified of a fraudulent with- 
drawal and concealment of assets." 

In the language of In re Lasky, supra : 

**The property of a bankrupt estate, traced to the recent control or pos- ■ 
session of the bankrupt, is presumed to remain, there until he satisfactorily 
accounts to the court for its disposition or disappearance. ♦ * • A mer- 
chant should not be permitted to shut his eyes to the disappearance of bis 
goods, and when called upon by the court to account therefor escape the pen- 
alty of the law by. simply saying: *I have not the goods. I have no money.'" 

[10] I see no reason why this same rule should not apply to the 
present case. If the tracing of property into the hands of a bankrupt 
l3efore his bankruptcy, coupled with proof of his failure to account 
for such property afterwards, warrants, in a civil proceeding, an in- 
ference of fact that the bankrupt has concealed such property, it 
would seem to logically follow that the same evidence may warrant 
the same inference in a criminal proceeding, provided, of course, that 
it satisfies the jury beyond a reasonable doubt of the fact to be proved. 
It is not necessary that the commission of a crime should be proved 
t)y direct evidence. It may be proved by circumstantial evidence; 
that is, by inference properly drawn from circumstances. This court 
^cannot say that if, on the trial of the defendant here, the government 
prove circumstances from which an inference of concealment may 
properly be drawn, the jury would not be justified in finding defend- 
ant guilty of the crime charged. As was pointed out by the court in 
Stem V. United States, supra: 

"We may assume, from our knowledge of human affairs and human con- 
duct, that the offenses denounced by the Bankrupt Law and set forth In the 
Indictments are not such as can be readily proved by direct testimony. The 
very description of the offense indicates that this must be true. *Conceal- 
ment' is the very essence of the conduct denounced by the law, and a court 
and Jury, in administering this law, are not dealing with open and flagrant 
acts of the defendant, but with the fact of concealment itself. The evidence, 
therefore, in such cases, must accommodate Itself to the issue to be tried, and 
be such as in the practical affairs of life tends to produce belief and convl^ 
tion in the minds of those to whom such evidence Is addressed." ' 

I am satisfied that the allegations of this indictment, taken in con- 
nection with the bill of particulars, are sufficient to inform the defend- | 
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ant of the nature of the offense with which he is charged, to enable 
him to prepare his defense, to protect him against a subsequent pros- 
ecution on the same charge, and, if established by proper evidence, to 
show a violation of the statute in question. As was said by the Su- 
preme Court, speaking through Mr. Justice Brown, in Evans v. United 
States, supra: 

"Wbile the rales of criminal pleading require that the accused shall be 
fully apprised of the charge made against him, It should, after all, be borne 
in mind that the object of criminal proceedings is to convict the guilty, as 
well as to shield the innocent, and no impracticable standards of particulari- 
ty should be set up, whereby the government may be entrapped into mak« 
ins allegations which it would be impossible to prova'* 

The demurrer is overruled. 



THB'KONGSLL 

(District Court, D. Maine. July 16, 19ia) 

Na 437, 

1« Admiraltt ^s»2&— Pbocess or Foreign GonBi>— Pbooeediro in Pebsonam. 
A suit in the French Tribunal of Commerce at Oran, Algeria, by the 
mast^ of a British vessel against the master of a Norwegian vessel, 
claiming damages for collision, in which that tribunal ordered a '*pro- 
tective seizure," and received a letter of indemnity, and released the ves- 
sel from attachment, was a suit in personam, and not a proceeding in rem. 

2. AnMiBAiiTT ^ss)2Q — ^^"AcnoN in Rjsii"r-''AjonoN in Pebsonam'* — Distinc- 

tion. 

"Actions in rem" are prosecuted to enforce a right to the thing arrest- 
ed, to perfect a maritime privilege or lien attached to a vessel or cargo^ 
or both, and in which the thing to be made responsible is proceeded 
against as the real party; and "actions in personam" are those in whicb 
an individual is. charge personally in respect to some matter of admir- 
alty and maritime Jurisdiction, and in which the process and proceed- 
ings are different from those in an action in rem. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, In Personam; In Rem.] 

3. Admiralty ^ss>ie — Pboceetdino in Rem— Jueisdiotion. 

The courts of the United States recognize liens in rem arising out of 
maritime collisions, and possess the procedure to enforce them, and will 
do sd, even where a collision occurred in the territorial waters of a coun- 
try whose law does not give such maritime lien .against the offending 
vessel. 

4. Abatement and Revival #=»13 — ^Pendino Pboceedino in Foreign Courts 

— ^Effect." 

The pendency of an action in a foreign court Is no bar to a suit in the 
federal court, though it is otherwise if a definitive Judgment has been 
rendered by the foreign court in such suit 

5. Admiralty ^=s>28 — Lten— Action in Rem. 

Tlie owner of a vessel has a lien arising out of a collision, given by the 
general maritime law of the United States, which may be enforced by an 
action in rem. 
6b Admiralty ^=»35 — ^Action in Rem— Forcign Law. 

The laws of the United States are supreme in the United States courts 
over the French law; and there is no reason, under the principle of re- 

^s^For oUier caaes see sftme topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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dprodty, for dismissing a libel growing out of a collision In Prendi wa- 
ters, and leaving the question to the French court, in which a prevloaa 
action in perisonam has been brought, which has not proceeded to judg- 
ment. 

7. Admiraltt ^=s>1 — JuBisDionoN— Mabitimb Usages of Fobeign Ck>nNTBi£8. 

The maritime usages of foreign countries are not obligatory upon the 
courts of the United States, and will not be respected as authority, ex- 
cept so far as they are consonant with the well-settled opinions of Eng- 
lish and American jurisprudence. 

8. Admibalty ^=»57 — Pbocbeding> in Rem— EIbteot of Pboceedings in For- 

eign CJouBT— Lktteb of Indemnity. 

A letter of indemnity, taken after a **protective seizure" by the French 
Tribunal of Commerce in Oran, Algeria, upon which a vessel was re- 
leased from attachment arLsing out of a collision, did not have the force 
of a bond given to discharge a vessel arrested upon a suit in rem, in 
which latter case the bond discharges the lien, releases the vessel, 
and takes the place of the vessel itself. 

In Admiralty. Libel by the Kincraig Steamship Company, Limited, 
against the Norwegian steamship Kongsli, Claimant's exceptions to 
the libel, and its alternative motion to dismiss the libel, overruled. 

Kirlin, Woolsey & Hickox, of New York City, and Benjamin 
Thompson and Nathan Thompson, both of Portland, Me. (John M. 
Woolsey, of New York City, of counsel), for libelant. 

Duncan & Mount, of New York City, and Wm. H. Gulliver, of Port- 
land, Me., specially, for respondent. 

HALE, District Judge. On February 6, 1917, the British steam- 
ship Kincraig, owned by the Kincraig Steamship Company, Limited, a 
British corporation, and the Norwegian steamship Kongsli, came in 
collision in the harbor of Oran, Algeria. A suit was begun in the 
Tribunal of Commerce at Oran by Capt Abbott, master of the Kin- 
craig, against Capt. Olsen, master of the Kongsli, daiming damages to 
the Kincraig, including damages for delay. Another suit was brought 
by the Oran Coal Company, owner of some coal barges injured in the 
collision, against both the master of the Kincraig and the master of 
the Kongsli. On February 15, 1917, Capt. Abbott in his suit petitioned 
the court for a "protective seizure" of the Kongsli for 225,000 francs, 
and such seizure was ordered; on February 17, 1917, the. "protec- 
tive seizure" was made and reported by the court officers. The seizure 
was also made at the same time on behalf of the suit of the Oran Coal 
Company. On February 23d it appears by a letter of indemnity that 
a guaranty in the sum of i20,000 was received to cover "the responsi- 
bilities and consequences which may be determined, owing to the col- 
lision which occurred on the 6th of February." It appears that the 
Kongsli was on that day released from attachment. On February 7, 
1917, the Tribunal of Commerce by decree appointed three experts, 
former sea captains, to examine and report to the court on the extent 
of the damage to the coal barges and coal, and also on the extent of 
the damage to the Kincraig, including loss of time, and the liability 
therefor. These experts made an examination of certain facts, and aft- 
erwards made a report to the court, in which they state their conclu- 
sions, as follows: 

^=9For oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indeztf 
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''That It Is difficult to cast on the steamer KongsU the entire responsibili- 
ty of all the damages caused by the breaking of its moorings as much to the 
Kincraig as to the barges, and, admitting that there would be doubt about 
the efficiency of its mooring, we think in our minds and consciences that its 
responsibility must be very greatly lessened in reason of the atmospheric 
conditions, first causes of the accidents, both the violence and unexpected- 
ness of which may constitute an accidental case foresee^ by tTie lawmaker^* 

The case at Oran has not proceeded to trial and judgment. After 
being rdeased by the letter of indemnity, the Kongsli proceeded to sea. 

On March 22, 1917, this libel, brought by the Kiilcraig SteamshiJ) 
Company, Limited, the owner of the steamship Kincraig, agziinst the 
Kongsli, was filed in the District Court for the District of Maine ; the 
steamship having come into this jurisdiction. On the same day the 
vessel was arrested by the marshal. Bond was given in the sum of 
$140,000, and the Kongsli was released, and again proceeded to sea. 
This bond takes the place of the ship. 

The case now comes before the court on the exceptions of the claim- 
ant to the libel, on the ground that the libelant already had a suit 
against the Kongsli for the same cause of action for which the present 
libel is brought, on which suit there had been an attachment and re- 
lease of the vessel on the giving of guaranty, that the ship was thereby 
made free and clear of all liens for the claim of damage to the Kin- 
craig, and from the alleged lien, to enforce which the present suit was 
brought, and that the present suit and seizure of the ship are vexatious. 
An alternative motion is also made by the claimant to dismiss the 
libel. This motion is said to be addressed to the discretion of the court. 

The libelant has moved to strike out the exceptions, on the ground 
that they do not come within the rule as to the scope and purpose of 
exceptions, but that the question raised by the claimant should be pre- 
. sented by a motion to dismiss with proofs. Without entering into 
a discussion as to the technical objections to the exceptions, I will 
consider the question involved to be before the court on the motion. 

Does the fact that proceedings are pending in Oran, Algeria, consti- 
tute a bar to the proceedings here? 

[1-4] Upon an examination of the facts in the case, it does not ap- 
pear that the proceeding in the French court in Oran, Algeria, was a 
proceeding in rem. Indeed, there appears to be nothing in the law 
of procedure in France which corresponds with, or is similar to, a pro- 
ceeding in rem for collision under American or English law. The suit 
at Oran was a suit in personam to enforce a claim for negligence. In 
that suit a "protective seizure" was made; that is, substantially, an 
attachment of the steamer. So far, then, as appears, the suit was 
not against the ship itself. It was a proceeding by attachment. So 
far as anything is shown, anjr other property might as well have been 
attached to secure the claim m question. It cannot be said that by the 
suit in the French court the same matters are brought at issue which 
are brought at issue in this suit. The difference between the two pro- 
ceedings has been repeatedly recognized in our courts. Wolf v. Cook 
(C. C.) 40 Fed. 432, 438; The Sabine, 101 U. S. 384, 391, 25 L. Ed. 
982. In the latter case, in speaking for the Supreme Court, Judge 
Clifford said: 
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'Actions in rem are prosecuted to enforce a right to things arrested to 
perfect a maritime privilege or lien attaching to a vessel or cargo or both, 
and in which the thing to be made responsible is proceeded against as the 
real party; but actions in personam are those in which an individual is 
(Charged personally in reject to some matter of admiralty and maritime ju- 
risdiction. Both the process and proceedings are different, and the appro- 
priate decree in the pne might be absolutely absurd in the other.*' 

While, apparently, the French courts do not possess any procedure 
designed to enforce a lien in rem arising out of a maritime collision, 
the courts in oun country do recognize such liens ; they have the ma- 
chinery to enforce them, and will enforce them, even where the colli- 
sion occurred in the territorial waters of a country whose law does not 
give such maritime lien against the offending vessel. It is the pre- 
vailing doctrine of our courts that the pendency of an action in a for- 
eign court is no bar to a suit in the federal court. If a definitive judg- 
ment has been rendered in such suit in the foreign court, it is, of course, 
otherwise. The Eagle, 8 Wall. 15, 26, 19 L. Ed. 365 ; The Kalorama, 
10 Wall. 204, 218. 19 L. Ed. 941 ; The Isabella, 13 Fed. Cas. No. 7,100; 
Elder Dempster Shipping Co., Limited, v. Pouppirt, 125 Fed. 732, 740, 
60 C. C. A. 500; The Kaiser Wilhdm II p. C.) 175 Fed. 215, 219; The 
Kaiser Wilhelm U (D. C.) 230 Fed. 717, 723 ; The Maggie Hammond, 
9 Wall. 435, 461, 19 L. Ed. 772. The Bold Buccleugh, a leading Eng- 
lish authority, has been repeatedly relied upon in our courts. That 
case is found under the name of Harmer v. Bell, 7 Moore (Privy 
Council) 267, 19 L. T. 235. The bark William was run down in the 
River Humber by the Bold Buccleugh, and lost. The owners of the 
William brought suit against the owners of the Bold Buccleugh in the 
Court of Sessions in Scotland. The steamer was arrested in Leith 
Harbor; on bail being given to answer the action in that court, she 
was released. She returned to Hull and was there again arrested by 
virtue of a warrant under the seal of the High Court of Admiralt)- ; ' 
an action in rem was commenced in that court, and instructions sent 
to Scotland to abandon the suit in the Court of Sessions. The owners 
of the Bold Buccleugh appeared under protest. Dr. Lushington, the 
judge of the High Court of Admiralty, overruled the plea of the own- 
ers of lis alibi pendens. The Privy Council affirmed the decision. In 
speaking for the court. Sir John Jervis said : 

"The pleadings show that the proceedings in Scotland were commenced 
by process against the persons of the defendants, and that the seizure of the 
vessel was collateral to that proceeding, for the mere puri)ose of securing 
the debt We have already explained that, in our Judgment, a proceeding in 
rem differs from one in personam., and it follows that, the two suits being 
in their nature different, the pendency of the one cannot be pleaded in sus- 
pension of the other." 

The learned proctors for the claimant have brought to my attention 
certain recent English authorities which seem to take a different view. 
They have cited The Christianshorg (in the Court of Appeal, 1885) 10 
Probate Div. 141 ; The Hagen (Court of Appeal, 1908) ; The Jasep 
(1896) 12 Times Law Reps. 375, affirmed by Court of Appeal 12 Times 
Law Reps. 434. These later cases do not overrule The Bold Buc- 
cleugh, but treat the question from a different point of view. The 
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Bold Buccleugh has always been regarded as an authority, and is in 
the line of our American decisions. The Supreme Court recqpiizes it 
as sound law in courts exercising admiralty jurisdiction. The John 
G. Stevens, 170 U. S. 113, 127, 18 Sup. Ct. 544, 42 L. Ed. 969; The 
Elfrida, 172 U. S. 186, 206, 19 Sup. Ct. 146, 43 X. Ed. 413. In The 
Robert W. Parsons,. 191 U. S. 17, 37, 24 Sup. Ct 8, 15 (48 U Ed. 73) in 
speaking for the Supreme Court, Mr. Justice Brown said : 

"In all these cases the distinction Is sharply drawn between a common- 
law action in personam, with a concurrent attachment against the goods 
and chattels of the defendant, subject, of course, to any existing liens, and 
a proceeding in rem againsrt: the vessel as the debtor or 'offending thing,' 
which is the characteristic of a suit in admiralty. . The same distinction is 
carefully preserved In the general admiralty rules prescribed by this court; 
rule 2 declaring that In suits in personam the mesne process may be *by a 
warrant of arrest of the person of the defendant, with a clause therein that 
if he ^annot be found, to attach his goods and chattels to the amount sued 
for'; and rule 9, that in suits and proceedings in rem the process shall be 
by warrant of arrest of the ship, goods or other things to be arrested, with 
public notice to be given in the newspapers. The former is in strict analogy 
to a common-law proceeding and is a concurrent remedy. The latter is a 
proceeding distinctively maritime, of which exclusive Jurisdiction Is given 
to the admiralty courts.*' 

Marsden, on Collisions at Sea, at pages 88 and 165, refers to The 
Bold Buccleugh as a leading authority. 

[5-7] In the case at bar the libelant has a lien given by the gen- 
eral maritime law of the United States. Such lien may be enforced 
by an action in rem. This right is given by the laws of the United 
States ; and the laws of the United States are supreme in our courts 
over French law. There appears, indeed, to be no reason in French 
law, under the principle of reciprocity, for dismissing the libel and 
leaving the question to the French courts, in a case which has not al- 
ready proceeded to judgment. Hilton v. Guyot, 159 U. S. 113, 16 
Sup. Ct. 139, 40 L. Ed. 95. The maritime usages of foreign countries 
are not obligatory upon the courts of the United States^ and will not 
be respected as authority, except so far as they are consonant with the 
well-settled opinions of English and American jurisprudence. This is 
well settled bjy the Supreme Court. The Elfrida, 172 U. S. 186, 19 
Sup. Ct 146, 43 L. Ed. 413. 

[8] In the case in the French court in Algeria, the letter of in- 
demnity upon which the vessel was released from attachment did not 
have the force of a bond given to discharge a vessel which has been 
arrested upon a suit in rem. In the latter case, the bond discharges 
the lien and releases the vessel, because the bond is a substitute for the 
vessel. The guaranty of the bond takes the place of the vessel it- 
self. The letter of indemnity given in the case at Oran was not such 
a bond ; for the suit was not a suit in rem. If the suit had been a pro- 
ceeding in rem, and the vessel had been released upon a bond taking 
the place of the ship and becoming a substitute for the ship, then there 
would have been ground for holding that this further suit, brought in 
the Maine district, might be a vexatious proceeding ; but the facts in 
the case at bar do not sustain the contention of the claimant. 

The libelant by its proctors has formally offered to dismiss the pro- 
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ceeding in the French court. The claimant has not satisfied me that 
I have a right to dismiss this suit in the Maine district, and leave the 
parties to their remedy in the French court. In coming to this con- 
clusion, I do not find it necessary to consider whether the exceptions 
properly raise the question sought to be raised by them. The motion 
to dismiss, although directed to my discretion, may be r^^ded as 
raising the whole question, and as properly presenting the facts. 
The exceptions are overruled; the motion to dismiss is overruled. 



In re ANDEKSON. 

Petitions of TODD-MELTX)R CO. 

(District Court, D. Rhode Island. July 27, 1918.) 

No. 1573. 

1. Bankbuptct ^=9184(2) — Pbefebential Tbansfer^-^ecobd — "Rkquirbd." 

Under Bankruptcy Act July 1, 1898. §§ 60a, 60b (Oomp. SL 1916, § 9644), 
avoiding prefereutlal transfers by an Insolvent recorded within four 
montlis before bankruptcy proceedings, "If by law such recording • ♦ • 
Is required," the word "required" does not mean requiiied for any purpose, 
and, in view of Gen. Laws R. I. 1909, c. 253, § 2, making an unrecorded 
mortgage as between the parties valid the mere failure to record Is in- 
sufficient evidence of a tadt agreement between the bankrupt and the 
mortgaglee to withhold it from record for Improper purposes. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Require.] 

2. MoBTOAGEB ^s>25(6) — Consideration — Pbesxtmftion. 

The presumption is that a mortgage is for a present ccxisideratlOD. 

3. Bankbuptcy ^=9342^ — Evidence — ^Recobd. 

On petitions to review referee's order disallowing a mortgaglee's claims 
for payment out of proceeds of mortgaged realty sold free and clear 
of liens, testimony of bankrupt before referee, not properly d part of 
the record on the petitions, might be disregarded. 

4. Bankbuptcy ^=»340 — ^Pbefebsncb — Notice to Cbbditob — ^Evidence. 

On petitions to review referee's order disallowing claims for payment 
out of the proceeds of mortgaged realty sold free and dear of liens, evi- 
dence held to sustain referee's conclusion that the creditor, immediately 
receiving the proceeds of the mortgage, had reasonable cause to believe 
that a preference was intended. 

5. Bankbuptcy ^=>342% — ^Loan to Bankbupt — Intent — ^Evidence. 

On petitions to review referee's order disallowing claims for payment 
out of the proceeds of mortgaged realty, sold free and clear of liens, evi- 
dence held to support referee's finding that the loan was sought and 
made to procure funds to prefer a creditor, and to pay its claim in full. 

6. Bankbuptcy ^=»342%^ — Heabinq Bepobe Refebee — ^Weight op Evidence. 

The credit which should be attached to oral testimony of witnesses ap- 
pearing before the referee, and the weight which he should attach to 
sweeping denials of actual knowledge of matters concerning which knowl- 
edge or inquiry were to be 'expected, are matters to be finally determined 
by him. 

In Bankruptcy. In the matter of Alma C. Anderson, bankrupt.' 
Two petitions by the Todd-Mellor Company to review orders of the 

, ^=:»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes- 
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referee. On petition No. 1, order reversed, and petitioner's claim al- 
lowed; and on petition No. 2, order affirmed. 

Crane, Munro & Barry, of Providence, R. I., for petitioners. 

BROWN, District Judge. These petitions seek to review the orders 
of the referee disallowing claims for payment out of the proceeds of 
real estate subject to mortgage; the real estate having been sold free 
and clear of liens. 

The first question is as to the validity of the claim based upon a 
mortgage to Albert J. Eastwood, dated November 15, 1912, and record- 
ed February 10, 1916. 

The petition in bankruptcy was filed March 13, 1916, and adjudicated 
March 27, 1916. 

The transfer of the mortgage by Eastwood to Todd-Mellor Com- 
pany, the petitioner, is dated March 6, 1916, and was recorded March 
11, 1916, two days before the filing of the petition in bankruptcy. 

The evidence reported is insufficient to show any ground for im- 
peaching the Eastwood mortgage, except the fact that it was with- 
held from record. There is a failure of proof to show that it was not 
given for full consideration, or that the bankrupt was then insolvent 

[1,2] Under chapter 253, § 2, of the General Laws of Rhode Island, 
a mortgage as between parties, though unrecorded, is valid. In apply- 
ing sections 60a and 60b of the Bankruptcy Law (Act July 1, 1898, c. 
541, 30 Stat. 562 [Comp. St. 1916, § 9644]), the referee seems to have 
followed those cases which interpret the clause contained in section 60a, 
*'if by law such recording or registering is required," to mean requir- 
ed for any purpose. This is contrary to the decision in Carey v. Dono- 
ghue, 240 U. S. 430, 437, 36 Sup. Ct. 386, 60 L. Ed. 726, L. R. A. 
1917A, 295. The presumption is that the mortgage was for a present 
consideration, and unless the failure to record it can be regarded as 
sufficient evidence of a tacit agreement to withhold it from record for 
improper purposes, thereby making it in effect a fraudulent transac- 
tion, there seems to be no ground for holding it invalid, since it was 
recorded February 10, 1916. Bailey v. Baker Ice Machine Co., 239 
U. S. 268, 276, 36 Sup. Ct. SO, 60 L. Ed. 275 ; Remington on Bank- 
ruptcy, § 1270«/io. 

I am of the opinion that the mere fact of failure to record is in- 
sufficient, in the absence of other circumstances, to show fraud, in 
which the bankrupt and the mortgagee, Eastwood, participated, and 
that in the hands of Eastwood the mortgage, so far as appears, was 
valid. 

It follows that the Todd-Mellor Company could rightfully purchase 
it, that the transfer to the Todd-Mellor Company of this mortgage 
was not prejudicial to creditors, and that under the transfer from 
Eastwood it is entitled to claim rights as a third mortgagee in the 
funds remaining after the satisfaction of the prior mortgages. 

[3-6] The second question is as to the validity of the $1,600 mort- 
gage to the Todd-Mellor Company. 

This mortgage was executed February IS, 1916, and was to secure 
payment of a note for $1,600. After deducting interest and a 10 per 
252 F.— 18 
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cent, commission, the proceeds received from the $1,600 mortgage 
amounted to $1,392. This money was immediately applied to the pay- 
ment of notes held by the Italo-American Mutual Trust Company, to- 
gether with a small additional amount The effect of this was to prefer 
that company aiid to pay it in full. 

The question is whether, upon the evidence, the referee was justified 
in applying Dean v. Davis, 242 U. S. 438, 37 Sup. Ct. 130, 61 L. Ed. 
419, which holds that, where an advance is made to enable the debtor 
to make a preferential payment, the transaction presents an element 
upon which fraud may be predicated. As was said in that case : 

'*It is a question of fact in each case wliat the intent was with whidi the 
loan was sought and made.'' 

The evidence seems sufficient to support the referee's finding that 
the loan was sought for the purpose of procuring funds to pay the 
Italo-American Company, and the purpose to which it was immediately 
applied is in itself evidence of the intent with which it was sought. 
There is some confusion in the record, and the petitioner objects to the 
consideration by the referee of testimony given by the bankrupt before 
him. As it does not appear that this is properly a part of the record 
upon these petitions, this objection seems well taken, and this evidence 
may be disregarded. 

In the record proper appears, however, the testimony of Albeit S. 
East-wood, a creditor (not the mortgagee under the earlier mortgage), 
which was given at the hearing at which the petitioner was represented 
by counsel. From his testimony it appears that in a conversation with 
Bassett, treasurer of the bank, the witness stated that "he thought the 
Andersons were in a pretty bad way," and talked with the treasurer as 
to whether "we could get out some way together." This was but a 
short time before the Todd-Mellor loan to Anderson and the payment 
to the bank. 

I fiind no error in the referee's conclusion that the bank had reason- 
able cause to believe that a preference was intended. That the efforts 
to secure a loan followed so shortly after this conversation, together 
with the fact of the immediate application of the proceeds, is in itself 
sufficient to warrant an inference that pressure was exerted by the bank 
to secure payment. 

Upon the question of the intent with which the loan was made the 
evidence is circumstantial. The property offered as security for the 
loan was already heavily incumbered, beyond the ordinary margin of 
security, and the new loan sought was for an amount which practically 
covered, if it did not exceed, any possible equity in the real estate. A 
commission of 10 per cent, was charged, in addition to interest, and Mr. 
Todd, the president of the Todd-Mellor Company, testified, explaining 
this commissicHi : "It was a chance, and we were getting well paid for 
it." In reply to the question: ''Q. Greater <Jhance than you usually 
take ?" he said : "In the ordinary course of business, but we do take 
them from time to time." 

Under all the circumstances, and in view of the prior unrecorded 
mortgage, the referee was entitled to find that the mortgage was not 
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taken in the ordinary course of business, but for some exceptional rea- 
son. 

That a mortgage of this character was taken upon such doubtful se- 
curity, without inquiry as to the personal responsibility of the maker 
of the note, and as to whether the proceeds of the note were to be ap- 
plied to the reduction of the borrower's other indebtedness, thus increas- 
ing the personal responsibility of the borrower, seems improbable. 

Mr. Todd was a director and the secretary of the I talo- American 
bank, and his attorney, Mr. Ball, who examined the title, was also a 
director. It is improbable that the mortgagor sought a loan from a 
director of the bank with any intent of concealing the obligations to the 
bank ; and it seems much more probable that the intent to apply the 
proceeds of the mortgage to the payment of the bank was stated as an 
inducement to secure the loan than that it was not stated, or that it was 
concealed from Mr. Todd. The unusual character of the security of- 
fered would naturally have led a business man of sagacity to make 
full inquiries, and the omission of the natural inquiry is hardly explain- 
able, except upon the theory that the lender preferred not to be inform- 
ed or to receive any notice which might affect the validity of his se- 
curity. 

What is in fact done by concurrent acts tends in itself to prove what 
was prearranged. The bank, after notice putting it on guard, secured 
its preference; the bankrupt borrowed the money applied to making 
this preference from a director and secretary of the bank, after the 
examination of the title by another director of the bank. 

[8] Thie credit which should be attached to oral testimony of wit- 
nesses appearing before him, and the weight which he should attach 
to SM^eeping denials of actual knowledge of matters concerning which 
knowledge or inquiry were to be expected, were matters to be finally 
determined by the referee. Upoi\ a careful reading and examination of 
the testimony of Mr. Todd, I agree with the referee's finding that there 
are improbabilities in Mr. Todd's testimony. The referee heard this 
testimony, and I am unable to say that he erred in refusing to give 
credit to repeated denials of knowledge usually required in the course 
of dealings between mortgagor and mortgagee where the security is 
doubtful. 

In the absence of any credible explanation from the lender, the nat- 
ural inference may be drawn from the circumstances. 

The case in its general aspects is not unusual. In*cases of prefer- 
ence, all knowledge of any intent to prefer or to assist in bringing about 
a preference is usually denied. The chief reliance must be upon cir- 
cumstantial evidence, interpreted in the light of experience as to the or- 
dinary methods adopted by creditors, who seek a larger share of a 
bankrupt's assets than can be secured under a system of administration 
which calls for equality. 

Upon a careful consideration of the very thorough briefs of coun- 
sel for the petitioner, I am of the opinion that the following orders 
should be made : 

In petition No. 1, relating to the proceeds of the Eastwood mort- 
gage, the order of the referee is reversed, and the claim of the Todd- 
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Mellor Company for the amount of principal still due on the Eastwood 
mortgage, with interest to July 11, 1916, amounting to $1,126.42, is al- 
lowed, subject to correction upon entry of decree of computations, and 
to deduction for the actual proportional expense of sale, but without de- 
duction of any of the general expenses of the bankruptcy proceedings. 

In petition No. 2, as to the mortgage to the Todd-Meilor Company, 
the order of the referee is approved and affirmed. 

Draft decrees may )>t presented accordingly. 



AMMON & PERSON v. NARRAGANSETT DAIRY C30., limited. 

(District Court, D. Rhode Island. July 31, 1918.) 

No. 74. 

1. I^ade-Mabks and T&adb-Names ^s»9a(3)— Infrinoembnt— EJvidenck. 

In suit to restrain defendant from using the word "Queen" as a trade- 
mark for oleomargarine, held, under the evidence, that plaintiff was 
entitled to injunction against infringement of trade-mark "Queen of the 
West/' and against the use of the word ''Queen" in connection with sale 
of oleomargarine. 

'2. Trade-Marks and TbADE-NAifES *»6l — Infringement — What Consti- 
tutes. 

The rules applicable to the use of the same name on distinct kinds of 
goods are inapplicable la cases where the product is the same, and the 
only difference is in the size or form of tbe.reo^tacle or package in 
which the product is sold. 

3. Trade- Marks and Trade-Nahob ^=p59(5) — ^Infrinqieicent— What Con- 

stitutes. 

The unnecessary adoption of a part of plaintiff's trade-mark, a part 
so substantial as to have become a trade-name or nickname for the goods, 
is generally regarded as an Infringement. 

4. Trade-Marks and Trade-Nahes ^p59(5) — ^Initringbicbnt^What Con- 

stitutes. * 

The use by a defendant of a trade-mark identical with a name which 
has been derived from plaintiff's trade-mark proper, and has become suf- 
ficiently descriptive of plaintiff's goods, is the adoption of a mark which 
will cause its goods to bear the same name in the market 
6, Trade-Marks and Trade-Names ^==>57 — ^iNir&iNOiaiaBNT— What Consti- 
tutes. 

Neither subtractions from nor additions to a trade-mark proper will 
avoid Infringement, when such indtation as is likely to lead to confu- 
sion still remains, despite the change. 

In Equity. Bill by Ammon & Person, a corporation, against the 
Narrangansett Dairy Company, Limited. Decree for plaintiff. . 
Edwards & Angell, of Providence, R. I., for plaintiff. 
Wilson, Gardner & Churchill, of Providence, R. I., for defendant, 

BROWN, District Judge. This is a bill in equity to. restrain the 
•defendant from using the word "Queen" as a trade-mark for oleo- 
margarine. The defendant, by counterclaim, seeks a similar remedy 
against the use of the word "Queen" by the plaintiff. 

The plaintiff, Ammon & Person, is a corporation of the state of 

^s»FoT other caaea see aame topic & KBY-NUMBER in all Key-Numbered Digeets ft Indexes 
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New Jersey, having its principal place of business in Jersey City, and 
the defendant, Narrangansett Dairy Company, Limited, is a corpora- 
tion of the state of Rhode Island, with its principal business at Prov- 
idence, R. I. 

It is proved that the plaintiff's predecessors had applied the trade- 
mark "Queen of the West" to oleomargarine sold by tfiem before Sep- 
tember 30, 1891, and that the plaintiff has continued to use that trade- 
mark for many years. The defendant has proved that from 1909 to 
1915 the Narragansett Dairy Company, an earlier Rhode Island cor- 
poration, used the word "Queen" alone as a trade-mark for oleo- 
margarine. Afterwards, on February 8, 1912, the plaintiff filed its 
application for registration of the trade-mark "Queen," which was 
roistered April 21, 1914. 
j Upon its reply brief the plaintiff says : 

"The defendant Is in no worse position, and the plaintiff is In no better 
I position, by reason of the registration of the word *Queen,' so far as this pro- 

I ceeding is concerned, than if it had not registered the word." 

[ 1 ] The primary question is whether the evidence of its long-estab- 
lished use of the words "Queen of the West," applied to oleomargarine, 
is sufficient ground for an injunction against the subsequent use of the 
word "Queen" by the defendant, or would have been sufficient against 
the former Narragansett Dairy Company, which began such use in 
1909. For the decision of this question it is unnecessary to deter- 
mine whether the defendaiit has succeeded to the rights, if any, of 
the earlier Narragansett Dairy Company. It is true that a question 
of estoppel is raised, and the testimony of officers of the former Nar- 
ragansett Dairy Qompany and of the vice president of the plaintiff was 
offered on that issue. This testimony was given orally, and it ap- 
peared to me that witnesses on each side were testifying as to matters 
of which they had a very indistinct recollection. From this testimony 
I am unable to find that the use of the word "Queen" by the earlier 
Narragansett Dairy Company was brought to the attention of the 
plaintiff in 1909 or 1910, or that there was any discussion concerning 
a slip of paper upon which was written in pencil the word "Queen." 
The witnesses on both sides were testifying to matters occurring seven 
or eight years before, their recollection was far from clear, and the 
testimony does not satisfy me that there was any notice to the plaintiff, 
or inaction on its part, or knowledge sufficient to support the defense 
of estoppel even were the defendant entitled to rely upon any es- 
toppel of the plaintiff against the former Narragansett Dairy Com- 
pany, which it is unnecessary to decide. 

The plaintiff has proved, not only the use of the words "Queen of 
the West" as a trade-mark proper applied to receptacles for oleomar- 
garine, but produces a number of trade circulars in which its product is 
referred to by the shorter name "Queen," and has also produced tes- 
timony to the effect that it was common for customers to describe plain- 
tiff's goods by the shorter name. This testimony is credible, and ac- 
cording to common experience; and this preceded any other use of 
the word "Queen" alone in connection with oleomargarine. 

While there is some uncertainty in the evidence as to the sale of 
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goods by the plaintiff with the word "Queen" alone affixed thereto 
before the date of the application for registration, February 8, 1912, 
the evidence shows the earlier use of the word "Queen" alone as a 
trade-name descriptive of plaintiff's goods — b, trade-name derived from 
the plaintiff's technical trade-mark, "Queen of the West." 

The plaintiff, having associated its goods with the word "Queen," 
whether used alone as a trade-name Or as a part of the entire trade- 
mark "Queen of the West," contends that the use of the name "Queen" 
by defendant as a trade-mark has such obvious tendency to confusion 
of the goods of the plaintiff with the goods of the defendant as to 
make such use by the defendant an infringement of its prior right, 

[2] There is much testimony in the case as to the different forms of 
packages to which the words "Queen of the West" and "Queen" were 
applied; but, as they were all applied to the same product, oleomar- 
garine, I think no substantial distinction can be based upon differences 
in the packages, or upon the respective dates at which plaintiff and 
defendant, or the former Narragansett Dairy Company, applied the 
word "Queen" to cartons or cases rather than to tubs. The rules ai>- 
plicable to the use of the same name on distinct kinds of goods seem 
inapplicable in this case, where, the product is the same and the only 
difference is in the size or form of the receptacle or package in which 
the product is sold. 

There is much discussion as to whether the word "Queen" is the 
"dominant" word of the trade-mark ; but it is enough to say that it is 
so substantial a part of the trade-mark fliat, without the qualifying 
words "of the W.est," it has been extensively used as a sufficient de- 
scription of the product to which is applied the wholcf trade-mark 
"Queen of the West." 

[3-5] The unnecessary adoption of a part of a plaintiff's trade-mark 
— a part so substantial as to have become a trade-name or nickname 
for the goods — ^is generally regarded as an infringement. The use by 
a defendant of a trade-mark identical with the name which has been 
derived from a plaintiff's trade-mark proper, and has become suffi- 
ciently descriptive of plaintiff's goods, is the adoption of a mark which 
will cause its goods to hear the same name in the market. Neither 
subtractions from nor additions to a trade-mark proper will avoid in- 
fringement, when such imitation as is likely to lead to confusion still 
remains despite the changes. Hopkins on Trade-Marks, etc. (3d Ed.) 
§ 138, p. 321, and section 113, p. 279; Saxlehner v. Eisner, Mendelson 
Co., 179 U. S. 19, 33, 21 Sup. Ct. 7, 45 L. Ed. 60; Thomas G. Plant v. 
May Co., 105 Fed. 375, 44 C. C. A. 534: Gordon's Dry Gin Co., Ltd., 
V. Eddy & Fisher Co. (D. C.) 246 Fed. 954. 

Whether, upon the evidence in this case, the plaintiff Is entitled to 
rely upon infringement of its registered trade-mark "Queen," applied 
for February 8, 1912, seems doubtful, in view of the uncertainty as 
to whether the word "Queen" alone had ever been affixed to goods 
sold by the plaintiff before that date. There is, however, sufficient 
evidence that before that date it had been used as a trade-name not 
affixed to goods. The trade-mark up to that time appears to have 
been the full term "Queen of the West." While it is not impossible 



Digitized by 



Google 



AMMON <fc PERSON V. NABBAOANSRTT DAIRY OO. 279 

that under special circumstances the two marks, "Queen" and "Queen 
of the West," might subsist as distinct and equally valid trade-marks, 
sufficiently differentiated by the circumstances under which they had 
become known to the trade, I am of the opinion that it is not so m the 
present case, and that the defendant's counterclaim must be dismissed. 
The plaintiff's right in the present case seems to rest upon infringe- 
ment of its unregistered trade-mark "Queen of the West" and of its 
trade-name, rather than upon any rights which it may have acquired 
by registration of the word "Queen." 

As the case is presented, it seems doubtful whether the plaintiff is 
entitled to statutory remedies provided in sections 19 and 20 of the 
Trade-Mark Act of February 20, 1905 (33 Stat 729, c. 592 [Comp. 
St. 1916, §§ 9504, 9505]), as amended by Act March 2, 1907, c. 2573, 
34 Stat. 1251, and Act Feb. 18, 1911, c. 113, 36 Stat. 918, and Act Jan. 
8, 1913, c. 7, 37 Stat. 649 (Comp. St. 1916, §§ 9490, 9491), which re- 
late to registered trade-marks. 

The bill, however, is between citizens of different states and con- 
tains allegations of proper jurisdictional amount, and is sufficient as 
a bill for an unregistered trade-mark. 

The evidence fails to show that the defendant has adopted the word 
"Queen" with any intention of deceiving the public, or of appropriat- 
ing the plaintiff's good will or trade reputation. The word "Queen" 
was used by the defendant apparently in good faith and in reliance 
upon its former use by the earlier company, which had used it since 
1909. Mr. H. E. Possner, testifying as to the adoption of the word 
"Queen" at that time, said: "We simply thought of it; that is all." 

There is no evidence in the case to show that in fact the goods of 
the defendant were ever mistaken for those of the plaintiff, or that any 
person was ever deceived in the purchase of oleomargarine by the use 
of the defendant's marks, or that the defendant has interfered with 
the plaintiff's market, or deprived it of any profits, or to show any 
elements of actual fraud. 

I am of the opinion that the plaintiff is entitled to an injunction 
against infringement of the plaintiff's trade-mark "Queen of the West," 
and against the use of the word "Queen" in connection with the sale 
of oleomargarine. Whether it is also entitled to an accounting, and 
to the destruction of prints, etc., under the provisions of the registra- 
tion act, or to other relief, seems doubtful. Straus v. Notaseme Co., 
240 U. S. 179, 36 Sup. Ct. 288, 60 L. Ed. 590. Upon these questions, 
however, counsel may be heard upon the settlement of a decree. 

A draft decree may be presented accordingly. 
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ATKINS V. GARKETT. 

(District Court, W. D. Louisiana. July 16, 1917.) 

No. 1075, 

1. Sales ^=s>101 — Rescission— Gbound&— Nonpayment op Pctbchase Price. 

That, plaintiff seller filed suit for Judgment on note given by defend- 
ant buyer for stock would not be an affirmance, estopping plaintiff, alter 
dismissing such suit, from suing for a rescission for nonpayment of 
purchase price, in view of Oiv. Code La. art 2564, as to dissolu* 
tion of sale taking place on nonpayment of purchase price. 

2. Sales ^=>96— Suit fob Rescission— Interest of Seller. 

That plaintiff, seller, prior to institution of suit for rescission, had 
disposed of identical certificate covering shares of stock sold to defend- 
ant, would not bar suit for lack of interest, where plaintiff owned other 
stock more than sufficient to cover shares sold to defendant, and defend- 
ant in said suit for rescission set up demand for danwges for wrongful 
conversion and sale of certificate. 

3. Sales ^=»103 — Rescission— Condition Precedent. 

Tender of dividends received by seller on stock sold by Wm to defend- 
ant, and by defendant pledged as security for purchase price, was not a 
condition precedent to suit to rescind for nonpayment of purchase price. 

4. Sales <g=>99— Rescission— "Of Right." 

Defendant, buyer, would not, four months after institution of suit 
by plaintiff, seller, for rescission foi? noiipayment of purchase price, have 
right to make payment of note given for purchase price and demand 
surrender of stock sold, but held by plaintiff as collateral, in view of 
dv. Code La. art 2564, as to dissolution taking place "of right"; that 
is, as a matter of course. 

5. Sales ^=::>90 — ^Plbdg'ES— Right of Privah: Sale. 

Civ. Code La. art. 3166, as to pledgee having no right to sell at pri- 
vate sale, where right so to do la not given, does not affect the right of 
pledgee, where stock was pledged to secure payment of purchase price, 
from exercising his right to demand a resolution of the sale for nonpay- 
ment of price. 

In Equity. Suit by J. W. Atkins against L. C. Garrett Judgment 
for plaintiff. 

This is a suit at law for the rescission of a contract of sale of 50 shares 
of stock of the Lenzburg-Orlchton Oil & Gas Company for nonpayment of the 
purchase price, represented by the note of the purchaser for $5,000, the pay- 
ment of which was secured by the 50 shares of stock as collateral. A trial 
by jury was waived and the case submitted to the court. 

It appears from the admissions and the evidence adduced that on June 
25, 1915, defendant, Garrett, who then lived at Mobile, Ala., by letter, pur- 
chased the stock in question from the plaintiff, Atkins, to whom he inclos- 
ed his eO-day note for the price. On receipt of defendant's note, plaintiff 
wrote him that he had Indorsed the certificate in blank and had written on 
the note, "This note secured by 50 shares of stock in the Lenzburg-Crichton 
Oil & Gas Company, certificate No. 136, for 50 shares," and that he had at- 
tached the note to the stocl^ certificate and held the same subject to de- 
fendant's order. The note was not paid at maturity, and finally, on Sep- 
tember 8, 1915, plaintiff, Atkins, brought suit to recover judgment for the 
amount of the note, with interest, with recognition of his pledge of the stock, 
and ordering same seized and sold to satisfy the judgment Three day» 
later this particular certificate No. 136 was disposed of -by plaintiff, and he 
thereafter dismissed the pending suit for a moneyed judgment on defend- 
■ I.I ■ I . . I 

^s^FoT other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexes 
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ant's note, and on October 30, 1915, filed the present suit for rescission of the 
sale for nonpayment of the purchase price. 

On February 1, 1916, defendant tendered plaintiff the amount of the note 
sued on, with Interest and costs, whl(i) the plaintiff declined. Some farther 
negotiations between the parties followed, and the plaintiff was told to leave 
the stock at the Commercial National Bank, and he accordingly left at the 
bank a certificate for 50 shares of stock, to be delivered to defendant on 
payment of the amount due; but the defendant declined to take the stock 
and pay the money to the bank, because the note sued on was not placed with 
the stock in the bank. The Lenzburg-Orichton Oil & Gas Company struck 
oil and prospered. Just after the purchase of the stock by defendant an 8 
per cent, dividend was declared, yielding $400 on his 50 shares, which was 
paid to plaintiff, as were all subsequent dividends. These dividends aggre- 
gated 107% per cent., more than sufficient, if credited on defendant's note, 
to pay the debt, with Interest 

The defendant, alleging in his answer a conversion and disposition of the 
stock by plaintiff to other parties, claims that he has been damaged in the 
sum of $12,400, the value of the stock, plus $400 dividends collected by plains 
tiff, prior to such conversion, with interest, less th^ amount of defendant's 
$5,000 note, with interest, for which amount he asks Judgment, and, in the 
alternative, for judgment for 50 shares of the Lenzburg-Orichton Oil & Gas 
Company's stock, or its present value, plus the dividends paid on same, less 
the amount of his note, with Interest 

S. M. Cook and Alexander & Wilkinson, all of Shreveport, La., for 
plaintiff. 

Hardy, Grogan & Percy, of Shreveport, La., for defendant. 

JACK, District Judge (after stating the facts as above). The right of 
the plaintiff to demand tiie rescission of the sale of stock for nonpay- 
ment of the note given for the purchase price is based on article 2564 
of the Civil Code of Louisiana, which provides that the dissolution of 
the sale of movable effects shall take place of right, if demanded, on 
nonpayment of the purchase price. 

[1] I. It is contended by defendant that the plaintiff, having elected 
to file suit for judgment on the note, could not thereafter dismiss such 
suit and sue for rescission of the sale. Counsel argues that this suit 
on the note was an affirmance of the contract, and plaintiff was there- 
by estopped from an action to annul. The authorities cited are from 
the common law, whereas the remedy invoked in this suit is peculiar to 
the civil law. "By the law of England," says Benjamin on Sales (book 
V, part 1, p. 622, of 2d London edition), "differing in this respect 
from the civil law, the buyer's default in paying the price will not jus- 
tify an action for the rescission of the contract, unless that right be 
expressly reserved." Hence these common-law cases, in which the 
annulment of sales were sought on the ground of fraud or error, have 
no analogy to the case at bar, in which a sale originally in every re- 
spect valid and binding is sought to be rescinded, not because of any 
fraud in its inception and execution, but because of the purchaser's 
default thereafter in failing to pay the purchase price. 

The plaintiff had the right to sue, either to enforce payment of the 
note, or for the rescission of the sale ; but there is no reason why, hav- 
ing first resorted to the former remedy, he should he cut off from the 
latter, and in fact the Louisiana Supreme Court has so specifically 
held. Canal Bank v. Copeland, 15 La. 79. 
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[2] II. The fact that the plaintiff, prior to the institution of the 
present suit, had disposed of the identical certificate No. 136, cover- 
ing the 50 shares of stock sold defendant, is no bar to the pros- 
ecution of this suit, because of lack of interest. Plaintiff, at the time 
he disposed of this certificate, and continuously for over a year after 
filing the suit, owned other stock more than sufficient to cover the 50 
shares sold the defendant. It was not sacramental that he should 
have kept attached to defendant's note as collateral that particular 
certificate. A certificate is not the stock itself, but merely the evidence 
of it. As is said by Cook in his work on Corporations (4th Edition, 
section 469) : 

''One share of stock does not differ from another share of the same capi- 
tal stock. Each is but an undivided interest in the corporate rights, privi- 
leges, and property. Accordingly it is held that a pledgee need not retain in 
his possession the identical shares of stock which were pledged to him, but 
the rights of the pledgor are fully preserved, if similar stock Is retained by 
the pledgee until the termination of the pledge." 

Counsel for defendant cites Barron v. Jacobs, 38 La. Ann. 370, and 
Castle V. Floyd, 38 La. Ann. 583, in which case it was held that plain- 
tiffs were without interest to sue for the rescission of sales of real es- 
tate where, after such sales, they had sold their interest in the prop- 
erty to third parties. See, also, George v. Knox, 23 La. Ann. 354; 
Templeman v. Pegues, 24 La. Ann. 537. So, in the case at bar, were 
it not for the reconventionaJ demand of defendants for damages for 
the wrongful conversion and sale of such stock, it might be that this 
plaintiff would be without interest to demand the resolution of the sale. 
But, in view of this reconventional demand, he certainly has a vital 
interest in sustaining his claim for rescission, and, while plaintiff's suit 
was, of course, filed prior to the reconventional demand of defendant, 
plaintiff's claim for rescission is, in effect, in defense to defendant's 
claim for damages. 

[3] in. The plaintiff was under no obligation, as a condition pre- 
cedent to his suit, to tender payment to defendant of the dividends 
received by him on the pledged stock. In McKenzie v. Bacon, 41 
La. Ann. 6, 5 South. 640, it was held that the vendee of real estate, 
against whom a judgment of resolution of the sale has been obtained, 
owes to the vendor rents and revenues. If plaintiff is entitled to a 
rescission of the sale, he would be entitled to keep these dividends. The 
resolution of the contract would place the parties in the same position 
they were at the time it was entered into. The plaintiff would be en- 
titled to a return of his stock,, with its dividends, and the defendant 
would be entitled to the return of his note, without the payment of 
interest. (No interest has been paid on the note.) 

[4] IV. I now come to the main issue in tlie case. Did the defend- 
ant, at the time of his tender, February 1, 1916, over four months after 
the institution of the present suit for the resolution of the sale, have 
the right to make payment of the note, demand the surrender of his 
stock held as collateral, and put an end to the litigation? 

Ordinarily payment is the end. of the law, and, as was said in the 
recent case of Watson v. Feibel, 139 La. 375, 71 South, 585, on which 
defendant relies: 
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"The resolution of the sale is allowed 'only after the vendor has exhaust- 
ed every remedy for obtaining payment' [the court quoting from the Blench 
commentator, Toullier], Can a vendor, to whom payment in principal, in- 
terest, and costs is tendered, and who refuses to accept, be said to have ex- 
hausted every remedy for obtaining payment?" 

Again, in Perkins v. Frazer, 107 La. 393, 31 South. 774, the court 
said: 

**The spirit of the law is against the enforcement of the resolutory condi- 
tion, and in favor of the contract being carried out, if possible." 

In the case of Watson v. Feibel, plaintiff, after making formal 
demand on defendant for the payment of the purchase price, the next 
day brought suit to rescind the sale. Defendant failed to answer 
within the time prescribed by law, and plaintiff caused a judgment by 
default to be entered against him. Thereafter, and before the judg- 
ment was confirmed, defendant made to plaintiff a tender of pay- 
ment, which was refused for the reason assigned, that an oflfer of 
performance came too late after being put in default. The court, 
after a very thorough review of the jurisprudence and of the French 
commentators, reversed the decision of the lower court, rescinding 
the sale, and held that payment might be made at any. time before 
final judgment. 

In the Watson-Feibel Case, however, the sale was not of personal 
property, as in the case at bar, but of real estate, and, as the articles 
of the Code covering the two are not the same, the case is not de- 
cisive of the issue now before this court. Article 2561 covers the sale 
of both real and movable property: 

"If the buyer does not pay the price, the seller may sue for the dissolu- 
tion of the sale." 

Article 2562 covers the case of tlie sale of immovables : 

"The dissolution of the sale of immovables is summarily awarded, when 
there Is danger that the seller may lose the price and the thing Itself. 

**If that danger does not exist, the Judge may grant to the buyer a longer 
or shorter time, according to circumstances, provided such term exceed not 
six months. 

"This term being expired without the buyer^s yet having paid, the judge 
shaU cancel the sale/' 

Article 2563 relates to the sale of immovables when the deed itself 
expressly contains the resolutory condition : 

"If, at the time of the sale of immovables, it has been stipulated that, for 
want of payment of the price within the term agreed on, the sale should be 
of right dissolved, the buyer may nevertheless make payment after the ex- 
piration of the term, as long as he has not been placed In a state of default^ 
by a judicial demand, but after that demand, the judge can grant him no 
delay." 

Article 2564 relates to the sale of movable effects: 

"In matters of sale of movable effects, the dissolution of the sale shall 

take place of right, if demanded, without its being in the power of the judge 

to grant any delay, except that fixed by law." 

Referring to article 2564, it will be noted that the dissolution of the 
sale of movable effects shall take place "of right," if demanded. The 
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term "of right," it seems, has never been specifically defined. It oc- 
curs in the Constitution of the state and frequently in the articles of 
the Civil Code. Under the Constitution it is declared that: 

"All government, of right, originates with the people, is founded on tbelr 
will alone, and is instituted solely for the good of the wholes," Article h 

In article 248 of the Civil Code it is declared that: 
"Tutorship by nature takes place of right" 

And in article 2161 of the Civil Code it is provided that subrogation 
takes place "of right" in certain cases. In article 2399 of the Civil 
Code it is provided that: 

"Every marriage contracted in this state superinduces of right partDe^ 
ship or community of acquets on gains." 

In article 2456 of the Qvil Code it is provided: 

"The sale is considered to be perfect between the parties, and the prop- 
erty is of right acquired to the purchaser with regard to the s^ler, as soon 
as there exists an agreement for the object and for the price thereof, al- 
though the object has not yet been deUvered, nor the price paid." 

It would seem that by the phrase "of right" is meant inherently^ 
by reason of the law, as a matter of course, without the need of any 
specific agreement. The only condition included in article 2564, pro- 
viding that the dissolution of the sale of movables shall take place "of 
right," is "if demanded." The following phrase, "without its being 
in the power of the judge to grant any delay except that fixed by 
law," must be construed in connection with article 2562, relative to 
the sale of immovables, by which it is provided that, where there is 
no danger of loss 'to the seller, the judge may grant to the purchaser 
further time to make pajrment, not to exceed six months. Article 2564 
denies the judge such right in case of the sale of movables. It is 
not perfectly clear just what is meant by the final phrase "except 
that fixed hy law." The defendant has all the delay fixed by law, 
without any action of the judge granting such delay. What is prob- 
ably meant is that the purchaser has only such time to make payment 
as is allowed by law, and that the court can grant no further extension 
of time. 

Referring to article 2563, relative to the sale of immovables, it will 
be noted that if, in the contract of sale of immovables, it has been 
specifically "stipulated that, for want of payment of the price within 
the terms agreed on, the saJe should be of right dissolved," then that 
notwithstanding such stipulation the purchaser might nevertheless 
make payment after the expiration of the term up to the time that 
suit is filed, after which, the judge can grant no further delay. 

If such a stipulation be written into a contract for the sale of im- 
movables, then such sale of immovables is placed exactly on the same 
basis as is the sale of movables, for in the latter case the law writes 
into the contract the stipulation, in the words of article 2564 of the 
Code, that for nonpayment of the price "the dissolution of the sale 
shall take place of right, if demanded, without its being in the power 
of tlie judge to grant any delay, except that fixed by law." 
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Therefore it logically follows, and I conclude, that if, with this 
stipulation written into the contract for the sale of immovables by 
the parties themselves, the purchaser may not make payment after 
suit is filed for the resolution of the contract, neither can the pur- 
chaser of movable eflEects, where the law writes such provision into 
the contract, make payment after the filing of such suit. In other 
words, the sale of movables under article 2564 is by reason of the law 
governed by the same rule as the sale of immovables under article 
2563 by reason of the stipulation of the parties. 

This construction of the law is in line with the expression of the 
Louisiana Supreme Court in the case of Moreau v. Chauvin, 8 Rob. 
(La.) 161, which, however, may have been obiter as stated in the Wat- 
son-Feibel Case; but the case has several times since been referred 
to with approval, though in none of the cases was there presented 
the exact issue here involved. See Morrison v. Wimberly, 14 La. 
Ann., 713; Pratt v. Craft, 19 La. Ann. 130; City v. Rigney, 24 La. 
Ann. 235 ; Enders v. Gingras, 38 La. Ann. 773 ; Clover v. iGottlieb, 
50 La. Ann. 568, 23 South. 459; Woodstock v. Pulley Mfg. Co., 115 
La. 829, 40 South. 236; Johnson v. Levy, 118 La. 447, 43 South. 
46, 9 L. R. A. (N. S.) 1020, 118 Am. St. Rep. 378, 10 Ann. Cas. 722— 
all of which are reviewed in the Watson-Feibel Case, 139 La. 394, 
71 South. 585. 

[5] Counsel contends that as, under article 3165 of the Civil Code, 
it is specifically provided that, where the right to sell is not given the 
pledgee of stock, the pledgee, on the pledgor's failure to pay the debt, 
may not sell the stock at private sale, but must obtain judgment or- 
dering its sale to pay and satisfy the obligation ; that such is his sole 
remedy. I do not think this article was intended to affect the right of 
the pledgee in that particular class of cases, where the stock was 
pledged to secure payment of the purchase price, from exercising his 
right to demand a resolution of the sale. This right, as we have be- 
fore seen, covers all property, both real and personal, and this latter 
article of the Code is not meant to form an exception, but merely to 
prohibit, without express agreement to that effect, the pledgee from 
taking the law into his own hands and selling the pledged stock to pay 
the debt. 

If the stock had originally been delivered to the defendant, and 
not held in pledge for the payment of the latter's note, there is no 
doubt that the plaintiff could have sued for a resolution of the sale 
for nonpayment of the price, and his right certainly cannot be lessened 
by the fact that he holds the stock in pledge as security. 

After repeated demands on defendant to pay, plaintiff finally sued 
him on the note. It was nearly two months thereafter before the 
suit for rescission of the sale was filed. Defendant was then in de- 
fault ; he had been given more than a reasonable time after demand 
in which to pay. The sale was then subject to rescission "if demand- 
ed," and the tender of payment after suit for rescission was filed 
came too late. 

For these reasons, judgment will be signed and entered, rescinding 
*lbe sale, and rejecting defendant's demands in reconvention. 



Digitized by 



Google 



286 252 FEDERAL BEPORTEB 



PALME]^ V. PULLMAN CO. et aL 
(District Court, N. D. New York. August 12, 1918.) 

1. Life Estates «=»15(2) — ^What Conbtitutes "Income" — Stock Dtvidbnm. 

Where residuary estate was devised for life to complainant, with re- 
mainder to oUiers, and consisted principally of stock, and the corpora- 
tion, after the decree of distribution, by resolution increased its capital 
stock, "in order to represent the capitalization of the company," the life 
tenant was not entitled to the shares to w];iich the possession of the be- 
fore issued shares ^ititled their owner, since such new shares were not 
"income." 

[Ed, Note. — For other definitions, see Words and Phrases, First and 
Second Series, Income.] 

2. liiFB Estates ^=>15(2) — Right to Income— What Constitutsb Income- 

Stock Dividends. 

Where by such distribution of additional stock the value of each orig- 
inal share was lessened, complainant was not entitled to receive the ad- 
ditional shares. 

3. Ln'E Estates <Sk>15(2) — Right to Income— What CoN B T i Tunca Incomb— 

Stock Dividends. 

Where only one-third of the amount of the additional stock was tal5«i 
from the surplus earnings after the decree which fixed the valued of 
the respective estates, plaintiff, as life tenant, was not entitled even to 
the proportional amount of one-third of the stock. 

In Equity. Suit by Walter B. Palmer against the Pullman Com- 
pany, wherein, on removal to the District Court, Gertrude E. Wag- 
oner and another were made defendants. Decree dismissing the bill 
on the merits. 

This is a suit by Walter B. Palmer for a decree requiring the defendant 
the Pullman Company to issue and deliver to him individually 20 shares of 
its stock for each 421.6 shares of the stock of said defendant. The estate 
of one Esther G. Palmer owns 411 shares of the stock of said Pullman Com- 
pany £uid a stock dividend has been declared. The plaintiff claims this stock 
dividend should issue to him as life tenant of said 411 shares, while tbe 
remaindermen claim it should issue to the estate. The claim of plaintiff grows 
out of and is founded on certain facts which appear In the opinion. The 
complaint also demands $15,000 damages for the withholding of such shares, 
but no proof of damages has been given. The suit was commenced in the 
Supreme Court of the state of New York against the Pullman Company M 
sole defendant, whence it was removed to the United States District Court 
for the Northern District of New York, and then the other defendants were 
brought in and made parties defendant. 

C. J. Palmer, of Little Falls, N. Y., for plaintiff. 

Alexander & Green, of New York City (Allan McCuUoh, of New 
York City, of counsel), for defendant Pullman Co. 

Arnold, Bender & Hinman, of Albany, N. Y., for defendant Wag- 
oner. 

Chas, A. Talcott, of Utica, N. Y., for defendant Whiffeil. 

RAY, District Judge (after stating the facts as above). Esther 
G. Palmer, of Utica, Oneida county, N. Y., died, leaving a last will 
and testament, January 5, 1908, and her will was duly probated in that 
county February 10, 1908. By said will said testatrix gave all the 

^==>For other cases see same topic ft KEY- NUMB BR in all Kfey-Numbered Digests ft Indezei 
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rest, residue, and remainder of her estate to her husband, Walter B. 
Palmer, the plaintiff herein, for and during the period of his natural 
life, to use and enjoy the income and interest thereof, and on his 
death such rest, residue, and remainder, real and personal, is given by 
said will of the testatrix to her niece, Gertrude E. Mills, now Gertrude 
E. Wagoner, and her cousin, Caroline R. Whiflfen, share and share 
alike. The said rest, residue, and remainder of said estate consisted 
and consists of 411 shares of the capital stock of the defendant the 
Pullman Company, and same is in tfie possession of Walter B. Palm- 
er, the executor of said will, pursuant to the decree of the Surro- 
gate's Court of Oneida county, N. Y., hut on deposit with a designated 
depository, where by the terms of such decree it is to remain during 
the life of said Palmer. 

March 21, 1910, at a meeting of the stockholders of said the Pull- 
man Company, the following resolutions were duly adopted : 

"Whereas, the value of the assets of this company exceeds the par value 
of the capital stock by more than twenty nmUon dollars ($20,000,000): 

"Resolved, that for the purpose of representing the capitalization of this 
company existing surplus assets to the extent of twenty million dollars ($20,- 
0(X),000), the capital stock of the company is hereby Increased to one hundred 
and twenty million dollars ($120,000,000), and the proper oflafcers of the com- 
pany are hereby directed to Issue additional stock to the amount of twenty 
million dollars (^20,000,000) ; and 

"Resolved, that the directors be authorized to distribute said twenty mil- 
lion dollars ($20,000,000) capital stock pro rata, to stockholders of the com- 
pany, in the ratio of twenty (20) shares to each one hundred (100) shares 
held by stoclcholders of record at the close of business on the 30th day of 
AprU, 1910." 

On the same day, at a meeting of the board of directors of said 
company, the following resolution was duly adopted, viz. : 

"Resolved, that said increase of twenty million dollars ($20,000,000) ci^pi- 
tal stock be distributed pro rata to the stockholders of the company in the 
ratio of twenty (20) shares to each one hundred (100) shares held by the 
stockholders of record at the close of business on the 30th day of April, 1910, 
and the proper officers of the company are hereby directed to carry this reso- 
lution into effect." 

Walter B., Palmer, the life tenant, claims this stock dividend, and 
the remaindermen claim it as a part of the estate to be ultimately 
divided between them in equal shares. The question is : Who is en- 
titled thereto? 

July 12, 1909, on the judicial settlement of the accounts of Walter 
B. Palmer, as executor of the last will and testament of said Esther 
G. Palmer, the balance of the estate was established as consisting of 
cash $493.97, and 411 shares of said Pullman stock, of the then cash 
value of $60,417; total, $60,910.97— subject to commissions, $1,042.- 
94, and $28 costs, and the executor was directed to convert certain 
of such stock into cash to pay such commissions and costs, which he 
did, leaving certain shares undisposed of and constituting the reside 
uary estate. The decree as to such residue contains the following: 

"That the said executor, Walter B. Pulmer, continue to hold said estate; 
that he pay over to himself, the said Walter B. Palmer, from time to time, 
during his life, all dividends, interest, and income arising out of said estate 
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and said Pullman Palace Car stock, and after his death the said estate be 
divided, share and share alike, between Gertrude EI Mills and Carrie B. 
Whiflfen." 

[1] The decree also provides that the said executor is to hold such 
stock, but keep same on deposit in a certain bank named, subject to 
the inspection of the remaindermen, and is not to be removed or sold 
without their consent. Nothing is said in this decree as to "stock 
dividends," and I think "the dividends" referred to in the decree are 
the ordinary cash dividends declared and made by the Pullman Com- 
pany in the usual manner. The question arises whether the owner- 
ship of this stock dividend, consisting of additional capital stock of 
the Pullman Company, is to be determined under and according to 
the rule declared by the Supreme Court of the United States in Gib- 
bons V. Mahon, 136 U. S. 549, 558, 10 Sup. Ct 1057, 34 L. Ed. 525, 
and Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 U Ed. 372, 
or under and according to the rule declared by the Court of Appeals 
of the state of New York in Matter of Osborne, 209 N. Y. 450, 477, 
485, 103 N. E. 723, 823, 50 L. R. A. (N. S.) 510, Ann. Cas. 191SA, 
298, and Matter of Schaefer, 178 App. EHv. 117, 165 N. Y. Supp. 19. 

If the surplus earnings and profits of the Pullman Company had 
been accumulated from time to time, and put in bank or specially in- 
vested for the purpose of paying a special or extraordinary dividend 
in cash to stockholders at a subsequent time, I think the dividend 
subsequently declared from earnings and profits arising during the 
life of this trust, and thus accumulated, would belong to the life 
tenant. But this was not done. Such earnings and profits were not 
taken out of the general property of the Pullman Company, and put 
in a special or separate fund, and devoted to any such purpose to be 
subsequently executed. At the end of each year there was a cash 
surplus, and also rolling stock, equipment, fixtures, and investments 
in securities belonging to the Pullman Company. The surplus, after 
payment of ordinary running expenses and repairs, was used so far 
as necessary for improvements of its properties and additions from 
time to time as the board of directors should determine, and what 
was not actually used or kept on hand was invested, not for the pur- 
pose of a subsequent dividend in cash, but for such general purposes, 
it might be dividends, as the board of directors should subsequently 
determine. It was always within the power and discretion of this 
board of directors to use up all the surplus earnings, including the 
investments, for repairs, additions, and extensions. This surplus, not 
paid out in making the ordinary and regular dividends, became a part 
of the capital of the company, temporarily at least. 

In March, 1910, the stockholders and board of directors passed the 
resolutions quoted, and determined not to declare and to pay an addi- 
tional and extraordinary cash dividend to stockholders, but to increase 
the capital stock of the company "for the purpose of representing the 
capitalization of the company," and to divide and issue it to its stock- 
holders according or in proportion to their respective holdings. These 
surplus earnings were thus devoted to an increase of the capital of 
the company, and it was. duly apportioned to show the respective in- 
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terests of the stockholders. The estate of Esther G. Palmer was 
the owner of 411 shares, and this addition to the capital stock was 
apportioned by the resolution to the estate, title in tfie executor as 
such, not in tihe life tenant, and when that capital, thus increased, 
is divided, it will go, under the rule of the Supreme Court of the Unit- 
ed States and of the Massachusetts, Connecticut, Maine, Rhode Island, 
and English courts, to the remaindermen; not to the life tenant. The 
life tenant will get his interest therein, which will be and is the cash 
dividends, if any, hereafter declared on all capital stock, including 
such additional stock. In Towne v. Eisner, Collector, etc., 245 U. 
S. 418, 426, 38 Sup. Ct. 158, 62 L. Ed. 372, the Supreme Court of the 
United States, reversing Towne v. Eisner (D. C.) 242 Fed. 703, has 
very recently (January 7, 1918) reiterated the rule declared in Gib- 
bons V. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525, and 
the court said in the case of a stock dividend : 

"Notwithstanding the thoughtful discussion that the case received below, 
we cannot doubt that the dividend [^tock dividend] was capital as well for 
the purposes of the Income Tax Law as for ddstribution between tenant for 
life and remadndermam" 

In this case I think I am bound to follow these decisions of the 
Supreme Court of the United States. The New York cases do not 
give construction to any statute of that state bearing on this ques- 
tion, and there has been no construction of this will by any court re- 
quiring a contrary holding. The New York rule would seem the 
more equitable, inasmuch as, should it be follojved in this case, there 
would be an ascertainment and apportionment of the surplus earn- 
ings of the Pullman Company accruing since the death of Esther G. 
Palmer or the decree of the surrogate, and which actually went or 
will go into this stock dividend apportioned to the stockholders held 
by the executor of her estate. 

Some of the earlier New York cases — ^Williams v. W. U. Tel. Co., 
93 N. Y. 162, and Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep. 449— 
seem to be somewhat at war with Matter of Osborne, 209 N. Y. 
450, 103 N. E. 723, 823, 50 L. R. A. (N. S.) 510, Ann. Cas. 1915A, 
298; but the latter case must be deemed to state the modern New 
York rule. But this Osborne Case in no way shakes the case of 
Gibbons v. Mahon, supra, as it is expressly approved and followed 
in Towne v. Eisner, supra. The Williams Case, supra, did not in- 
volve the rights of life tenant and remaindermen in stock dividends. 
In Gibbons v. Mahon, supra, 136 U. S. at page 559, 10 Sup. Ct. at 
page 1059, 34 L. Ed. 525, the court says : 

•Therefore when a distribution of earnings is made by a corporation among 
its stockholders, the question whether such distribution is an oi^portionment 
of additional stock representing capital, or a division of profits and income, 
depends upon the substance and intent of the action of the corporation, as 
manifested by its vote or resolution; and ordinarily a dividend declaimed in 
stock is to be deemed capital, and a dividend in money is to be deemed income 
of each share" 

In the instant case there is nothing in the language of the resolu- 
tion of either the stockholders or board of directors indicating a pur- 
252 F.— 19 
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pose to make a division of profits and income. On the other hand, 
the language of the resolution forbids this construction. The resolu- 
tion of the stockholders says: 

"Whereas, the value of the assets of this company exceeds the par value of 
the capital stock: • • • Resolved, that for the purpose of representing 
the capitalization of this oompofny existing surplus assets to the extent of 
$20,000,000, the capital stock of the company is hereby increased to $120,- 
000,000, and the proper officers of the company are hereby directed to issue 
addlUonal stock to the amount of $20,000,000." (Italics mine.) 

That is, $20,000,000 additional stock is to be issued "for the pur- 
pose of representing the capitalisation of the company,'* not for the 
purpose of making a division of profits and income. This must be 
controlling as to the purpose of this stock dividend, if regard is had 
to the decision of the Supreme Court. 

[2] But, aside from this, I see no theory on which the plaintiflF is 
entitled to all the shares of **stock dividend" stock. The testatrix 
died January 4, 1906, the will was proved February 10, 1908, and 
the decree on settlement, by which the shares of the Pullman Company 
. stock was set apart and directed held as residuary estate, was made 
and entered July 12, 1909. The gift to this plaintiff, Walter B. Pahn- 
er, is by the eighth clause of the will, viz. : 

''All the rest, residue and remainder of my estate, real and personal, I 
give, devise and bequeath to my husband Walter B. Palmer, for and during 
the period of his natural life to use and enjoy the income and interest thereof 
and upoli his death I give, devise and bequeath the said rest, residue and re- 
mainder of my estate, real and personal, to my niece Gertrude El Mills of 
Albany, N. Y., and my cousin Carrie B. Whiff en of Utica, N. Y., in equal por- 
tions, share and share aUke." 

There is no specific gift of this Pullman Company stock. It was 
a part of the general estate, and did not take on the character of 
"rest, residue and remainder" held for Walter B. Palmer until the 
estate was settled and the decree of July 12, 1909, was entered. The 
decree shows that shares of this Pullman stock had been sold, and it 
is presumed that all dividends on same paid between the death of 
hstber G. Palmer and the accounting were accounted for. The 
amount of the residuary estate, and of what it consisted, was determin- 
ed on the entry of that decree. This is the rest, residue, and remain- 
der of which Walter B. Palmer is given the use and interest and in- 
come. It was set apart by the decree of the surrogate in the form 
of 411 shares of Pullman stock, of the then value of $60,417, subject 
to commissions, $1,042.94, and expenses $28, less the cash in hand, 
$493.97, and such executor was authorized by the decree to sell enough 
of this stock to pay the balance of such commissions. 

The decree, to which Walter B. Palmer assented, directed this stock 
to be held in specie. This decree fixed the then cash value of this 
stock at $147 per share. This value at that time (July 12, 1909) was 
determined by the value of all the property of the Pullman Company 
then owned by it. As between Walter B. Palmer and the remainder- 
men, he was entitled to have this kept good, if the property of the 
Pullman Company would do it, and this was the right of the re- 
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maindermen as well ; and Mr. Palmer was entitled to the interest and 
income — that is, dividends in cash declared and paid on this stock 
from the date of that decree and nothing more. If the property of 
the Pullman Company became more valuable, and the stock set apart 
by the decree became more valuable, this increase added to the value 
of the "rest, residue and remainder," but did not necessarily add to 
the dividends or income of the life tenant. If by reason of the mak- 
ing of this stock dividend April 30, 1910 (the increase of capital 
stock), the value of the 411 shares was lessened or impaired, the life 
tenant as well as the remaindermen was entitled to have it made good 
by this additional stock, and, in any event, as this stock dividend in 
great part came out of the value of the rest, residue, and remainder 
the life tenant is entitled to all dividends thereon, but not to the stock 
itself (new or additional stock), as that is neither interest nor income 
.nor cash dividends, unless it be that some part of this new or addi- 
tional stock actually represents and comes from income or interest 
or cash dividends on this "rest, residue and remainder." 

The statements and figures in evidence show that the value of the 
"rest, residue and remainder" has not been impaired or lessened by 
the mere declaration and making of this "stock dividend,*" but that 
it would be by turning over to the plaintiff individually as his own 
this new or additional stock. The value of each of the 41 1 shares of 
stock, constituting the rest, residue and remainder, was $147. After 
the making of the stock dividend, and the consequent increase of 
stock, the value of each share is only $109.13. True, the number of 
shares belonging to the estate and to the rest, residue, and remainder 
is increased ; but the value of each share is decreased from $147 per 
shar^ to $109.13 per share. These are the figures presented, and- as 
to which there is no dispute. 

[3] The statement in evidence, Exhibit A, shows the "composition 
of $20,000,000," the stock dividend in question, and, from it, it ap- 
pears that of earnings, etc., after July 12, 1909, there went into this 
new stock from the "insurance reserve fund" $206,064.18, and from 
"amount added to surplus" from August 1, 1909, to February 28, 1910, 
the sum of $5,972,741.79. All the balance of this $20,000,000 was 
from "insurance reserve fund" from July 31, 1893, to July 31, 1909, 
extension of* plant in 1907, "reserve for doubtful accounts" in 1SK)8, 
prior to July 31, and amounts added to surplus in 1906, 1907, 1908, 
and 1909, prior to or on July 31 of that year. The "insurance re- 
serve fund" is a sum set apart to make good losses not covered by in- 
surance. Assuming that the $5,972,741.71 was taken from the surplus 
earnings of the company from August 1, 1909, to February 28, 1910, 
a proportional part of this, as represented in the new stock, is all this 
plaintiff would be entitled to under the New York rule of apportion- 
ment. Clearly earnings and accumulations earned and made prior to 
the setting aside of these shares of stock in July, 1909, as the rest, 
residue, and remainder are not interest or income or dividends accru- 
ing to this plaintiff on such a well-defined and specified "rest, residufe 
and remainder" ascertained and determined by the decree of the Sur- 
rogate's Court of July 12, 1909. 
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Assuming that' this plaintiff was entitled to the earnings and income 
of the rest, residue, and remainder of the estate, as it was, prior to 
the decree of July 12, 1909, and that such earnings and income went 
into the general estate ^nd was used in payment of debts, etc., the de- 
cree of ^e Surrogate's Court settled all that and fixed the "rest, resi- 
due and remainder," both in value at that time and of what specific 
property it consisted. It was represented by these 411. shares of this 
stock. That value of the stock was fixed and determined by the value 
of all the property of every name and nature owned by the Pullman 
Company at the date of that decree. If by subsequent action of the 
stocldiolders and board of directors some of that property has been 
taken, or set apart, and is now represented by additional shares of 
stock, this stodc dividend, the share and interest of the estate held 
for the use of the plaintiff for his life, remainder to the ultimate bene- 
ficiaries named, is not changed, except in form. This, of course, is 
not considering the fact that in this new stock we have represented 
$5,972,741.79 of earnings for 1909, 1910, after August 1, 1909, and up 
to February 28, 1910. 

Is this plaintiff entitled to have a proportional part of that new stock 
set apart and issued to him, such part as represents his interests in that 
$5,972,741.79, considering and treating it as interest and income deriv- 
ed from the 41 1 shares of stock and to which he was entitled under the 
will and the decree of the Surrogate's Court? The stockholders by 
vote have said that this $5,972,741.79, instead of being divided amongst 
the stockholders in accordance with their stock holdings in a cash divi- 
dend, shall be held as a part of the capital of the company and rep- 
resented by new or additional capital stock issued to the stockholders, 
and the board of directors, being thus authorized by the stockholders, 
by resolution directed that this increase of capital stock "be distributed 
pro rata to the stockholders of the company in the ratio of 20 shares 
to each 100 shares held by the stockholders of record as of the 30th 
day of April, 1910," etc. In Gibbons v. Mahon, supra, 136 U. S. 559, 
10 Sup. Ct. 1059, 34 L. Ed. 525, the court says : 

"A stock dividend really takes nothing from the property of the oorporatloxu 
and adds nothing to the Interests of the shareholders. Its property is n<K 
diminished, and their Interests are not increased. After such a dividend, as 
before, the corporation has the title in all the corporate property ; the agm^^- 
gate Interests therein of all the shareholders are represented by the whole 
number of shares ; and the proportional Interest of each shareholder remains 
the same. The only change is in the evidence which represents that interest ; 
the new shares and the original shares together representing the same pro- 
portional Interest that the original shares represented before the issue of 
new ones." 

The court (136 U. S. at page 561, 10 Sup. Ct. at page 1059, 34 Lw 

Ed. 525) further says : 

"In Great Britain, it is well settled that where a corporation, whether au- 
thorized or unauthorized by law to increase Its capital stock, aecumnlates 
and invests part of its earnings, and afterwards apportions them among Its 
shareholders as capital [and that is what was done in the instant easel, the 
amount so apportioned must be deemed an accretion to the capital of eacn 
share, the income of which only is payable to the tenatit for life.*' 
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In Bailey v. Railroad Co., 22 Wall. (U. S.) 604, 22 L. Ed. 840, it 
is stated that: 

*'Aa a general mle, stock dividends, even when they represent net earnings, 
become at once a part of the capital of the company" and "such a dividend. 
If earned and declared, necessarily increases the value of the old stock, if 
new stock is not Issued, and in that mode reaches substantially the same re- 
sult." 

In Williams v. Western Union Tel. Co., 93 N. Y. 162, the Court of 
Appeals of the state of New York said : 

**When a corporation has a surplus, whether a dividend shall be made, and, 
if made, how much it shall be, and when and where it shall be payable, rest 
in the fair and honest discretion of the directors uncontrollable by the courts,'^ 

• ■ ^ . 

In the instant case, to make a decree that any part of this additional 
stock be issued and delivered to this plaintiff as his individual prop- 
erty, instead of to him as a stockholder and as executor, would be for 
this court to reverse and change the action of the stockholders and 
board of directors of the Pullman Company, and to proceed contrary 
to the English rule, the rule of the Supreme Court of the United 
States, which I think controlling on this court, and the rule in Massa- 
chusetts, Rhode Island, and Maine. See cases cited in Gibbons v. Ma- 
hon, 136 U. S. pp. 564, 565, 10 Sup. Ct. 1057, 34 L. Ed. 525. 

I think this action cannot be maintained on the facts proved and 
that there must be a decree dismissing the bill on the merits, but, in 
view of all the facts and the not harmonious decisions of the courts, 
without costs. 



• UNIVERSAL TRAJJSP. CO., Inc., v. NATIONAL SUREITT CO. 
(District Court, S. D. New York. June, 1918.) 

1, Courts ^s>334 — Federal Coubt — Sgibe Facias. 

Under Judicial Code, { 262 (Conip. St 1916, § 1239), empowering District 
Courts to issue writs of scire facias, tbey may do so in a state which has 
abolished the writ. 

2, Appeal and Ebrob 9=:>1239 — Scibe Faclas — Natxjbb of Wbct. 

The writ of scire facias, to enforce Uabillty of the surety on an ap* 
peal bond, is original only in the sense that, being obtained, the subse- 
quent procedure is as in an action at law, entitling the defendant to 
answer and to jury-txial. 

8. Appeal and Ebbob <J=»1239— Appeal Bond— Soibe Facias. 

It is not ground of objection to issuance of scire facias against the 
surety on an appeal bond, to enforce its Uabllity thereon, that it was not 
a party to the original action. 

4 Courts ^=»334— Fedebal Coubt— Common -Law WBn>--PBOCEDURE. 

In absence of rule of federal court, a common-law writ will proceed 
in accordance with the settled practice at common law. 

• 

At Law. Application by the Universal Transportation Company 
for writ of scire facias against the National Surety Company. Plea 
to jurisdiction overruled. 
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J. Parker Kirlin, John M. Woolsey, and I^. de Grove Potter, all 
of New York City, for the motion. * 

T. Langland Thompson and James S. Darcy, both of New York 
City, opposed. 

MAYER, District Judge. This is an application for a writ of scire 
facias by plaintiflE against the surety company. 

Plaintiff heretofore recovered in this court a money judgment at 
law against a steamship company known as Rederiaktiebolaget Amie. 
The Amie and the surety company executed a bond or undertaking, 
and'the Amie sued out a writ of error. The judgment was thereafter 
modified and affirmed, and the plaintiff, having failed to collect the 
judgment against defendant, has moved for a writ of scire facias to 
issue against the surety on the bond requiring it to show cause why it 
"ought not to have execution against it, the said National Surety- 
Company, for the amount due to the plaintiff for its damages and 
costs under the judgment aforesaid." The surety company, by plea 
or answer, alleges, inter alia, as matter of * law, that the court is with- 
out jurisdiction to" proceed against it in this summary manner. 

The question now under consideration is solely that of jurisdiction. 
The grounds on which the jurisdiction of the court is challenged are : 
(1) That the writ is obsolete in New York; (2) that such a proceed- 
ing is the commencement of a new action, which must fail because of 
lack of diversity of citizenship ; and (3) that the present action is, in 
any event, merely the continuation of the original action at law, and 
hence (a) because the surety company was not a party to the original 
action it cannot be proceeded against, and (b) there is no rule of 
court which permits or recognizes the writ, and therefore the gause 
must proceed in accordance with the law and practice of New York. 

[1] 1. While the Writ has disappeared from the New York prac- 
tice, it is specially preserved by the Judicial Code, which, in section 
262", provides: 

''The Supreme Court aiid the District Courts shaU have power to issue writs 
of scire facias ♦ • • and the District Court sliall have power to Issue all 
writs not specifically provided for by statute, and which may be necessary for 
the exercise of their respective jurisdictions, and agreeable to the usages and 
principles of law." Act March 3, 1911, c. 231, 36 Stat. 1162 (Comp. St. 1916, 
§ 1239). 

The foregoing provision plainly means that the writ may be availed 
of in any jurisdiction, even though the state in which the federal 
forum is situated has abolished the writ. The reason doubtless is 
that Congress regarded it as necessary to revive judgments or to re- 
cover upon recognizance or bonds that the litigant should not be com- 
pelled to resort to the state courts, but could find and pursue his 
remedy in the court where the judgment was had. The writ is in 
the nature oi an ancillary arm. 

[2] 2. Writs of scire facias are of two kinds: 

(1) The continuation of a previous action such as a scire facias to 
revive a judgment and to have execution on it. Collin Co. Na- 
tional Bank v. Hughes, 155 Fed. 389, 83 C. C. A. 661; Grantland v. 
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Memphis (C. C.) 12 Fed. 287; Wonderly v. Lafayette Co. (C. C.) 
n Fed. 665; King v. Davis (C. C.) 137 Fed. 198; Davis v. Davis, 
174 Fed. 786, 98 C. C. A. 494; Owens v. Henry, 161 U. S. 642, 16 
Sup. Ct. 693, 40 L. Ed. 837; Brown v. Wygant, 163 U. S. 618, 16 
Sup. Ct. 1159, 41 L. Ed. 284; Browne v. Chavez, 189 U. S. 68, 21 
Sup. Ct. 514, 45 L. Ed. 752. 

(2) A scire facias which is in the nature of a new suit, such as a 
writ to review that which has happened, to recover upon recognizance 
or bail bond, etc. Insley v. United States, 150 U. S. 512, 14 Sup. 
Ct. 158, 37 L. Ed. 1163; Hollister v. United States, 145 Fed. 773, 
76 C. C. A. 337; United States v. Ambrose (C. C.) 7 Fed. 554; Kirk 
V. United States (C. C.) 134 Fed. 331 ; lA, 137 Fed. 753, 70 C. C. A. 
187; Id., 204 Fed. 688; United States v. Taylor (D. C.) 157 Fed. 718; 
J5 Cyc. 1145; Foster's Federal Practice, 1248; Hughes' Federal 
Procedure, 297. 

In the case of Washburn v. Pullman Palace Car Co. (C. C.) 66 Fed. 
790, 76 Fed. 1005, 21 C. C. A. 598, it was held that a writ of scire facias 
would lie to enforce the liability for costs on a judgment of the fed- 
eral court against the indorser of a writ, who, under Massachusetts 
practice, occupies the position of surety on a cost bond. , In Bozman 
V. Armistead, 4 N. C. 616, it was held that a scire facias would lie 
upon an injunction bond, it being made part of the record by stat- 
ute. In Egan v. Chicago & Great Western Railway (C. C.) 163 Fed. 
344, where a motion was made by the plaintiff for judgment against 
the surety upon a supersedeas bond under a state statute. Reed, Dis- 
trict Judge, said at page 350: 

*'Ttii8 proceeding is, analogous to that of scire facias, a Judicial writ at 
common law to revive judgments or to obtain satisfaction thereof, from 
sureties npon bail or other recognizances taken in the proceedings in whlcii 
the judgment Is rendered. 3 Black. Com., 416-422; Owens v. Henry, 161 U. S. 
642-645, 16 Snp. Ct 683, 40 L. Ed. 837; Pullman's Palace Car Co. ▼. Wash- 
bum (C. C.) 66 Fed. 790; McGee v. Barber, 14 Pick. (Mas*) 212." 

It has also been held in the following cases that a scire facias is 
a proper process to obtain execution for costs against the indorser of 
an original writ. Reid v. Blaney, 2 Greenl. (2 Me.) 128; McGee v. 
Barber, 14 Pick. (31 Mass.) 212; Ruggles v. Ives, 6 Mass. 494; Mil- 
ler V. Washburn, 11 Mass. 411 ; Merrill v.^ Walker, 24 Me. 237; New- 
son's Administrator v. Ran, 18 Ohio, 240. ' 

A scire facias is a judicial writ used to enforce execution of some 
matter of record on which it is usually founded; but, though a judi- 
cial writ or writ of execution, it is so far original that the defendant 
may plead to it. , As it disclosed the facts on which it is founded, and 
requires an answer from the defendant, it is in the nature of a dec- 
laration and the plea is properly to the writ. Winder v. Caldwell, 14 
How. 434, 14 L. Ed. 487; Dickson v. Wilkinson, 3 How. 57, 11 L. 
Ed, 491; Hunt v. United States, 61 Fed. 795, 10 C. C. A. 74; 35 
Cyc. 1149; Hughes' Federal Procedure, 298, 299. 

A suit on a recognizance or bond is an original proceeding. Davis 
V. Packard, 7 Pet. 276, 8 L. Ed. 864; Winder v, Caldwell, supra; 
United States v. Payne, 147 U. S. 687, 13 Sup. Ct. 442, 37 L. Ed. 332. 
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From the foregoing it appears that the writ is original only in the 
sense that once obtained the resultant procedure is the same as any 
action at law entitling a defendant to answer and to a jury trial. 
The extent or limitations of the subject-matter which may be liti- 
gated at the trial need not now be considered. 

[3, 4] 3. (a) The fact that the surety was not a party to the orig- 
inal action is immaterial. The very nature and purpose of the writ 
are inter alia to reach the surety who obviously is not a party to the 
original suit. 

(b) Common law rule VI of this court provides: 

"In all cases not provided for by the rules of this court causes at common 
law shall proceed as nearly ^ may be in acMrdance with the law for the 
time being of the state of New York and the practice thereunder of the Su- 
preme Court of said state." 

This rule was enacted in accordance with the Conformity Act, to 
point out procedure in such cases as were otherwise not provided ^or 
by special rules wherein procedure peculiar to the United States 
courts have been adopted or followed, as, for instance, rule 3, which 
provides for the service of process in the first instance by the marshal. 

Clearly; in the absence of a rule, a common-law writ will proceed 
in accordance with the settled practice at common law. That proce- 
dure is interestingly described in a memorandum of the clerk in 
Kinney y. Plymouth Rock Squab Co. (District, of Massachusetts, 
No. 107, Law), a copy of which will be filed with this memorandum 
.for the information of those who may have occasion hereafter to 
resort to the writ. 

The rare use of the writ in this jurisdiction has been due probably 
to the few instances where the surety has resisted payment of his 
undertaking and probably partly to the unfamiliarity of New York 
practitioners with its use and efficacy. It is but fair to the surety 
company to state that it refuses to pay because of notice of certain 
defenses urged by its indemnitors in protection of their rights, as 
they understand them. 

The conclusion is that the court has jurisdiction to issue the writ 
and the matter may proceed in due and orderly course. 

NOTE. 

The memorandum of James S. Allen, clerk, in Robert D. Kinney t. Plymouth 
Rock Squab Company, referred to above, is as follows: 

Authorities Submitted on the Question of the Issuance of a Writ o£ 

Scire Facias. 

The question is whether the clerk has authority to issue a writ of sdre 
facias to revive a Judgment, as of course and as of right, without special or- 
der of the court 

Judicial Code, § 262: '*The Supreme Court and the District Courts shall 
have power to issue writs of scire facias ♦ ♦ • and the District Courts 
shall have power to issue all writs not specificallj^ provided for by statute, 
which may be necessary for the exercise of their respective jurisdictions, and 
agreeable to the usages and principles of law." 

Judicial Code, § 9: "Any District Judge may, upon reasonable notice to the 
parties, make, direct and award, at chambers or in the clerk's office, and 
in vacation as well as in term, all such process, commissions, orders* rulee^ 
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and other proceedings, whenever the same are not grantable of course, accord- 
ing to the rules and practice of the court." Comp. St 1916, § 976. 

I. Court Rule or Order. 

We have not been able to find any rule or order of this court authorizing 
the clerk to issue the writ of scire facias as of right, or as of course. It 
should be observed,; however, that we find no rule or order authorizing the 
clerk to issue ordinary writs of summons and attachment, yet it is the im- 
memorial custom for the clerk to sell them in blank to any applicant, as of 
right, without the order of the court, although we still cling to the phrase 
that "the plaintiflt. sues out a writ." 

The clerk is p;ro^ided with a printed blank form for a writ of scire facias, 
which form was printed nearly a century ago. This is not conclusive evi- 
dence, however, that the clerk has power to sell the writ in blank to any ap- 
plicant, for -we are si^ttllarlj provided with writs of execution in blank, and 
yet issue one only when the clerk is satisfied that the record warrants it, 
and after its blanks have been filled in by the clerk. 

II. Precedents in This CJourt 

We have appended (marked Appendix B) a statement of the previous in- 
stances of writs of scire facias of the Circuit and District Courts for this 
district. It appears that, when the writ was issued upon the decease of a 
party pending litigation, it has always issued only upon motion allowed by 
the court ; on the other hand, in the very rare instances where the writ has 
issued to revive a Judgment, the record does not Indicate whether it was is- 
sued by order of the court or not. 

III. Form of Writ 
It should be noted that the form of writ which has been in use in this court 
for more than a century (see copy annexed marked Appendix C) sets forth 
that the plaintifT has recovelred against the defendant a certain sum of mon- 
ey and cc^sts,.." whereof the said defendant is convict, as to us appears of rec- 
ord," and contains the words, "Whereas the said plaintiff has made applica- 
tion to us to provide remedy for him in that behalf." The inference is that 
the writ is to isSue only upon application to the court, and only when the 
court sees that there is a judgment of record in the court 

IV. Authorities Regarding Writ in General. 

We have appended (marked Appendix A) a list of some of the leading cases 
upon scire facias in this country. It appears from these authorities that these 
writs are of t\^'o kinds : (1) A scire facias which is a. continuation of a previous 
action, such as a scire facias to revive a judgment and to have execution upon 
it (2) A scire facias which is a new suit such as a writ to vrepeal letters 
patent, to recover upon a recognizance, etc. To each kind of writ however, 
the defendant may plead, and the case pit>ceeds much like a new action. 

A scire facias to revive a judgment, being based upon a record of judgment 
can be granted only if there is such a record, and it can issue only from the 
court having possession of the record upon which it is founded; jurisdiction 
does not depend upon the residence of the party, or upon the amount in con- 
troversy. The writ cannot be sued out after action upon the judgment has 
become barred by the statute of limitations ; but, if sued out before that time, 
it starts the statute of limitations to run anew. It is well settled that the 
District Court may issue, and direct the manner of service of, a writ of scire 
facias upon* Its own judgment, so as to warrant it in entering a judgment of 
revivor thereon. The requirements for actual service upon a defendant are 
not as strict as in the case of a writ of summons, because it is merely the 
continuation of another action In which the defendant has already been 
duly served. Thus It is well settled that a judgment of revivor may be ren- 
dered in the court where the original judgment is recorded, upon the Issuance 
of a writ of scire facias and its service in such manner as the court may 
direct, or upon two successive returns of nihil, whether the defendant then 
resides withha or without that Jurisdiction. Such judgment of revivor is 
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valid Within the jurisdiction. The better opinion is that if ift also valid in 
any other jurisdiction where the defendant then lives, unless the statute of 
limitations upon the original judgment had already run in the jurisdiction 
where defendant then lives, when the judgment of revivor was entered. 

Upon a writ of scire facias the defendant cannot put in Issue the validity 
of the original judgment, but he can deny the existence of such a record, or 
set up any defenses arising since the orC^nal judgment, such as payment, re- 
lease, statute of limitations, etc. The purpose of the writ Is really to warn 
the defendant to plead any defense he may have ih bar of a new execution 
upon the old judgment The writ thus assumes tiie existence of the record 
judgment upon which it is based, and must recite such judgment It need 
not, however, recite all the proceedings upon which the judgment was given. 
The writ thus serves as a declaration as well as a writ. 

It is stated in Foster on Scire Facias that in England at common law the 
writ would issue of course upon a praecipe, without rule or motion, if the 
judgment was less than 7 years old; if'over 7 and less than 10 years old, a 
treasury rule was necessary; if more than 10 and less tlian 15 years old, it 
was granted only upon motion during term, or by judge's order in vacation; 
if the judgment was more than 15 years old, it was issued only upon a rule 
to show cause. It is said,, also, that as a general rule it would issue only 
upon an affidavit by the judgment creditor, or his attorney, that the jodg- 
nient \Vas still unsatisfied. 

v. Authorities Regarding Authority to Issue Writ 

There is authority for the view that a writ of sciTe facias to revive a judg- 
ment issues only upon order of the court: 

Frierson v. Harris, 5 Cold. (45 IJemi.) 140, 94 Am. Dea 220: '^The derk had 
no power, or authority, to issue the writ ; its issuance is a judicial act based 
ui>on a suggestion entered of record, and it must be awarded by the court" 
See, also, Hillman Brothers v. Hickerson, 3 Head. (Tenn.) 575 ; Bank of West 
Tenn. v. Marr, 13 Lea, 108; Sherwood v. Pearl, 1 Tyler (Vt) 319, 327. 

Walsh V. Haswell, 11 Vt. 85 : "Is a judicial writ, Ibunded upon the records 
of the court, and should be granted only by those who have official access to, 
or are keepers of the record." »• 

Contra: Goddard v. Delaney, 181 Mo. 564, 80 S. W: 886: •'The rules of the 
court in England recognized the right to have the writ issue as of course 
without the order of the court, when applied for within certain periods, but 
required such an order after such periods.** The court held that a writ in a 
proper case may issue as of course out of the clerk's office without the order 
of the court first being had. See, also, cases cited in Appendix A 

Le>vis V. Commonwealth, 106 Va. 20, 54 S. E. 999, in the Supreme Court of 
Appeals, Virginia, 1906 : A scire facias to revive a judgment may be sued out 
of the clerk's office without the intervention of the court; but a scire facias 
praying an award of ex-ecution upon a ball bond must issue in accordance with 
the mandate of the court, for a condition precedent to its issuance is that the 
recognizance shall be declared to have' been forfeited. 

YI. Massachusetts Law. 

Perkins v. Bangs, 206 Mass. 408, 413, 92 N. B. 623: The remedy of a scire 
facias when first provided by Stat. Mass. 1785, c. 6, was discretionally slanted 
only on application to the court from which the execution issuied; but since 
R. S. Mass. c 73, § 21, the writ is purchased at the clerk's office and issues 
as of right The necessary recitals and alterations which constitute tlie 
declaration are filled in, not by the clerk, but by counsel. 

R. S. Mass. c. 73, § 21 (1836), provides, in substance, that if, after the exe- 
cution is returned, or recorded, it apiwars to the creditor that the estate 
levied upon was not the property of the debtor or not liable to be seized, or 
that it cannot be held, "the creditor may sue out of the clerk's office of tbe 
court from which the execution issued a writ of scire facias to the del>tor. 
requiring him to appear and show cause why an alias execution should not be 
issued on the same judgment" 

The authority given by this statute to sue out the writ from the clerk's 
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office, as of right, seems to have been api^cable to only a limited dass of 
cases in which a «clre fadaa mlisht issue; nevertheless, because of It, the 
custom appeara to have grown up in the Massachusetts state courts for the 
clerk to sell blank writs of sdre facias as of right to any applicant. The 
question is whether xinder the federal Conformity Statutes (R. S. S§ 914, 919, 
916 [Comp. St. 1916, |§ 1637, 1539, 1540]) and our district court rule U, this cus- 
tom should be followed in the federal court. In Collin County National Bank 
V. Hughes, 155 Fed. 389, 394, 83 O. C. A. 661, the Circuit Court of Appeals 
says that the power of the Circuit Court to issue and serve its writ of 
scire facias is derivM from the Constitution and act of Congress, and cannot 
be restrained, limited, or made less efficacious by the statutes of the state, 
and that the Act of Conformity does not require the Circuit Court to follow 
the method of service of its writ prescribed by a state statute. 

VII. Conclusion. 

It aeefXis fairly deducible from these authorities that a writ of scire facias 
to revive a judgment should not issue, unless either the court or the clerk is 
satisfied that the records of the court contain what purports to be a judgm^it. 
Other reasons for this deduction are: (1) The fact that the sole foundation 
and Jurisdiction of the writ is the existence of a record Judgment in the same 
court. (2) The nature of the writ itself; it is a writ to enforce a Judgment; 
it is in many ways analogous to a writ of execution, which issues only if the 
clerk is satisfied that there is a record Judgment.' It should be noted that one 
of its essential allegations is identical with that contained in a. writ of execu- 
tion, namely, the allegation that the plaintiff has recovered Judgment against 
the defendant in a certain sum, and costs in a certain siun, "as to us appears 
of record*' ; also the allegation that "execution remains to be made." It dif r 
fers radically from a writ of summons and attachment, which is not based 
upon any matter of record, and aa to which it would be manifestly improper 
for the clerk or the court, before Issuing the writ, to pass upon any of the 
facts alleged by the plaintiff, since such facts are the very matters subsequent- 
ly to be put in issue at the trial. (3) There is a certain impropriety, to say the 
least, in the courts by the hand of the clerk, signing a writ which states that a 
certain thing appears to him of record, unless the court, or the derk, has the 
right before signing to satisfy himself that such a record exists. (4) The ease 
of getting Judgment upon a retxim of nihil, without actual notice to the de- 
fendant, and without, therefore, the defendants having an opportunity to raise 
the issue of the existence of a record, makes it important that the writ should 
not originally issue unless the court or the clerk la Batisfled of the prima 
facie existence of a record of Judgment. 

Appendix A. 
Conin County National Bank v. Hughes, 15^ Fed. 414, 81 0. O. A. 556; Id., 
155 Fed. 389, 83 O. C. A. 661 ; Pullman Palace Car Co. v. Washburn (C. 0.)'66 
Fed. 790; Id., 76 Fed. 1005, 21 C. C. A. 598; Wbnderly v. Lafayette County 
(C. C.) 77 Fed. 665; Id., 92 Fed. 313, 34 C. a A. 360; King v. Davis (C. C.) 
137 I^d. 196; Id., 157 Fted. 676, 86 C. O. A. a48; Davis v. Davis (C.C.) 164 
Fed. 281; Id., 174 B?ed. 786, 98 Q a A. 494; Owens v. Henry, 161 U. S. 642. 
16 Sup. Ct 693, 40 U Ed. 837; Brown v. Wygant, 163 U. S. 618, 16 Sup. Ot 
1159. 41 L. Efd. 284; Browne v. Chave«, 181 U. S. 68, 21 Sup. Ct 514, 45 L. 
Ed. 752; Hollister v. United States, 145 Fed. 773, 779, 76 a a A. 387; 
Winder v. CaldweU, 14 How. 434, 443, 14 L. Ed. 487 ; United States v. Payne, 
147 U. S. 687, 690, 13 Sup. Ct 442, 37 L. Ed. a32; Kii* v. United States (C. 
C.) 124 Fed. 324, 339; Id. (C. C.) 131 Fed. 331, 336; Id., 137 Fed. 753, 70 C. C. 
A. 187; Sherwood t. Pearl, 1 Tyler (Vt) 319, 327; Treasurer v. Moore, 1 
Tyler (Vt) 329; Walsh v. Haswell, 11 Vt 85, 88; 19 Encyclopedia Pleading 
and Practice, 266 ; Foster on Scire Facias (London 1851). See also, Weaver v. 
Roggs, 38 Md. 255; Brown, Adm*r, v. Chesapeake & Ohio Canal Co. (C. C.) 4 
Fed. 770; Grantland v. Memphis (C. C.) 12 Fed. 287; Stewart v. Justices of 
County Court, 47 Fed. 482; United States v. Houston (D. C.) 48 Fed. 207; 
Wrightman v. Boone County (C. C.) 82 Fed. 412 ; Id., 88 Fed. 435, 31 C. C. 
A. 570; Egan v. Chicago Great Western Railway Co. (C. C.) 163 Fed. 344; 
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Hunt V. United States, 166 U. S. 424. 17 Sup. Ct 609, 41 L. Ed. 1063; Dickson 
V. Wilkinson, 3 How. 57, 61, 11 li. Bd. 4ftt; State v. lighton, 4 G. Greene 

(Iowa) 27S; Pears v. Bache, 1 N. J. I^w, 206; Warwick y. , 20 N. J. 

I^w, 116 ; Hopkiqs v. Howard, 12 Tex. 7 ; Commonwealth v. Downey, 9 Mass. 
520; Osgood v. Thurston, 23 Pick. (Mass.) 110; Universal Optical Corporation 
V. Globe Optical Co.. 228 Mass. 85, lia N. E. 491 ; Hablb v. Evans, 222 Mass. 
480, 483, 111 N. B, 362. 

Appendix B. 

In the records of the United States District and Circuit Courts for the 
District of Massachusetts, the only instances which we have been able to 
find since the foundation of the courts in 1789 of the issuance of the writ 
of scire facias upon an unsatisfied judgment are : 

Circuit Court. Broome v. Ashman, Records, vol. 1, p. 172, August 13. 1794. 

Clarke v. Murietta and Trustee, Becords, voL 18, p. 383, Docket No. 58, Oc- 
tober, 1826. 

Gaff V. Dailey, Records of 1876, p. 464, Docket No. 828, May, 187«. 

District Court United States v. Moses, Records, vol. 78, p. 389, Docket No. 
370, June, 1884. 

United States v. Babson, Records, vol. 84, p. 121, No. 758, April, 1888. 

In none of these cases is there anything either among the papers or in the 
records to Indicate whether or not application was made to the court for the 
Issuance of the writ 

Several times the writ of scire facias has been Issued in the case of the 
death of a imrty to a pending suit, in order to summon in the executor or ad- 
ministrator of the deceased. The writ is always based upon a suggestion of 
the death of the party and an application to the court for the issuance of the 
writ, Fletcher v. Randall, C. C. Law No. 253. 1907; Carter-Corey Com- 
pany V. Brigham, C. C. 520, D. O. 68, 1913; Pullman Palace Car Company 
V. Butler, C. C. Records, vol. 101, p. 109, 1894; United States Construction 
Company v. Webb D. a Law 15, 19L3. 

Appendix O. 

United States of America, Massachusetts District 

To the Marshal of Our District of Massachusetts^ or Either of his Deputies- 
Greeting : 

Whereas, r- before our of our court, holden at Boston, 

within and for our said district of Massachusetts, on the day of 

in the year of our I^rd one thousand eight hundred and • by the con- 
sideration of our said , recovered against the sum of $ 

and also $ — — — for costs and charges by about suit in that 

behalf expended; whereof the said ■ ■■' is convict, as to us appears of 

record. And although Judgment be thereof rendered, yet the executicm of the 
said debt or damage and costs doth yet remain to be made — whereof the 

said ha — made application to us to provide remedy for in 

that behalf: Now to the end that justice be done, we command you, that you 

make known unto the said that — ^he be before our of our said 

court, to be holden at Boston within and for our said district of Mas- 
sachusetts, on the day of to shew cause (if any — ^he ha — ) 

wherefore the said ought not to have execution against -= the said 

for debt or damage, and costs aforesaid; and further to do 

and receive that which our said court shall then consider ; and there and then 
have you this writ, with your doings ther^n. Herein fail not Witness 

, Esq., at Boston, the day of ■ ■ In the year of our Lord one 

thousand eight hundred and . * Clerk. 
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In re NORTH STAR ICE & COAL CO. 

Petition of GRIFFIN ICE & COAL. CO. 

(District Court, E. D. O^nnessee, N. D. May 13, 1918.) 

No. 1949. 

L Bankbuptot ^=91^3 — Segttreo Claims—Proof. 

Where a secured creditor made a purely formal proof of claim, and 
did not allege any insufficiency in the security, or take any of the steps 
provided for by Bankruptcy Act July 1, 1898, f 57e (Comp. St. 1916, § 
0041), it was not entitled to have its secured claim allowed in any amount, 
tn order that it might participate in the creditors' meetings. 

2. Bankbuttcy ^=>327(2) — Tbusteb— Rights. 

Under Bankruptcy Act July 1, 1898, §| 67, 70 (Comp. St. 1916, §§ 9651, 
9654), the trustee takes only the bankrupt's equity in the property, sub- 
ject to valid liens, and the lienholder, unless restrained, may enforce 
the lien without regard to the bankruptcy court 

3. Bankbuptoy ^=3214 — Cot7RT&— Rights. 

A bankruptcy court may, in the interest of general creditors, regrulate 
the method of enforcing liens, in order to realize as much as possible 
from .the bankrupt's 'equity. 
4- Baxkbuptct ^=»258 — Cotjbts— Authority. 

Where property comes into the possession of the bankruptcy court, 
it may sell the same free from liens, and award the lienholder a prefer- 
ential payment, representing the proceeds of his iien ; but such practice 
is of doubtful propriety, where the right to a lien is disputed. 

5. Bankbuptoy ^=»258—Pbooeedin as— Authority of Court. 

The bankruptcy court may in its discretion sell merely the bankrupt's 
equity in the property, and leave the lienholder to enforce his lien by 
appropriate proceedings. 

6. BAlfKBUPTCY ^=»327(2) — CbEDITOBS— SECUBED CBEiDITOBS. 

A secured creditor is not even required to file a formal proof of claim, 
though, where the trustee has taken possession of the property and 
sold it, he may file a petition to obtain the proceeds of the lien in the 
hands of the trustee. 

7. Bankruptcy ^=^345 — ^Debts— Priority. 

Bankruptcy Act July 1, 1898, § 64b (5) (Oomp. St 1916, § 9648), di- 
recting payment of debts having priority, does not relate to claims se- 
cured by specific liens on property protected by section 67 (section 9651). 

8. Bankruptcy ^=s>150 — Taking Possession of Incukbereu Property. 

Bankruptcy court Is not required to administer property burdened 
with liens, and should do so only when it is for the interest of the gen- 
eral estate. 

9. Bankruptcy ^=»258 — Claims— Opposition to Sale. 

A secured creditor, who filed a formal proof of claim, showing that 
it had mortgages on certain property, held not entitled to object to the 
referee's order directing the trustee to sell the same subject to liens, 
notwithstanding such creditor later filed an unsecured claim for a small 
amount, and the trustee questioned the validity of the mortgage. 

In Bankruptcy. In the matter of the North Star Ice & Coal Com- 
pany, bankrupt. On petition of the Griffin Ice & (kal Company to re- 
view an order of the referee directing the sale of the bankrupt's prop- 
erty subject to an incumbrance. Petition denied. 

^s»For Ow.er cases see same topic ft KBT -NUMBER in all Key-Numbered Digests ft Indexes 
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Webb, Baker & McDermott, of Knoxville, Tenn., for Griffin Ice & 
Coal Co. 

L. C. Ely, of Knoxville, Tenn., for trustee in bankruptcy. 

Johnson & Cox, of Knoxville, Tenn., for S. L. Lewis, petitioner for 
review of referee's order. 

SANFORD, District Judge. [1] After the appointment of the 
trustee in this cause, he intervened in a proceeding pending in the 
Chancery Court of Knox County, in which the affairs of the bankrupt . 
were being wound up, and by order of that court obtained possession 
of all the bankrupt's property except certain property, known as the 
North Side plant, which he elected not to take over. He subsequently 
filed a petition in this cause asking authority to sell another plant, 
known as the North Star plant, which had been taken into possession 
by him, subject to valid incumbrances or in such other manner as the 
court might direct. At the creditors' meeting at which this petition of 
the trustee came up for consideration, the petitioner, the Griffin Ice & 
Coal Company, filed a proof of claim, substantially in accordance with 
Official Form No. 32 for the proof of a secured debt. This proof of 
claim was based on notes of the bankrupt for $36,000 alleged to 
have been given as part of the purchase price for the North Side plant, 
which had been sold by the petitioner to the bankrupt and was still in 
possessicm of the Chancery Court, and secured both by a vendor's lien 
on the North Side plant and by a mortgage on the North Star plant, 
given in further security of $20,000 of this same purchase money debt. 
This proof of claim was entirely formal and contained no prayer for the 
enforcement of the petitioner's security by the bankruptcy court, either 
as to the mortgage or otherwise-, nor was any separate pleading^ filed 
by it asking for enforcement of its mortgage security. The petitioner, 
furthermore did not allege any insufficiency in its security, or take any 
steps as provided by section 5/e of the Bankruptcy Act of July 1, 1898, 
c. 541, 30 Stat. 560 (Comp. St. 1916, .§ 9641), to have the value of its 
security determined in order that its claim might be allowed for any 
excess of its claim over the value of its securities. It was therefore, in 
this situation, not entitled, under the provisions of this clause, to have 
its secured claim allowed in any amount in order that it might 
participate in the creditors' meetings. Re Eagles (D. C.) 99 Fed. ^5, 
697. At this meeting the attorney for the petitioner, stating that he 
also represented certain unsecured creditors who had not filed proofs 
of claim, opposed the petition of the trustee for a sale of the property 
covered by the petitioner's mortgage, and insisted that it should not be 
disposed of until the status of the petitioner's secured claim had been 
ascertained and determined by the court, and opposed the sale of the 
property subject to incumbrances until this was done. He also asked 
an opportunity to show by evidence that the allegation of the trustee's 
petition concerning ^he necessity and expediency of the proposed sale, 
were incorrect; which application was denied. Thereupon, with the 
consent of all unsecured creditors whose claims had been filed and al- 
lowed ill the cause, the referee entered the order which the petitioner 
now seeks to review, adjudging that the petitioner being an alleged 
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secured creditor, so far as the record showed, was not interested in 
the manner or method of the -sale of the property if the sale was to 
be made subject to all valid liens or incumbrances, that only the un- 
secured creditors had the right to be heard on the trustee's petition, 
and that they requested that the sale should be made as recommended ; 
and thereupon ordered the trustee to advertise the property and sell the 
same to the highest bidder subject to all valid and subsisting liens and 
^ incumbrances of every kind and character which might exist in favor 
of the petitioner or other parties, and subject to confirmation by the 
court. Some days after the entry of this order, the petitioner also filed 
its proof of an unsecured claim for $60.53. 

[2-5] Under section 70 of the Bankruptcy Act (Comp. St. 1916, § 
9654), the trustee is vested only with the bankrupt's title to property. 
Hence where the bankrupt's property is subject to a mortgage or other 
incumbrances, the trustee takes only the bankrupt's equity therein, sub- 
ject to such incumbrances ; and since, under section 67 of the Act (sec- 
tion 9651), the validity of the pre-existing liens is not affected, the lien 
holder, unless restrained by the order of the bankruptcy court, may en- 
force the same dehors the court Ward v. Bank of Ironton (6th Circ.) 
202 Fed. 609, 612, 120 C. C. A. 655; Re Gk>ldsmith (D. C.) 118 Fed. 
763, 767; Coll. Bank'cy (11th Ed.) 1050, 1051. Nevertheless the bank- 
ruptcy court may in the interest of general creditors regulate the meth- 
od of enforcing such lien in order to realize as much as possible from 
the banlcrupt's equity. Re Jersey Island Packing Co. (9th Circ.) 138 
Fed. 625, 71 C. C. A. 75, 2 L. R. A. (N. S.) 560; Cohen v. Nixon (D. 
C) 236 Fed. 407, 411. If the property comes into the possession of 
the bankruptcy court it may sell the property free from the lien and 
award the lien holder a preferential payment representing, the proceeds 
of his lien. Re Oconee Milling Co. (5th Circ.) 109 Fed. 866, 48 C. C. 
A. 703; Re Loveland (1st Circ.) 155 Fed. 838, 839, 84 C. C. A. 72; 
Re Keet (D. C) 128 Fed. 651; Re Cutler (D. C.) 228 Fed. 771, 773. 
This practice is, however, of doubtful propriety where the right to a 
lien is. disputed and its dptermination would involve a controversy pro- 
ductive of delay in the bankruptcy proceedings. Re Muhlhauser (6th 
Circ.) 121 Fed. 669, 673, 57 C. C;. A. 423. Or the bankruptcy court 
may, in its discretion, sell merely the bankrupt's equity in the property, 
that is, sell the property subject to the incumbrance and leave the 
lienor to enforce his lien upon the property by appropriate proceedings. 
Re Gerry (D. C.) 112 Fed. 958; Re Cutler (D. C.) 228 Fed. at page 
773 ; Lovel. Bank'cy (2d Ed.) 1093. In thus selling the property sub- 
ject to lien "the trustee acts only in the interest of general creditors." 
2 Lovel. Bank'cy, supra, at page 1094. 

[8-9] There is no provision in the Bankruptcy Act, however, which 
gives the lien claimant the right to enforce his lien in the bankruptcy 
cause itself. He is not even required*to file a formal proof of claim ; 
though where the trustee has taken possession of the property and sold 
it, he may file a petition to obtain the proceeds of the lien in the hands 
of the trustee. Ward v. Bank of Ironton (6th Circ.) 202 Fed. supra, 
page 612, 120 C. C A. 655. Section 64b (5) of the Act (Comp. St. 1916, 
§ 9648) directing the payment of debts having priority does not fe- 
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late -to claims secured by specific liens on the property protected by sec- 
tion 67 of the Act. Re Craniond (D. C.) 145 Fed. 966, 978; Re Yoke 
Brick Co. (D. C.) 180 Fed. 235, 242; 2 Rem. Bank'cy (2d Ed.) § 2188, 
p. 2079; Coll. Bank'cy (11th Ed.) 1013. The bankruptcy court is not 
required to administer property burdened with liens, and should only 
do so when this is for the interest of the general estate. Re Zehner 
(D. C.) 193 Fed. 787, 789. A court of bankruptcy is not a court for 
the administration of assets in which the bankrupt's estate is not in- 
terested, and should not administer property charged with liens except 
in the interest of general creditors. Re Harralson (8th Circ.) 179 Fed. 
490, 492, 103 C. C. A. 70, 29 L. R. A. (N. S.) 737; Re Cutler (D. C.) 
228 Fed. supra, at page 794. The interest of general creditors should 
control as to the mode of sale. Re Keet (D. C.) 128 Fed. at page 652. 
The court, and not the lienors, is to dedde as to the mode of sale. Re 
Howard (D. C.) 207 Fed. 402, 417. 

On the whole, I conclude that as the petitioner had merely filed a 
proof of a secured debt, without alleging any insufficiency of security 
or taken any step necessary to the allowance of its claim for the pur- 
pose of participating in the creditors' meetings, and as it had furtiier- 
more filed no ancillary bill or other pleading asking the enforcement 
of its mortgage through the bankruptcy court (even if this were per- 
missible, a matter not decided) it had no standing in the bankruptcy 
court for the purpose of resisting the sale of the property subject to 
its mortgage, and cannot be deemed to have been prejudiced in any 
way thereby. 

It is true that at the meeting at which this sale was ordered the at- 
torney for the trustee gave notice that he would object to the allowance 
of the petitioner's claim at all, either as a secured or unsecured cred- 
itor. No formal objections to the^ claim were filed, however. It is 
now suggested in the petitioner's brief that there may be a serious ques- 
tion as to the validity of its mortgage, and thjit if the property is sold 
subject to this mortgage, not knowing what the final result may be in 
litigation with the purchaser as to the validity of the mortgage or 
whether there will be any deficiency in its security, it will not be in a 
position to protect itself at the bidding as an unsecured creditor for 
any deficiency in its security. There is, however, no pleading raising 
any such issue. Furthermore it occupied in the court the position of 
asserting by its proof of claim that it had a valid mortgage on this 
property, given as additional security to the vendor's lien retained up- 
on other property, with no suggestion upon its part at *that time 
that its security might be invalid or finally found to be insufficient 
I am of opinion that under this proof of claim as a secured creditor, 
asserting the validity of the mortgage and not asserting the insufficiency 
of the security, it had, as stated, no status for the purpose of resisting 
a sale subject to the mortgage, the validity of which it itself asserted; 
and that if it desired to participate in the proceedings and to be heard 
upon the question of the validity or the sufficiency of its security, it 
should have taken the proper steps provided by the Act to have the 
value of its security ascertained in order that it might be heard as^an 
unsecured creditor to the extent of any probable deficiency. It did,. 
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however, none of these things, but relied at the time solely upon its 
position as a secured creditor, asserting a valid lien upon the property. 
Presumably it is in possession of all facts enabling it to determine the 
validity or invalidity of its mortgage and also in full possession of the 
facts as to the value of the security, and should be in a position to bid 
with more definite knowledge than is possessed by general creditors on 
the equity of the property which was ordered to be sold. Clearly. the 
small unsecured claim for which it filed proof of claim, after the mak- 
ing of the order in question, gives it no greater rights than it had at 
the time the order was made. 

Furthermore while there appears to be no direct authority upon the 
specific question involved, the opinion in Re Burr Mfg. Co. (2d Circ.) 
217 Fed. 16, 19, 133 C. C. A. 126, is strongly persuasive, if not con- 
trolling, of this question. There mortgagees claiming mortgage liens 
upon the bankrupt's property, sought to revise an order of the Dis- 
trict Court confirming a sale of the bankrupt's property, which had 
been made subject to the liens upon the property. The court said that 
the fact that mortgagees had not received notice of the sale was not 
important, as they were not in a position to attack the sale; that 
only such persons could apply to have a judicial sale vacated as were 
interested and injuriously affected by the sale ; and that the mortgagees 
were "without interest, because the order confirming the sale was upon 
the condition that the purchaser * * * should 'accept title to such, 
if any, liens as may be on the property.' " And later in Re Vanoscope 
Co. (2d Circ.) 244 Fed. 445, 157 C. C. A. 71, it was held that an ad- 
verse claimant of property claimed by the trustee in bankruptcy had 
no standing to object to an order directing the trustee to sell the bank- 
rupt's "right, title and interest" in the property. The court said, in 
language having a direct bearing upon the present question : 

•*The proceedings were in aU rejects regalar, and on the situation as it 
was developed before the referee he decided that it was to the interest of 
the estate to order the sale asked for. The trustee did not purport to sell 
anything but his right, title and interest No rights were affected or im- 
paired. It was the lookout of the purchaser as to what he was buying, and 
he has not complained." 

So in the instant case the referee found, as stated in his certificate,, 
that it was advantageous to the unsecured creditors to sell the plant 
and property of the bankrupt as a whole as soon as possible, subject to 
all valid incumbrances, secured creditors being left to their remedies 
against the prope^t>^ The trustee was not directed to sell anytiiing ex- 
cept the bankrupt's interest. No rights of the mortgagee were affected 
or impaired, and as it stood solely in the position of a secured creditor 
asserting a valid lien upon the property, the sufficiency of which it did 
not question, I am of opinion that it has no standing to revise the or- 
der of the referee, which will accordingly be confirmed. 
252 r.— 20 
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STATE OF ALABAMA v. PEAK. 

(District Court, S. D. Alabama. September 18, 1918.) 

No. 4503. 

Removal of Causes ^=>87 — Criminal Pboceedinos — Sxifficienct of Peti- 

XION. 

The petition of a United States revenue officer for removal of a prosecu- 
tion for grand larceny instituted against him in state court held sufficient 
under Judicial Code, § 33 (Comp. St. 1916, § 1015), as it alleged that peti- 
tioner was a revenue officer, and that the prosecution arose out of a 
transaction in which he was discharging his official duties, though the 
petitioner denied he was guilty of any larceny, etc. 

Joe Peak was indicted in the Alabama circuit court for grand lar- 
ceny, and the cause was removed to the federal court on petition, under 
Judicial Code, § 33. On motion to remand. Motion denied. 

N. R. Clarke, 3tate Sol., of Mobile, Ala., for movant. 

H. T. Pegues, Asst. Dist. Atty., of Mobile, Ala., for respondent. 

ERVIN, District Judge. This matter comes on to be heard on the 
motion by the state of Alabama to remand the case of Joe Peak to the 
state court for trial, in which it is claimed : First, that the petition of 
the defendant to remove the above-entitled cause from the circuit 
court of the Thirteenth judicial circuit, at Mobile, to this court, denies 
that he committed the larceny complained of in the indictment; second, 
that the petition does, not state facts entitling petitioner to a removal of 
the above-entitled cause from said circuit court to this honorable court. 
It will be seen at once that the question for decision is one of pleading, 
and arises on the sufficiency of the petition in this case, which reads as 
follows : 

"Your petitioner, Joe Peak, respectfully shows unto your honor that here- 
tofore, on, to wit, the 27th day of February, 1918, at a preliminary hearing 
held before the Honorable Henry Chamberlain, judge of the inferior criminal 
court for Mobile county, Alabama, he was tried upon a charge of grand lar- 
ceny alleged to have been committed by him in Mobile county, Alabama, and 
was on said date bound over by said Judge to await the action of the grand 
jury for said county, and that he gave bond in the sum of $250 for his ap- 
pearance: that on, to wit, the 14th day of March, 1918, the grand Jury afore- 
said returned an indictment against him into the circuit court of Mobile 
county, Alabama, at MobUe, charging that he feloniously took and carried 
away one hundred and seventy-five dollars in lawful currency of the United 
States of America, the personal property of James \y. Lenford, said crime 
alleged to have been committed in Mobile county, Alabama, within the South- 
ern district of Alabama. 

"Your petitioner further shows that no grand larceny was committed by 
him ; that he did not feloniously take and carry away the said sum of mon- 
ey, or any other sum, the personal property of James W. Lenford, but that 
at the time of the alleged act for which he was indicted he was an officer 
duly apiwlnted under, and acting by authority of, a revenue law of the Unit- 
ed States, that is to say, he was a narcotic inspector, duly appointed and act- 
ing under an act of Congress approved December 17, 1914, commonly known 
as the Harrison Narcotic Act, which is an internal revenue law; that he had 
been assigned for work as such Inspector under Hon. Daniel L. Porter, reVe- 
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ntie agent In charge of tlie states of Tennessee and Alabama, with headquar- 
ters at Nashville, Tenn. ; that he was In Mobile, Alabama, and surrounding 
territory, under the directions and by tastructlons from Hon. Daniel L. Por- 
ter, revenue agent aforesaid, for the purpose of investigation Into violations 
of the said act, as well as of all other internal revenue laws, Including the 
laws In reference to vinous, spirituous, or malt liquors; that In the course 
and scope of his said duties as such Inspector he had proceeded to the road- 
house of one Ed. Murray, situated some seven or eight miles from the city of 
Mobile, Ala., to Investigate alleged violations of the internal revenue laws, 
and that he had secured valuable evidence and T^as on his way back to Mo- 
bile to report the same to his superior officer, when the alleged act for which 
he was Indicted occurred; that Is to say, on his return journey to Mobile 
he encountered one James W. Lenford, who was In an automobile with his 
chauffeur, petitioner likewise being In an automobile with a chauffeur, there 
also being other persons In Lenford*s automobile, all of whom had been to 
Murray's roadhouse and were returning to Mobile; that said Lenford after- 
wards claimed that he had been robbed of some money while on said return 
journey, and when he reached Mobile had warrants Issued for petitioner and 
the two chauffeurs ; but petitioner emphatically denies that he was on said 
occasion, or any other occasion, guilty of any act of grand larceny of the 
felonious taking of Lenford's or any one else's money; but that the whole 
course of his conduct and acts on said occasion was In the. performance of 
his official duties as aforesaid. 

"In view of these facts, your petitioner prays that the said cause be re- 
moved from the circuit court of Mobile county, Alabama, to the District Court 
of the United States for the Southern District of Alabama, and that the ap- 
propriate writ iBsue. And as in duty bound, he will ever pray. 

"[Signed] Joe Peak, Petitioner." 

The act under which the petition was filed reads as follows : 

Section 33, Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1097 [Comp. 
St 1916, f 1015]): "When any civil suit or criminal prosecution is commenced 
in any court of a state against any officer appointed under or acting by au- 
thority of any revenue law of the United States, now or hereafter enacted, 
or against any person acting under or by authority of any such officer, on ac- 
count of any act done under color of his office, or of any such law, or on ac- 
count of any right, title, or authority claimed by such officer or other person 
under such law, ♦ • ♦ the said • ♦ ♦ prosecution may, at any time 
before the trial or final hearing thereof, be removed for trial Into the Dis- 
trict Court next to be holden In the district where the same is pending, up- 
on the petition of such defendant to said District Court, and in the following 
manner." 

The motion is undoubtedly based upon the case of State of Illinois 
V. Fletcher (C. C.) 22 Fed. 776, and that case was pressed upon me in 
the argument. It is urged that, because the petitioner alleges that he 
"did not feloniously take and carry away said sum of money, or any 
other sum," and further denies that he was ''guilty of any act of grand 
larceny, or the felonious taking of Lenf ord's or any one else's money," 
under the ruling in 22 Fed. 776, this case must be remanded. 

In the first place, it occurs to me that the state's attorney overlooked 
the distinction between the denial of an act and a denial of the criminal- 
ity of such act; in other words, that where petitioner denies that he 
was guilty of grand larceny, or the felonious taking of money, this is 
merely a denial that the act as done was a criminal one, and distinctly 
constituted a denial that the taking was a felonious one, in that there 
was no felonious intent in the taking. If petitioner was required to' 
specifically admit the facts as charged in the indictment, and the intent 
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also charged, this would amount to a plea of guilty, and there would be 
nothing to try in the federal court ; all that would be required would 
be to enter a judgment. 

The argument is based upon the following language, as used in the 
case in 22 Fed. 778: 

*'It is diarged in the indictment that the petitioner shot and murdered WU- 
liam Curnan on the 4th day of November, 18S4, in the county of Cook, state 
of Illinois, and the petition distinctly asserts that 'neither of them fired any 
shot nor did any act by reason of which the said Curnan came to his death, 
as set forth in the indictment' If they neither did the shooting, nor in any 
way contributed to Cuman's death, it follows that they have not been indicted 
for an act or acts done by them as deputy marshals of the United States, 
and this court has no right to interfere with the jurisdiction of the state 
court. It Is true the petition contains an averment that the indictment was 
found against the petitioners for acts done by them. If done at all, as deputy 
marshals of the United States, whUe in the performance of their duties as 
«uch. They did the killing, or contributed to it, or they did not; and nothing 
short of a positive averment that they did the act for which they stand in- 
dicted, and did it in the line of their duty as deputy marshals of the United 
States, or under color of their authority as such officers, will entitle them to 
a removal of the case from the state court to this court for trial." 

It will be observed in this case that the petition undertakes to set out 
the facts which it is averred constitute the acts for which they were in- 
dicted, and it is held in this sort of case, just as it is in others, that, 
where the facts are set out, they should be sufficient to establish the 
right of removal claimed by petitioner. Volume 2, Sth Edition, Fos- 
ter's Fed. ^Practice, where it is said : 

"It has been held that a petition by a revenne officer is sufficient ifMt 
avers in general language that the suit or prosecution in the state court 
which it describes was brought against him for or on account of an act done 
by him under a revenue law of the United States, without specifying the facts. 
Where, however, the petitioner, in addition to the general averment in the 
statutory language, sets forth the specific facts of the case, and it appears 
that they do not fall within the statute, the case will be remanded." 

This same rule is laid down in the case relied on by the state's at- 
torney, because in the paragraph which precedes the one just quoted is 
found in the following language: 

**If the petition simply averred that the defendants stood indicted In the 
state court for an act done by them as deputy marshals, or under color of 
their office, or the law authorizing their appointment, and defining their pow- 
ers 'and duties, without describing the act or circumstances under which it 
was committed, it would, perhaps, be the right and duty of this court to as- 
sert Jurisdiction of the case; at least, until it should appear that the claim 
was unfounded. Tennessee v. Davis, 100 U. S. 257 [25 U Ed. 648]." 

It will be observed that the petition in the instant case does not un- 
dertake to set out the facts which transpired on the return journey to 
Mobile, when he met Lenford, and is accused in the indictment of 
feloniously taking Lenford's money. The petition contents itself mere- 
ly by stating that : 

"Lenford afterwards claimed that he had been robbed of some money while 
on said return journey, and when he reached Mobile had warrants issued for 
petitioner and the two chauffeurs; but petitioner emphatically dienies that 
he was on said occasion, or any other occasion, guilty of any act of grand 
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larceny or the felonious taking of Lenford's or any one else's money; but 
that the whole course of his conduct and acts on said occasion was In the 
performance of his official duty as aforesaid." 

Certainly the conduct and, acts on said occasion referred to the occa- 
sion of the meeting of the two automobiles, one occupied by Lenford 
and the other by petitioner, when it is alleged the felonious taking 
took place, and this petition sets up in general terms that the whole 
course of petitioner's conduct and acts on said occasion was in the per- 
formance of his official duties as aforesaid, meaning, as I take it, in 
the performance of his duties as a revenue officer. 

It seems to me, therefore, that the petition is sufficient imder the 
terms of the decision relied on by the state of Alabama ; but I cannot 
pass the question without stating that I am not at all satisfied with the 
correctness of the position taken by the court in State of Illinois v. 
Fletcher, that nothing short of a positive averment that petitioners did 
the act for which they stand indicted, and did it in the line of their 
duty as deputy marshals of the United States, or under color of their 
authority as such officers, will entitle them to the removal of the case 
from the state court to this court for trial. 

It is true that the terms of the act as written give the right of remov- 
al when a suit or criminal prosecution is commenced against a revenue 
officer on account of any act done under color of his office. I do not, 
however, concede that the accused must necessarily admit the doing of 
the specified act in the terms as charged in the state indictment. I 
think that he has just as much right, if whatever act he did was under 
color of his office, to have the benefit of a trial of the facts in the fed- 
eral court, as well as to try the question of the intent with which ther,e 
acts were done. , 

The accused might well deny that he is guilty of the specified acts 
with' which he is charged, and yet concede that he did do certain acts 
at that time, but deny that he did the acts he is specifically charged 
with. The facts may be so charged in the indictment as to involve a 
confession, if conceded as charged. The officer may admit doing an 
act, but claim that the statement of facts in the indictment are incor- 
rectly stated. 

The terms of the Removal Act provide that, when a criminal prose- 
cution is commenced in a state court against any officer "on account of 
any act done under color of his office or of any such law," it may be 
removed. Certainly the officer must admit the doing of some act under 
color of his office or of the law for which he is indicted, but he is not 
required to admit the doing of the acts as charged in the indictment. 

A careful reading of the case of Illinois v. Fletcher does not to me 
preclude the construction I give of the act ; but, as it is so construed 
by the state's attorney, I feel impelled to enter my protest against the 
construction given by the state's attorney. I think, if the other essen- 
tials are present, he should have the right to try in the federal court 
the act charged, under the terms in which it is charged, as well as the 
intent with which the acts were done. 

The petition in the instant case seems to have been written and con- 
formed to the petition shown in Tennessee v. Davis, 100 U. S. 25, 25. 
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L. Ed. 648. In that case the accused was indicted for murder, and in 
the petition, a-fter stating that he was indicted for murder, he — 

''alleges and further shows that no murder was committed, but, on the other 
hand, the killing was committed In his own nepessary self-defense, to save bis 
life; that at the time the alleged act for which he was Indicted was committed 
he was, and still Is, an officer of the United States, to wit, a deputy collector 
of Internal revenue, and the act for which he was Indicted, was performed In 
his own necessary self-defense, while engaged In the dlsdiarge of the duties 
of his office as collector of Internal revenue, and was acting by and under the 
authority of the Internal revenue laws of the United States, and was done un- 
der and by right of his office, to wit, as deputy collector of Internal revenue.*' 

Two things will be noticed here. In the first place, the petition docs 
not admit s|>ecifically the doing of the acts with which he is specifical- 
ly charged, for it states, "at the time the alleged act for which he was 
indicted was committed" ; and, in the second place, there is no state- 
ment of the facts as to how the man whom petitioner is accused of 
murdering was killed, but there is a general statement that at the time 
of the doing of these acts for which he is indicted, the petitioner was 
engaged in the discharge of his duties as a deputy collector of revenue. 
The Supreme Court opinion (100 U. S. on pag^e 263, 25 L. Ed. 648) 
says: 

"If, when thus acting, and within the scope of their authority, those offi- 
cers can be arrested and brought to trial In a state court, for an allege offense 
against the law of the state, *yet warranted by the federal authority they 
possess, and If the general government Is powerless to interfere at once for 
their protection,*' etc. 

Again (100 U. S. on page 271, 25 L. Ed. 648) the court says: 

"It ought, therefore, to be considered as settled that the constitutional 
powers of Congress to authorize the remoral of criminal cases for alleged 
offenses against state laws from state courts to the Circuit Courts of the 
United States, when there arises a federal question in them, is as ample as Its 
power to authorize the removal of a civil case." 

In each of these quotations the court refers to the alleged offense, 
but nowhere requires that there must be an admission by the petitioner 
that he did the specified act, in the terms in which it is charged in the 
indictment as being a criminal offense. 

In the petition in Davis v. South Carolina, 107 U. S. 597, 2 Sup. Ct. 
636, 27 L. Ed. 574, another case where the petitioner was indicted for 
murder, the facts are set out by the petitioner ; but when he comes to 
the actual killing, while he says that the killing was done by a gun in 
his hands, he charges that the gun was accidentally discl^arged, and yet 
the Supreme Court held in that case that because, at the time the gun 
is alleged to have been accidentally discharged, petitioner was acting as 
a member of a posse to an*est the man, he was entitled to have his case 
removed to the federal court for trial. 

It seems to me the rule as to the relationship of the officer and the 
act committed by him is laid down in People's United States Bank v. 
Goodwin (C. C.) 162 Fed. 945, where the court says: 

"In my opinion, to permit the removal of a cause under this section of the 
law, the acts which constitute the cause of action must have some rational 
connection with oUielal duties under a 'revenue law,' and in soma way altect 
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the revenue of the goTemment. It could hardly be claimed that even a revenue 
i'«>lleetor, if sued for some act claimed to have been committed in the perform- 
ance of his official duties, would hav^ the right to remove the cause, under 
section 643» if neither the dedamticm nor petition for certiorari showed that 
the act for wlilch he was sued was in fact in the performance of an official 
duty Imposed on him by law, having some relation to the cc^lection of revenue 
for the government. These facts must appear on the face of the comi^aint in 
the action, or in the petition for the writ of certiorari ; otherwise, a national 
court is without jurisdiction. 

It IS urged that there can be no right of removal where one is charg- 
ed with a larceny, because there could be no possible connection be- 
tween the official capacity of a revenue officer and the felonious tak- 
ing of money or property. This proposition is so manifestly unsound 
that I think it needs but one statement to refute it. Suppose a reve- 
nue officer, finding money or property in the possession of a man he 
was pursuing or seeking to make a case against, and he abstracts this 
money or property to be used as evidence in a prosecution against the 
person in whose possession it was found. Unexplained, the taking and 
carrying away by the officer of the money would constitute larceny; 
but, when it was shown that it was taken and carried away for the 
purpose of being preserved and used in the prosecution of such person, 
there would be no criminality in the act. 

In my opinion, the petition, stating as it does, in general terms, that 
the act or acts done by petitioner on said occasion were in perform- 
ance of his official duties as a revenue officer, makes a case for removal, 
and the motion to remand will therefore be denied. 



RAZUKAS v. NEW YORK TRAP ROOK CO. 
(District Court, D. New Jersey. August 2, 1918.) 

1. Seamen ^s»19 — ^Dischabob — Notice — ^Waqeb. 

In the absence of proof of usage or custom of the port, a captain em- 
ployed on a scow at a certain rate of wages per month for an indefinite 
term may be discharged at any time, either during or at the end of the 
month, without previous notice, and may recover wages only for the 
time actually served. 

2. Seamen ^=>29(1) — Dischabob — ^Use or Fobob. 

Where a captain of a scow has b^n lawfully discharged by his employ- 
er, the employer may use reasonable force to overcome the employe's 
physical resistance in being removed from the scow. 

3. Seamen ^s»31 — Action fob Loss of Goods — Empijoteb's Liabiott. 

In an action by the captain of a scow for loss of household goods and 
t?lothlng when the scow capsized in a storm, the employer could not be 
held liable for negligence in loading or navigating the scow, when at the 
time of the accident neither the tug towing the scow nor the owner were 
acting on defendant's behalf, but on behalf of the charterer. 

4. Seamen ^=s»31 — ^Actions fob Loss of Goods — Liability of Emfloteb — Evi- 

dence. 

In an action by the captain of a scow to recover for household gooas 
and clothing lost when the scow capsized during a storm, evidence held 

^=9 For other caaeB see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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not to show that the scow was onseaworthy, in that its decks were rotteo 
and full of holes. 
5. Seamen €==>31 — ^Action fob Lose of ^oods — ^Bubden of Pboof — ^Evidexce. 
In an action by a captain of a scow against his employer to recover 
for household goods and clothing lost when the scow capsized during a 
storm, evidence held not to sustain libelant's burden of proof that tbe 
employer failed in his duty to libelant, and that such failure was the 
proximate cause of the loss. 

In Admiralty. Libel by August Razukas against the New York 
Trap Rock Company. Decree entered for libelant" 

Runyon & Autenreith, of Jersey City, N. J. (Edmund S. Johnson, 
of Jersey City, N. J., on the brief), for libelant. 

Frederick W. Park, of New Yoric City, for respondent. 

RELLSTAB, District Judge. The libel is in personam and contains 
three claims : For wages ; for personal injuries on being ejected from 
a scow of which libelant was in charge ; and for the loss of goods and 
chattels. Libelant was in the employ of respondent. He was made 
captain of the scow Ruth, and subsequently of the scow Wandell. 

[1] 1. As to the claim for wages: The respondent admits liability 
"for three days' pay at the rate of $50 per month, less a credit of $1 
on account of the same." Libelant was hired on September 14, 1915, 
at the rate of $50 per month. He worked on the scow Ruth until the 
middle of November that year, when he was transferred to the scow 
Wandell. He continued on the latter until December 4th following, 
when he and his family were forcibly ejected therefrom. On the day 
previous he was notified that he was discharged, and told to remove 
from the boat. This he refused to do. There is a dispute as to the 
exact words of hiring and the reasons for his discharge, but it is agreed 
that the service was for an indefinite period. 

There is no satisfactory evidence from which the court can find that 
there is any settled custom in the waters of New York Harbor, or 
those adjacent thereto, as to what is necessary for either party to ter- 
minate such a hiring. In The Rescue (D. C.) 116 Fed. '380, Judge 
McPherson, of this circuit, following The Pacific (D, C.) 18 Fed. 703, 
held: 

*'In the absence of proof of any settled usage or custom of the port, an 
engineer employed for a vessel at a certain rate of wages per month, with- 
out any specified term of service, may be discharged at any time, either dur- 
ing or at the end of a month, without previous notice, and can recover wages 
only for the time actually served." 

These cases are cited and adopted by The Pokanoket (C. C. A. 4) 156 
Fed. 241, 84 C. C. A. 49. Their reasoning is satisfactory and wilJ be 
followed on the matter of wages in the instant case^ with the result 
that no more tlian is admittedly due will be allowed. 

[2] 2. As to the claim for personal injuries: On December 3, 1915, 
libelant had been notified of his discharge and given opportunity to re- 
move his family and belongings from the boat. Like notice and oppor- 
tunity were given him on the following day, when he was ejected. He 
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persisted in remaining on the boat, and forcibly resisted being put off. 
Considerable force was used in ejecting him, but the evidence warrants 
the conclusion that no more force was used than was reasonably neces- 
sary to effect his removal. His discharge being lawful, reasonable 
force to overcome his physical resistance to being removed from the 
sco>v was also lawful. 

[3] 3. As to the claim for loss of goods: This claim is for house- 
hold goods, clothing, etc., of libelant and his family, which were in the 
cabin of the scow Ruth when it capsized in a storm on Long Island 
Sound on the evening of November 15, 1915. The libelant claims that 
the ca|>sizing of the scow was due to its being unseaworthy, overloaded, 
and improperly navigated. At that time, it was chartered to the Hav- 
erstraw Crushed Stone Company; and the tug Blakeslee, which had 
charge of the tow of which the Ruth was the hawser boat, was owned 
and operated by the New Haven Trap Rock Company. At that time • 
neither tug nor owner was acting for or on behalf of respondent, and 
the latter cannot be held responsible for any negligence (if there was 
any) in the loading or navigating of the scow. 

[4] As to the scow's alleged unseaworthmess : This is said to exist 
in the absence of lifeboats and life preservers, and in that its decks 
were rotten and full of holes. The lack of life-saving apparatus mani- 
festly in no way contributed to the capsizing of the scow and the con- 
sequent loss of libelant's goods. The libelant's contention that the decks 
were rotten and filled with holes is testified to by him and his wife. 
Mr. Martin, who constructed the Ruth and repaired her, both before 
and after she capsized, denied that the decks were in such condition, 
and affirmed that they were in good condition, and that the scow was 
fit for the service engaged in at the time she capsized. 

The respondent's assigned cause of the scow's capsizing is that it 
was due to injuries received during her continuous bumping with scow 
No. 38, the one next to the Ruth in the tow, and not to any unsea- 
w^orthiness existing before that time. This tow, loaded with stone, en- 
countered a severe storm on Long Island Sound, on its way from 
Orchard Beach, Conn., to New York. It had passed Norwalk, when 
the tug, in response to a signal of distress from the Ruth, came jlong- 
side of her and, at the libelant's request, took off his wife and two 
small children, who had becomei frightened. The* tug thereupon 
straightened up its tow and proceeded for abo.ut half an hour, when 
she was again given a distress signal. Before the tug was signaled 
the sea had washed over the decks of the Ruth, carrying some of the 
smaller stones (screenings) away. Up to that time the water entering 
. the hold of the scow was well taken care of by the pumps. However, 
between the time of the slackening of the hawser in response to the 
first signal of distress and the straightening of the tow preparatory to 
resuming the journey, the Ruth and scow No. 38, no longer kept apart 
by the taut liawser, came violently into contact with and repeatedly 
bumped against each other through the action of the storm, wind, and 
waves. This undoubtedly injured both scows, for shortly thereafter 
the water entered into their holds more rapidly, and in greater volume 
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than their pumping facilities could control, and they began to sink. 
This necessitated the casting adrift of these two scows. Subsequently 
they capsized, and the goods of libelant on boai:d the Ruth were lost. 

[6] To make tlie respondent liable for the loss of libelant's goods, 
it must be shown that it failed in its duty to the libelant, and that such 
failure was the proximate cause of the loss. This burden was on the 
libelant, and he has not met it. While the evidence as to the control- 
ling cause of the capsizing of the Ruth is not as satisfactory as it could 
have been, it supports the respondent's assigned causes, rather than 
those of the libelant. The Ruth carried her cargo on her decks ; there- 
fore they could not have been very rotten. The entrance of the water 
into the Ruth was no doubt due to a. number of causes. The heavy 
load it was carrying, with the resultant low freeboard, its position as 
the hawser boat in the tow, and the strong wind that was encountered, 
.all contributed to produce a situation favorable to the sea's washing 
over its decks. Much of this water undoubtedly found its way into the 
Ruth's hold, but by the libelant's admission it was sufficiently disposed 
of by the scow's pumps until after the first distress signal was given. 
After the Ruth and scow No. 38 came into the violent* contact referred 
to, a different condition was found to exist. The pumps no longer 
were able to care for the water that entered the scow's hold. Some ad- 
ditional cause must have been responsible for this radically changed 
situation. None other than that advanced by the respondent is sug- 
gested, and that is not merely plausible, but has sufficient probative 
force to warrant its acceptance as the controlling cause. 

The libelant is entitled only to the conceded three days' pay at the 
rate of $50 per month, less $1 paid on account, for which a decree 
may be entered. 



UNITED STATES ex rel. SCHWARTZ v. COMMANDING OFnCBE 
OP 78TH DIVISION, U. S. A. 

(District Court, D. New Jersey. June 3, 1918.) 

1. Abxy and Navy ^=:»20 — Selective Draft — DEFEftKED Classification— Par- 

don— Effect. 

One subject to the Selective Draft Act, who had been fully pardoned 
after being convicted of a felony, should not be placed in a deferred 
classification pursuant to section 21 of the ori^nal regulations or sec- 
tion 79 of those of November 8, 1917. 

2. Pardon ^=»9— F^jll Pabdon— Effect. 

A full pardon restores one to all his civil rights, and blots out the 
existence of guilt 

3. Army and Navy ®=»20 — Selective DBAFr—DEFEBBEtD Olassificatiow- 

Oonditional Pabdon. 

Where relator complied with a condition expressed in his pardon it 
had the same effect as though originally unconditional ; hence the con- 
viction was no ground for relator's deferred classificatfon under tlie 
Selective Draft Act. 

^s»Por other cases see same topic ft KEY-NUMBER in all Key-Numbered Dtsesto ft Indexei 
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4. Abmt and Navt ^8»2(I^SELB0Tiyx Dbaft Aot— DECfisiON OF Local and 
District Boabdb* 

A decisioQ of the local and district boards provided for by the Selec- 
tive Draft Act, denying a deferred classification to relator, who had been 
convicted of felony, but pardoned, will not be disturbed by the court on 
petition for habeas corpus, upon the ground that the pardon was con- 
ditional, where there was no showing before the boards that the pardon 
was other than uncanditlonal ; for the pardon having been treated as 
unconditional, there was evidence upon which the boards' conclusion 
could be supported. 

Habeas Corpus. Petition by the United States, on the relation of 
Meier Schwartz, for a writ of habeas corpus against the Commanding 
Officer of the 78th Division, U. S. A., located at Camp Dix, N. J. 
On petition for the writ, and return of an order to show cause. Or- 
der to show cause discharged. 

Warren Dixon, Of Jersey City, N. J., for relator. 
Andrew J. Steelman, Asst. U. S. Atty., of Jersey City, N. J., for 
respondent. 

HAIGHT, District Judge. [1,2] From Ae petiticm, the answering 
affidavits of the respondent, and certain documents submitted, the . 
following material facts appear, viz. : The relator was inducted into 
military service on Februaiy 24, 1918, pursuant to Selective Draft 
Act May 18, 1917, c. 15, 40 Stat. 76. Within the prescribed time 
after being certified as physically fit for military duty, he filed with 
the proper local board a claim for discharge upon the ground that he 
had been convicted of a felony, namely, murder, in the state of Missis- 
sippi on April 4, 1912, which conviction had not been set aside or 
reversed. During the course of the board's investigation, it was as- 
c-ertained, apparently on the relator's admission, that he . had been 
granted a "full pardon by the Governor of the state in which he was 
convicted, and that since his release he had exercised the right of 
suffrage as a citizen." The local boafd disallowed the claim. The 
relator thereupon prosecuted an appeal to the proper district board, 
which affirmed the action of the local board. In the questionnaire, 
which he was subsequently required to file, he again stated that he 
had been convicted of murder and claimed the right to be classified, 
in accordance with the regulations, in class 5H. The local board, 
however, placed him in class 1, and the district board, on appeal, af- 
firmed such classification. Thereafter he was required to report for 
military duty, and did so. Since February 25, 1918, he has been in 
the military service. 

I have had before me a certified copy of the pardon granted to the 
relator by the Governor of Mississippi, and a memorandum which was 
submitted by counsel on behalf of the relator to the district board 
in support of his original claim for discharge. It is the relator's pri- 
mary contention that, upon his showing that he had been convicted 
of felony and sentenced, he should have been discharged under sec- 

^5»For other cases see same topic & KET-NUMBBR in all Key-Numbered Digests & Indexes 
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tion 21 of the original regulations promulgated by the President pur- 
suant to the Selective Draft Act, and that pursuant to section 79 of 
the regulations promulgated on November 8, 1917, he should have 
been placed in class 5H, and hence, as since the later regulations were 
issued only men in class 1 have as yet been drafted in the military 
service, his detention by the military authorities is unlawful. 

It was the relator's contention before the local and district boards on 
both occasions that, as he had been convicted of murder, he was en- 
titled to a discharge or the deferred classification above mentioned, 
irrespective of the pardon which had been granted to him. This 
same contention is made here. I cannot accept that view. It has long 
been settled that a full pardon removes, not only the crime, but all 
the legal disabilities flowing therefrom, and, as said by Mr. Justice 
Field, in Ex parte Garland, 4 Wall. 333, at 380 (18 L. Ed. 366): 

"A pardon reaches both the punishment prescribed for the offense and the 
guilt of the offender ; and when the pardon Is full It releases the punishment 
and blots out of existence the guilt, so that in the eye of the law the offender 
is as Innocent as if he had never committed the offense. If granted before 
conviction, it prevents any of the penalties and disabilities consequent upon 
conviction frona attaching; if granted after conviction, it removes the penal- 
ties and disabilities, and restores him to all his dvll rights; it makes him, 
as it were, a new man, and gives him a new credit and capacity." 

Although the language used in the parts of the regulations above 
referred to, if literally construed, would undoubtedly support relator's 
contention, yet, under the settled rules of construction, I think that 
they must be construed in the light of the law as it then existed, and 
consequently be held inapplicable to a person who has been convicted 
of a felony and has subsequently received a pardon, which carries 
with it the legal consequences above referred to. Any other construc- 
tion would, I think, be unreasonable, out of harmony with the mani- 
fe^st purposes of the regulations, and contrary to the well-settled rules 
of construction. As a full pardon restores one to all his civil rights 
and blots out tlie existence of guilt, it is inconceivable that it was in- 
tended by the regulations that a person who had received a full par- 
don should be deprived of one of a citizen's greatest privileges, to bear 
arms in the defense of his country. 

[3] However, the pardon which was granted to the relator in this 
case was upon condition that he should leave the state of Mississippi 
within three days from the date of the pardon, and should not return 
thereto. It is next contended that a conditional pardon, such as that, 
does not have the same effect as a full pardon would. As far as the 
evidence which is before me shows, the condition has been complied 
with. Although the rule in some jurisdictions is as the relator con- 
tends, it has been decided by the Supreme Court of the United States 
(which, of course, in a case such as this I am bound to follow) that 
a pardon granted upon condition blots out the offense, if proof is 
made of compliance with the condition. Armstrong v. United States, 
13 Wall. 154, 155, 20 L. Ed. 614; United States v. Klein, 13 Wall. 
128 142, 147, 20 L. Ed. 519; United States v. Padelford, 9 Wall. 
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531* 542, 19 L. Ed. 788. In all those cases the pardon was upon con- 
dition, and required, on the part of the person pardoned, the continued 
fulfillment of an oath. I have no doubt, therefore, that, as the relator 
has ccMnplied with the condition upon which the pardon was granted, 
it has the same effect as if it had been unconditional in the first in- 
stance. 

[4] Moreover, there was nothing before either the local board or 
the district board to show that the pardon in this case was any other 
than a full and umconditional one. In fact, the written argument 
made before the district board on behalf of the relator made no dis- 
tinction between conditional and unconditional pardons, but pro- 
ceeded on the broad ground that the relator's mere conviction entitled . 
him to a discharge or deferred classification, irrespective of the par- 
don. Hence, whatever may be the legal effect of the particular par- 
don granted in this case, as there was evidence upon which the boards' 
conclusions can be supported, namely, proof of a full pardon, this 
court is not permitted to disturb their judgment. United States v. 
Kinkead (D. C. N. J.) 248 Fed. 141, affirmed by the Circuit Court of 

Appeals, 3d Circuit, 250 Fed. 692, -— C. C. A. . No question is 

mised in this case that the relator did not have a fair hearing, in the 
sense that every opportunity was afforded him to present evidence 
in support of his claim. 

It follows, therefore, that a *writ of habeas corpus should not issue, 
and that the rule to show' cause, heretofore granted, should be dis- 
charged. 



TATE V. BAUGH, Sheriff. 

(District Court, W. D. Tennessee. July 6» 1918.) 

No. 178e. 

1. GOUBTS ^S>344 — ^JUBIBDICTION— PABTIBS. 

A suit against "J.. O. B., sheriff of Coahoma county. Miss.,*' was an ac- 
tion against the individual, and- not against the office, so. that service 
obtained whUe be was out of his own state, where he was not acting as 
sheriff, would not affect the yaUdlty of the service. 

2 GOTTBTS ^S»272 — FEDEBAL OOUBTS — ^DlVBBSITT OF CmZENSHTP — DiSTBIOT IN 

WnicH Bbouoht. 

Where federal jurisdiction is Invoked, founded only on the fact that the 
action is between citizens of different states, and the suit is brought in 
the district of the plaintiff's residence, objection thereto on the ground 
that the suit should have been brought In the distilct oiC the defendant's 
residence presents a question of venue, rather than of jurisdiction; and 
If in such case the requisite diversity of citizenship appears the objection 
is not well taken. Judicial Code, §§ 24, 51 (Comp. St 1916, S§ 991(1), 1033). 

Action by Gladys W. Tate against J. O. Baugh, Sheriff of Coahoma 
County, Miss. Defendant files plea to the jurisdiction. Disallowed. 

G. T. Fitzhugh, of Memphis, Tenn., and Gerald Fitzgerald, of Mor- 
rill, Tex., for plaintiff. 

Cutrer & Johnston, of Clarksdale, Miss., and Wright, Miles, War- 
ing & Walker, of Memphis, Tenn., for defendant. 

^=9 For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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McCALL, District Judge. This is a plea (as stated on its face) to 
the jurisdiction. of this court. For the causes set out in the plea, it is 
averred that defendant is not amenable to the process served upon 
him, and prays that said process be quashed and this suit be dismissed. 
The substance of the plea, in so far as deemed now material, is that 
defendant is sued in his official capacity as the sheriff of Coahoma j 

county, Miss., for a tort committed in that state by one of his deputies, i 

and that while the defendant was oft a visit in Shdby county, Tenn., 
this action was brought and process was served on him. It is stated in 
the plea that when process was served the defendant was not acting as 
sheriff, nor was he in Tennessee as sheriff. It is argued that this must 
•be true, since his jurisdiction as sheriff does not extend beyond the 
territorial limits of the state of Mississippi, and, when he crossed 
the line between the two states, he as it were shucked off his official 
robe and once again became a plain citizen. Hence he insists that serv- 
ice of process on him as sheriff of Coahoma county, Miss., is void, and 
gave this court no jurisdiction of him as such sheriff, nor of the cause 
of action. 

As has been seen, defendant assumes that he is sued in his official 
capacity as sheriff. He refers in his plea to the declaration as author- 
ity for the assumption. An examination of the declaration discloses 
that the plaintiff "sues. J. O. Baugh, sheriff of Coahoma county, Mis- 
sissippi." The writ (directed to the marshal) reads : "You are hereby 
commanded to summon J. O. Baugh (sheriff of Coahoma county, Mis- 
sissippi)." The return of the marshal, as indorsed on the writ, reads : 
"I duly executed the same as therein conimanded by making the con- 
tents known to the within named defendant, J. O. Baugh." At the 
hearing plaintiff's counsel insisted that the suit was against Baugh as 
an individual, and in no sense against him as sheriff. So the first ques- 
tion for decision is whether the suit is against the defendant as an 
individual or in his official capacity as sheriff. 

17 Encyc. Pleading & Practice, page 180, states the rule to be that: 

''For tbe purpose of showing that the action is brought against pubUc offi- 
cers as such, and not against them Individually, there should be, in addition 
to their indlTldual names, a description of their office, preceded by the word 
'as,' the omission of which word will require the addition of the descriptive 
titles to the individual names to be regarded merely as deserlptlo peiBonse." 

This rule is supported by the decided cases, notably Bennett v. Whit- 
ney, 94 N. Y. 303. But if there was any question as to the rule, and 
the matter were in doubt, certainly when counsel for plaintiff asserts, 
as he did, that he is suing J. O. Baugh as an individual, and not in his 
official capacity as sheriff, that should remove any doubt on that ques- 
tion, in the light of the language used in the writ and declaration. 

Jurisdiction of this court is further challenged on the ground, as 
urged, that it is not founded only on the fact that the action is be- 
tween citizens of different states, and therefore the suit must be 
brought in the district whereof defendant is an inhabitant. Section 51 
of the United States Judicial Code (Act March 3, 1911, c. 231, 36 Stat, 
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1101 [Comp. St. 1916, § 1033]) is relied on to support this contention. 
That section provides that: 

"No civil suit shall be brought In any district court against any person by 
any original process or proceeding in any other district than that whereof 
he is an inhabitant ; but where the jurisdiction is founded only on the fact 
that the action is between dtizena of different states, suit shall be brought 
only in the district of the residence of either the plaintiff or the defendant" 

Section 24 of the United^ States Judicial Code (Comp. St. 1916, § 
991 [1]) provides that District Courts have original jurisdiction — 

"of all suits of a dvll nature, at common law or in equity, • ♦ ♦ where 
the matter in controversy exceeds, exclusive of Interest and cost, the sum or 
value of three thousand dollars, and * * * is between citizens of differ- 
ent states," etc. 

As the court understood counsel for defendant, his position is that, 
since there were questions arising in the case other than the one of di- 
versity of citizenship, therefore plaintiff was not relying, and could not 
properly rely, only on the fact of diversity of citizenship in invoking the 
jurisdiction of this court. Questions other than the citizenship of the 
parties may, and no doubt will, arise in the progress of the case. In- 
deed, the question of citizenship itself may become an acute one. But 
at this stage of the pleadings we may look alone to the declaration to 
determine if the requisite diversity of citizenship appears. 

When section 51 is considered and construed together with section 
24, the question raised seems to be one of venue rather than federal 
jurisdiction. It clearly appears that some federal court can entertain 
jurisdiction of this case. Indeed, defendant's counsel conceded as 
much at the hearing, but insisted that that court was the federal court 
of the Northern district of Mississippi, whereof defendant is an inhabi- 
tant. The action being between citizens of different states, it would 
seem to follow that the only grotmd for invoking the jurisdiction of 
this court is that the plaintiff is a resident of this district. 

[1, 2] My conclusions are that this is a suit against Baugh as an in- 
dividual, and the service of the writ is valid ; that this court has juris- 
diction of the defendant and the subject-matter of the suit and the 
suit is properly brought in the district whereof plaintiff is a resident. 
The defendant appears only for the purpose of pleading to the jurisdic- 
tion of the court, and hence I express no opinion upon other questions 
discussed at the hearing relating to Baugh's liability in his individual 
capacity for a wrong committed by one of his deputies, while acting 
as such. 

An order will be entered, disallowing the plea to the jurisdiction of 
this court. 
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UNION TIMBER PRODUCTS CO. v. UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION. 

(District Court, W. D. Washington, N. D. July 19, 1918.) 

No. 4102. 

Removal of Causes ^=s>19(8) — Remand — "Action Abisino Undeb the Cow- 
stitution ob laws." 

An action by a shipbuilding company against the Emergency Fleet 
Corporation organized under Act March 3, 1901, pursuant to the United 
States Shipbuilding Act (Comp. St 1916, §S 8146a^l4Cr)» upon an alleged 
contract for the l»uilding of ships, which it was not alloij^ed to build. Is 
an action arising under the Constitution and laws of the United States, 
and is not subject to remand from the federal District C6urt to the state 
court 

[Ed. Note.-^For other definitions, see Words and Phrases, First and 
Second Series, Arising.] 

At Law. Action by the Union Timber Products Company against 
the United States Shipping Board Emergency Fleet Corporation. C)n 
plaintiff's motion to remand the cause to the state court. Motion de- 
nied. 

Wm. E. Humphrey, Kerr & McCord, Hadley & Hadley, and Wm. 
D. Totten, all of Seattle, Wash., for plaintiff. 

Howard G. Cosgrove, of .Seattle, Wash., for defendant. 

CUSHMAN, District Judge. The plaintiff sues the defendant, the 
United States Shipping Board Emergency Fleet Corporation, upon an 
alleged contract for the building of ships, which, it is alleged, it was 
not allowed to build. Plaintiff now moves the remanding of the cause 
to the state court. 

The defendant was incorporated under the laws of Congress enacted 
for the District of Columbia (Act March 3, 1901, c. 854, 31 Stat. 1189, 
c. 18, subc. 4, § 605 et seq., pp. 1284, 1285), the incorporation there- 
under being pursuant to the law commonly called the United States 
Shipbuilding Act, which act, after creating a board of five commission- 
ers, provides, among other things : 

"The board, if in its Judgment such action is necessary to carry out tbe 
purposes of this Act, may form under the laws of the District of CoUimtiia 
one or more corporations for the purchase, construction, equipment, lease, 
charter, maintenance, and operation of merchant Tesaels in the commerce 
of the United States. The total capital stock thereof shall not exceed $50,000,- 
000. The board may, for and on behalf of the United States, subscribe to, 
purchase, and vote not less than a majority of the capital stock of any sucti 
corporation, and do all other things in regard thereto necessary to protect 
the Interests of the United States and to carry out the purposes of this act- 
The board, with the approval of the President, may sell any or all of tbe 
stock of the United States in such corporation, but at no time shall it be a 
minority stockholder therein: Provided, that no corporation in which the 
United States is a stockholder, formed under the authority of this section, 
shall engage in the operation of any vessel constructed, purchased, leased, 
chartered, or transferred under the authority of this Act unless the board 

^=9For other caaes see aame topic & KEY-NUMBER in all Key-Numbered Dicaats A Indexes 
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shall be unable, after a bona fide effort, to contract with any person a citizen 
of the United States for the purchase, lease, or charter of such vessel under 
such terms and conditions as may be prescribed by the board. 

**The board shall give public notice of the fact that vessels are offered and 
the terms and conditions upon which a contract will be made, and shall invite 
competitive offerings. In the event the board shall, after full compliance with 
the terms of this proviso, determine that it Is unable to enter into a contract 
with such private parties for the purchase, lease, or charter of such vessel, 
it shall make a full report to the President, who shall examine such report,' 
and if he shall approve the same be shall make an order declaring that the 
conditions have been found to exist which Justify the operation of such ves- 
sel by a corporation formed under the provisions of this sectl<m. 

"At the ejcpiratlon of five years from the conclusion of the present European 
war the operation of vessels on the part of any such corporation In which the 
United States Is then a stockholder shall cease and the said corporation stand 
dissolved. The date of the conclusion of the war shall be declared by proo 
lamaticHi of the President. The vessels and other property of any such cor- 
poration shall revert to the board. The board may sell, lease, or charter 
such vessels as provided In section seven and shall dispose of the property 
other than vessels on the best available terms and, after payment of all debts 
and obligations, deposit the proceeds thereof in the Treasury to its credit 
All stock in such corporations owned by others than the United States at the 
time of dissolution shall be taken over by the board at a fair and reasonable 
value and paid for with funds to the credit of the board. In case of disagree- 
ment, such value shall be determined in the manner provided in section ten." 

Act Sept. 7, 1916, c. 451, § 11, 39 Stat. 731 (Comp. St. 1916, § 8146f). 

The question for determination is whether the present action is a 
suit arising under the Constitution and laws of the United States. It 
is clear that it is such a suit, an(i the motion to remand is denied. 
Cohen v. Virginia, 6 Wheat. (19 U. S.) 264, at 421-428, 5 L. Ed. 257; 
Osbom V. United States Bank, 9 Wheat. 738, at 820-825, 6 L. Ed. 204; 
Pacific R. R. Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 L. Ed. 
319; Ore. Short Line v. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 

40 L. Ed. 1048; K. of P. v. Withers, 177 U. S. 260, 20 Sup. Ct. 611, 
44 L. Ed. 762; K. of P. v. Kalinski, 163 U. S. 289, 16 Sup. Ct. 1047, 

41 L. Ed. 163; P. K. Supreme Lodge v. Beck, 181 U. S. 49, 21 Sup. 
Ct 532, 45 L. Ed. 741 ; Creswill v. K. of P., 225 U. S. 248-258, 32 
Sup. Ct. 822, 56 L. Ed. 1074; Lyons v. Bank of Discount (C. C.) 154 
Fed. 391 ; Supreme Lodge of K. P. W. v. Wilson, 66 Fed. 785, 14 C. 
C. A. 264; Boyd v. G. W. C. & C. Co. (C. C.) 189 Fed. 115; Supreme 
Lodge, K. of P., V. England, 94 Fed. 369, 36 C. C. A. 298. 

262 P.— 21 
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In re SCRUGGS BROS. 

(District Court, S. I>. Alabama. December, 1917.) 

1. MoBTOAGES ^ss>l71(5) — ^Mistake in Descbiption-hNoticb to Tbustsb in 

BANKBtJPTCY. 

The repetition in the deflciiption of the property as the "N. W. % of 
N. E. %" and "N. % of N. B. %,'* In the same township and range, car- 
ried no notice to a trustee in bankruptcy of the mortgagor that the N. ^ 
of the N. W. % was Intended to be conveyed. 

2. Notice ^=>Q — Constructive Notice— Knowledge of PAora 

The rule of notice is that knowledge of facts which, if followed up, 
would disclose the true state of facts, is efficacious. 

3. Bankruptcy ^=9151 — ^Pbopebtt Vesting in ^Tbusteb— Bxal Pbopebtt. 

Real property of a bankrupt, which was intended to be covered by a 
mortgage, but which was not sufficiently described therein to give the 
trustee notice thereof, passes to the trustee, under Bankruptcy Act July 
1, 1898, § 47, as amended by Act June 25, 1910, i 8 (Comp. St 1916, i 
9631). vesting the trustee with all the rights, remedies, and powers of 
a judgment creditor holding a Hen by legal or equitable proceedings 
thereon. 

In Bankruptcy. In^the matter of Scruggs Bros., bankrupts. On 
petition of W. R. Belsher to review ruling of the referee on a peti- 
tion to order the trustee to convey certain property to the petitioner. 
Petition denied, and ruling of the referee affirmed. 

Brooks & McMillan, of Mobile, Ala., for petitioner, 

ERVIN, District Judge. This matter comes on to be heard on the 
petition of W. R. Belsher to review the ruling of the referee rendered 
on the following state of facts: 

Belsher filed a petition before the referee, setting up that W. S- 
Scruggs, one of the bankrupts, had executed a mortgage to the said 
W. R. Belsher to secure $1,500, which mortgage had become past 
due, and had been foreclosed by the said Belsher, and at said sale the 
property has been bought in by said Belsher on such foreclosure. The 
petition set up the fact that there had been a mistake made in the 
mortgage as executed by Scruggs, in that the said mortgage conveyed 
with other property to the "N. W. % oi N. E %, section 31, town- 
ship 11, range 1 west; N. V^ of N. E. ^, section 31, township 11, 
range 1 west." The petition recites that it was the intention of the 
grantor to convey the N. ^ of the N. W. i/4 oi section 31, instead 
of the N. ^ of the N. E. ^ of said section 31. 

It is manifest that there is a repetition in the mortgage as written, 
because the N. y2 of the N. E. l^ includes the N. W. ^4 of the N. E. 
Vi- It appears that this same mistake was carried through into the 
foreclosure conveyances. The petition prays that the referee will 
order the trustee to convey to petitioner the J»I. i^ of the N. W. ^4 
of section 31, the title to which stood in the bankrupt. The referee 
denied this petition because of the language of section 47 of the Bank- 

^s»For other caaes see same topic & KEY-NUMBER in all Key-Numbered Diceets A Indexes 
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ruptcy Act July 1, 1898, c. 541, 30 Stat. 557, as amended by Act June 
25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1916, § 9631). 

[ 1 ] It is contended by petitioner tiiat the repetition in the mortgage 
gives notice of the fact that the N. ^ of the N. W. ^ was intended 
to be conveyed instead of the N. y^, of the N, E. ^ as described in 
the mortgage, and that the bankruptcy schedules, which state that 
this piece of property was covered by the mortgage, brought the prop- 
erty into court subject to the notice of this mistake. I cannot see 
that this mistake carried any notice to the trustee that the N; % of 
the N. W. y^ was intended to be conveyed. 

[2] The rule of notice is that "knowledge of facts, which, if fol- 
lowed up, would disclose the true state of facts, is efficacious," but 
here notice could not have given more information than an examina- 
tion of th6 mortgage would have showed, and that would have shown 
that one piece of property was twice described. It is common knowl- 
edge that people do frequently twice describe property in making con- 
veyances, and hence the trustee had no notice of anything more than 
what an examination of the mortgage itself would have £sclosed. 

[3] There was no adverse claimant to the N. ^2 of the N. W. ^4 
of section 31, so that, when the bankrupt filed his schedules, as I con- 
strue the act, that brought this property into the custody of the bank- 
ruptcy court, and therefore the trustee, under the language of the 
amendment above referred to, is "deemed vested with all the rights, 
remedies and powers of a creditor holding a lien by legal or equitable 
proceedings thereon." Where property is not covered by any mort- 
gage, and where there is nothing to show that it was intended to in- 
clude it in the mortgage, I take it that, if a lien by legal or equitable 
proceedings is fastened on this property, the lienholder has a prior 
equity in the property to one who merely claims that it was the in- 
tention of the owner of the property to include it in a mortgage made 
by him. • 

It is therefore ordered that the petition be and the same is hereby 
denied, and the ruling of the referee is affirmed. 
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KARASIK et al. v. PEOPI^E'S TRUST CO. 

In re FRANKLIN BREWING CO. 

(District Court, E. D. New York. December 28, 1917.) 

No. 360. 

1. OOBPORATIONfl ^=»477(2) — ^MOBTOAOBS — ^VAUDrTT. 

In a suit by tbe trustees of a bankrupt corporation to set aside a mort- 
gage, on the ground that it was never formally authorized by the board 
of directors as required by General Oorporation Law N. Y. § 34, fceW, 
the directors, as stockholders^ having assented to the mortgage, and it 
being part of a reorganization scheme, etc., the mortgage was not invalid 
on that ground. 

2. COBPORATIONS ^S»477(6) — ^MOBTOAOBft— OpNSENT OF STOOKHOLDEBS. 

Where it abundantly appeared that all of the stockholders of a corpora- 
tion assented to a mortgage the mortgage is not invalid because no ee^ 
tificate of consent of stockholders was taken and filed in accordance with 
Stock Corporation liaw N. Y. | 6; the consent of the stockholders being 
the essential and all -important thing. 

8. COBPOBATIONS ^S»477(6) — MOBTGAGES — FaILUBB TO FlUS CONSENT. 

Where consent of stockholders to a corporate mortgage was not filed as 
required by Stock Corporation Law N. Y. § 6, the fact that the mort- 
gage was recorded did not validate the same; section 7, validating sucn 
mortgages when recorded, etc., having no application, because the cor- 
poration did not receive value for bonds issued under the mortgage. 

4. Corporations ^s»477(1) — Chattel Mobtoage — Filing — ^Nbgesbitt. 

Under Lien Law N. Y. § 231, declaring that mortgages creating a lien 
upon real and personal property executed by corporations need not be 
filed as chattel mortgages, such a mortgage issued by a corporation is 
not invalid as to personal property because it was not filed and recorded 
within a reasonable time after execution, as required by sections 230, 232. 

5. Subbogation ^=:»23(1) — ^Voluntaby Payment. 

To entitle a person to Invoke the equitable right of subrogation, he 
must either occupy the position of a surety or have made a payment 
under an agreement that he should hold and receive an assignment of 
the debt as security ; and hence a stockholder, who advanced money to a 
corporation to enable it to discharge a mortgage, is not entitled to subroga- 
tion to the rights of the mortgagee. 

6. Mobtgages ^=»296(4) — Payment — ^Revivob. 

A mortgage executed to secure a i^>eciflc debt ceases to have any 
force after the payment of that debt, and cannot be revived to secure a 
new obligation without a new grant. 

7. Mortgages €=>25(6) — Action to Set AsinE — Considebation. 

In a suit by the trustees of a bankrupt corporation to set aside a 
mortgage securing bonds held by stockholders, evidence held to show tliat 
the only consideration for the mortgage was antecedent debts. 

8. Cobpobations ^=^542(2) — "Transfer" — What Constitutes. 

Within Stock Corporation Law N. Y. § 66, declaring that no corporation 
which shall have refused to pay any of its notes, etc, shall transfer any 
of its property to any of its officers for the payment of any (^bt, etc., 
a mortgage is a "transfer." 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Transfer.] . 

9. Corporations ^=»542(2) — Transfers — Statute — Construction. 

Stock Corporation Law N. Y. § 66, declaring that no oorporation, wblch 
shall have refused to pay any of its notes or other obligations, shall 

^=9For other cages see same topic & KEY-NUMBER in all Key-Numbered DicesU & Indexfli 



Digitized by 



Google 



EABASIK v. people's TBUST OO. 325 

transfer any of its property, etc., having supplanted an earlier proTision^ 
which referred to notes or other evidences of debt, it must be assumed 
that no change in meaning was Intended by the substitution of the word 
*'obllgati(»is." 

10. CoRPOBATioNS <d=3»542(2) — ^Tkansfebs — Validitt — "Obugation." 

Under Ck)rporatLon Law N. Y. | 66, declaring that no corporation, which 
shall have refused to pay any of its notes or other obligations wnen 
due, shall transfer any of its property to any of its officers or stock- 
holders for the payment of any debt, the word "obligation," while not 
including open accounts, includes a contract complete on its face, and, 
where the corporation failed to make payments according to such a 
contract a mortgage to its stockholders to secure an antecedent debt wits 
invalid. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Obligation.] 

U. CoKPOBATioNS «=>542(1)— Fbauduucnt Convetancks — ^Pbefebences. 

A conveyance is Invalid, as preferential, under Stock Corporation Law 
N. Y. § 66, declaring that no conveyance, assignment, or transfer by any 
corporation when insolvenjt with intent of giving a preference to any par- 
ticular creditor, shall be valid, whenever the corporation or the otHoer mak- 
ing the conveyance, etc., must have known or expected • that it would 
have the effect of working a preference. 

12. CoBPOBATioNS ^=»542(1) — St7iT — Pbefebence. 

In a suit to set aside a mortgage given by a corporation to secure 
bonds Issued to stockholders to whom the cori)oration was indebted, hfld, 
that the mortgage was invalid, under Stodc Corporation Law N. Y. § 66, 
because working a preference. 

In Equity. Suit by Louis Karasik and others, as trustees in bank- 
ruptcy of the Franklin Brewing Company, bankrupt, against the 
People's Trust Company, individually and as trustee under a certain 
alleged mortgage. Decree for complainants. Affirmed 252 Fed. 337, 
C. C. A. . 

This is an action by the trustees in bankruptcy of the Franklin Brewing 
Company to set aside an alleged mortgage for JMt50»000 made by the Frank- 
lin Brewing Company to the People's Trust Company, as trustee, to secure the 
issue of certain bonds In like amount. The grounds on which the validity of 
the mortgage is attacked are that no certificate of consent of the stockholders 
of the corporation was subscribed, acknowledged, filed and recorded, as re- 
quired by section 6 of the Stock Corporation Law of this state (Consol. Laws, 
c 59) ; tiiat the mortgage was never authorized by the board of directors, as 
required by section 34 of the General Corporation I^aw of this state (Consf)l. 
Laws, c. 23) ; that the mortgage is void, under section 66 of the Stock Cor- 
poration Law of this state, both as a transfer of its property to officers, di- 
rectors, and stockholders, without the payment of cash therefor, after it had 
refused to pay Its notes or other obligations and as a conveyance and security 
given when the corporation was Insolvent or its Insolvency was imminent, 
with the Intent of giving a preference to a particular creditor over other 
creditors; that the bonds Issued without the payment of any money to, 
labor for, or property recteived by the corporation, contrary to the prohibition 
of section 55 of the Stock Corporation Law ; that the mortgage is void as to all 
the personal property Intended to be secured thereby, because it was not filed 
and recorded within a reasonable time, as required by sections 230 and 232 
of the Lien Law of this state (Consol. Laws, c. 33) ; that the making of the 
mortgage for the purpose of issuing and securing payment of bonds to the 
ofiicers, directors, and stockholders of the corporation is contrary to equity 
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and good conscience, and constituted a scbeme to hinder, delay, and defraad 
the creditors of the corporation. 

The Franklin Brewing Company was organized as a domestic corporation 
July 30. 1903, with a capital stock of $500,000, consisting of 5,000 shares, of 
the par value of $100 each. The corporation was organized by Glaus Doscber, 
who had acquired in 1908 the plant and property of the Malcolm Brewing 
Oompany, at a public sale In Insolvency, subject to an existing mortgage of 
$200,000, made by the Malcolm Brewing Company to the Nassau Trust Com- 
pany, of the city of Brooklyn, February 24, 1891. Thereafter Ola us Doscner 
transferred this property to the Franklin Brewing Company subject to the 
aforesaid mortgage of $200,000, which that corporation assumed, and the 
Franklin Brewing Oompany subsequently acquired other property. Glaus 
Doscher, in transferring his property to the Franklin Brewing Company 
agreed to accept for the same 3,000 shares of the capital stock of that cor- 
poration, and he further agreed to purchase from time to time the remaining 
2,000 shares of that stock, as and when the corporation should require the 
money for working capitaL On July 30, 1003, Glaus Doscher received 3,500 
shares of the stock of the Franklin Brewing Company, and on the same day he 
gave 10 shares each to his attorney, Henry F. Cochrane, to his brother, Her- 
mann Doscher, and to his three sons, Henry, Charles, and John EKNScher mak- 
ing 50 shares^ and he retained 3,450 shares of this stock up to the time 
of his death on July 6, 1910. He left a will, which was duly probated on 
July 12, 1910, by the surrogate of Kings county whereof he appointed nis 
thitee sons Henry, Charles, and John Doscher, the executors and whereby he 
betiueathed and devised all of his estate (Including tlio aforesaid 3.450 shares 
of Franklin Brewing Company stock) to his six children, Henry, Charles, and 
John Doscher, and Gesine Engel, Mathilda C. Behre and Caroline Candldus, 
in equal shai*es. Glaus Doscher was the president, a director, and a stock- 
holder of the Franklin Brewing Oompany from 1904 to 1910, During the 
same period Henry Doscher was the vice president, a director, and a stock- 
holder; Hermann Doscher was the treasurer, a director, and a stockholder: 
Charles Doscher was the secretary, a director, and a sto<^hoIder; John 
Doscher was a director and stockholder; and Henry F. Cochrane was a stock- 
holder. Upon the death of Glaus Doscher, his son Henry Doscher was made 
president, John Doscher was made vice president, Hermann Doscher continued 
as treasurer, Charles Doscher continued as secretary, and Henry F. Oodirane 
was made a director; and the officers, directors^ and stockholders continued 
as above to August 10, 1915, except that Charles Doscher was made boCli 
secretary and treasurer. 

The company never paid a dividend upon its capital stock. Ijt lo5?t. money 
o\1ery year of its existence from 1903, save the years 1905 and 1906, w*hen 
a small profit was made. Prior to the year 1915 an mia vailing effort was 
made to sell the property. The annual report of the Franklin Brewing 
Oompany for the year ending December 31, 1914, showfed a loss of $30,013.49 
during that year, and that the liabilities exceeded the assets in the sum of 
$119,599.98. At a stockholders* meeting held January 21, 1915, It was re- 
solved that **in view of the state of the business of the company disclosed by 
the annual report, a committee of three, consisting of Henry Doscher, John 
Doscher, and Charles Doscher, be ai^olnted to take the necessary and ap- 
propriate steps to wind up the business of the company," and at meetings of 
the board of directors on March 16 and May 3, 1915, the efforts being made to 
effect a winding up of the business were discusafed. At length in July, 1915, 
the Doschers found in David M. Neuberger the relief they sought. It was 
finally agreed that Neuberger should assume the management and control ot 
the Franklin Brewing Company; that the 3,450 shares of stock of that cor- 
IK>ration owned and held by the estate of Glaus Doscher, deceased, should be 
distributed, by giving 2,500 shares thereof to Neuberger and the remaining 950 
shares thereof to the six children and legatees under the will of the said 
de^tjased; that the executors of that estat3e should, prior to October 1, 1915, 
loan the necessarj- money to obtain liquor tax certificates for the saloon 
keepers who were then customers of the Franklin Brewing Company; that 
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the then officers of that corporation should resign, and Neuherger and bis 
associates should be made officers in their plaoes; and that a mortgage 
for $450,000 should bie given by the Franklin Brewing Company upon all of 
its real and personal property to secure the issue of bonds of a like amount in 
payment of the indebtedness claimed by the Doscbers to be owing from the 
Franklin Brewing Company to the decedent Doscher's estate. An agreement 
in writing was then executed, about August 4» 1915, between Henry, John, and 
Charles Doscher, as executors of Glaus Dos(^er, deceased, and David M. 
Neuberser, embodying substantially the above provisions. The preliminaries 
for the making of the mortgage having been thus arranged, the attorney 'for 
the Doscher estate prepared the mortgage which is the subject of this suit. 

Henry Doscher had directed John J. Welsh, the bookkeeper of the company, 
to copy from the corporate books certain figures, which Welsh did, and handed 
a slip of paper containing these figures to Doscher, which he subsequently 
made use of at a meeting of the stockholders of the corporation on August 10, 
1915. A meeting of the company was held, at its oflid^ on August 10, 1915, at 
which all of the stockholders were present, and a resolution was presented 
setting forth: (1) That the Franklin Brewing Company was indebted to tb:e 
estate of Qlaus Doscher in a sum exceeding $450,000, for mi»iey loaned and 
upon open account ; (2) that the financial condition of the Franklin Brewing 
Company rendered it impossible for it to pay said indebtedness in whole or 
in part, and unless a reorganization of the company was effected, and an 
adjustment of this indebtedness was arranged, the company would have to 
discontinue business and dispose of its property at great sacrifice and loss, 
both to the Franklin Brewing Company and the estate of Clans Doscher ; (3) 
that the executors of the estate of Claus Doscher, with the consent of all the 
legatees of that estate, were willing to accept a mortgage of $450,000 secuiM 
upon all of the real and personal property of the company, to be made to a 
trustee, to sfecure the issue to the legatees of said estate of 450 bonds, ot 
$1,000 each, payable in 2& years, with interest at 4 per centum per annum; 
(4) that the stockholders recomm}ended the execution and delivery of sucn 
mortgage to the People's Trust Company, as trustee, for the purposes afore- 
said. 

This resolution was discussed and voted upon and adopted by all of the 
stockholders at that meMing, aa follows : Henry, Charles, and John Doscher^ 
as executors of the estate of Claus Doscher, voted the 3,450 shares of stock 
owned by that estate; Henry, John, and Charles Doscher each voted the 10 
shares of stock owned by them personally; Henry Doscher, by proxy, voted 
the 10 shares of stock owned by the estate of Hermann Doscher; ana 
Henry F. Cochrane voted the 10 shares ot stock owned by him. This made a 
total of 3,500 shares of stock voted, which was all of the stock outstanding. 
There was no meeting held of the board of directors of the Franklin Brewing 
Company authorizing the execution or delivery of this mortgage of $450,000, 
which is- the subject of this suit; nor did any witness testify upon the 
trial that any such meeting was h^d. Immediately following the above-men- 
tioned stockholders' meeting on August 10, 1915, the certificates for the 3,450 
shares of capital stock of the Franklin Brewing Company owned by the 
estate of Claus Doscher were canceled, and new certificates for that 3,450 
shares of stock were drawn up. and executed, and distributed as follows: A 
certificate for 2.498 shares to David M. Neuberger ; a certificate for 1 share 
each to Hariy W. Bell and Hector Grassi; a certificate for 159 shares each 
to Henry and John Doscher ; and a certificate for 158 shares each to Charles 
Doscher, Gesine Engel, Mathilda C. Behre, and Caroline Candidus — making a 
total of 3,450 shares of this stock ; and at that time 50 other shares of the 
Franklin Brewing Company stock were already held, 10 shares each, by 
Henry, John, Charles, and the estate of Hermann Doscher, and Henry F. 
Cochrane. All of this stock was transferred to, and held and owned by, the 
above-named persons, respiectively, prior to the. execution or delivery of the 
mortgage of $450,000 whidi Is the subject of this suit ; and ever since August 
10, 1&15, the said Henry, John, and Clmrles Doscher, and the said Gesine Kn- 
gel, Mathilda C. Behi'iB^ and Caroline Candidus have been and still are the 
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OM-ners of the certificates of stock above mentioned, and these said six per- 
sons are also the' legatees under the will of Glaus Doscher, deceased, and are 
each entitled to an equal one-sixth distribative share of that estate. 

Immediately following the stockholders' meeting, and after the certificates 
for the 3,450 shares of stock had been executed and distributed as above men- 
tioned, there was held on the same day, August 10, 1915, a meeting of the 
board of directors of the Franklin Brewing Oampany. At this meeting Henry 
Doscher resigned as president, but continued as a director; John Doscher 
resigned as vice presideitt and director; Charles Doscher resigned as secre- 
tary and treasurer and director ; and Henry F. Cochrane resigned as director. 
David M. Neuberger was made president and treasurer and a director; 
Harry W. Bell was made vice president and a director, but never qualified: 
Hector Qrassi was made a director; and John J. Welsh, the bookkeeper of 
the corporation, was made secretary. At this meeting of the board of direc- 
tors no mention was made of the proposed mortgage of $450,000 which is the 
subject of this suit, or of any mortgage, and no authority was given for tne 
t&xecution or delivery of any mortgage by the Franklin Brewing Company. 

The mortgage for fl50,000 which is the subject of this suit was executed 
and delivered on August 10, 1915, but was not recorded until November 22, 
1915. No certificate of consent of the stockholders of the Franklin Brewing 
Company was subscribed and acknowledged and filed or recorded in the 
office of the clerk or register of the county wheilein the corporation had its 
principal place of business. Subsequent to the making and delivery of this 
mortgage, and pursuant to its terms, 450 bonds, of the tSLce value of $1,000 
each, were made by the Franklin Brewing Company and issued to the execu- 
tors of .Claus Doscher, and by them in turn issued and delivered, 75 bonds 
each, to Henry, John, and Charles Dosdier, and Gesine Bngel, Mathilda C. 
Behre, and Caroline Candidas. At the time this mortgage was executed, 
neither the People's Trust Cbn^any nor any other person or persons paid 
to the Franklin Brewing Company any cash money for this mortgage, nor 
did any person or piersons pay any money, furnish any labor, or give property 
to that corporation for either the mortgage or bonds in question. The de- 
fendant the People's Trust Company never took possession of the real or 
personal pr(^perty covered by the mortgage in suit ; but the Franklin Brewing 
Company continuously after the making and delivery of the said mortgage 
remained in the possession, custody, and control of all of the said property un- 
til the appointment and qualification of the plaintiffs, as trustees in bankrupt- 
cy h/erein, and the taking possession of the same by them. The plaintiffs, as 
trustees in bankruptcy herein, immediately upon their appointment and 
qualification, on March 19, 1917, took actual possession of all the real and 
personal property of the Franklin Brewing Company, and all of the said prop- 
erty is now in their actual possession. 

Samuel Evans Maires, of Brooklyn, N. Y., for complainants. 
Wingate & Cullen, of New York City (Henry F. Cochrane, of 
Brooklyn, N. Y., of counsel), for defendant. 

VEEDER, District Judge (after stating the facts as above). [1, 2] 
The validity of this mortgage is attacked on various grounds, which 
may be grouped as formal objections and objections which relate to 
the substantial merits. Considering the formal objections first, the 
complainants contend, in the first place, that the mortgage is invalid, 
because no certificate of consent of stockholders was filed in ac- 
cordance with section 6 of the Stock Corporation Law of this state. 
The statutory requirement is that the mortgage — 

"shall be consented to by the holders of not less than two-thirds of the capi- 
tal stock of the corporation, which consent shall be given elthfer in writing 
or by a vote at a special meeting of the stockliolders called for that purpose ; 
• • • and a certificate under the seal of the corporation that such con- 
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aent was giyen by the stockholders in writing, or that it was given by vote at 
a meeting as aforesaid, shall be subscribed and acknowledged by the president 
or vice president and by the secretary or an assistant secretary, of the corpora- 
tion, and shall be filed and recorded in the otilce of the clerk or register of 
the county wherein the corporation has its principal place of business." 

It is a fact that this mortgage was consented to by the unanimous 
vote of all the stockholders at a special meeting called for that pur- 
pose, and apparently each stockholder also consented in writing. At 
the trial the defendant produced a certificate of such consent, dated 
August 10, 1915, signed by Henry Doscher as president, and by 
Charles Doscher as secretary, with the corporate seal affixed, and 
attested by the secretary. The testimony for the defendant is to the 
effect that this paper was executed on the day it bears date, and 
was given to an employe, who was a notary, to take the acknowledg- 
ments. The testimony is rather vague, and the notary had no recol- 
lection of such an incident. However, the papjer in evidence is not 
acknowledged, and it is conceded that no consent was ever filed and 
recorded as required by statute. 

In the next place, it is conceded thjit the mortgage was never 
formally authorized by the board of directors of the corporation. 
Section 34 of the General Corporation Law of this state prescribes 
that "the affairs of every corporation shall be managed by. its board 
of directors," acting through a majority present at a meeting duly 
assembled. In this case, as already shown in the statement, the stock- 
holders as such, comprising all the directors and officers, consented 
to the mortgage in a meeting duly assembled. A directors' meeting 
immodiately followed, at which tiie old directors and officers, save 
Henry Doscher, in turn resigned, and new directors and officers were 
elected or appointed by the remainder of the board to fill the va- 
cancies as they occurred. It was by these new officers that the 
mortgage, dated the same day, was executed. But the minutes of the 
meeting contain no reference to the mortgage. 

Both these omissions undoubtedly constitute grave formal defects, 
but I do not think that they are necessarily fatal. In both instances 
the substance is proved. So far as the absence of a resolution of 
the directors as such is concerned, every director had, as a stock- 
holder, and as part of a substantially continuous transaction, delib- 
erated and acted upon the proposal. People's Bank v. St. Anthony's 
Church, 109 N. Y. 512, 17 N. E. 408, relates to a special statute de- 
signed to safeguard the peculiar interests of a religious corporation. 
Of course, I rely upon the continuity of the prearranged transaction, 
and the supposition that the resignation of the retiring directors was 
not effectual to relieve them of their responsibility for the culmi- 
nating act performed by their successors pursuant to a plan thereto- 
fore agreed upon. Otherwise, there is a total absence of any authori- 
zation by the directors, for it is not claimed that the new directors 
assented to the mortgage, directly or indirectly. Likewise the con- 
sent of the stockholders is proved to have been given. As the Court 
of Appeals said in Rochester Savings Bank v. Averell, S|^ N. Y. 467 : 
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"The consent of stockholders Is the Important and essential thing. The 
filing is formal and subsidiary." 

This idea runs through all the cases, and in no case to which ref- 
erence has been made has a mortgage been declared void where the 
stockholders had in fact consented. In Black v. Ellis, 129 App. Div. 
140, 113 N. Y. Supp. 558, affirmed in 197 N. Y. 402, 90 N. E. 958, 
on other grounds, a majority of the court held that, in view of the 
finding of the court below that consent had been given, the mere fail- 
ure to file proof of the fact did not render the mortgage void. A 
minority dissent was based upon the ground that the finding of the 
lower court really showed that the stockholders consented only in 
the sense that they did not object. In the case of In re Post & Davis 
Co., 219 Fed. 171, 135 C. C. A. 69, where the Circuit Court of Ap- 
peals for this circuit held that a chattel mortgage executed by a cor- 
poration without the required consent properly evidenced was in- 
valid and could not be ratified, Judge Lacombe stated: 

"There is no pretense that any written assfent was ever signed, or that it 
was ever voted at any stockholders' meeting, special or general." 

[3] And my conclusion that the failure to file the consent is not 
fatal derives no support from section 7 of the New York Stock Cor- 
poration Law (upon which the defendant relies), which provides in 
substance that whenever a mortgage as recorded recites that its 
execution was duly consented to or authorized by the stockholders, 
after public record thereof for more than one year, "and the corpora- 
tion shall have received value for bonds actually issued under and 
secured by such mortgage, and interest shall have been paid on any 
of such bonds," such recital "shall be conclusive evidence that the 
execution of such mortgage has been duly and sufficiently consented 
to," etc. For, as I shall show, the corporation did not receive value 
for the bonds issued under this mortgage, and hence this validating 
provision is inapplicable. 

[4] Nor do I find to be well founded the complainant's further 
contention that the mortgage is void as to all the personal property 
intended to be secured thereby, because it was not filed and recorded 
within a reasonable time after its execution in accordance with sec- 
tions 230 and 232 of the Lien Law of this state. The delay in re- 
cording was in fact more than three months. But the intermediate 
section (231) of the Lien Law expressly provides that: 

"Mortgages creating a lien upon real and p»ersonal property, executed by a 
corporation as security for the payment of bonds issued by such corporation 
• • ♦ and recorded as a mortgage of real property, • • • need not 
be filed or retiled as chattel mortgages." 

Consideration of the further objections to the validity of the mort- 
gage, which go to the substance rather than to formal requisites, is 
dependent upon findings of fact with respect to the situation on Au- 
gust 10, 1915, when the mortgage was made. 

In the first place, the corporation was then plainly insolvent. Its 
books show that on July 31, 1915, its assets were $935,720, its liabili- 
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ties $1,076,054, leaving a deficiency of $140,334. On Au^^ust 31, 1915, 
the deficiency had increased to $144,167, and on November 30, 1915, 
to $147,332. On July 31, 1915, there was owing to unsecured mer- 
chandise creditors the sum of $23,343, over $20,000 of which was 
long past due. This had increased to $33,318 on August 31st, and to 
$57,963 on November 30th. In addition there was owing on notes 
to the North Side Bank, on and after July 31, 1915, the sum of $27,- 
000. This indebtedness steadily increased until, at the time of the 
filing of the petition in bankruptcy, the sum owing to unsecured credi- 
tors amounted to $176,723. During the month of July, 1915, the cor- 
(xjration's average daily bank balance was only $923.86 ; from August 
I'st to August 10th only $1,443; and on August 10th, when the mort- 
gagee was made, it had on deposit only $951. During all this time, 
and long before, merchandise creditors, pressing for pajnnent of their 
past-due accounts, were told by the cashier in more than one in- 
stance that the company had no funds. 

The financial condition of the company was well known to the 
I>oschers. They knew that it had lost money every year from 190J, 
save that a small profit had been made in 1905 and 1906, At the 
stockholders* meeting on January 21, 1915, where a financial report 
for the year 1914 was submitted, showing a loss of $30,013, a resolu- 
tion was unanimously adopted appointing a committee "to take the 
necessary and appropriate steps to wind up the business of the com- 
pany." The minutes of successive meetings of the board of directors 
on March 16th and May 3d of the same year refer to the efforts 
being made to wind up the business; and the preamble to the resolu- 
tion of the stockholders on August 10th, consenting to the mortgage 
in issue, after stating that the "company is indebted to the estate o£ 
Claus Doscher in a sum exceeding four hundred and fifty thousand 
dollars for money loaned and upon open account," continues : 

"And whereas, the flnandal condition of the Franklin Brewing Company 
renders It impossible for it to pay said Indebtedness in whole or in part, and 
unless a reorganization of the company is "effected, and an adjustment of 
this Indebtedness is arranged, the company will have to discontinue business 
and dispose of Its property at great sacrifice and loss, both to the Franklin 
Brewing Company and the said estate of Claus Doscher." 

Of course, it is entirely immateriajl that the Doschers were finan- 
cially able to pay any or all of the company's indebtedness if they 
saw fit. They were under no legal obligation to continue th^ir ad- 
vances, and it was inevitable that they would at some time cease to 
carry this burden, as the event proved. 

The next material inquiry relates to the manner in which the ag- 
gregate amount of this mortgage was made up and the basis upon 
which it rests. The evidence shows that one of the Doschers in- 
structed the company's bookkeeper to make out a statement of the 
aggregate of the following items: (a) Loans made by the Doscher 
estate to the company ($178,850), with interest due thereon ($15,310); 
(b) the so-called bond and mortgage account, being the $200,000 ad- 
vanced by Claus Doscher in 1906 to pay off the mortgage then out- 
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Standing on the company's property, with interest due thereon ($25,- 
000) ; (c) the $12,000 mortgage on the parcel, No. 1360 Myrtle avenue, 
which the Doschers had agreed with Neuberger to cancel, with in- 
terest due thereon ($400). The total of these items is $431,560. For 
the remaining sum necessary to make up the total of $450,000 the 
bookkeeper was instructed to make a mere book entry, and he describal 
it, of his own accord, as reorganization expense. Of these items, then, 
the loan account, of $178,850, concededly represented mere antecedent 
indebtedness for advances made from time to time. The $12,000 
mortgage on the property No. 1360 was neither paid nor canceled, and 
therefore represents no value. Nor did the book entry of $17,000 
and over. 

The defendant contends, however, that the so-called bond and 
mortgage account of $200,000 stands upon a different basis. It ap- 
l>ears that on December 29, 1906, Claus Doschef delivered his check 
for $200,000 to the company, and that on the same day the company 
paid to the Nassau Trust Company, the mortgagee named in the 
M4lcolm Brewing Company mortgage of 1891, a Tike sum, with in- 
structions to use the same in payment and cancellation of the bonds 
issued under that mortgage. This was done by January 9, 1906, 
when the mortgagee delivered to Doscher the mortgage and a satis- 
faction piece. This satisfaction piece was never filed. Claus I)osch- 
er's loan of $200,000 on December 29, 1905, was originally entered 
in the company's books under the heading "Claus Doscher Loan Ac- 
count." But on January 31, 1906, this item was transferred to a new 
account then opened, called "Bond and Mortgage Payable Account," 
and so remained until bankruptcy. By whose direction or authority 
this change was made does not appear. By a provision of the agree- 
ment by the executors of Claus Doscher with Neuberger the former 
agreed to "discharge and cancel of record a certain mortgage of two 
hundred thousand ($200,000) dollars, now a lien on, and of record 
against, the Franklin Brewing Company." This agreement was not 
performed, and the mortgage was finally satisfied of record, upon the 
application of the complainants as trustees, without the production 
of the original mortgj^e, by an order of the Supreme Court dated 
October 8, 1917. 

[5-7] On these facts the defendant's claim that the mortgage was 
continued, and that Doscher succeeded to the rights of the mort- 
gagee by subrogation, cannot be sustained. To entitle a person to 
invoke the equitable right of subrogation, he must either occupy the 
position of a surety of the debt or have made the payment under an 
agreement that he should receive and hold an assignment of the debt 
as security. A mortgage executed to secure a specific debt ceases to 
have any force after the payment of that debt, and cannot be revived 
to secure a new obligation without a new grant. In tiiis case the 
proof shows nothing more than the delivery of Doscher's check to 
the company and the payment by the company to the mortgagee. The 
mere unauthorized entry of this mortgage as such on the books of Jhe 
company does not constitute a new grant, so as to enable Doscher to 
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be subrogated to the original bond and mortgage, which had been 
paid on January 9, 1906. 

So far, then, as the items which made up the $450,000 mortgage 
are concerned, it is plain that the $17,000 book entry and the unful&led 
promise to cancel the $12,000 mortgage on the Myrtle avenue property 
representee, no value whatever, and the so-called bond and mortgage 
account of $200,000 represents nothing higher in the scale of obliga* 
tion than the loan account, properly so called, Of $1783^0. In othei 
words, so far as the mortgage in issue was based upon any considera*- 
tion whatever, it represented merely unsecured antecedent indebted- 
ness. It is so described in the very first recital of the resolution 
adopted by the stockholders at their meeting on August 10, 1915, 
which reads: 

"Whereas, the Franklin Brewing Oompany is indebted to the estate of 
Clans DQ6<dier in a sum exceeding four hundred and flfty thousand dollars 
for money loaned and upon aosn aocoont," etc. 

But the defendant claims further that, even so, thefe was other 
valuable consideration given ; and reference is made to (a) the further 
loan of $56,000 to secure liquor tax certificate, to (b) the renewal 
of the $27,000 loan by the North Side Bank, and to (c) the fact that 
the bonds issued under the mortgage carried only 4 per cent, interest. 
The matter of the $56,000 loan for liquor tax certificate is provided 
for in the agreement of the Doscher estate with Neuberger. It reads : 

"The parties of the first part, bb executors, are to loan, or cause to he 
loaned, the money necessary to obtain the liquor tax certificates of the present 
customers of the company for the certificates due on the 1st day of October, 
1915 ; such money so advanced to bie secured by assignment or otherwise, so as 
to invest the parties of the first part, or the lender of such Uquor tax money 
with the complete ownership of such tax certificates, and the money paid by 
the said custonners in payment for such certificates, is to be set aside or paid 
over to the lenders as the same is paid to the said Franklin Brewing Oom- 
pany by such customers. The said Franklin Brewing Ck>mpany to execute 
any and aU instruments required by the lenders to further secure them for 
the money so loaned." 

Of this provision it is to be observed, in the first place, that it is a 
separate agreement, entirely apart from the mortgage in issue, made 
with a person who had no connection with the company ; and the li- 
cense money provided for forms no part of the mortgage, but is an in- 
dependent transaction. Moreover, the executors promise merely "to 
loan, or cause to be loaned, the money necessary to obtain the liquor 
tax certificates of the present customers," and "such money so ad- 
vanced to be secured by assignment or otherwise" — ^the company to 
"execute any and all instruments required by the lenders to further 
secure them for the money so loaned." The Doscher estate did after- 
wards loan this 'sum of $56,000, under an agreement made with the 
company on September 20, 1915; but the separate and independent 
character of the transaction is shown by the fact that $35,000 of this 
$56,000 loan was repaid, and the lenders have proved their claim in 
bankruptcy for the balance. 
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The renewal of the $27,000 loan by the North Side Bank (of which 
Henry Doscher was vice president) is not claimed to have been made 
under any written agreement. Henry Etoscher testified that he had 
an oral understanding with Neuberger that the loan would be renewed. 
Neuberger denies this, and states that it was merely renewed in the 
Usual course of business. It was doubtless renewed because it could 
not be collected. This inference is also applicable to the defendant's 
final contention that the reduction of interest from the legal rate to 4 
per cent., as specified in the mortgage, constituted a valuable consider- 
ation. If, as I have found as a fact, the company was insolvent, and 
ill view of the recital of the resolution adopted by the stockholders on 
August 10, 1915, that the financial condition of the company rendered 
it impossible for it to pay the indebtedness in whole or in part, consid- 
eration can hardly be based upon the rate of interest. In short, I find 
that, not only was no value received by the. company at the time the 
mortgage was made, but that, so far as it was not purely fictitious, 
it was based solely upon antecedent unsecured indebtedness. 

[8-10] Under such circumstances the complainants contend that the 
mortgage is void under section 66 of the New York Stock Corporation 
Law. This section relates (a) to transfers to officers, directors, or 
stockholders in particular, and (b) to conveyances, assignments, or 
transfers in general ; and every transfer, assignment, or other act done 
in violation of its provisions is declared to be void. The complainants 
urge that the mortgage is void under both clauses. And such is my 
conclusion. The first clause of this section provides : 

"No corporation which shall have refused to pay any of lt« notes or other 
obligations, when due, in lawful money of the United States, nor any of Its 
officers or dinectors, shall transfer any of its property to any of Its officers, 
directors or stockholders, directly or Indirectly, for the payment of*, any 
debt, or upon any other consideration than the full value of the property 
paid in cash." 

A mortgage is a transfer within the meaning of this section. Mun- 
son V. Genesee Iron & Brass Works, 37 App. Div. 203, 56 N. Y. Supp. 
139; Caesar v. Bernard, 156 App. Div. 724, 736, 737, 141 N. Y. Supp. 
659, 668, 669. There was no cash consideration for the mortgage, but 
merely a transfer by way of security for an antecedent debt. The 
transfer to the prohibited persons was indirect, in that the bonds were 
issued first to the executors of the Doscher estate ; but they were im- 
mediately transferred by the executors to the individual beneficiaries 
under Claus Doscher's will. The statutory provision applies, there- 
fore, if the company had refused to pay any of its notes or other ob- 
ligations when due. There is no proof of refusal to pay any notes. 
There is abundant proof of refusal to pay merchandise creditors, who 
had supplied goods on open accounts. In three instances the proof 
shows a written offer and acceptance, but in two of these the amount 
actually due does not appear on the face of the writing, and can be 
ascertained only by an inspection of the books. In the case of the 
Shipley Construction & Supply Company, however, a written oflFer to 
supply a specified piece of machinery for a stated price was definitely 
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accepted by the Brewing Company and the contract is complete on its 
face. It is of no consequence, for the purpose of the present inquiry, 
that a freight rebate of a few dollars was afterwards allowed on the 
shipment. 

Prior to the enactment of this section of the Stock Corporation Law ' 
a similar provision in the Revised Statutes (1 R. S. 603, 604) referred 
to "notes or other evidences of debt," and it must be assumed that no 
change in meaning was intended by the substitution of the word "obli- 
gations." The word "obligation" originally meant a bond containing 
a penalty with a condition for the payment of money or to do or suf- 
fer some act or thing. The meaning of the word has been gradually 
enlarged by the courts beyond its original meaning of a bond obliga- 
tory, and has come to mean a paper by which some fixed duty is as- 
sumed to be performed at a certain time, or an instrument in writing 
whereby one party contracts with* another for the payment of money 
at a fixed date or for the delivery of specific articles. However vari- 
ous have been the definitions given the word, the essential element has 
always been that it must be a ^written engagement by which a fixed 
duty is assumed. In other words, it must be complete on its face, and 
not dependent upon an examination of books of account or bills pre- 
sented. Munzinger v. United Press, 52 App. Div. 338, 65 N. Y. Supp. 
194. It is clear, therefore, that open accounts are not obligations ; nor 
are made such by a written proposal and acceptance which does not dis- 
close the amount due. But the contract of the Shipley Construction 
Supply Company is an obligation in the proper sense of the term, and 
the oxnpany's refusal to pay it supplies the remaining. condition for 
the operation of the statute. 

[11, t2] I am of opinion that the mortgage is also void upder the 
second clause of section ^.' The provision is : 

"No conveyance, assignment or transfer of any prc^>erty of any. audi cor- 
poration by it or by any officer, director or stockholder thereof, nor any 
payment made, judgment suffered, lien created or security given by it or by 
an officer, director or stockholder when the corporation is insolvent or its 
insolvency is imminent, with the intent of giving a preference to aiiy particular 
creditor over other creditors of the corporation, shall be valid." 

In vie^ of the conclusions which I have already reached, the only 
material inquiry under this provision is whether this mortgage was 
made with the intent of giving a preference. What, then, is the mean- 
ing of intent to prefer as used in the statute? This language has been 
construed by the Circuit Court of Appeals for this circuit in Cardozo 
V. Brooklyn Trust Co., 228 Fed. 333, 142 C. C. A. 625, where the court 
adopted this statement of the court below : 

"It seems to me that the true meaning is that, to constitute a preference, 
the corporation or its officer making the payment must have known or ex- 
pected that it would have that effect Irish v. Citizens* Trust Co. (D. O.) 163 
Fed. 880. The statute is meant to apply when the corporation is confronted 
with the problem : How are the assets of the corporation to be used, not in 
carrying on its business, but in meeting its obligations? Olney v. Baird, 7 
App. Div. 95, 110, 40 N. Y. Supp. 202. In other words, the question is whether 
the payment was made in contemplation of insolvency and winding up as an 
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impendlQg fact, or \n contemplation of continuing business in good faith; 
and tliis question must be determined, of course, as an inference from the 
surrounding facts." 

See, also, In re Salvator Brewing Co. (D. C.) 183 Fed. 910. 

If this be the criterion, I am of opinion that the intent in this case 
to prefer is established by the evidence. The Etoschers had carried 
this unprofitable business for several years, and found themselves more 
deeply involved each year. They finally decided, as the corporate rec- 
ords expressly state, to wind up the business. Efforts to sell to other 
brewers were unsuccessful. Evidently, as a last resort, negotiations 
were opened with Neuberger, who was a lawyer with some experience 
in handling brewing properties. There is nothing in the evidence to 
indicate that the Doschers had any reason to expect that Neuberger 
would be likely to succeed where they had failed. My inference is 
that they were not concerned with the outcome. They had determined 
to shift the burden, and their sole concern was their investment. Since 
they had been unable to realize upon their investment by means of a 
sale, they evidently concluded that the best available alternative was 
to secure a first lien upon the property by way of mortgage, and there- 
by secure themselves against eventualities which their experience led 
them, with good reason, to expect. For they knew — ^indeed, they ex- 
pressly admitted — ^that the financial condition of the company was 
such that their antecedent indebtedness could not be paid in whole or 
in part. The form of the agreement finally reached with Neuberger 
is significant of their intention, for they presented to him outright 2,500 
of tfie 3,500 shares of the corporation then outstanding. Under all 
the surrounding circumstances, I can reach no other conclusion than 
that they believed and intended that the mortgage in issue would ef- 
fectively prefer them over other creditors %f the company who were 
clamoring for payment 

Apart from the statute, I think the conclusion that this mortgage is 
null and void would necessarily follow upon grounds of equity and 
good conscience. The question of jurisdiction has been determined by 
a prior decision of this court. Karasik et al. v. People's Trust Co., 241 
Fed. 939. 

A decree will be granted for the relief prayed for in the complaint. 
It must be settled on notice on or before December 31st. 
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KARASIK et al. v. PEOPLE'S TRUST CO. 

(Gircnit Oourt of Appeals, Second Clrcait. April 24, 1918.) 

No. 239. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit by Louis Karasik and others, as trustees in bankruptcy of the 
Franklin Brewing Company, against the People's Trust Company, 
individually and as trustee under . an alleged mortgage. From a 
decree for complainants (252 Fed. 324), defendant appeals. Affirmed. 

See, also, 241 Fed. 939. . 

Wingate & Cullen, of New York City (H. F. Cochrane, of Brook- 
lyn, N. Y., of counsel), for appellant. 

S. E. Maires, of Brooklyn, N. Y., for appellees. 

Before ROGERS, HOUGH,, and MANTON, Circuit Judges. 
PER CURIAM. Decree appealed from affirmed, with costs. 



OFBIOBR V. J. K OWENS 00. 

(dreult Court of Appeals, Blghth Gircnit September 2, 19ia) 

No. 6062. 

1. JuDoxBNT ^s»713(2) — ^Matticbs WlnicH Might Have Been LrnoATBD. 

Where a second action is based upon a dilTerent canse of action, but 
between t^e same parties, the Jndgmmt in the former operates as an 
estoppel In the latter as to every point or question which was actually 
litigated in the first action, but is not conclusive relative to other matters 
which might have been, but were not, decided. 

2. Judgment ^=»585(4) — ^Dkfensivs Mattes as Cause ov Action. 

Where defendant had in a previous action recovered against plaintiff, 
the holder of his -notes, for plain tifTs breach of contract, and the court 
submitted as an element of damage defendant's liability on the outstand- 
ing notes, held that, in an action on such notes, defendant was estopped 
by the judgment from setting up the want of consideration. 
S. Estoppel ^=»68(2> — Equitable Estoppel — Quasi Estoppel. 

A party who, by act or by silence when he ought to speak out during 
the trial of an action, takes and holds a pecuniary advantage over his 
adversary, either by enhancing his recovery or maintaining his defense on 
one theoiy of law or fact, rai^s a quasi estoppel against himself from 
securing a recovery or maintaining a defense to his advantage, etc., 
upon an Inconsistent theory in a litigation of the same issue between the 
same parties in a subsequent proceeding. 
4. ICsropPEL ^=»91(1) — Equitable E?stoppel — ^What Conshtutes. 

Where defendant in a previous action |igainst plaintiff, the holder of his 
notes, ^ recovered Judgment for plaintiff's breach of contract, and one of 
the elements of damage submitted was defendant's liability on the out- 
standing notes, held, that defendant's collection of a part of the judg- 
ment, etc., raised an equitable estoppel, which precluded him from de- 
fending an action on the notes on the ground of want of consideration. 

^5s»For other cases see same topic ft KBT-NUMBBR in all Key-Numbered Digests & Iiidex«» 
252 F.— 22 
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5. Judgment ^=»617 — Defenses Ooncluded. 

The estoppel of a judgment or a quasi estoppel aristng fnxm the con- 
duct of a party to litigation Is as applicable to defensive matter as to 
matter by way of recoupment, set-off, or counterdatm. 
d Estoppel «=>68(2) — ^Equitabue Estoppel — Quasi Estoppel. 

Where defendant in a previous action recovered against plaintiff, the 
holder of his notes, for breach of contract, and the question of defend- 
ant's liability on the notes was submitted as an element of damage, held, 
that defendant cannot escape the quasi estoppel on the ground that tbe 
court erred in the submission, and in refusing to allow defendant to in- 
crease tbe amount of his prayer for damages, eta 

7. Estoppel ^=>68(2) — Equttable Estoppel — Quasi EstopfeLw 

Whore in a previous action against plaintiff, the holder of his notes, de- 
fendant recovered for breach of contract, h^d, that the quasi estoppel 
which precluded defendant from asserting the want of consideration for 
the notes in a subsequent action could not be avoided ^u the ground that 
there was no mutuality. 

In Error to the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Action by the J. L. Owens Company against I. E. Officer. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

P. Ir. Solether, of Minneapolis, Minn. (Benjamin Drake, of Minne- 
apolis, Minn., on the brief), for plaintiff in error. 

Francis B. Hart, of Minneapolis, Minn. (J. A. Mansfield, of Minne- 
apolis, Minn., on the brief), for defendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. This writ of error assails a judgment 
upon a directed verdict in favor of the plaintiff below, J. L. Owens 
Company, a corporation, against the defendant, I. E. Officer, on' the 
ground that he was estopped by the proceedings and judgment in a 
prior action between these parties, which involved the crucial issues in 
this case, from maintaining the defense he pleaded. 

The basis of this action is six promissory notes, aggregating $10,- 
000, which the company alleged that Officer made and delivered to 
it for value received, but which he has never paid. The defense of 
Officer is that there was never any consideration for the notes, and 
that the consideration failed, in that the consideration was the per- 
formance by the Owens Company of its covenants in a contract between 
it and Officer, made on March 8, 1912, at the same time he made 
and delivered the notes, and that the Company failed to perform these 
covenants. In his answer, however, he not only pleaded this defense, 
but he also pleaded that there was another action pending in the 
court below between the same parties as this action and for the same 
cause, which he commenced on June 5, 1915. That action was No. 338 
in the court below, and it was an action by Officer against th» company 
for damages for the breach of its covenants in the contract of March 

8, 1912, in many respects, on account of which he asked and recovered 
a judgment for $15,000. The action here under consideration was 

^saFor other cases see same topic A KET-NUMBER in all Key-Numbered Digests A Indexes 
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No. 351 in the court below. In his answer in this No. 351 Officer also 
set forth the various breaches of its covenants by the Owens Company 
which he had alleged in No. 338, averred that he was damaged thereby 
in the sum of $30,000, prayed that this action No. 351 abate until No. 
338 should be finally determined, and that the plaintiff take nothing by 
this action. The Owens Company alleged in its reply that in the action 
No. 338 Officer had pleaded in his complaint as breaches of the contract 
by the Owens Company all the matters alleged in his answer in this 
No. 351, that No. 338 had been tried, that all the matters and things 
set out and alleged in Officer's answer in this case, and the specific dam- 
ages he had averred were sustained by him by reason of any breaches 
of the contract, haH been tried, adjudicated, and determined in that 
action. The company then denied each and every allegation in the an- 
swer not thereinbefore admitted, qualified, or explained. 

At the trial of this case the Owens Company introduced in evidence 
the six promissory notes and rested. Officer introdced evidence tend- 
ing to sustain the averments of his answer. He then admitted in open 
court that all the allegations of facts in the reply were true. The 
Owens Company introduced the judgment roll in No. 338 and the 
charge of the court to the jur^'' in that case, which disclosed these facts : 
Officer allied in his complaint for damages in that case that, at the 
.time the contract was made he executed and delivered to the com- 
pany his promissory notes for the $10,000, and as collateral security 
therefor certain promissory notes and mortgages made by a telephone 
company; that he received no consideration for any of them, and 
that the consideration for them failed; that the company failed and 
refused to perform any part of the agreement of March 8, 1912, to his 
damage in several ways; that he had demanded a return of all the 
notes and mortgages and the company had refused to deliver any of 
them ; and he prayed for a judgment of $15,000. In its answer to that 
complaint the company denied that the notes were without considera- 
tion, and denied that the consideration therefor had failed. It denied 
that it had failed to perform its part of the agreement, and denied or 
explained the averments of breaches and damages set forth in Officer's 
complaint. At the close of the company's evidence at the trial in case 
No. 338 on a Saturday the court informed counsel for the parties 
what he intended to charge the jury, and that he should instruct them 
that, if they found that the Owens Company had committed such a 
breach or such breaches of the contract that Officer was justified in 
abandoning it; one item of damages which Officer would be entitled 
to receive by their verdict would be $10,000, and interest from August 
8, 1912, on account of his liability on his outstanding notes for $10,000, 
and the court subsequently so charged. On the subsequent Monday 
after this announcement the trial continued. The plaintiflf moved to 
amend the prayer of his complaint to ask a recovery of $25,000, instead 
of $15,000; but the court denied that motion, charged the jury as he 
had declared he would, instructed them on the other issues in the case, 
and that they could not render a lawful verdict for more than $15,000, 
because that was all the plaintiff asked in his complaint and they re- 
turned a verdict for Officer for that amount. After the verdict, and 
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before the judgment, several motions were made in the case. At the 
hearing on these motions the court stated that, if counsel for either 
party would make a motion for a new trial, he would grant it, al- 
though he knew of no error in the trial, except possibly his failure 
to allow Officer's motion to increase the amont he prayed for in his 
complaint ; but counsel for each party declined to make such a motion. 
Thereupon the judgment for $15,000 in favor of Officer in No. 338 was 
rendered. 

When the facts just stated had been proved in the case now in hand, 
and the parties had closed their evidence, the court directed the jury 
to return a verdict for the Owens Company on the jground that Officer 
was estopped by the proceedings in case No. 338 from maintaining its 
only defense in this action, to wit, that the notes for $10,000 were 
without consideration, and that the consideration therefor had failed, 
and judgment accordingly was rendered. 

Counsel for Mr. Officer opened their argument for a reversal of 
this judgment with the contention that the evidence in this action 
conclusively proved that there never was any consideration for the 
notes for $10,000, and that the consideration therefor failed, and 
that, if this position is untenable, there was some evidence to that 
effect, and therefore the court should have submitted the question 
of consideration to the jury. But, if the court below was right in 
its conclusion that Officer was estopped from maintaining his claim 
of want and failure of consideration by the proceedings in case No. 
338, the question whether or not there was any substantial evidence 
in support of that claim in this case is immaterial, and may be here 
dismissed. 

[1,2] Their second proposition is that as this action, though be- 
tween the same parties, is not upon the same cause of action as No. 
338, the proceedings and judgment in that action work no estoppel 
against Ohfficer's litigation of the question of consideration vel non in 
this action; but the rule is that where the second action is upon a 
different cause of action, but between the same parties as the first, 
or their privies, the judgment or decree in the former operates as 
an estoppel in the latter as to every point or question which was 
actually litigated and determined in the first action, but it is not 
conclusive relative to other matters which might have been but were 
not litigated or decided. Cromwell v. County of Sac, 94 U. S. 351, 
24 L. Ed. 195; Union Central Life Ins. Co. v. Drake,. 214 Fed. 536, 
542, 131 C. C. A. 82, 88. 

Officer pleaded in No. 338 that the notes were without considera- 
tion and that their consideration had failed, and the Owens Com- 
pany alleged in its answer to that complaint that the notes for the 
$10,000 were the $10,000 mentioned in paragraph 1 of the contract 
of March 8, 1912. That paragraph reads: 

"Now, therefore, In consideration of the mutual promises herein con- 
tained, and in consideration of the payment of $10,000 by the party of the 
second part to the party of the first part, as evidenced by notes for said 
amount secured upon collateral, as hereinafter provided, the parties likereto 
have agreed as f<^low&" 
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Then follow the various covenants of the parties, from which it 
appears that thesb notes for $10,000 and the collateral notes to se- 
cure them were given to establish a credit and to pay for goods to 
be sold by the company to Officer as its sales agent, goods which he 
alleged in his complaint in No. 338 he pever received. The contract 
was an exhibit to the pleadings, and it was strong and persuasive 
evidence, not only that the notes were the consideration for the con- 
tract, but that the covenants of the company therein to appoint Of- 
ficer its exclusive sales agent in the territory specified and to per- 
form the other acts it agreed to do were the consideration for the 
notes, and a thoughtful reading of the contract leaves no doubt that, 
if those notes and the collateral notes which secured them had not 
been given, those covenants would never have been made, and no 
damages for their breach would ever have accrued ^, or been re- 
covered by. Officer. If, the day after the contract was signed and 
the notes for $10,000 were delivered, or at any other time before 
either party had committed a breach of the covenants therein, an 
action had been brought by Officer to avoid or recover the notes on 
the ground of a lack or fa lure of consideration for them, the fact 
that the Owens Company had made the covenants in the agreement 
would have been an irrefutable and fatal answer to it, and this dem- 
onstrates the fact that there was other consideration for them than 
the performance of one or more of the covenants in the making 
of the covenants themselves. 

The court charged the jury, in No. 338, in view of the pleadings 
and the contract, which are before us, and the evidence in tiiat case, 
which is not before us, that Officer never received any of the goods 
which the contract provided he might buy, and have credit for the 
payment of the purchase price of, on account of the notes for $10,- 
000, and the collaterals he gave, that he might recover the value of 
the collaterals, and "that his promissory notes to the amount of 
$10,000 are still outstanding and constitute a liability against him; 
therefore one item of damage that the plaintiff would be entitled to 
would be $10,000, with interest thereon since August 8, 1912, to 
date." There is only one ground on which the court could have giv- 
en that charge, and that is that, notwithstanding the facts that the 
goods had not been delivered by the company and there had been 
breaches of some of its other covenants, there was a valuable con- 
sideration for the notes in the making by the company of its cove- 
nants, and that that consideration had not failed. If it had* deter- 
mined that there was no consideration for the notes, or that the con- 
sideration therefor had failed, the notes would have been void in the 
hands of the company, and there was evidence in this case that there 
was no evidence in No. 338 that the notes have ever been indorsed 
or transferred, Officer would not have been liable upon them, and 
the court would not have instructed the jury that he was so liable, 
or that he was entitled to more than $10,000, on account of that 
liability. The result is that the record has convinced us that the is- 
sues, whether or not there was any consideration for the notes for 
$10,000, and whether or not the consideration therefor failed, were 
made by the pleadings, presented to the court for determination by 



Digitized by 



Google 



342 252 FBDl&RAL RBPOBTEB 

the pleadings and the evidence, decided by the instructions to Ac 
jury recited, and adjudged by the former action No. 338, and that 
this adjudication estopped Officer from again litigating those is- 
sues in this action. 

[3, 4] There is another reason why he may not defeat the en- 
forcement of his liability upon these notes, and that is that he has 
obtained and has collected a part of a judgment against the Compa- 
ny for damages allowed to him in No. 338 on the express ground 
that he is liable to pay the notes for $10,000 and interest. His ac- 
ceptance of the benefit of the first judgment raises a quasi estoppel 
against him from asserting in this action that he is not liable. J. 
L. Owens Co. v. Officer, 244 Fed. 47, 48, 53, 156 C. C. A. 475. A 
party who by act or by silence when he ought to speak out durii^ 
the trial of an action takes and holds a pecuniary advantage over 
his adversary, either by enhancing his recovery or by maintaining 
his defense on one theory of law or of fact, raises a quasi estoppel 
against himself from securing a recovery or maintaining a defense 
to his advantage, or to the disadvantage of his adversary, upon the 
opposite or an inconsistent theory in a litigation of the same issue 
between the same parties in a subsequent proceeding. Davis v. Wake- 
lee, 156 U. S. 680, 685, 689, 690, 691, 15 Sup. Ct. 555, 39 L. Ed. 578; 
Phila., Wab. & B. R. R. v. Howard, 13 How. 307, 332, 333, 336, 337, 
14 L. Ed. 157; Davis v. Cornwall, 68 Fed. 522, 524, 15 C. C. A. 
559; Michels v. Olmsted, 157 U. S. 198, 201, 15 Sup. Ct. 580, 39 
L. Ed. 671 ; Smith v. Boston Elev. Ry. Co., 184 Fed. 389, 106 C. 
C. A. 497, 37 L. R. A. (N. S.) 429; Kansas Union Ins. Co. v. Bur- 
man, 141 Fed. 835, 842, 73 C. C. A. 69; 1 Herman on Estoppel, 
535; 16 Cyc. 799, 800; 11' Amer. Enc. {2d Ed.) 466, 449. These 
conclusions have not been reached without a deliberate consideration 
of the many arguments and authorities presented by counsel for Mr. 
Officer in opposition thereto, but those arguments and authorities 
have either proved inapplicable or have failed to overcome the rea- 
sons in support of the conclusions reached. 

[5] Counsel say that their claim of lack and failure of considera- 
tion is purely defensive matter, but the estoppel and quasi estoppel 
are as fatal to defensive matter as to matter by way of recoupment, 
set-oflF, or counterclaim, as is well demonstrated by the opinion in 
Davis V. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578. 
supra.^ They cite, in support of their claim that Officer's recovery 
of damages for the company's breach of- the contract was not such 
an election of remedies as estopped him from asserting his defense 
to the notes in this action. Hollehan v. Roughan, 62 Wis. 64, 22 N. 
W. 163; Barmon v. Lithauer, 43* N. Y. 317; Smith v. Carlson, 
36 Minn. 220, 30 N. W. 761 ; Vogel v. Osborne, 34 Minn. 454, 26 
N. W. 453. If that proposition be granted, it is not inconsistent 
with the propositions on which the estoppel and quasi estoppel in this 
case rest, to wit, that a material issue tried and adjudged in one action 
estopped each of the parties to it from again litigating that issue or 
avoiding that adjudication in a subsequent action by the same parties 
and that the securing and holding by a maker of a note of a judgment 
for damages for breach of contract on the ground that he is liable to 
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the defendant on his note issued as a consideration for the contract 
raises a quasi estoppel against him from defeating on the ground 
that he is not liable on the note a subsequent action against him 
upon it by the judgment debtor in the first action. 

Nor is there anything inconsistent with these propositions in the 
decisions cited. In none of them did these propositions arise or were 
they considered. For example, in Hollehan v. Roughan, 62 Wis. 64, 
22 N. W. 163, the plaintiff was induced by fraud to buy a warranted 
horse and to give his note for $125 for it. He tendered the return of 
the horse and demanded the return of the note and then sought to re- 
cover the face value of the note, for the failure to return it. The court 
held that as the proof was that the note was past due and in the hands 
of the vendor, and that it was void for the fraud proved, the maker 
could not recover, because the note was of no value and could not be 
used to injure him ; but there is nothing in that case relative to the issue 
here. There the maker of the note rescinded the contract for fraud, 
and sued to recover the face value of his note because the defendant 
failed to return it, and thus to complete the rescission. In the case 
at bar Officer affirmed the contract, brought his action for its breach, 
and recovered damages on the ground that he was liable to pay $10,000 
and interest on .his notes, and now he seeks to defeat a recovery on 
them on the ground that he is not liable to pay anything upon them. 
The other cases just cited are as far afield as Hollehan v. Roughan. 

[8] Other contentions of Mr. Officer's counsel are: (1) That the 
question of consideration for the notes for $10,000 was not tried nor 
adjudged in No. 338, but the reasons for the opposite conclusion have 
been stated and have prevailed ; (2) that in submitting No. 338 to the 
jury the court failed to notice that the notes for $10,000 were past 
due and were in the hands of the company, and so erred in its charge 
that Officer was liable to pay them, and that they should allow a re- 
covery of damages to the amount of $10,000, and interest on that ac- 
count^ and that it also efred in denying the motion of Officer to in- 
crease the amount he prayed for in his complaint. If so, all that is 
immaterial in this action now. J. L. Owens Company v. Officer, 244 
Fed. 47, S3, 156 C. C. A. 475. If there was error in those respects in 
the trial of No. 338, counsel could have corrected them in that case ; 
but it cannot do so in this. They were notified on the Saturday before 
the Monday when the court charged the jury that it would instruct 
them that, if they found for Mr. Officer, they should allow him $10,- 
000 and interest as damages on account of his liability on the notes. 
At any time before the court charged the jury on the following Mon- 
day they could have renounced all claim for those damages, and could 
have requested the court to instruct the jury not to give any damages 
on that account, and the court without doubt would have granted their 
request. They took no such action, but moved to amend their com- 
plaint to increase the amount for which they prayed, so that they might 
be sure to recover the full $10,000 and interest, and, when that mo- 
tion was denied, accepted and insisted upon holding their judgment 
for $15,000; and while the record is such that it is impossible to tell 
what part of that judgment is due to damages on account of Officer's 
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liability on the notes, it leaves no doubt that a very large part of it was 
on that account. 

If there was error in the ruling of the court denying the motion to 
permit the amendment to increase the amount for which Officer prayed, 
his counsel might have corrected that error by accepting the offer, 
which was made after the verdict, of counsel for the Owens Company 
to consent to, and of the court to make, an order for a new trial. But 
counsel for Officer, perhaps wisely, declined the offer, took their judg- 
ment for the $15,000, and insisted upon holding it, and Officer is now 
estopped by their acceptance and their silence from maintaining that 
there was any want or failure of consideration for the notes, or that 
he has not recovered all his damages for his liability upon them. If, 
after the rendition of the judgment in No. 338, he had brought another 
action for more damages on account of his liability on the notes for 
$10,000, on the ground that he did not recover enough in his first ac- 
tion, the fatal answer would have been that the judgment in No. 338 
was a conclusive adjudication that he did recover full damages on that 
account, that that issue was res judicata, and that answer is as fatal 
to the defense in this action as it would have been in that. 

Counsel cite cases in support of the position that parties are not 
always estopped in second suits between them upon a different cause 
of action by rulings on the law or reasons given by the court therefor 
in the first suit; and this is conceded. But neither this position nor 
the citations rule the case at bar, and neither persuasive reason nor 
applicable authority has been found to overthrow the estoppels which 
the facts and the law of this case establish. 

[7] It is contended that, since estoppels are mutual, there can be 
no estoppels here, because, if there had been a verdict for the Owens 
Company in No. 338, Officer could not have invoked that judgment 
as an estoppel of the Owens Company from maintaining its action 
on the notes ; but that is so because in that case the record of the pro- 
ceedings and the supposed judgment would not have shown that it 
was founded on a decision of court or jury that there was no consid- 
eration for the notes. It would not have shown that it might not have 
been rendered on the ground that the Owens Company never commit- 
ted any breach of the contract. In the case in hand, however, the 
record of the proceedings in No. 338 discloses the fact that the judg- 
ment in that case rests on the decision by the court and jury that there 
was no fatal want or failure of consideration for the notes, and if 
at the close of the evidence in No. 338 the court had notified counsel 
that it would instruct the jury that there was such a lack or failure 
of consideration, and that for that reason there could be no recovery 
of damages against that company, and if it had subsequently so in- 
structed, and the Owens Company had accepted the instruction, and 
a verdict on that ground, without objection or request, and. the rec- 
ord had disclosed the fact that the verdict was paused by tfiat issue 
and instruction, the Owens Company unavoidably would have been 
estopped from thereafter maintaining an action on the notes, on the 
theory that there was a valid consideration for them. 

Finally, complaint is made that the question of consideration vel non 
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was not in issue, was not litigated, was not certain, and was not nec- 
essarily tried and adjudged. But the pleadings and proceedings at 
the trial- and thereafter, recited in the earlier part of this opinion, 
satisfy that these complaints are not well founded. 

The judgment below must therefore be affirmed ; and it is so ordered. 



STENNICK V. JONES et al. 

(Circtilt Court of Appeals, Ninth Circuit August 6, 1918.) 

No. 3139. 

1. Loos AND LoooiNO «=»3(7) — Contracts— OoNSTBUOTiOK. 

Under a contract for the purchase and sale of stumpaise, which pro- 
vided that bankrupts should construct a railroad with funds furnished 
by defendant, etc., held, that the title to the road "was to remain in de- 
fendant until certain advances w^re repaid, though part of the money 
repreflented the purdiase price of stumpage conveyed by the bankrupts 
to such defendant 

2. Vendor and Pxjrchaseb ^s»335 — Pabt Febforuance— Bsliet. 

Where defendant was ready and willing to proceed and did not rescind 
the contract, the bankrupts, though they advanced money and did acts 
In part performance, were not entitled, after default, to recover bacK 
what was advanced or done. 

3. Damages ^=»74 — Fobfeztube — ^Aobi^eiieht. 

Where a contract is for a long time, and of a character where actual 
damages are uncertain of estimation, a provision for a forfeiture in case 
of substantial breach will be enforced after inquiry, provided it is not 
unconscionable. 

4. Damages ^=»77 — OoNsmucnoN — Provisions vob Liquidated Damages. 

Whether a stipulation to pay a sum of money in event of breach of 
contract is to be regarded as a penalty or an agreed ascertainment of 
damages is to be determined from the intent of the parties as gathered 
from the contract. 

5. Damages ^=>85 — Fobfeztube Qeause. 

Under a contract providing for the sale of stumpage and construction 
of a railroad by the bankrupts with funds to be advanced by one of the 
defendants, heldy that the forfeiture clause included the railroad and 
equipment, and, l>elng reasonable, defendant was, on bankrupts' breach, 
entitled to enforce a forfeiture of the whole property. 

6. Damages ^3>86 — Bbeach — ^Waiver. 

Where no objection was made to defendant's delay in furnishing money 
to construct a railroad, such delay, though a technical breach of the 
contract, must be deemed waived, and does not deprive defendant of the 
right to enforce a forfeiture in event of nonperformance by the opposite 
party. 

7. CoNTBAOTB «=>316(1) — ^Bbeaoh — Waiveb. 

Where a supplemental contract provided that in event defendant, who 
was to furnish funds to construct a railroad, was unable to sell bonds 
on or before a date fixed, either party might rescind, and neither re- 
scinded, the failure of defendant to furnish funds before the date fixed 
was waived. 

8. IX)OS AND LfOGGINO «=»3(7)— CONTBAOTS — CONSTBUCTION — BbEACH. 

A contract providing for the construction of a railway by the bank- 
rupts, eta, and for the acquisition by defendant, which was to furnish the 

^=9For other cases see same topic & KBIY-NUMBER in all Key-Numbered Digests & Indexes 
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funds* of certain timber lands, held not broken by defendant, though there 
was a delay on its part In acquiring the lands. 

9. Bankruptcy ^s»lt$3 — ^Preferences — What CoNSTiTtJTES. 

Where a contract between the bankrupts and defendant, which fur- 
nished funds to enable the bankrupts to construct a railway, provided 
that, on the bankrupts' default, defendant should be entitled to forfeit the 
property, eta, held, that a voluntary delivery of the property to defend- 
ant, the bankrupts having defaulted, was not a preferential transter, 
under Bankr. Act, §$ 60, 70e (Comp. St. 1916, §§ 9644, 9654). 

10. Loos AND LOGOINQ ^=>3(7) — CONTRACTS — CONSTRUCTION — FOKFErrUBE. 

Where a contract for the construction by the bankrupts of a railroad 
in connection with a lumbering project authorized defendant, which was 
financing the project, to declare a forfeiture on the bankrupts* breach, 
held, that the forfeiture provisions did not extend to property of the 
bankrupts not used in constructing the road or otherwise included in the 
contract. 

11. Bankruptcy ^=»287<3) — ^Accounting — ^Equitt— Juribdiotion. 

Where defendant declared a forfeiture under a contract providing tot 
the construction of a railroad by the bankrupts, held that, on a suit 
for an accounting by the trustee of the bankrupts. In which general re- 
lief was prayed, the court had authority to grant relief on account of 
the forfeiture of property not included in the contract, and the trustee 
was not required to bring action at law for conversion. 

Appeal from the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Suit by Parker Stennick, trustee in bankruptcy for the Hamilton 
Creek Timber Company arid the Rainier Lumber & Shingle Company, 
against Willard N. Jones and others. From a decree for defendants^ 
complainant appeals. Reversed and remanded. 

Thomas Mannix and Guy L. Wallace, both of Portland, Or., for ap- 
pellant. 

Guy C. H. Corliss, of Portland, Or., for appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is a suit by Stennick, trustee in bank- 
ruptcy, against three certain defendants for an accounting for certain 
personal property transferred to the defendant Jones and others, and 
for value of certain improvements, and that defendants be required to 
pay for the same to the trustee in bankruptcy for the benefit of credi- 
tors, and that a trust fund be declared out of which the creditors may 
share, and for general relief. 

In 1912 one Dodge owned about 1,520 acres, and defendants 8,200 
acres, of timber land in Skamania county, Wash. Jones had one-third 
interest in 260 acres with defendant Kribs. Kribs owned one-third 
interest in the remaining part of the land, the other two-thirds being 
owned by outside persons. Dodge then owned two sawmills, ajid cer- 
tain relatives of his controlled the Dodge Lumber Company of San 
Francisco. 

After negotiations an agreement was reached to the effect that* the 
timber lands owned by Kribs and Jones and Dodge and the outside 
parties should be transferred, and they were transferred to J. K. Lum- 
ber Company, organized by Kribs and Jones, and bonded for $900,000 

^z^FoT other caaes see same topic & KEY-NUMBER in all Key- Numbered Digests & Indexes 
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"bonds, and trust deed being dated January 1, 1913. On January 27, 
1917, the J. K. Lumber Company, to be called "The J. K. Company," 
as party of the first part, and the Hamilton Creek Timber Company, 
called the "Hamilton Company," the Rainier Lumber & Shingle Com- 
pany, called the "Rainier Company," and E. H. Dodge, as parties of the 
second part, made a written contract containing substantially these pro- 
visions : After reciting that the parties of the ferst part owned and were 
about to acquire timber lands as security for an issue of bonds, and 
that the parties of the second part were desirous of cutting and manu- 
facturing timber, and were willing to convey to the first party certain 
timber owned by them, the J. K. Company agreed that it had or would 
acquire title to about 8,000 acres of timber land in Skamania county, 
AVash., on which there*\^'ere, in round numbers, 441,000,000 feet of tim- 
ber, and that it would use its best endeavors forthwith to get title to 
approximately 75,000,000 feet of additional timber in a near-by sec- 
tion ; that when it acquired title to the timber it would mortgage the 
same as security for the bond issue of $900,000; that it would use and 
apply from the proceeds of the bonds such necessary sums, not ex- 
ceeding $215,000, as mig^t be needed to construct two railroads for 
logging, one up Hamilton creek, the other up Rock creek ; to construct 
and equip a sawmill with a capacity of 20,000,000 feet of lumber per 
annum ; to purchase railroad .equipment for both railroads, and con- 
struct and equip logging camps capable of handling 300,000 feet of 
logs per day. The Hamilton creek railroad was to be completed with- 
in six months after the fund of $215,000 was available, and the Rock 
creek railroad was to be finished within one year after the completion 
of the construction of the Hamilton creek road. The parties of the 
second part agreed to "arrange for and carry on all the construction 
work and obtain the equipment and proceed forthwith to construct as 
required." The J. K. Company was to pay over moneys as needed for 
construction and equipment from the bond sale proceeds, upon receipt 
from the Hamilton and Rainier Companies and Dodge of bills therefor 
and certified accounts of expenditures certified and verified to be cor- 
rect by the president or treasurer of the Rainier Company. The Ham- 
ilton and Rainier Companies and Dodge agreed to convey to the J. K. 
Company, before the trust deed was recorded, good title to certain de- 
scribed lands, containing thereon approximately 93,400,000 feet of tim- 
ber. The Hamilton and Rainier Companies and Dodge contracted to 
repay to the J. K. Company the difference between $155,000, the price 
to be paid for the lands containing the 93,400,000 feet, and the amount 
actually expended by the J. K. Company for construction and equip- 
ment as provided by the provisions of the contract, in 10 equal annual 
payments, on December 15th of each year, with interest at 6 per cent. 
per annum. The J. K. Company, when the land was released from the 
trust deed and the timber removed, was to convey back the fee of all 
lands conveyed by the parties of the second part. The J. K. Company 
agreed to sell, and Dodge and the Hamilton and Rainier Companies 
were to buy, 658,000,000 feet of timber on the land then owned or to 
be acquired by the J. K. Company for $1,383,000, with interest from 
January 1, 1913, at designated prices per thousand for the year 1913, 



Digitized by 



Google 



348 252 FEDERAL REPORTER 

prices increasing each year after 1913, payments to be made to the 
trustees under the trust, or until the bonds were paid, and thereafter 
payments to go to the J. K. Company. 

It was agreed that when Dodge and his associates shall have repaid 
to the J. K. Company the amounts advanced for construction and log- 
ging and mills and equipment over and above the amount paid by the 
Dodge people for the timber conveyed by them to the J. K. Company, 
that the railroads, mills, and equipments should "thereupon Jjelong" to 
Dodge and the lumber companies, subject, however, to the faithful per- 
forpiaiice of the covenants and agreements made by Dodge and the 
lumber companies, and subject also to the lien of the trust, or in so far 
as it might cover such property. The Hamilton and Rainier Compa- 
nies and Dodge agreed to cut not less than 50,000,000 feet during each 
calendar year, and, in the event of failure, to pay to the J. K. Company 
certain specified amounts as values. After certain provisions with re- 
spect to the use of money derived from the logging and manufacture 
of timber and the selection of timber first to be cut, there was a forfei- 
ture clause as follows : 

"(11) TbiB second parties agree that in the event of their failure to fully 
comply with all of the terms, conditions, and provisions of this agreement the 
mill property of the Rainier Lumber & Shingle Company, now located at 
Rainier, Oregon, and the mill situated in section thirty-five (35), township 
three (3) north, range seven (7) east, Skamania county, Washington, and all 
of the railroad equipment, sawmill and logging equipmait purchased for the 
logging of the lands covered by this agreement, either with funds of the first 
party or with funds of the second partiies, shall forthwith become the property 
of the first party, and may be used by said first party for the logging and 
manufiicture of the logs and lumber of the timber referred to in this agree- 
ment or any other timber, and the sydcond parties forthwith agree in the 
event of such default to transfer and convey all of such mill property by 
good and sufficient deeds of conveyance, and in the event of such default of 
the syecond parties, the first party is hereby authorized to take possession of 
such mill property and equipment and use and employ the same, and said 
second parties agree not to interfere with such possessicm and use of said prop- 
erty by said first party." 

Another agreement supplementary to the one just referred to was 
made January 27, 1913, providing, among other things, that, in the 
event of the failure of the J. K. Company to provide necessary funds 
for the construction and equipment of the railroads and sawmills 
contemplated in the original agreement, on or before May 1, 1913, 
the J. K. Company, at the request of the Dodge interests, would re- 
convey the lands and timber conveyed or to be conveyed free and clear 
of all incumbrances by the J. K. Company. It was also agreed that 
neither the J. K. Company nor Jones nor Kribs would acquire any 
interest in timber land adjoining a certain tract described in the 
original agreement, except the 75,000,000 feet which was to be ac- 
quired under the original agreement ; that the J. K. Company, when all 
the timber should be paid for, would allow the Dodge people interest 
on $1,383,000 from January 1, 1913, to the day when the $215,000 
for construction purposes was made available to the Dodge interests ; 
and that in the event of the failure of the J. K. Company to sell the 
bonds provided for in the original agreement, on or before May 1, 
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• 

1913, either of the parties to the original agreement or to the supple- 
mentary agreement should have the option to declare the original and 
supplementary agreements void and of no effect. 

Railroad construction up Hamilton Greek was commenced in the 
spring of 1913, but the road was never completed. When December, 
1913, arrived Dodge had drawn $215,000, and under the evidence 
was without funds and was really insolvent, although the fact of 
this involved financial condition does not appear to have been known to 
Jones or Kribs or the J. K. Company. 

While the Dodge interests were thus seriously embarrassed finan- 
cially and on October 3, 1913, another agreement was made between 
the parties to the previous agreements with a view of securing Kribs 
and Jones for joining Dodge and his companies in a note for $50,- 
000. By this agreement Dodge and his companies assigned to Kribs 
and Jones as collateral certain shares in the Dodge Lumber Company, 
with agreement respecting the voting power of said stock, and the 
voting power constituting a controlling interest in the Hamilton and 
Rainier Companies, and another lumber company, and also conveyed to 
Kribs and Jones, as collateral security, the interest of the makers of 
the note in the original and supplemental contracts made January 27, 
1913. 

On July 1, 1914, there would be due the interest on the $750,000 
of bonds which had been issued, and six months thereafter another 
installment of interest would be due. "Taxes would also have to be 
considered. Furthermore, it appears that Dodge had not paid the 
$6,000 due December 15, 1913, or the interest on the $60,000, as re- 
quired by the provisions of the contract providing for payment of 
such sum in 10 equal payments with interest at 6 per cent, per annum. 
Nor had he finished the construction and equipment of the Hamilton 
creek railroad, nor had he done anything toward the construction of 
the Rock creek railroad, nor had he commenced to construct a saw- 
mill. The evidence is very clear that the financial situation of Dodge 
and his associates was such that he would be wholly unable to proceed 
to carry out the terms and provisions of his contract. Then it was, 
about February 28, 1914, that the J. K. Company notified Dodge and 
the Rainier and Hamilton Companies (for brevity called "associate 
companies") that they were in default in certain features of the 
contract, and that the J. K. Company would treat the contract as 
violated, and that unless payment was made of $6,000 with interest 
within 30 days from the date of the notice, and that unless Dodge and 
his associates proceeded to carry out the other provisions of the con- 
tract with respect to which they were in default, by proceeding to 
complete the Hamilton Creek Railroad and the Rock Creek Railroad 
by January 1, 1915, and by proceeding with the logging operations as 
required by the contract, it, the J. K. Company, would treat their 
rights under the agreement as having been forfeited, and would take 
possession under the contract. 

Negotiations between creditors and the Dodge people with a view 
to some settlement were pending, but did not assume any definite 
form. On May 12, 1914, die J. K. Company served a formal declara- 



Digitized by 



Google 



850 252 F&DERAL RBPORTEB 

tion of "forfeiture/' but gave an option available until January 1, 
1915, to Dodge and his companies, or any other persons or corpora- 
tions, "to set aside the forfeiture" and "reinstate" the contract, pro- 
vided they furnished the J. K. Company with satisfactory evidence of 
financial ability to proceed with the contract in accordance with its 
terms. The J. K. Company, acting in accord with this declaration 
of forfeiture, took possession of the interest of Dodge and his^ asso- 
ciates, and proceeded to carry on the logging business on its own ac- 
count. The creditors of the Dodge interests, after consideration of 
the whole situation, including the wisdom of bankruptcy proceedings, 
finally on June 27, 1914, concluded not to go on with any plan where- 
by the creditors were to carry out the logging contract. 

Thereafter,, in July, 1914, involuntary petitions in bankruptcy were 
filed against Dodge and his associate companies, and after adjudica- 
tions Stennick, plaintiff herein, was appointed trustee of all the bank- 
rupts. 

Thereafter the trustee brought suit in the state court in Oregon to 
rescind the contract for fraud, especially in misrepresenting the quan- 
tity of timber on the Krib's tract, but the court, after hearing evidence, 
found no fraud, and upon appeal the Supreme Court of the state 
affirmed the decree of the lower court. Stennick v. J. K. Lumber 
Co., 85 Or. 444, 161 Pac. 97. The Supreme Court in the learned 
opinion of Mr. Justice McBride also considered the alleged breaches 
of the contract by the J. K. Company, and, after discussing the for- 
feiture clause and the situation of the parties, took the view that 
the clause was enforceable. But on motion for rehearing the court 
stated that the original opinion rendered had been filed- in the belief 
that under the record issues besides that of fraud were directly in- 
volved, whereas they were not, and therefore what had been said upon 
matters other than fraud might be regarded as dictum. Stennick v. 
J. K. Lumber Co., 85 Or. 444, 166 Pac. 951. 

Thereafter in the federal court the trustee instituted the present 
suit, made up of three causes of action, wherein he seeks to have 
the alleged transfer made May 12, 1914, declared a preferential one, 
and to have the forfeiture clause of the contract held to be of no 
validity, and in no event as including all the property, particularly 
the railroad, taken by defendants acting under the contract. The 
court heard evidence and dismissed the bill upon the merits, and the 
trustee appealed. 

[1] Much of appellant's argument is to the point that the contract 
required the Hamilton and Rainier Companies to furnish and provide 
their own railroad plant and equipment for the purpose of carrying out 
the contract, and that the $155,000 which was to be paid for lands 
containing 93,400,000 feet of timber belonged exclusively and abso- 
lutely to the bankrupt corporations in lieu of their timber land ; that 
the Jones and Kribs interests were to lend the bankrupt corporations 
the additional sum of $60,000 over and above the $155,000 to aid in 
providing the railroad plant and equipment, this $60,000 to be secur- 
ed by mortgage or lien on the railroad plant and equipment and to be 
paid in the 10 equal annual installments, as more fully detailed in the 
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Statement of the contents of the contract, and that the Jones and Kribs 
interests had no financial interest in the railroad plant, equipment, 
and other property except the $60,000 loan. 

The error of this position is made clear by consideration of the f ol- 
loiving facts and circumstances : The main thing in the contract was 
sale and purchase of stumpage. Neither of the bankrupts nor Dodge 
had the legal title to the railroad which in fact was to be built upon 
J. K. Company lands out of moneys derived from the sale of the bonds 
of the J. K. C(Hnpany. The Dodge people had rights to cut timber 
on stipulated terms. The contract wis predicated upon such an ar- 
rangement, and by the language employed we gather that the pur- 
p)ose of the parties was that the legal title to the right of way and of 
the railroad itself, as well as of all other property,- should remain in 
(the J. K. Comply until that company was fully repaid $60,000 of the 
$215,000 furnished by it to aid in the construction and equipment of 
the road. The $60,000 was to be repaid in the 10 annual installments, 
and when it was paid then Dodge was to receive a legal title to the 
railroad. Reference to the pertinent clauses of the agreement shows 
that it was after the Dodge people shall have repaid to the J. K. Com- 
pany the amount advanced for the construction and equipment over 
and above the amount paid by the Dodge people to the J. K. people 
that the railroad and equipment should belong to the I>odge people 
subject to the performance under the contract. Thus the attitude of 
the J. K. Company became like that of a vendor who has made a con- 
tract of conditional sale expressly retaining legal title until the prop- 
erty shall have been fully paid for by the vendee. Some confirmation 
of this view is to be found in the provision of the contract wherein the 
J. K. Company agreed to give to the Dodge people a right of way 
over lands owned by the J, K. Company, or to be owned by it, for 
railroad purposes, with logging rights, and upon performance of the 
contract to convey to the Dodge people good title thereto upon condi- 
tion that the right of way should be used for railroad purposes only. 
But there was no present grant of a right of way ; it was an executory 
contract to convey at a future time when the parties of the second part 
had performed. It cannot be disputed that Dodge was ultimately to be 
paid $155,000 for his land, but there was no provision that such sum 
was to be paid to him when the $215,000 was turned over to the Dodge 
people. The $215,000 to come from bond sales was to be put at the 
dispKJsition of Dodge expressly in order to enable him to construct, 
with a view to get at the timber. The money furnished, however, was 
that of the J. K. Lumber Company. In proceeding with the work of 
development EKxige's position was analogous to that of an agent for a 
principal. That this is the true view is also shown by the provisions 
of the agreement that the total amount of money to be furnished by 
the J. K. Company "for all the purposes above mentioned" should not 
exceed $215,000, and that the Dodge people should arrange for or 
carry on all such construction work and arrange for the purchase of 
equipment. Evidently, by the languaere itself, construction and equip- 
ment were the uses to which the $215,000 were to be put, not pur- 
chase of .timber or land. 



Digitized by 



Google 



3S2 ^ 252 FBDEBAL REPORTER 

The sBficific agreement that, when the Dodge interests had repaid 
the sum advanced for construction and equipment over and above 
the amount paid by the Dodge interests for the timber conveyed to 
the J. K. Companv, the railroads, mills, and equipment should "there- 
upon'* belong to the Dodge people, is so plain in fixing the condition 
and event when ownership should attach that it becomes susceptible 
of but the one construction. 

It is also clear that the trust deed included all of the railroad prop- 
erty and equipment, land and all, and was not executed by Dodge or 
the Dodge corporations, but only by the J. K. Company, which issued 
the bonds, and which turned over the $215,000 to Dodge to proceed 
with under the contract. Dodge had an equity in the timber and in 
all of the other property referred to in the contract, but the essential 
points which call for consideration are that it was th^ J. K. Company 
which was really expending the $215,000, and that the contract per- 
tains to the expenditure by the J. K. Company of this sum for the pur- 
poses of construction and equipment, as specifically mentioned in the 
contract. 

[2-5] To the contract, as we have expressed our understanding of 
it, the relation of the forfeiture clause is next to be considered. It is 
urged that the parties meant the forfeiture clause to give to the J. K. 
Company the right of user as distinguished from the right of owner- 
ship in the event of a substantial breach, and that, if it had been in- 
tended that the forfeiture clause should be liquidated in its nature, 
the railroad would have been expressly included in the clause. Af- 
fairs had drifted to a situation, however, where, as already shown, 
there was a substantial breach by the Dodge interests, for they had 
not only failed in executing most important undertakings on their part, 
but they had refused to proceed with their contract. The fact that 
they had advanced money and done acts in part performance could 
not relieve them of their obligations under the contract. The J. K- 
Company were ready and willing to proceed. Hence the rule of con- 
tract laid down in Hansborough v. Peck, 5 Wall. 497, 18 L. Ed. 520, 
fits the case, and the Dodge interests will not be permitted to recover 
back what was advanced or done. The J. K. Company did not re- 
scind the contract. Their attitude was to hold fast and give to Dodge 
opportunity to proceed, and to do so even by reinstatement and ex- 
tension under the terms of the contract. Refusal by the Dodge people 
followed, and the J. K. Company, acting under the terms of clause 
11 of the contract, became owners, with right of user, and were giv- 
en possession by the Dodgre interest and took possession. Sanders v. 
Brock, 230 Pa. 609, 79 Atl. 772, 35 L. R. A. (N. S.) 532. Cases may 
be multiplied where, upon an equitable showing to excuse a breach of 
contract, courts of equity have compelled a party who has received 
money to reconvey or refund. Such cases are usually where there has 
b^en a rescission of the contract by the one party or a mutual rescis- 
sion, and where the facts disclose that the purchaser is equitably en- 
titled to recover back purchase money. There are also many deci- 
sions where, the measure of damages for the breach of a contract by 
a vendor being ascertainable without difficulty, forfeiture will not be 
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enforced. But these equitable doctrines do not override the principle 
that parties may make a contract to run for years, and of a character 
where, actual damages being uncertain of estimation, there may be 
provision for a forfeiture or transfer of ownership in case of a sub- 
stantial breach, which the courts, aftfer inquiry, will enforce. Ed- 
munds V. Spanish R. P. & P. Co. (D. C.) 206 Fed. 92. The principle 
which controls and as upheld in Sun Printing & Publishing Co. v. 
Moore, 183 U. S. 642, 22 Sup. Ct 240, 46 I*. Ed. 366, is that the in- 
tent of the parties is to be arrived at by a proper construction of the 
agreement ; and whether a particular stipulation to pay a sum of mon- 
ey is to be regarded as a penalty, or as an agr^d ascertainment of 
damages, is to be determined by the contract, and it is the duty of 
the court, where the damages are tmcertaiij and have been liquidated 
by an agreement, to enforce the contract. Among other things the 
court there said: 

•*The principle seems to be, from a conslderatlDn of all the authorities, that . 
where the parties are competent to contract, are equaUy masters of the sltua- 
tion, and deal at arm's length, the court of equity wlU not disturb the measure 
of damages established by the parties themselves, unless it is bo grossly 
unconscionable and oppressive as to shock the conscience of the court, and 
lead it to believe that, although so nominated la the bond, in the letter, it is 
not Included within the splrif of the contract, or within the cont^Brnplation of 
the parties." 

In the present case the doctrine stated is clearly applicable, for 
the evidence is that in the first notice of forfeiture the J. K. Company 
gave Dodge 30 days in which to make the $6,000 payment which he 
had failed to make when due, and also gave him 30 days in which to 
proceed and execute the other clauses of the agreement. More than 
that, after the 30 days had expired, and until May 12, 1914, efforts, 
which must be accepted as had in the best of faith, were made with 
creditors of Dodge to work to some solution #of the difficulties which 
were presented. But in June the creditors concluded thkt they would 
not go on with the contract, and, as Dodge and his associates were 
wholly unable to proceed, there occurred the fundamental breach, 
which, particularly considering the serious financial obligations of the 
J. K. Company, authorized the J. K. Company to act by taking pos- 
session and proceeding with logging operations. Possession of the 
lands, title to which was in the J. K. Company, must have included 
possession of the railroad bed and mill on the lands ; and keeping in 
view^ the main purposes of the contract, that it was an executory 
one for the sale and purchase of stumpage on certain land, the proper 
construction is that the forfeiture clause was meant by the parties to 
cover and control the damages to be awarded by the ope in default 
if it should occur that the contract as a whole was not carried out. 
Hoagland v. Segur, 38 N. J. Law, 230; Pomeroy's Eq. Juris. § 442, 
pp. 741, 744; Story, Equity, pp. 775, 778. It is clear that the equip- 
ment, not part of the realty, was designated and brought under the 
forfeiture clause. Ranger v. Great Wesfem, 5 H. L. Cases, 71, is 
not directly pertinent to the provisions of the contract here involved. 

Appellant makes no strong showing for equitable relief, as imder 
252 F.— 23 
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the evidence the damages which the appellees have suffered seem to 
have been considerably greater than the value of the property for- 
feited. The difference between the contract price of the stimipage 
on one of the tracts and the value of such stumpage at the time of the 
breach of the contract by the Dodge interests was over $4S0.00O, to 
which should be added the $60,000 due and the $50,000 loaned on the 
note. 

[8,7] It is earnestly said that in May, 1914, when the forfeiture 
was availed of, the J. K. Company was in no position to insist on for- 
feiture, because it had itself broken the contract by (a) failure to 
furnish the $215,000 within the time specified in the contract; (b) 
not purcl^sing the 75,000,000 feet of timber as called for by the 
contract. There was a delay which ran beyond May 1, 1913, the date 
named in the contract when the J. K. Company was to furnish the 
$215,000 to Dodge. This delay, which extended until some time in 
June, was because of obstacles in the matter of the sale of the 
$900,000 of bonds; but it was disregarded at the time by Dodge, 
who went on with no word of dissatisfaction, and worked under the 
contract, and drew moneys as needed, until he had exhausted the 
whole $215,000, and could get no financial support to go further. 
Dodge cannot on this account now avoid the right which the con- 
tract gave to the J. K. Company to enforce the forfeiture clause upon 
grounds already discussed. Phillips v. Todd (Mo. App.) 180 S. W. 
1039. Furthermore, under one of the supplementary contracts be- 
tween the parties, it was expressly provided that if the J. K. Company 
was unable to sell the bonds on or before May 1, 1913, either party 
might rescind the contract. Neither party elected to rescind. 

[8] With respect to the contemplated purchase of 75,000,000 feet 
of timber, it is to be remembered that the J. K. Company was to use 
its best endeavors to acquire title to such quantity as might be agreed 
upon by the parties to the contract. 15,000,000 feet were acquired. 
The evidence goes to show that while there was discussion over this 
timber there was no definite selection of the timber by Dodge. Jones 
and Kribs deny that there was any understanding concerning the 
particular 75,000,000 feet and its acquisition by any definite time, and 
Dodge testified that the acquisition of such timber was to be hsid by 
using $150,000 to be reserved from the bond sale money. It is evi- 
dent that Dodge never made a demand that any of this timber be 
purchased and never expected that it would be until the bonds had 
been sold. The trust deed itself contemplated the sale of bonds for 
purchase of timber at not over $1.25 a thousand feet, and that good 
title would be vested in the J. K. Company. To carry this plan out 
might have taken some time, and we do not think that, in the ab- 
sence of any complaint at the time, default on the part of the J. K. 
Company can be inferred merely because it did not act more promptly. 

It is said that under the terms of the contract over 441,000,000 
feet of timber was to be paid for absolutely, whether in existence 
or not, and that there was a shortage of 50,000,000 feet, which could 
not be made up by including 50,000,000 feet of "burned stumps of 
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no merchantable value." The assumption is unwarranted, as there 
is ample evidence that much of this 50,000,000 feet was cruised as 
merchantable, and in fact was. Estimates of timber were, of practi- 
cal necessity, the guiding features in settlements to be made, and, 
there being no bad faith, estimates must control. If the timber ac- 
tually cut had exceeded the amount of the estimate, Dodge would have 
had the benefit; it was fair for both parties. 

[9] We cannot see how the transaction of May 19th, when the 
bankrupt concerns voluntarily delivered over to the J. K. Company, 
can be held to have been a preferential transfer as defined by the 
bankruptcy statutes. Sections 60, 70e, Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 562, 565 [Comp. St. 1916, §§ 9644, 9654]). 
The J. K. Company had the right to act not as a general creditor, 
but under the contract, and the Dodge interests yielded their pos- 
session under the provisions of the contract. Park v. Cameron, 237 
tf. S. 616, 35 Sup. Ct 719, 59 L. Ed. 1147; Harris v. First Nat. 
Bank, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528. 

[10] Appellant asks a ruling that, even if it be held that the rail- 
road equipment and plant were part of the realty, the defendants 
should nevertheless pay for the value of certain property, such as 
utensils of trade, which was taken, but was not included at all in the 
contract. 

Of course, the J. K. Company was limited in its rights by the con- 
tract, and could take no property which belonged to the bankrupts 
except that which was clearly affected by the provisions of the con- 
tract, and which we have said is confined to the property included in 
the contract. This is too plain for discussion; and equally certain 
is it that the trustee in bankruptcy has a remedy whereby he can re- 
cover any such property so wrongfully taken or the value thereof 
for the benefit of the creditors. All property, therefore, which was 
bought by Dodge out of the $215,000 was fairly within the terms 
of the contract and became subject to forfeiture. But other property 
not purchased out of such fund, and not attached to the realty, should 
rightfully pass to the trustee. 

[11] The appellees, however, take the position that even if prop- 
erty outside the contract was taken, there can be no recovery for such 
property in this suit, which is for accounting, and that the trustee's 
remedy is by an action at law for conversion. With this propositipn* 
we cannot agree. The suit being for accounting and general relief, 
and the issue as to what property was affected by expenditure undfer 
the contract having been testified to as one involved, the court may re- 
tain the cause, and require that an accounting be made by the defend- 
ants to the trustee for any and all property taken by them or any Of 
them not embraced in the contract as we have construed it. Camp 
V. Boyd, 229 U. S. 522, 33 Sup. Ct. 785, 57 L. Ed. 1317. 

As it would be more practicable that an accounting should be had 
before the District Court, which did not allow in favor of the trustee 
any account for the value of any personal property taken by defend- 
ants, not bought with any of the $215,000 heretofore referred to, 
we think that the case should go back to the District Court, with di- 
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rections that, under the declarations of the rights of the parties as 
indicated, an account be taken, and thereafter decree he entered upon 
the matters referred to as may be equitable^ and just 
Reversed and remanded. 



FEDERAL inNINO (ft SMELTING CO. v. DALO. 

(Circuit Court of Appeals, Niuth Circuit August 5, 1918.) 

No. 8127. 

1. Masteb and Sebvant ^=»97(2) — ^Injijry to Servant — Adoptiwo Pbeoatt- 

TIONABY MEAflURES— Dtmr OF MaSTRR. 

That occasionally, when ore was drawn from a chute, the ore above the 
top of the chute would not fall, was sufficient to charge the master with * 
the duty of antidpatiiig the danger, and of adapting reasonable precau- 
tionary methods to prevent repetition. 

2. Master and Sebvaiyt ^=»107(5) — Injury to Sbrvaniv- Sahb Plaob to 

Work. 

The dangerous condition of plaintiff's working place, due to chute in 

floor of mine becoming clogged with ore, was not a condition produced by 

workmen themselves in the progress of the work, and for which the 

master was not nesponsibla 

8. Master and Servant ^=»97(2) — ^Injury to Servant— Defbctzvs Affu- 

ANCES. 

Danger due to ore becoming clogged in chute in floor of mine could be 
anticipated, and master was bound to guard against the same, since IC 
resulted from method of master's work. 

4. Master and Servant «=»298(14)— Safe Place to Work— Instrucmonb. 

In action by plaintiff servant for injuries due to falling into ore 
chute in floor of ndne, court's instmctions as to reasonably safe place, 
inspection, and repair held to sufficiently cover essential features of the 
case. 

5. Witnesses ^=9219(5) — Privhjsoed Communications— Waiver. 

Plaintiff servant, by testifying that one of results of accident was 
hernia, did not waive privilege given by Rev. Codes Idaho, § 5do8, where 
he did not testify that a physician had attended him, and it was not error 
to exclude testimony of {^yslclan to effect that he liad treated plaintiflT 
for hernia before accident 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idahb ; Prank S. Dietrich, Judge. 

Action by Angelo Dalo against the Federal Mining & Smelting Com- 
pany, a corporation. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Featherstone & Fox, of Wallace, Idaho, for plaintiff in error. 
Plummer & Lavin, of Spokane, Wash., Therrett Towles, of Wallace, 
Idaho, and Fred Miller, of Spokane, Wash., for defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The defendant in error recovered a judg- 
ment in the court below for damages for personal injuries sustained 
while working as a mucker in a mine of the plaintiff in error. While 
walking along the sixth floor of the underground tunnels of the mine, 

^s»For other cases see same topic & KBY-NUMBE^, in all Key-Numbered Digests « lodexea 
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the defendant in error fell into a chute, whereby he was seriously in- 
jured. The floor of the tunnel was filled with a large pile of ore, 
completely covering the opening of the chute, so that it was impossible 
to observe its position. The defendant in error, together with other 
workmen in the mine, had for 12 days prior to the accident passed over 
this ore, and had made thereon a beaten pathway. During that time 
the chute, extending two floors below, was full of ore. There were 
other employes whose duty it was to draw the ore from the chutes 
from below, and to carry the same from the mine. The defendant 
in error had nothing to do with this operation. Occasionally, when 
the ore was drawn from a chute, the ore above the top of the chute 
would not fall. The plaintiff in error employed a chute tender for 
the purpose of loosening the ore which was arrested in or above the 
chute. Three hours before the time of the accident the ore had been 
drawn from the chute into which the defendant in error fell, but the 
ore over the top of the chute on the sixth floor did not fall, and the 
defendant in error was not aware of that fact, nor was he warned of 
the' dangerous condition of the floor. 

[1] At the close of the testimony the plaintiff in error moved for 
an instructed verdict, and it is now contended that the motion should 
have been sustained, on the ground that the evidence failed to show 
n^ligence on the part of the plaintiff in error. It is said that it was 
not chargeable with negligence in failing to discover and remedy the 
dangerous condition of the chute sooner than it did, for the reason 
that the hanging of the ore above the chute was of infrequent occur- 
rence, and ttiat there was no negligence in failing to anticipate it. 
The argument is not convincing. The fact, which is admitted, that 
the same situation had occurred before, was sufficient to charge the 
master with the duty of adopting reasonable precautionary methods to 
prevent its repetition. The answer to the. complaint states that ore 
chutes frequently hung up and had to be loosened, and that, if not 
loosened, the ore might suddenly drop and carry the person who might 
be standing thereon. 

[2] Nor do we find merit in the contention that the plaintiff in error 
should not be held for negligence for the unsafe condition of the work- 
ing place, for the reason tlmt it resulted from changing conditions at- 
tending the progress of the work. This contention, and the authorities 
which are cited to sustain it, are not applicable to the situation here 
presented. The dangerous condition of the working place where the 
accident occurred was not one of those which are produced *by the 
workmen themselves in the progress of work, and for which the mas- 
ter is not responsible. It was a dangerous condition which arose from 
the method in which the work was done. It was a danger which 
could readily have been averted. The measures which the plaintiff in 
error had taken to avert it were not adequate. There was evidence 
tending to show that no provision was made for inspection of chutes 
after the ore had been drawn therefrom, to determine whether ore 
had hung at the floors. The chute tender had drawn the ore from 
the chute into which the defendant in error fell three hours before 
the accident. He did not know, nor did he or any one take steps to 
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acertain, whether any of the ore hung upon the sixth floor. No con- 
tention is made that the plaintiff in error is excused by reason of the 
fact that the chute tender was the fellow servant of the injured em- 
ploye. 

It is assigned as error that the court below refused to instruct the 
jury that: 

"The plaintiff In this case does not claim that the defendant mining cchd- 
pany was negligent in not warning the plaintiff of the possibility of chutes 
hanging up above the floor, and you are Instructed that failure to so warn or 
instruct is not negligence which caused or contributed to the accident ; there- 
fore the plaintiff cannot claim a recovery against the defendant in this case 
because of sudi fWure." 

These instructions were refused, as the court sai^, for the reason 
that "in the main they are covered by the general instruction." But 
aside from this a sufficient answer to the assignment is found in the 
fact that the requested instructions contained an incorrect statement 
of the facts, for the complaint distinctly alleged that: 

The defendant "negligently and carel/essly failed to take any precautions, 
give any warning or notice, or to do or perform any act, either to inform 
plaintiff of said conditions or to remove the danger threatened therefrom." 

[3, 4] It is contended that it was error to refuse to instruct the 
jury that, before they could find the defendant guilty of negligence 
in failing to discover and remove the danger which resulted in the 
accident, they must find that, in view of all the circumstances, suffi- 
cient time had elapsed before the accident to enable the defendant, in 
the exercise of ordinary care, to have discovered and removed the 
danger. Cases are cited which hold that where the employes' working 
place becomes casually and unexpectedly dangerous, as where a hole 
is left alongside the track of a railway company, or in the floor of a 
building, or where there is negligent construction of appliances used 
by workmen, the jury should be instructed that the master is not lia- 
ble for injuries to workmen occurring before he has knowledge of 
the existence of the danger, or reasonable opportunity to obtain such 
knowledge. The principle involved in these cases has no application 
here. Here the danger was not one which was not to be anticipated 
by the master. It was a danger which resulted from the very method 
of the employer's work, and one which it had reason to expect, and 
which it therefore was bound to guard against. We think the instruc- 
tion which the court gave, and to which no exception was taken, suffi- 
ciently covered all the essential features of the case. The court said 
that the obligation rested upon the plaintiff in error to see that the 
place was reasonably safe in the first place, and then, "by the exercise 
of reasonable care in the wav of inspection and repair, to see that the 
place is kept and maintained in a reasonably safe condition." 

[5] A physician was called by the plaintiff in error to testify that 
he treated the defendant in error for hernia, while attending him pro- 
fessionally, at a time prior to the accident. An objection to the tes- 
timony was sustained, on the ground that the information sought was 
privileged, under the Idaho statute (section 5958, Revised Codes), 
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which, after expressly affirming "the policy of the law to encourage 
confidence and to preserve it inviolate" in certain actions, provides: 
"A physician or surgeon cannot, without the consent of his patient, be 
examined in dvil actions as to any information acquired in attending the 
patient which was necessary to enable him to prescribe or act for Ills patient." 

It is not claimed that the defendant in error testified that the physi- 
cian had attended him, or had given him any information. He confined 
his testimony to the physical injuries whidi he suffered as the result 
of the accident, one of which, he said, was hernia. The plaintiff in 
error now contends that by so testifying as to his injuries he waived 
the privilege of the statute, and cites cases which sustain its conten- 
tion, and it especially relies upon 4 Wigmore on Evidence, § 2389, 
where it is said: 

''The bringing of an action in which an essential part of the issue is the 
t^existence of physical ailment should be a waiver of the privilege for all 
communications concerning that ailment** 

The views of the learned text-writer on evidence are always entitled 
to respectful consideration,- and much may be said in favor of the 
equity of the view which he takes. He admits that it is against the 
weight of authority. We are not convinced that we ought to follow 
it in this case, especially in view of our ruling in Arizona & N. M. 
Ry. Co. V. Clark, 207 Fed. 817, 823, 125 C. C. A. 305, and the decisions 
of the Supreme Court of Idaho construing the statute of that state. 
Jones V. City of Caldwell, 20 Idaho, 5, 116 Pac. 110, 48 L. R. A. (N. 
S.) 119; Jones v. City of Caldwell, 23 Idaho, 467, 130 Pac. 995 ; Bray- 
man V. Russell & Pugh Lumber Co. (Idaho) 169 Pac. 932. In the first 
of those cases the Supreme Court of Idaho denied that it had "the 
power or the authority to repeal said statute by judicial decision," and 
said: 

"It is also very clear that our statute forbids and prohibits the examina- 
tion of a physician without the consent of the patient, and this privilege 
extends to the individual witness^ and not to the consultation or transaction 
in which he was a physician." . 



We find no error* The judgment is aiiirmed. 



PATTERSON TRANSFER CO. v. SCHLUGLEIT. 

(Circuit Court of Appeals, Sixth Circuit Augpist 3, 1918.) 

No. 3106. 

1. Municipal Corporations «=»706(6)— Collision in Street— Negligence 

— <5xjestion for jury. 

In action by plaintiff pedestrian for injuries due to collision with aur 
tomobile within or near intersecting streets, question of negligence held, 
under evidence, for Jury. r 

2. Trial ^=>17S— Directed Verdict. 

Upon defendant's motion for directed verdict, the evidence will be 
viewed in the Ught most favorable to plaintiff. 

^ssFor other cases see same toplo A KET-NUMBER in all Key-Numbered Dif eeti « Indexes 
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3. Municipal Cobpobattons ^»705(1) — Collision at Stbebt Intebsection 

— Duty of Automobile Dbiveb. 

It is the duty of tbe driver of an automobile himself, Independently 
of the conduct and intentions of drivers of other vehicles, to exercise 
reasonable caution and care as respects the safety of others in aw>roach- 
ing and passing over foot crossings of city streets. 

4. MuNiciPAx CoBPOBATioNs <8=»705(1) — Collision at Stbeet Intebsection 

— DxJTY OF Automobile Dbiveb. 

The amount of care and caution required of an automobile driver, in 
approaching and pacing over foot crossings of city streets, is to be I 

proportioned to the amount of traveL ] 

5. Municipal Cobpobations ^=5>705(2) — Use op Stbeets— Duties. I 

The general rule concerning the rights and reciprocal duties of travel- \ 

ers, one on foot and the other in an automobile, is that both have equal ! 

rights, but that each in the exercise of his rights is bound to use ordinary 
care respecting the other. ', 

6. Municipal Cobpobations ^=»705(1) — ^Use of Stbeets— Duties. 

After a pedestrian has Entered upon a street crossing in a prudent 
manner, he is entitled to the exercise of reassonable care on the part of 
drivers of subsequently approaching machines. 

7. Municipal Cobpobations ^=s>705(10) — Use op Stbeets— Dutie& 

After a pedestrian has entered upon a street crossing in a prudent 
manner, he is not bound, as a matter of law, to be continually looking or 
listening for automobiles, 
a Municipal Cobpobations «=»706(7) — Collision at Stbeet Intebsbotions 
— CoNTBiBxrroBY Negligences- Question fob Jubt. 

Where a pedestrian, after having prudently entered upon a street 
crossing, is injured by collision by an automobile, the question of con- 
tributory negligence is one of fact 
9. Tbial ^=>296(13) — Instbuctions— Coebection. 

In action by pedestrian for injuries due to collision with automobile^ 
where ordinance giving pedestrian right of way at crossing was intro- 
duced in evidence without objection, defendant's complaint as to giving 
of instruction that plaintiff had right of way will not be sustained; 
charge being modified as limited by the ordinance and defendant re- 
serving no exception and making no assignment to charge as modified. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge 

Action by Alfred Schlugleit against the^ Patterson Transfer Com- 
pany. Verdict and judgment for plaintiff/ and defendant prosecutes 
error. Affirmed. 

Steen & Klewer, of Memphis, Tenn., for plaintiff in error. ' 
Randolph & Randolph, of Memphis, Tenn., for defendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Action to recover damages for 
personal injuries sustained by Schlugleit, plaintiff below, through al- 
leged negligent operation of an automobile in Memphis, Tenn., on 
the evening of January 18, 1917. The automobile was owned by the 
Patterson Transfer Company, defendant below, and operated by Wal- 
ter E. Lott, superintendent of defendant's warehouse department, and 
the injuries were inflicted within or near the intersection of Exchange 

^=s»For oUier cases see same topic A KEY-NUMBER in all Key-Naiub«red DlswU ft lodezei 
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avenue and Second street. Plaintiff recovered verdict and judgment 
in the sum of $4,000, and defendant prosecutes error. 

[1] The fact that the injuries were inflicted by an automobile 
owned by defendant and then in controt of its agent, and the amount 
of recovery, are not in dispute. The controversy hinges on the ques- 
tion whether the injury was caused through the fault of Lott or that 
of plaintiff himself. The course of Exchange- avenue is east and west, 
and that of Second street north and south. It is plain enough that 
Yfhen plaintiff was struck by the automobile he was attempting to 
cross Second street along a course within the lines (extended) of the 
north sidewalk of Exchange avenue; yet the parties differ as to the 
direction in which he was walking, whether from west to east or east 
to west, and as to the effect of this feature upon the case. The plain- 
tiff testified that in going to the place of crossing he walked north on 
the west side of Second street "until he got to Exchange avenue, 
crossed Exchange avenue," and then "crossed at the very corner of 
Exchange avenue and Second street, * * * going from the west 
to the east side of Second street" ; that "before going east" he "looked 
in all directions" and "saw nothing coming," saying that his sight was 
good, but that he was "deaf and could hear very little" : that he had 
"gotten about half across Second street when he felt the impact (of 
the automobile) and did not know an)rthing more." No witness in 
terms contradicted this testimony. 

The plaintiff called Lott, who in substance testified: That while 
going in a Ford runabout from the company's warehouse to its office 
on Second street "the eletcric headlights blew out, probably caused 
by an oversupply of gasoline which was permitted to get into the en- 
gine" ; that upon discovering this he "stopped and lighted his front 
oil light." While on Second street, and nearing Exchange avenue, 
"just a short distance north of the crossing where pedestrians would 
pass," he "became J)linded by an automobile with a very bright light, 
and felt his car come in contact with something, but had no idea' what 
it was." He then turned into Exchange avenue "to avoid traffic." 
He returned, however, and "saw an elderly man near the middle of 
Second street, a short distance north of Exchange avenue," who was 
being assisted to his feet by another man, and Lott then removed the 
injured man, plaintiff, to the home of his friend. Lott further stated 
that in going south on Second street he overtook a horse-drawn wag- 
on, a large express wagon, and followed it "for the distance of about 
a half block," at a speed of "about six miles an hour," until the wagon 
turned west into Exchange avenue. He says that his oil lamp afforded 
enough light to "see 20 feet ahead" ; that an arc light was in opera- 
tion at the intersection of Second street and Exchange avenue, "so that 
one could see a man crossing at the intersection"; that he "felt the 
"impact (collision with plaintiff) on the left front of the car about on a 
line with the front left wheel" ; that he was then driving his car on the 
west side of Second street, about half way between the curb and the 
middle of the street; that he was "keeping a lookout on approaching 
the crossing, and there was nothing" between his car and the express 
wagon before he was blinded« 
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The plaintiff and Lott were the only witnesses called by either side 
whose testimony tends to show that plaintiff was struck by defendant's 
automobile or how the collision happened. Defendant called Mr. 
Goodlett, who testified that while he and a young lady were in an 
automobile traveling south on Second street, she called his attention 
to a man lying in Second street, and that he went to the assistance of 
the man, who proved to be the plaintiff. The witness states that "the 
old man was tidying to get up," and that he was assisting him when 
Lott returned, as stated, after driving his car into Exchange avenue. 
Both Goodlett and Lott testify that plaintiff was lying at or near the 
middle of Second street; the former saying he was about "12 feet 
from the north curb line of Exchange avenue," and the latter that he 
was "a few feet^north of the north line of the crossing, probably about 
20 feet." 

[2] At the close of all the testimony a motion of defendant to di- 
rect a verdict in its favor was overruled, and exception and assign- 
ment followed. We think the motion was rightly denied. We need 
only to state the rule that upon defendant's motion it was the duty of 
the trial judge to take that view of the evidence most favorable to the 
plaintiff. There are several facts which should be observed and re- 
membered. The evening was dark, and Lott with his oil lamp could 
not see more than 20 feet ahead. In these conditions he placed his 
car behind a large express wagon and kept it there throughout a dis- 
tance of half a block in going south on Second street to Exchange 
avenue, driving on the west side of Second street, as he says, "about 
halfway between the curb and the middle of the street." When the 
express wagon reached Exchange avenue it turned west into that 
street, and Lott must then have deflected the course of his car toward 
the center of Second street where, all the witnesses agree, plaintiff 
was stricken down. What, then, is to be said of Lott's conduct' in 
approaching the crossing in question? It i? reay)nably certain that, 
prior to the time the express wagon was turned west into Exchange 
street, Lott did not keep his car in position either to be seen, for in- 
stance, by pedestrians entering the crossing from the west side of 
Second street, or to enable Lott himself to see such pedestrians ; and 
it is not claimed that the express wagon carried a light. Lott says 
he was keeping a lookout; but the extent of his so-called lookout is 
explained by his testimony that "there was nothing between him and 
the expwess wagon in front of him before the time he was blinded." 
The evident meaning of this is that Lott was not blinded until after 
the express wagon opened his view to the crossing and intersection; 
indeed, he says he was blinded by the lights of another automobile 
^ about the time he felt his car strike something, he did not know >vhat. 
If we now recall the facts: (a) That the course of the express wagon 
and Lott's car south on Second street was midway between the center 
and the west curb line of the street; and (b) that the collision took 
place at the center of Second street — we shall see that Lott has failed 
to explain why he did not discover plaintiff and take measures to 
avoid colliding with him during the interval between the time he 
turned his car away from the express wagon and the time he was 
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blinded. One of two conclusions inevitably ensues: Either Lott 
followed behind the express wagon too long, and so failed to place 
himself and his car in position seasonably, and irrespective of the 
course the express wagon might take, to ascertain the condition of the 
crossing over which he intended to drive, or he failed to keep a look- 
out between the time the obstruction of the express wagon was re- 
moved and the time he was at once blinded and brought into collision 
with the plaintiff ; and in either event he is open to the inference that 
he failed in the discharge of an obvious duty. 

[3, 4] It is the duty of the driver of an automobile himself, inde- 
dependently of the conduct and intentions of drivers of other vehicles, 
to exercise reasonable caution and care as respects the safety of otliers 
in approaching and passing over foot crossings of city streets; this 
results from the well-known dangers attending the movements of au- 
tomobiles in crowded streets. The amount of care and caution to be 
exercised by the driver is, of course, to be proportioned to the amount 
of travel, pedestrian and vehicular alike, that usually gathers and 
passes over particular crossings. Commonwealth v. Horsfall, 213 
Mass. 232, 235, 100 N. E. 362, Ann. Cas. 1914A, 682; Irwin v. Judge, 
81 Conn. 492, 501, 71 Atl. 572; Hannigan v. Wright, 5 Pennewill 
(Del.) 537, 541, 63 Atl. 234; Grier v. Samuel, 4 Boyce (Del.) 106, 
108, 86 Atl. 209; Lorah v. Rinehart, 243 Pa. 231, 233, 234, 89 Atl. 
967; Liebrecht v. Crandall, 110 Minn. 454, 456, 126 N. W. 71; 
Lauson v. Fond du Lac, 141 Wis. 57, 60, 123 N. W. 629, 25 L. R. A. 
(N. S.) 40, 135 Am. St. ftep. 30; Leach v. Asman, 130 Tenn. 510, 
514, 172 S. W. 303; Deputy v. Kimmell, 7Z W. Va. 595, 598, 80 S. 
E. 919, 1 L. R. A. (N. S.) 989, Ann. Cas. 1916E, 656; O'Dowd v. 
Newnham, 13 Ga. App. 220, 225, 80 S. E. 36, as modified in Giles v. 
Voiles, 144 Ga. 853, 856, 88 S. E. 207. 

We may here recur to plaintiff's entrance upon the Second street 
crossing. His testimony would naturally have been accepted upon 
the motion to direct, in view of the darkness and the position of de- 
fendant's car behind the unlighted express wagon. Further, plaintiff 
might well have progressed so far on the crossing as not to have ob- 
served (and in view of his deafness he probably would not have heard) 
the approach and passage of the express wagon behind him, and still 
have been overtaken and struck by defendant's car ; indeed, he must 
have walked nearly half the distance along the crossing before the 
express wagon turned into Exchange avenue, or defendant's car turned 
away from the wagon and toward the point of collision. These con- 
ditions were not affected by the fact, if it was a fact, that several cars, 
including the express wagon, approached the intersection shortly be- 
fore plaintiff had reached the middle of the crossing; this is but com- 
mon experience as respects the movements of automobiles; such a 
circumstance certainly cannot be said as matter of law to be incon- 
sistent with the testimony of plaintiff that, upon entering the crossing, 
he looked in all directions and saw nothing coming; we need not re- 
peat that the darkness was calculated to conceal both the unlighted 
express wagon and defendant's car immediately behind it. 

[5] The general rule concerning the rights and reciprocal duties 
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of travelers upon a street, one on foot and the other in an automobile, 
is that both have equal rights in the use of the street, but that each 
in the exercise of his rights is bound to use ordinary care respecting 
the other. Lane v. Sargent, 217 Fed. 237, 240, 133 C. C. A. 231 
(C. C. A. 1); Hennessey v. Taylor, 189 Mass. 583, 584, 76 N. E. 224. 
3 L. R. A. (N. S.) 345, 4 Ann. Cars. 396; Schock v. Cooling, 175 
Mich. 313, 323, 141 N. W. 675; Leach v. Asman, supra, 130 Tenn. 
515, 172 S. W. 303. In the instant case, however, it is to be observed 
that an ordinance of the city of Memphis upon the subject of street 
crossings was received in evidence and without objection. The ordi- 
nance provides: 

"Sec. 505. Regular street crossings for persons on toot shall be at points 
from one corner of a street or alley directly at right angles with the street 
or alley, and this whether any footway is specially placed along said line or 
not." 

"Sec. 506. Foot passengers, crossing streets or alleys at points marked out 
by oi-dinances as regular crossings, shaU have precedence or right of way 
over air vehicles." 

In Leach v. Asman, supra, 130 Tenn. 515, 172 S. W. 303, the Su- 
preme Court of Tennessee apparently recognizes the right of a mu- 
nicipality of the state to prescribe locations for street crossings. Up- 
on the motion to direct, neither the court nor the counsel appear to 
have made any allusion to the ordinance, though in the course of the 
charge a question relating to it arose, which will be considered later. 
Whatever legal effect, if any, may be ascribed to section 506 of the 
ordinance, certainly the provision could not have been ^helpful to 
defendant under its motion to direct ; nor is it necessary here to con- 
sider the provision, since the assignment as to denial of the motion 
is fairly met by the general rule, before pointed out, touching the 
respective rights and duties of persons using a street. 

[8-8] The natural inference to be drawn from plaintiff's testimony 
is that he prudently entered the crossing in question at its west end 
and followed it eastwardly until he was struck by defendant's automo- 
bile. True, he was found endeavoring to arise at a point shortly north 
of the crossing; but this variation in his course is sufficiently ac- 
counted for by the efforts he was making to get upon his feet. After 
a person has once entered upon a street crossing in a prudent manner, 
he is entitled to the exercise of reasonable care on the part of drivers 
of subsequently approaching machines; in proceeding thence along 
the crossing, whatever one may do in the way of caution for his own 
protection, he is not bound as a matter of law to be continuously 
looking or listening for the approach of automobiles. Hennessey v. 
Taylor, supra, 189 Mass. 585, 586, 76 N. E. 224, 3 L. R. A. (N. S.) 
345, 4 Ann. Cas. 396; Knapp v. Barrett, 216 N. Y. 226, 230, 110 N. 
E. 428; Schock v. Cooling, supra, 175 Mich. 324, 141 N. W. 675. 
At most, in such circumstances the question of contributory negligence 
is one of fact. See cases just cited, and Leach v. Asman, supra, 130 
Tenn. 515, 172 S. W. 303 ; Tiffany & Co. v. Drummond, 168 Fed. 47, 
48, 93 a C. A. 469 (C. C. A. 2). 

The remaining assignments of error concern two statements con- 
tained in the general charge. One was : 
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*mie undisputed evideiice Is that the plalntUT leift the west side d Beoood 
street and that he waa found about the middle of Second street." 

This was modified later by a further statement to the jury: 

"You are the exclusive Judges of the weight of the evid*^nce and the credibil- 
ity of the witnesses." 

The idea that the direction plaintiff pursued on the crossing was 
west, and not cast, before alluded to, grows out of the testimony of 
Lott that plaintiff did not pass between the express wagon and his 
car. It is claimed -that this was opposed to plaintiff's testimony that 
he entered the crossing at the west side of Second street and walked 
east until he was struck by the automobile. If he had been walking 
west, he hardly could have been struck, as he was, on his left side 
by Lett's car. We cannot think it important to dwell upon this fea- 
ture of the defense. Lottos statemient was calculated to expose the 
meagemess of Iiis lookout, rather than to contradict the testimony of 
plaintiff. 

[9] The other statement contained in the- charge, and now com- 
plained of, is that the court instructed the jury that in crossing the 
street plaintiff had the "right of way." This instruction, it is true, was 
given ; but, upon exception being reserved, the trial judge explained 
that he meant to give the term "right of way no further significance 
than that implied by the reading of the ordinance." The ordinance 
is quoted above, and we have seen that it was received in evidence 
without objection. No' request concerning its effect was made by ei- 
ther side; and we think the trial judge's explanation operated to re- 
store the precise situation which existed at the time the ordinance wa^ 
received in evidence. In a word, the portion of the charge to which 
exception was reserved was in effect eliminated ; and, it is to be add- 
ed, no exception was reserved and no assignment is made to the charge 
as modified. 

It results that the judgment must be afiirmed, and an order will 
be entered accordingly, though we cannot assent to the claim made 
that the writ of error was prosecuted merely for delay, and hence the 
allowance of damages asked under our rule 26 is denied. 



IiAKB V. MUDGETT et aL 

(drcnlt Oonrt of Appeals, Sixth Circuit August 8, 1918.) 

No. 3132. 

1* BxoBivEBS ^E3»128— Peiobitt— Recbivxbs* Obbtifioates— Estoppel. 

A purchaser of corporate bonds secured by mortgage, who failed to 
make known his ownership of the bonds untU after receivers' certlfl- 
cates were issued on the consent of the other bondholders^ and made 
prior to the lien of the mortgage, could not, after the enterprise as con- 
ducted by the receivers had proven a failure, assert that he had not con* 
seated to the issuance of certificate^, and that his original lien under 
the mortgage was entitled to priority. 
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2. Receivs&s ^=»128-^AppLX0ATioir ov Insubakob PROcmMDS^Tmx to Pbop- 

EBTT. 

A bondlioldear of a corporation, who failed to object to a sale of the 
property and assets of the corporation, could not object that proceeds ci 
fire insurance policies were applied under orders of court to the obliga- 
tions of the receivers, instead of towards the payment of the bonds; 
the loss having occurred after the sale, so that it fell upon the pur- 
chaser, and not the seller. 

Appeal from the District Court of the United States for the South- 
em Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit by Arthur C. Lake against Alfred B. Mudgett and another, re- 
ceivers of the Bear River Paper & Bag Company. From an order 
denying full pa3rment of certain mortgage bonds, and directing pay- 
ment of certain expenses incurred by 'the receivers, complainant ap- 
peals. Affirmed. 

Appeal from an order .denying to appellant, Arthur C. Lake, full pa3rment of 
certain mortgage bonds issued by the Bear River Paper & Bag C)ompany in 
1910, and directing that the expenses and liabiUties subsequently incurred 
by receivers of the company (through sanction of the court) be first satisfied, 
and 'that the remaining assets be distributed pro rata among all the bond- 
holders; and the question is whether appellant is estopped to claim priority 
in respect of the lien of such mortgage as agaii^st the expenses and liabiUties 
so incurred by the receivers. 

The facts disclose remarkable instances of effort and failure to establish a 
successful manufacturing business. During the course of the business it 
seems to have comprised the manufacture of sulphite pulp, wrapping paper 
and other papers, and paper bags. The plant was located and the business 
carried on at Petoskey, Mich., and according to the record the business was 
begun by the Petoskey Fiber Paper Company. That company failing, it*; 
property was sold under proceedings to foreclose a mortgage, and the plant 
lay idle for some years prior to 1910, when It was taken over by the Bear 
River Paper ft Bag Company. On July 1st of that year the Bear River Paper 
ft Bag Company issued coupon bonds in the sum of $200,000, securing their 
payment through mortgage of its property in trust to the International Trust 
Company of Boston, Mass., the mortgage being duly recorded in Emmet county, 
Mich. The company commenced operations in January, 1911, and continued 
only until June of that year. On the 22d of that month, Frederick L. Rey- 
nolds, as a stockhofder and creditor of the mortgagor company, commenced 
suit against the company in the court below "on his behalf and on behalf 
of such other stockholders and creditors of the defendant corporation as shall 
elect to join in the prosecution of this suit," setting out specifically his interest 
as stockholder and creditor, describing the business and financial conditions 
of the company, and praying the appointment of receivers. The company filed 
answer, admitting the allegations of the petition and Joining In its prayer. An 
order was entered finding the existence of the mortgage indebtedness before 
mentioned, with accrued interost, and of outstanding open accounts and bills 
payable to the amount of $60,000; that the company was unable to pay its 
debts as they matured; and appointing Leon W. Chichester and Alfred B. 
Mudgett as receivers, vesting In them the property and assets of the com- 
pany, with power to conduct its business, subject to the supervision of the 
court Later, upon petition of thte receivers arid upon notice given "to all 
known creditors, and no one appearing to opi>oee it," an order was made. 
August 28, 1911, empowering the receivers to borrow money and to issue 
interest-bearing certificates in the sum of $50,000, which were to be a first 
lien on all property subject to the bonds mentioned, and moreover "a first lien 
prior and superior to the lien of said mortgage securing said bonds upon 
the consent and approval in writing of this order by the said International 
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Ti-ust Company." September 27, IWl, the Trust Ck)inpaiiy filed an Instnimeiit 
consenting that ''any and all certificates that may be Issued by the receivers 
under said order shall be a first li'en prior and superior to the lien of said 
mortgage." 

Subsequently the receivers met with serious difl)cultlesi«ln the prosecution 
of the business, and endeavored to overcome them by leasing the property to 
another, company. This plan was followed for several years, but failed for 
reasons that need not be set out It is enough to say that the receivers se- 
cured an offer of $150,000 from George A- Femald & Co. of Boston, Mass.. for 
the entire property and assets of the company, and that they filed a petition, 
August 29, 1916, alleging that upon investigation they were satisfied the 
property ought to be sold, that in their opinion the offer should be accepted, 
and praying for an order acoordiugly. An order was made requiring the 
creditors and stockholders of the company to show cause on September 25, 
1916, why the offer should not be accepted, and directing a copy of the order 
meanwhile to be served personally upon the creditors and stockhi^ders, and 
also to be published in a named newspaper of Petoskey. 

At the time apjwinted to show cause the appellant, Arthur 0. Lake, filed a 
petition alleging that on September 20, 1910, he purchased $5,000 par value of 
the company's bonds, and praying for an order "that notice be ^ven to him 
of any future proceedings or orders." So fiir as the record showSk this was his 
first appearance in the cause. It is stated In a petition filed by the receivers 
January 30, 1917, and it is not denied, that on tTie date fixed to show cause, 
September 25, 1916, an order was made authorizing and directing the re- 
ceivers to accept the offer of Femald & Co. It farther appears, without de- 
nial: (a) By that petition, and also by another petition, tiled on June 21st 
following, that the offer of Femald & Co. was accepted S^tember 30, 1916; 
and (b) by the petition of January 30, 1917, that after such acceptance, and 
while the receivers wore in possession of the property and assets^ for the 
purpose of carrying out the order directing acceptance of the offer, a portion 
of the property was destroyed by fire. Prior to the dates of these petitions, 
on December 22, 1916, the court in effect found upon petition of the receivers 
that the policies of insurance oovering the property ao destroyed by fire con- 
tained clauses whldH inadvertently made losses arising under the polioies pay- 
able to the trustee under the mortgage, whUe it was the intenticm that such 
losses should be payable to the receivers for the protection of their obliga- 
tions in preference to the interest of the trustee; and an order was made 
directing that the money received under the policies be paid to the receivers 
for use and distribution under further orders of the court, and that a copy 
of the order be mailed to the trustee. 

Jime 21, 1917, the receivers presented a petition, setting forth their sale and 
conveyance of the property and assets free and clear of all prior liens and 
incumbrances, their payment of various obligations created under previous 
orders of the court, and stating a balance of $14,116.68, which would be re: 
duced by some minor expenses of administration, and praying an order to ap^ 
prove and confirm such sale and conveyance, and the other acts and doings of 
the receivers, and to direct distribution of the remainder pro rata among the 
holders of the outstanding mortgage bonds, upon which the court directed 
that the creditors and stockholders, the mortgage tmstee, and Albert B. Lake, 
attorney for certain creditors, be notified to show cause, on July 6, 1917, 
why an order should not be entered as prayed in the petition. According to 
the record, Arthur O. Lake was the only creditor who presented objections. 
He filed an answer, in effect admitting that the trustee under the mortgage 
gave its consent to the issue of receivers' certificates in the sum of $50,000, and 
alleging that before doing so It obtained the consent of all holders of the bonds 
except hlmselt, but that "it does not appear of record" that the trustee "con- 
sented to the Issuance of any notes or the incurring of any obligations by 
the receivers in addition" to the $50,000 in certificates of indebtedness, and 
further that he did not" consent to The issuance of any certificates. The re- 
maining objections are so far as deemed necessary considered in the opinion. 
The matters set out in the petition of the receivers and objected to by Arthur 
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C. Lake were heard upon evidence, and the prayer of the petition was granted. 
The appeal Is based on this order. 

A. E. Lake, of Chicago, 111., and Earl W. Munshaw, of Grand Rap- 
ids, Mich., for appellant. 
Clapperton & Owen, of Grand Rapids, Mich., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] 1. Appellant stands strictly upon the lien created by the mortgage. 
He admits that holders of bonds so secured may waive the lien, and 
indeed claims that all the holders of bonds under the mortgage, ex- 
cept himself, have in fact waived the lien; but he insists that neither 
the acts of the other bondholders nor those of the trustee under the 
mortgage operated as a waiver of his lien. Appellant's theory is that, 
, having once obtained the benefit of the lien, he should not be deprived 
of it without his explicit consent. The basis of his position, as we 
understand the contention, finds expression in the rule concerning mort- 
gages of private enterprises, as distinguished from decisions relating 
to mortgages of corporations of quasi public character, like railroads; 
stated otherwise, there is no necessity, for example, as respects the 
issuance of receivers' certificates with priority of lien in working out 
financial embarrassments of purely industrial enterprises, similar to 
the public necessity existing under kindred embarrassments of com- 
mon carriers of passengers and freight. It is to be observecj, how- 
ever, that this distinction concerns the power of a court to provide for 
supplanting a mortgage lien by an order authorizing the issue of re- 
ceivers' certificates, and not the right of the bondholder to surrender 
the benefit of the lien. Among the cases cited respecting the distinction 
mentioned are Doe v. Northwestern Coal & Transportation Co., 78- 
Fed. 62, 73 (C. C.) ; International Trust Co. v. Decker Bros., 152 Fed. 
78, 83, 81 C. C. A. 302, 11 L. R. A. (N. S.) 152 (C. G. A. 9); In re 
J. R. & J. M. Cornell Co., 201 Fed. 381, 387 (D. C.); Hanna v. State 
Trust Co., 70 Fed. 2, 7, 16 C. C. A. 586, 30 L. R. A. 201 (C. C. A. 8). 
Decisions of this class, although dealing with mortgages of private 
corporations, usually recognize the right of the bondholder to give up^ 
or otherwise to waive the benefit of his lien; indeed, such decisions 
are in no wise opposed to the equitable principle that a bondholder may 
so conduct himself witb respect to receivership proceedings as to 
preclude him from insisting that an order of the court is invalid for 
want of his affirmative consent. Union Trust Co. v. Illinois Midland 
Co., 117 U. S. 434, 463, 464, 6 Sup. Ct. 809, 29 L. Ed. 963. True, that 
case concerned railroad interests; and yet the contention there made 
touching lack of affirmative consent on the part of certain bondholders 
is in principle analogous to the contention here urged; emphasis is 
given to the analogy by reason of the affirmative consent and sanctioa 
given by the present trustee to all the orders entered below in the be- 
lief, as we shall see, that it was acting with the approval of all the 
bondholders. 
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The truth is that appellant was put to an election whether he would 
sea3onabiIy oppose or would abide by the orders entered from time to 
time in the receivership proceeding. He purchased the bonds from the 
plaintiff, Reynolds, in the very case 'from an order in which he appeals. 
Re3n(iolds sold only part of his bonds to appellant, and was a bondhold- 
er as well as a stockholder during the entire period of the receivership. 
Fernald & Co. owned the rest of the bonds. It was believed through- 
out by that company, by the trustee under the mortgage, by the re- 
ceivers, as also by the court itself, that the Fernald Company and 
Reynolds Qwned the entire issue of the bonds. Appellant gave no 
intimation that he held the bonds in suit until the date fixed, Septem- 
ber 25, 1916, to show cause why the property and assets of the mort- 
gagor company should not be sold for $150,000. On that date, as we 
have seen, appellant caused a petition to be filed in the cause disclos- 
ing his ownership of $5,000 par value of the bonds ; even then he did 
not object to the sale, although the consideration to be paid was $50,- 
000 less than the total issue of the outstanding bonds. Besides, the 
receivership proceeding had been commenced as a representative suit 
more than five years before, June 22, 1911 ; and no reason is perceived, 
none is even suggested, why appellant should not seasonably have 
appeared in the suit and interposed objections if he had anv to the 
issue of the receivers' certificates and the incurring of the other obli- 
gations before they were sanctioned by the court. When speaking of 
appellant's long concealment of his purchase of bonds and contrasting 
his conduct with that of the other bondholders, the learned trial judge 
said: 

***** Having kept silent and permitted the expenditure of these 
moneys, the issnance of the receivers' certificates, with the priority which was 
attempted to be given (appeUant) cannot now be heard to complain. He knew 
that the other bondholders were putting up the money and were financing this 
enterprise; that they were attempting to .preserve the plant and make it 
worth something, and to put it in a condition where it might be sold. He 
kept silent, not oaly as to his ovmership of this portion of the bonds, but also 
as to any objection that he had to that proceeding, and, in equity, I do not 
think that he can claim at this time the benefits of what he permitted others 
to do. * * • He- had notice of all the orders for the issuance, and of the 
issuance, of the receivers' obligations, and still he kept sUent until the money 
had been expended and until the enterprise proved to be a failure, and then 
he seeks to have himself preferred to those who have borne the burdens. I 
do not think ttiat a court of equity can lend its aid to such a contention." 

We approve these findings and the conclusion of the court. The 
appellant's silence explains the fact that he did not consent to the is- 
suance of the receivers' certificates ; that is, as we interpret the course 
he pursued, he did not affirmatively consent; but, unless form is to 
usurp substance, his conduct is none the less binding upon him. True, 
it is urged that the evidence fails to show that appellant was aware of 
the facts ascribed to him in the opinion of Judge Sessions. Presumably 
the appellant would have kept in touch with the acts of the receivers, 
since he admits that the interest accruing on his bonds was in default 
throughout the entire litigation. Testimony was introduced at the 
hearing of July 6, 1917, which tends to show that appellant was con- 
versant with the various proceedings taken and orders made during 
252 F.— 24 
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the receivership. The testimony was calculated to dicit denials from 
both appellant and his brother (his attorney), yet neither offered him- 
self as a witness. It is a significant fact that appellant nowhere de- 
nies that he knew of the receivers' applications for the orders, or of 
the orders themselves, as they were severally entered. The acts of the 
receivers, as we have already said, extended over a period of more 
than five years, and it was not until the other bondholders had sup- 
plied the money necessary to meet the expenditures incurred in build- 
ing up the plant and developing the business that appellant objected. 
The trial judge heard the testimony and was familiar with the situation 
from beginning to end, and in the circumstances pointed out we are 
not disposed to disturb his findings. 

2. Among appellant's objections to the reports of the receivers it is 
stated, and made the subject of an assignment of error, that they made 
improvements and betterments of the property and incurred indebted- 
ness without the approval of the court. These assertions are in ef- 
fect refuted by what is shown in the statement of facts, and particu- 
larly by the findings of the court. ' 

[2] 3. The assignment relating to appellant's objection that the fire 
insurance proceeds should have been applied toward payment of the 
bonds and not obligations of the receivers is met: (a) By the pro- 
ceedings and order in which the policies of insurance were reformed, 
so as to require the moneys derived under them to be paid to the re- 
ceivers, instead of the mortgage trustee, and applied according to the 
orders of the court, as pointed out in the statement of facts ; and (b) 
by the fact that the fire occurred after \hc offer of Femald & Co. to 
purchase the property and assets of the company had been accepted 
under the court's authority and direction — in other words, the loss 
occasioned by the fire was the loss of the purchaser, not the seller, and 
appellant has at no time objected to the sale. 

4. Several contentions are made, whish have neither fact nor assign- 
ment to justify them. One is, for instance, that there was "collusion 
between the trustee, Femald & Co., and the receivers." There was no 
issue tendered, and no testimony offered below, in. relation to such a 
charge. It is not suggested that Reynolds' course was actuated by any 
improper motive, and yet appellant's bonds are but part of the Rey- 
nolds bonds. Appellant does not seem to appreciate the evidential ef- 
fect of the concurrence of all the other interested parties in the very 
proceedings and orders which he alone challenges. Whatever rights 
he may have originally possessed, his long neglect to assert them, and 
the inevitable misleading effect of this upon the court and parties alike, 
must be held to estop him from claiming priority in virtue of the 
mortgage lien. 

The order appealed from will be affirmed, with costs. 
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flEICHMAN V. HARRIS. 

McOONNELL et al. ▼. SAME. 

(Oircait Court of Appeals, Sixth CArcalt June 29, 1918.) 

Nofl. 3055, 3070. 

1. E2XTBADITI0N ^=»32 — INTERSTATE EXTRADITION — SUFFIOIENOT OF CHABGB. 

In proceedings f6r the rendition ftx)m one state to another of persons 
charged with crime, courts will not Indulge in technical tests of tha 
sufficiency of a charge, where it substantially describes the crime, if 
there Is some apprc^riate allegation and eyidence that a charge has in 
reality been duly made in the state where the crime is alleged to have 
been committed. 

2. Extradition ^=>32 — State Extradition — Sutficibnoy op Chabob. 

In a proceeding before a magistrate for the arrest of a person charged 
with crime in another state, brought In the state to which he is alleged 
to have fled, it must a]K>ear that in the state where the crime was com- 
mitted he stands charged through indictment or affidavit before a magis- 
. trate, or by some other equivalent accusation sanctioned by the laws of 
that state. 

3. Faune iHPiasoNiasNT <ss>12 — ^Fuoitivbs fbom Jubtioe — ^Warrant — Suffi- 

CIBNCT. 

A warrant issued by a Justice to arrest an alleged fugitive, issued on 
information on oath "that the offense of fugitive from justice has been 
committed and accusing M. H. thereof " even if considered in connection 
with oath reciting that accused had unlawfully entered state from Mls- 
sAssii^i, ''where he is charged with the crime of murder," was not fair 
And regular on its face, but void, as falling to state how, or under what 
competent official sanction, accused was charged in Mississippi, in view 
of Thomp. Shan. Code Tenn. f| 7323, 7324, 7326, and Rev, St U. S. f 5278 
(Comp. St. 1916, I 10126). 

4. Faxsb Imprisonment ^»12— DErENSBs— Void Warrants. 

A void warrant, not fair and regular on its face, affords an officer at< 
tempting to serve it no protection as against an action for false imprison- 
ment, since he is chargeable with knowledge of its defects. 

5. Homicide ^=»111 — ^Resistance op Arrest — Justification. 

Although a person may with reasonable force resist an officer attempt- 
•ing unlawfully to arrest him, yet his resistance must be proportionate t> 
the danger threatened, and he may not kill the officer, unless the circum- 
stances fairly and honestly lead him to tbelieve that he is in imiqineut 
danger of death or great bodily harm. 

6. Fatse Impbuonment ^==>39 — ^Resistance to Arrest — Instructions. 

In an action for false imprisonment, involving infliction of personal 
injury by defendants acting under a void warrant while attempting to 
enter plaintiff's house, where the evidence was conflicting as to the 
grounds for plalntiff*s resistance, it was error to grant motion to direct a 
verdict. 

7. Sheriffs and Gonstabu:s <S=>100 — Liability for Acts of Deputies. 

Where the act of the deputy sheriff is an official act and causes an in- 
jury, the sheriff is answerable, if the act is done in execution of the 
deputy's office^ even though he may be mistaken as to the lawfulness of 
the act. 

8. Fai£e Imprisonment <e=»19 — Parties — Joinder. 

In an action for false imprisonment, brought against a sheriff and his 
deputies, the sheriff was properly Joined with the deputies as parties de- 
fendant, notwithstanding they both acted in their <^ficial capacity. 

^=»For oth«r easm see same topio Jk KSIT-NUMBER in all Key-Numbered DigestB A Indexea 
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&. Courts «=>352— Jubisdiction — ^Fedebai. Ooubts — Divebsxtt of OmzEif- 
SHiP — Sfeciai* Findinqs. 

In an action for false imprisonment, where on the Issue as to Jurisdic- 
tion based on diversity of citizenship it was specially found that plaintiff 
"is and was a resident of the state of Mississippi at the day of bringing 
this suit,*' such finding was sufildent to sustain an Inference that plaintiff 
was both a citizen and resident of the state of Mississippi, and that there- 
fore the court was vested with Jurisdiction. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Mathew Harris against J. A. Reichman, L. F. McGonnell, 
J. W. King, and others for false imprisonment. Judgment was en- 
tered against all defendants except Reichman for compensatory and 
exemplary damages, and against Reichman for compensatory damages* 
and a new trial was denied to all defendants except King. Reichman 
severed, and brought separate writ of error, whereupon other code- 
f endants secured leave to bring error in forma pauperis, and proceed- 
ings in error of McConnell alone were brought into the record, and 
the proceedings were heard together. Reversed and remanded. 

Charles M. Bryan, of Memphis, Term., for plaintiflf in ^rror Reich- 
man. 

Province M. Pogue, of Cincinnati, Ohio, and William P.. Metcalf 
and Elias Gates, both of Memphis, Tenn. (Pogue, HofHieimer & 
Pogue, of Cincinnati, Ohio, and Metcalf & Metcalf and Gates & Mar- 
tin, all of Memphis, Tenn., of counsel), for plaintiflFs in error McCon- 
nell and others, 

James H. Malone and John E. Bell, both of Memphis, Tenn., for 
defendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Mathew Harris, in an action for 
false imprisonment, involving in aggravation of damages alleged un- 
lawful invasion of his home and arrest of himself and infliction* of 
serious personal injuries,^ recovered a verdict against the following 
defendants: J. A. ReichmaA, Walter Lee, L. M. Linson, L. F. Mc- 
Connell, Ed. Bradley, Ira Williams, and J. W. King— for $22,500 as 
compensatory damages, and also a verdict against all these defend- 
ants, except Reichman, for $22,000 as exemplary damages, and judg- 
ment was entered accordingly. A new trial, however, was granted 
in favor of King, though denied as to the other defendants. Reich- 
man procured an order of severance and sued put a separate writ 
of error, upon failure of his codefendants in the judgment rendered 
against him and them jointly to unite with him in prosecuting error. 
Later, however, these codefendants secured orders allowing them to 
prosecute writs of error in forma pauperis, and under stipulation of 
counsel the bill of exceptions and the printed record prepared in the 
Reichman proceeding are to be treated as filed on behalf of all the 

1 Reljing on Burson v. Oox, 6 Baxt (Tenn.; 360, 363, 364, as to the chariic- 
ter of action ultimately adopted. 
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defendants below who arc prosecuting error, and further the proceed- 
ings in error of L. F. McConnell are identical in form with all the 
other proceeditigs allowed in forma pauperis, though the latter are 
omitted from the printed record to save expense. The two cases in 
error were consequently heard together in this court, and they will be 
disposed of in one opinion. 

The recoveries in issue were based upon acts and injuries charged 
against all the plaintiffs in error, and committed for the most part 
at the residence of Harris on the night of October 26, 1915, though 
he also relies on other and later wrongful acts and injuries. Harris 
resided at the time in CapleviUe, near Memphis, Tcnn., and the whole 
trouble and injury grew out of efforts to arrest a clatn\ed fugitive from 
justice, who was erroneously supposed to be at the residence of Har- • 
ris on the night in question. Reichman was then the sheriff of Shelby 
county, Tenn. ; Lee, Linson, Bradley, and Williams were deputy sher- 
iffs under Reichman; and McConnell was a constable of the county. 
Lee, having information that Manuel Harris (a nephew of plaintiff) 
was "wanted for murder in Mississippi," secured on his own oath a 
warrant from a justice of the peace of Shelby county, October 18, 
1915, to arrest Manuel Harris for "the offense of fugitive from jus- 
tice." Through previous arrangement Lee received a telephonic mes- 
sage from a storekeeper at CapleviUe, just after dark on the evening 
of October 26, that "a strange negro, supposed to be the nephew of 
Mathew Harris," "had gone down to Mathew's residence," and that if 
Lee "would come down right away" he "could get him." There- 
upon Deputy Sheriffs Lee and Linson, with at least two other men, 
went in an automobile to a point near plaintiff's residence, when the' 
two deputies proceeded on foot to the residence. They took positions 
at the only outer doors of the house. Lee at the front and Linson at 
the back door. Alarm and trouble were aroused almost immediately, 
and there is conflict between the testimony of the inmates of the house 
and that of Lee and Linson as to some of the initial and important 
facts. In view of the contentions of counsel and certain rulings of 
the learned trial judge, it will be helpful to look into this part of the 
testimony. 

Mathew Harris and his wife, with their little child and their nephew, 
Isiah Griffin, were the only persons inside the house ; it is certain that 
Manuel Harris was not there. Harris, his wife, and the nephew tes- 
tify that between 7 and 8 o'clock in the evening some one came to the 
front of the house (to the door, as the wife says) and called out for 
Mathew Harris; that the wife asked, "Who are you?" or "Who is 
that?" but "they would not tell who they were." She, however, an- 
swered that Mathew Harris was not there, but that her nephew and 
little child were there. She was then told to have her nephew "to 
come out here." The nephew testifies that he picked up a pistol and 
opened the batk door to see who was there, when (in his language) 
^'somebody shot at me, and the smoke burned my head, and I knocked 
the door to, and fell inside the house," and his aunt cried out, "You 
have done shot my child." He says some one then called out ; "Stand 
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there with your pump gun; kill him if he tries to come out; don't 
let anybody out." The fitness says, further, that he "never fired a 
shot that night." However, two of the men remaining in the auto- 
mobile testify that, when the first shooting occurred at the rear of the 
house, two shots were fired; and Mathew, his wife, and the nephew 
all testify that within the house the way to the front door was 
obstructed by an unfolded bed, which usually necessitated using: the 
back door when passing into or out of the house in the evening. Math- 
ew Harris says the men "refused to tell who they were, and I did not 
know who they were" ; his wife saying, "The first time I knew they 
were white men was when I got outside the house that night." Harris 
and his wife and/iephew all testify in eflfect that none of the men stated 
'at any time that evening that he was an officer, or that there were any 
officers there. 

On the other hand, Lee testifies that he knocked on the door, that 
Mathew's wife asked, " *Who is that? ' and I said, Is Mathew here?' 
She said, 'No, he is not here,' and she said, 'Who is that? ' and I said, 
'This is an officer ; come to the door a minute ; I want to see you.' " 
Lee also says, upon hearing persons inside the house walking towards 
the back door, he called to them: "Do not go out that back door; 
there is an officer at the door. * * * There is four officers around 
this house." Linson testifies that he heard Lee knock at the front door 
and call out : "You need not try to run out the back door. * * * 
You can't run out the back door. The house is surrounded with offi- 
cers, and you can't get away." Further, that a half minute later he 
heard the back door open; that "this boy walked out the door, and 
"the thought struck me — I had my pistol drawn on him, I would let 
him get out far enough so he could not jump back in the house be- 
fore he saw me, and I saw a pistol in his right hand, * * * and 
I saw some one else coming out the door with a Winchester rifle, and 
I stepped to the comer of the house, and said, 'Get back in there be- 
fore I kill you,' and when I said that the boy turned right around and 
started back in the house, and just as he entered the door he shot at 
me, and I tried to shoot him in the head at the time" ; and further that 
the boy's shot "was the first shot fired that night ; I had not fired any 
before that." Lee, referring to this matter, said : "There were no more 
shots fired in the back, but when these two shots were fired Linson 
■ed to me, 'Look out! theyi are coming back in there,' and at 
ime I had done opened this front door — it had one of those cheap 
on it — ^and I turned the knob and went in the hall and started 
s room and turned the door open." Upon going farther into the 
5 and using a flashlight, he required Mathew's wife to precede 
stating that with her ahead of him he did not think there would 
ly shooting, but that she turned into another room, and Mathew 
shot at him with a Winchester rifle. Mathew admits firing the 
but says : "I shot to make him get back. I did not know what 
is up to. I shot at the light. I did not know who he was ; he 
ot tell me his name or nothing." According to the testimony of 
ef endants, this was the third shot fired ; but Mathew Harris and 
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his nephew, Isiah Griffin, testify that a number of shots had been 
fired into the house from the outside, particularly from the front, be- 
fore Mathew fired. In speaking of the shooting at the back door, 
when his nephew fell and his wife screamed, as already stated, 
Mathew says : "About that time the man on the front shot three or 
four times, and of course I was excited." Another feature of the evi- 
dence is : Harris and his wife and the nephew in eflfect testify that 
none of the officers stated that they were seeking Manuel Harris or 
even mentioned his name; while Lee testifies that he told the wife 
he had "come for Manuel Harris, supposed to be Mathew's nephew/* 

It is insisted for the defendants that the testimony thus far alluded 
to tends to show the commission of two felonies, one by plaintiff's 
nephew, Isiah Griffin, in firing as it is claimed upon Linson, and the 
other by plaintiff himself, Mathew Harris, when he fired at Lee, and 
that these were crimes committed in the presence of the officers, and 
so justified the course they pursued, even though they resorted to 
the use of firearms in effecting an entrance into the home of the 
plaintiff. The trial court instructed the jury, on motion of counsel 
for plaintiff, that the verdict should be "one of liability" against all 
the present plaintiffs in error. This left only a question of plaintiff's 
citizenship and the amounts of damages, compensatory and exem- 
plary, to be considered by the jury. Upon these subjects we shall 
have something further to say; but neither the claim so urged by 
counsel nor the ruling of the court can be fully understood without 
calling attention to still further facts, since it is contended for Harris 
that the officers so far abused any legal authority they may have 
possessed as to condemn them as trespassers ab initio. ■ 

The rest of the testimony hardly can be said to be in material con- 
flict. When Mathew Harris fired his shot, Lee left the house, and 
subsequently broke a window and placed a metal pail of burning sul- 
phur in the house to drive the inmates out. The wife and her little 
child came out, and were directed to go to another person's house in 
the neighborhood. Mathew and the nephew, however, remained in- 
side, though, as the deputies state, they were told that they might 
safely come out, if in doing so they would hold up their hands; but 
Mathew testifies that these men said they would kill him, and that he 
was afraid to go out. Many shots were meanwhile fired into the 
house, and Mathew was severely wounded. Later, dynamite was 
used, which resulted in blowing up part of the house ; Mathew stat- 
ing it "tore up everything." One of Mathew's eyes w^s blown out, 
an arm and hand and one of his legs were mutilated, so that he seems 
to have been reduced from a strong man, an efficient blacksmith, to 
a lifelong cripple, unfit for his occupation. In bringing about these 
results Lee and Linson called to their aid the other deputies and the 
constable, plaintiffs in error, and also outsiders ; and the services of 
these men were enlisted upon representations of Lee and Linson that 
the two felonies before mentioned had been committed in their pres- 
ence. Towards morning Mathew and the nephew were removed to 
the automobile, tied together, and Carried to Memphis— Mathew to a 
hospital and the uephew to the jail. 
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To justify the violence resorted to, Lee says he thought Manuel 
Harris was in the house, and that, in view of the felonies claimed to 
have been committed in the presence of the officers, as stated, no more 
force was exerted than was necessary to effect arrests on that ac- 
count, as well as the arrest of Manuel Harris. Later Lee gave direc- 
tions at the hospital to have him notified when Mathew Harris might 
be in condition to leave. This was carried out, and Lee threatened to 
take him to jail unless he would give bail; and a bond was given. 
It appears that for firing the shot in his house on the night in ques- 
tion Mathew Harris was indicted for an assault with intent to com- 
mit murder ; that he was tried and convicted in the criminal court of 
Shelby county, but that the verdict was set aside and a new trial 
granted; and that later he was discharged, "either upon an agreed 
verdict of not guilty or at the direction of the Attorney General for 
Shelby county." 

We have here a remarkable instance of the conflict that may arise 
between persons, who, through misconception on one side or on both 
sides, seek to exercise or enforce rights designed for the common se- 
curity alike of the public and of the individual home. Here were 
officers entitled as well as bound rightly to enforce the law, and a 
private individual entitled to protection against wrongful invasion of 
his home. It must be apparent' that to resist an officer in the lawful 
exercise of his right to arrest is as reprehensible as it is for an officer 
wrongfully to enter the home of a private individual. 

We come to the defenses specified in the pleas of the plaintiffs in 
error. All united in a plea of the general issue, and the deputy sher- 
iffs and constable interposed additional pleas, alleging that they were 
acting in their official capacities as lawful officers of Shelby county, 
and setting up in justification of their acts: (1) The warrant se- 
cured, as already stated, from a justice of the peace of Shelby coun- 
ty to arrest Manuel Harris as a fugitive from justice; (2) the charge, 
above pointed out, that Mathew Harris assaulted Walter Lee with in- 
tent to commit murder, a felony under the laws of Tennessee, stating 

(a) that the assault was committed in the presence of the officers, arfd 

(b) that the officers had reasonable grounds to believe the offense had 
been committed, and that as such officers of Shelby county they were 
"authorized to make arrest," that they sought to arrest Mathew Har- 
ris, were resisted by him, and used no more force than was necessary 
to overcome his resistance; and (3) a warrant subsequently issued 
by a justice of the peace of Shelby county, to wit, October 29, 1915, 
for the arrest of Mathew Harris because of an alleged "offense of 
assault to murder." Reichman, the sheriff, relies on all these fea- 
tures of the pleas, except the one in relation to the warrant for arrest 
of Manuel Harris as a fugitive from justice; but it will conduce to 
clearness if we first consider the defenses of the deputies and the con- 
stable. 

1. At the very threshold of the claimed justification, we are met 
with contention for plaintiff that the warrant for the arrest of Man- 
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iiel Harris was void; and such tvas the ruling of the court below. 
A copy of the warrant and of the oath upon which it was issued ap- 
pears in the margin.* 

It is not claimed that any proceeding had been instituted in Missis- 
sippi looking to the indictment or arrest of Manuel Harris. The only 
reason disclosed by the record for seeking the issue of this warrant is 
that in July, 1915, a letter was received at the office of the sheriff of 
Shelby county, Tenn., from the sheriff of Tunica county, Miss., stating 
that Manuel Harris had "committed murder, and there was a reward 
for him." The letter was not produced. Lee testifies that he made a 
note of it in his book July 16, 1915; that he had information that 
Manuel Harris was stopping "every now and then at Mathew Harris' 
home," though he specifically denies that he was "acting individually 
to get that reward." It will be observed that Lee states in the oath he 

made to secure the warrant that on the day of October, Manuel 

Harris unlawfully entered the state of Tennessee, "a fugitive from 
justice from the state of Mississippi, where he is charged with the 
crime of murder" ; and so far as appears this was the sole basis for 
the statement shown on the face of ihe warrant: 

"Information on oath having been made that the offense of fugitive from 
justice has been committed, and accusing Manuel Harris thereof." 

It had been provided by statute of "Tennessee that any magistrate 
might, upon stated conditions, issue a warrant to arrest any person 
found in the state "charged with any crime committed in any other 
state, * * * and liable by the Constitution and laws of the Unit- 
ed States to be delivered over upon the demand of the Governor there- 
of." One of the conditions, additional to that just quoted, upon which 
such a warrant may be issued is the presence of "complaint, on oath, 
setting forth the offense and such other matters as are necessary to 
bring the case within the provisions of law." "If, upon examination, 
it appear that there is reasonable cause to believe the complaint true, 
and that such person may be lawfully demanded of the Governor," he 
may be committed or required to give bail according to the nature of 
the offense charged, "allowing sufficient time to obtain the warrant 

2 state of Tennessee, Shelby County — ss.: To Any Lawful Officer of the 
^tate: Information on oath having been made that the <^eiise of fugitive 
from Justice has been committed, and accusing Manu^ Harris thereof. 

You are hereby commanded, in the name of the state, forthwith to arrest 
Manuel Harris and bring him before me, or some other magistrate of said 
county to answer the charge. 

Given under my hand and seal, this 18th day of October, 1915. 

John M. Maher, J. P. [Seal.] 

State of Tennessee, Shelby County : Before me this day personally appeared 

Walter Lee and made oath that Manuel Harris did, on the day of 

October, 1915, in said county, and wlthia the jurlsdiclflon of the criminal 
court of Shelby county unlawfully enter into the state of Tennessee a fugitive 
from justice from the state of Mississippi, where he is charged with the 
crime of murder, against the peace and dignity of the state, and contrary to 
law. Walter Lee. 

Sworn to and subscribed before me, this 18th day of October, 1915. 

John M. Maher, J. P. [Seal.] 
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irom the Governor;" At the end of such time "he shall be discharged 
unless he is demanded under warrant of the Governor, or unless the 
ma^strate see good cause to commit him to some other day, or to re- 
quire him to give bail for his appearance at such day, to await a war- 
rant from the Governor." Sections 7323, 7324, and 7326, Shannon's 
Code (Ed. 1896); Id. (Ed. 1917). 

Although no judicial interpretation of this statute has come to our 
attention, yet the first inquiry naturally arising under the statute is 
whether the warrant discloses facts which would sanction its issue. In 
other words, is the warrant fair and regaldLt on its face? This re- 
quires consideration of the conditions prescribed by the Tennessee 
statute. It will be observed that the crime it contemplates is one which 
has been "committed in another state," and is of such character as will 
render its perpetrator "liable by the Constitution and laws of the Unit- 
ed States to be delivered over upon the demand of the Governor'' of 
the other state, and the perpetrator in contemplation is a person "found 
in this state chaiiged" with such a crime. This denotes a status, a con- 
dition, of the person so found ; i. e., a person already charged with the 
crime at the place of its commission. Further, the sworn complaint 
upon which a justice of the peace may rightfully issue a warrant of 
arrest must set forth not only the offense, but "such other matters as 
are necessary to bring the case within the provisions of law," Let us 
see whether the offense and other essential matters were set forth in 
this warrant. It is not shown whether the warrant either included or 
was accompanied by the oath on which it was* issued. If the warrant 
is considered apart from the oath, nothing is found to indicate either 
the nature of the offense or the place of its commission, which would 
render Harris liable to be delivered over upon demand of the Gover- 
nor of another state as a "fugitive from justice" or otherwise. If, on 
the other hand, the oath is to be treated as part of the warrant, it is 
there stated that Manuel Harris had .unlawfully entered Shelby county, 
Tenn., "a fugitive from justice from the state of Mississippi, where 
he is charged with the crime of murder" ; but the oath does not state 
how or under what, if any, competent official sanction Harris was so 
charged in Mississippi, nor can it be presumed, in view of the testimony 
concerning the sheriff's letter already alluded to, that any showing of 
the official character mentioned was made before the magistrate. Cer- 
tainly the statute does not in terms sanction such an omission as this : 
on the contrary, according to the very terms of the statute, it would 
seem that such a showing was a matter "necessary to bring the case 
within the provisions of law." This statute does not purport to invest 
a justice of the peace with power to issue a warrant upon evidence of 
a character different from that prescribed by the federal act (section 
5278, Rev. Stat, [Comp. St. 1916, § 10126]), and that act requires pro- 
duction of an authenticated "copy of an indictment found or affidavit 
made before a magistrate" of the state from which the person so 
charged is alleged to have fled. This evidential feature is fairly em- 
braced within the meaning and intent of the Tennessee statute, since 
:;omparison of that statute with section 5278 and the second paragraph, 
§ 2, art. 4, of the federal Constitution, shows that the state provisions 
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were designed consistently to aid those of the federal Constitution and 
statute on the subject of fugitives from justice as between the states 
and territories.* 

[1, 2] What, then, was the effect of the omission either to state in 
the oath (and we msty treat the oath as the statutory complaint requir- 
ed) or otherwise to show under what if any competent official action 
Harris was charged in Mississippi with having there committed the 
crime of murder? In proceedings looking to the rendition from one 
state to another of persons charged with crime, courts will not indulge 
in technical tests of the sufficiency of a charge where it substantially 
describes the crime (Pierce v. Creecy, 210 U. S. 387, 401, 28 Sup. Ct 
714, 52 L. Ed. 1113; and see Matter of Strauss, 197 U. S. 324, 325, 
334, 25 Sup, Gt. 535, 49 L. Ed. 774) ; but the courts must be able to 
find some appropriate allegation and evidence that a charge has in 
reality been duly made in the state where the crime is allegcS to have 
been committed. And we understand the rule to be that in a proceed- 
ing before a magistrate for the arrest of the person so charged, brought 
in the state to which he is alleged to have fled, it must appear by ad- 
missible proof that in thp state where the crime was committed he 
stands charged through indictment or affidavit before a magistrate or 
by some other equivalent accusation sanctioned by the laws of that 
state. State v. Hufford, 28 Iowa, 391, 394, 396; Malcolmson v. Scott, 
56 Mich. 459, 461, 466, 23 N. W. 166, opinion by Justice Campbell; 
Forbes v. Hicks, 27 Neb. Ill, 116, 42 N. W. 898 (the state statutes in- 
volved in the foregoing cases were similar to the Tennessee statute in 
question here) ; People ex rel. Lawrence v. Brady, 56 N. Y. 182, 186, 
187; Matter v. Heyward, 1 Sand. (N. Y.) 701, 707; Matter of Ice- 
land, 7 Abb. Prac. N. S. (N. Y.) 64, 66; Ex parte A. W. McKean, 3 
Hughes, 23, 25, Fed. Cas. No. 8,848; Ex parte Morgan (D. C.) 20 
Fed. 298, 308; Ex parte Cubreth, 49 Cal. 435, 437; Ex parte 
Lorraine, 16 Nev. 63. And it has in eifect been held that such evi- 
dential showing was necessary, even in the absence of a statute, say 
like that of Tennessee. In Matter of Washburn, 4 Johns. Ch. (N. Y.) 
106, 114, 8 Am. Dec. 548; Matter of Fetter, 23 N. J. Law, 311, 320, 57 

> It Is not suggested that the state legislation is violative of the federal 
OonstitQtion or statute upon this subject In spite of contllct in decisions of 
an early period touching the power of a state to enact legislation of an auxili- 
ary character on that subject (2 Moore on Extradition, § 542, and citations), 
it is safe to say that such legislation is not now open to objection. Burton v. 
New York Cent. R. R. Co., 245 U. S. 315, 318, 38 Sup. Ct 108, 62 L. Ed. 314 ; 
Matter of Strauss, 197 U. S. 824, 330, 25 Sup. Ot 535, 49 L. Ed- 7T4 et seq. ; 
Commonwealth v. Tracy, 5 Mete. (Mass.) 536, 549, 550, 49 Am. Rep. 63, Chief 
Justice Shaw announcing opinion; Ex parte Ammons, 34 Ohio St 518, 519; 
Robinson v. Flanders, 29 Ind. 10, 14 ; In re Mohr, 73 Ala. 503, 510 ; Kurtz v. 
State of Florida, 22 Fla. 36, 42, 1 Am. St. Rep. 173 ; Dennison v. Cliristian, 72 
Neb. 703, 707, 101 N. W. 1045, 117 Am. St. Rep. 817, affirmed without opinion 
196 U. S. 637, 25 Sup. Ct 795, 49 L. Ed. 630. These decisions do not differ 
in principle from the recent ruling in St^lwagen v. Clum, 245 U. S. 605. 613, 
614, 38 Sup. Ct 215, 62 U Ed. 607, to the effect that state statutes intended 
to avoid certain classes of conveyances and so to promote the equal distribu- 
tion of insolvents* estates although leading to different results in different 
states, were not inconsistent with the power of Congress to establish uniform 
laws on the subject of bankruptcy. 



Digitized by 



Google 



380 252 FEDERAL REPORTER 

Am. Dec. 382; State v. Anderson (S. C.) 1 Hill, 330. Nor can such a 
showing be excused upon counsel's theory that the time required to 
secure a proper warrant would enable the fugitive to escape arrest by 
passing "from state to state in immunity, while those who pursued him 
sought to get warrants." This is to ignore the declared legislative poli- 
cy of Tennessee ; it is to assert a degree of license in the matter of 
arrests which would open the law to serious abuse and render it an 
instrument of oppression ; these statutory provisions were framed with 
reference, not done to actual fugitives, but also to the rights, the indi- 
vidual liberty and security, of ixmocent persons as well. Upon this 
subject Justice Campbell said in Malcolmson v. Scott, supra, 56 Mich. 
465, 23 N. W. 168: "Fundamental rules of constitutional immunity 
cannot be relaxed." 

[3] It should be constantly borne in mind that the statute of Ten- 
nessee does not purport to deal with domestic crimes; it concerns 
crimes committed in other states, and provides only for the arrest of 
persons who are there charged with the commission of sucli crimes 
and subsequently found in Tennessee. This distinguishes the instant 
case from that of Burton v. New York Cent. R. R. Co., supra, 245 U. 
S. 315, 38 Sup. Ct. 108, 62 L. Ed. 314; and the distinction derives 
emphasis from Tarvers v. State, 90 Tenn. 485, 499, 16 S. W. 1041, 
opinion by the late Mr. Justice Lurton. It must follow that the magis- 
trate was without jurisdiction to issue the warrant for the arrest of 
Manuel Harris as a fugitive from justice, and that, whether the war- 
rant be treated as including the oath or not, it was not fair and regular 
on its face, and was void. 

[4] 2. We may now recur to the special defenses set up in the 
pleas of the deputy sheriffs and the constable in justification of their 
conduct toward Mathew Harris. The theory of those defenses, as 
we interpret them, is that the officers rightfully entered the premises 
of Mathew Harris in virtue of the warrant for the arrest of Manuel 
Harris, and that while engaged in the execution of that warrant 
Mathew Harris resisted and fired upon them, and so committed a 
felony in their presence which justified his arrest and all the acts he 
complains of. It may be conceded that if the warrant had been valid, 
and there was in fact reasonable ground for believing that Manuel 
Harris was in the residence of Mathew Harris, Lee and Linson would 
have been entitled, upon demand and 'notice of their object, to enter 
the residence for the purpose of arresting Manuel, and to resort to such 
force as was necessary to ascertain whether he was in fact there and 
to effect his arrest;* but the rule is that a void warrant, certainly 
where it is not fair and regular on its face, affords an officer no pro- 
tection, since he is chargeable with knowledge of its defects. Mal- 
colmson V. Scott, supra, 56 Mich. 464, 23 N. W. 166; Sanford v. 

* McCftslln V. McOord, 116 Tenn. 600, 707, 708, W S. W. 79, 8 Ann. Oas. 
245, and citations; Oommonwealt^ v. Reynolds, 120 Mass. 190, 196, 21 Am. 
Rep. 510 ; State v. Smith, 1 N. H. 346 ; Semayne's CJase, 3 Coke, 185, 186, par. 
3; Harvey v. Harvey, 26 Oh. D. 644, 640, 650; 16 U R. A. 600 to 504. note. 
See, also, sections 6999, 7000, Shannon's Tenn. Code (Ed. 1917) ; and Id. (Ed. 
1896), giving to officers the right to enter dwellings in the execution of proeesa 
concerning arrests for the commission of exclusively Tennessee offenses. 
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Nichols, 13 Mass. 286, 287, 288, 7 Am. Dec. 151 ; Piper v. PierscMi, 2 
Gray (Mass.) 120, 122, 61 Am. Dec. 438 ; Lueck v. Heisler, 87 Wis. 
644, 647, 58 N. W. 1101 ; Heller v. Clark, 121 Wis. 71, 76, 98 N. W. 
952 ; Vinton v. Weaver & Veazie, 41 Me. 430, 431 ; Elsemore v. Long- 
fellow, 76 Me. 128, 131 ; Casselini v. Booth, 71 Vt. 255, 257, 59 Atl. 
833 ; Hussey v. Davis, 58 N. H. 317; Allen v. Gray, 11 Conn. 95, 102 : 
Jordan v. Henry, 22 Minn. 245, 246; Gorton v. FrizzeU, 20 111. 292, 
295; Stephens v. Wilkens, 6 Pa. 260, 262; Poteete v. State, 9 Baxt 
(68 Tenn.) 261, 265, 40 Am. Rep. 90. Lee, for example, was bound 
to know that the law did not invest the magistrate with power to issue 
a warrant for the ai-rest of Manuel Harris as a fugitive from justice 
in the absence of appropriate showing that he stood charged in Missis- 
sippi with the crime mentioned by Lee in his oath. Thus Lee and also 
Linson attempted, not merely to execute a void warrant, but in legal 
eiapect acted without a warrant, and in either view were trespassers. 
Commonwealth v. Crotty, 10 Allen (Mass.) 403, 405, 87 Am. Dec. 669, 
and citations, approved in West v. Cabell, 153 U. S. 78, 86, 14 Sup. 
Ct. 752, 38 L. Ed. 643 ; Commonwealth v. Martin, 105 Mass. 178, 181 ; 
Tackett v. State, 3 Yeiig. (11 Tenn.) 392, 394, 24 Am. Dec. 582; and 
see State v. Mann, 27 N. C. 45, 47. The attempt, then, to justify en- 
tering the rcside^fce, or even the premises, of Mathew Harris in virtue 
of the warrant of arrest must fail. 

In support of the pleas, however, counsel take the further position 
that Isiah Griffin without just cause fired at Linson, that this was the 
commission of a felony in the presence of the officers, and that for the 
commission of this oflFense Lee was entitled to enter the house for the 
purpose of arresting the offender at the time Mathew Harris fired up- 
on him. This seems at last to be claimed as the real justification for 
Lee's entry into the residence of Mathew Harris. We thus reach sev- 
eral disputed questions of fact, and upon their solution must depend 
whether either Isiah Griffin or Mathew Harris in reality committed a 
crime. To illustrate : Did Isiah fire upon Linson at all ? If so,' were 
the conditions such as reasonably to create in him a belief that he was 
in imminent danger of death or of great bodily harm, and thus to jus- 
tify him in resorting, if in fact he did resort, to extreme measures in 
self-defense? If such conditions did not exist, if in truth he fired 
upon Linson in circumstances not reasonably calling for the use of a 
deadly weapon, it well may be that he committed an offense in the 
presence of an officer, for which Lee was entitled, upon notice of his 
official character and purpose, to enter the residence to arrest the 
offender (Shannon's Code [Ed. 1917] §§ 6997-6999), for we are now 
dealing with an alleged Tennessee offense exclusively. 

[5] Further, if Lee's entry into the house was without justification, 
still Mathew Hai^ris was not for that reason alone entitled either to 
kill him or use -a deadly weapon to repel him. Although a person may 
with reasonable force resist an officer attempting unlawfully to arrest 
him, yet his resistance must be proportioned to the danger threatened. 
A person has no right to kill an officer seeking to make an unlawful 
arrest, unless the circumstances lead him fairly and honestly to be- 
lieve that he is in imminent peril of death or of great bodily harm ; he 
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may not resist with a deadly weapon in the absence of well-founded 
reason to apprehend greater injury than the unlawful arrest. James 
Galvin V. State, 6 Cold. (46 Tenn.) 283, 291, 292 ; Williams v. State, 44 
Ala. 41, 43, 45; Stockton v. State, 25 Tex. 772, 776; Briggs v. Com- 
monwealth, 82 Va. 554, 564 ; Creighton v. Commonwealth, 84 Ky. 103, 
104, 4 Am. St. Rep. 193; State v. Underwood, 75 Mo. 230, 238; State 
V. Row, 81 Iowa, 138, 150, 46 N. W. 872; State v. Spaulding, 34 
Minn. 361, 366, 25 N. W. 793; Brooks v. Commonwealth, 61 Pa. 352, 
357, 100 Am. Dec. 645; People v. Carlton, 115 N. Y. 618, 623, 624, 
22 N. E. 257; State v. Scheele, 57 Conn. 307, 313, 315, 18 Atl. 256, 14 
Am. St. Rep. 106; State v. Ward, 5 Har. (Del.) 496, 500. The ques- 
tion of entrance into a home for making an arrest without a warrant, 
it is true, did not arise in these decisions ; but, in view of the statutes 
of Tennessee last cited, we regard the ruling principles of those cases 
as applicable here as tests of whether the use of firearms was justified. 
The same principles have been applied, and with much force, where 
entrance into the dwelling had been made, not by officers, but by mere 
intruders. Pond v. People, 8 Mich. 149, 176; State v. Middleham, 62 
Iowa, 150, 155, 17 N. W. 446, and citations; and, by analogy, Hull 
v. State, 74 Tenn. 249, 261 ; Johnson v. State, 100 Tenh. 254, 261, 45 
S. W. 436; Beard v. United States, 158 U. S. 550, 5ej| 15 Sup. Ct. 962, 
39 L. Ed. 1086. 

In thus pointing out principles of law that will be applicable or not 
according as the facts are ultimately found, it is by no means intended 
to intimate whether Mathew Harris did or did not commit the felony 
charged against him. The case is one of its own kind as respects 
Mathew Harris. According to the testimony of Linson himself, when 
the back door of the house was opened and the two men were coming 
out, one as he says with a pistol and the other with a Winchester rifle, 
he warned them to "get back in there before I kill you," and admit- 
tedly fired at Griffin, sdthough saying that Griffin fired first. Clearly the 
men -so warned were Mathew Harris and Griffin, Since Lee and 
Linson were at the house without a valid warrant, it is certain that 
Mathew Harris was not obliged, in obedience to Linson's warning, to 
retreat into the house (Beard v. United States, supra, 158 U. S. 564, 15 
Sup. Ct. 962, 39 L. Ed. 1086; Pond v. People, supra, 8 Mich. 176); 
yet he did retreat, and only to find Lee entering the house from the 
front door, with Mathew's wife walking immediately in front of him. 
Surely Mathew was not bound to retreat again ; but even considering 
the warning, and the firing that had already taken place, it cannot be 
concluded as matter of law that Mathew rightfuUv sought to repel 
Lee's entrance and approach by firing his rifle. This situation, like 
that of Griffin's alleged firing, presents questions of fact; and we do 
not see how such questions can be answered by a court. As Mr. Jus- 
tice Peckham said in reversing and remanding the case of John Bad 
Elk V. United States, 177 U. S. 529, 532, 20 Sup. Ct. 729, 44 L. E<L 
874, and when speaking of the rights of the defendant who had resist- 
ed and killed an officer attempting unlawfully to arrest him without a 
warrant (177 U. S, 537, 20 Sup. Ct. 732, 44 L. Ed. 874): 

'* • • • The law looks with very dlffei-ent eyes upon the tranaactlon, 
when tbe officer had the right to make the arrest, from what It does if the 
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officer bad no sucb rlg^t What might be mnrder In the first case might be 
nothing more than manslaughter In the other, or the facts might show that no 
offense had been committed." 

t* 
Again, in Pond v. People, supra, where the facts were exceptionally 
calculated to provoke the use of a deadly weapop against trespassers. 
Justice Ciampbell said (8 Mich. 182) : 

"It Is claimed * • * that we are authorized to pronounce upon the 
case the judgment which the facts warrant. Had the facts spread out In the 
bill of exceptions been found as a special verdict by the Jury, this would be 
tni& But, as the case stands, we can only consider them as bearing upon the 
Instructions given or refused." » 

[B] And it scarcely need be added that upon the motion in the in- 
stant case to instruct the jury that the defendants were liable, the court 
was required to take that view of the evidence which was most favor- 
able to them. It was therefore error to grant this motion. 

3. The deputies and the constable in another plea, as already pointed 
out, alleged the arrest of Mathew Harris under a warrant accusing 
him of the "offense of assault to murder" and issued some three days 
after the events of the night of October 26th at his residence. The 
warrant was issued and directed to "any lawful officer of the state" 
by a justice of the peace, October 29th ; this was done upon the oath 
of defendant Lee, and the return made thereunder showing execution 
of the warrant was signed in the name of defendant Reichman, sheriff, 
by defendant Linson, his deputy. The return, however, bears date 
October 26th — an obvious error. The offense charged in this warrant 
is, the one claimed to have been committed by Harris when firing upon 
Lee at the residence on the night of October 26th, and the warrant 
seemingly resulted in the indictment, conviction, and ultimate acquittal 
of Harris. Apart from the relation of Sheriff Reichman to the return 
made under this warrant and the effect it may have upon his 
liability, it is not necessary to notice the plea setting up this arrest; 
for, although defendants made the arrest the subject of a special re- 
quest which was refused and exception reserved, no assignment was 
made in that behalf. 

4. As to Sheriff Reichman, who was not in fact present at the Harris 
residence, two questions arise. One is whether he is liable at all, and 
the other whether he is liable jointly with the deputies and the consta- 
ble. 

(a) The first of these questions leads to an inquiry into the capacity 
in which the deputies acted. The testimony of the deputies is that they 

B The fftcts and the occasion for this expression of the law are plainly dis- 
tingnlshahle flom the situation confronting Justice Carpenter in Oook v. 
Hastings, 150 Mich. 289, 291, 114 N. W. 71, 14 Ia R. A. (N. S.) 1123, 13 Ann. 
Caa 194, where It was said : "The trial court should haTe directed a verdict 
against defendant Hastings.'' In the Instant case the question of right to en- 
ter the residence of Mathew Harris for the purpose of making an arrest de- 
pended upon whether Grlffln had In fact committed a felony In the presence 
of the officers ; and while in Oook v. Hastings the right to make an arrest for 
the commission of an offense in the presence of an officer Is distinctly recog- 
nized yet no claim was there made that any offense had be^n so committed. 
See 150 Mich. 290, 114 N. W. 71, 14 L. R. A. (N. S.) 1123, 13 Ann. Gas. 194. 
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were all at the residence of Mathew Harris during, more or less of the 
night in question, and that they acted throughout as deputy sheriffs. 
This in substance is reiterated in their pleas. Further, the warrant 
procured three da>^ later for the formal arrest of Mathew Harris, and 
in apparent furtherance of the previous acts of the deputy sheriffs, 
shows as we have seen that it was executed in the name of Sheriff 
Reichman. The sheriff has not repudiated this official use of his name, 
nor has he offered any testimony disputing that of his deputies. It 
results that the acts done in effecting the arrest of Mathew Harris for 
his alleged felony must for the purposes of this decision be treated as 
official acts. 

[7] The rule of law applicable to such a situation is settled. Where 
the act of the deputy is an official act and causes an injury, the sheriff 
is answerable; and this is true where the act is done in execution of 
the deputy's office, even though he may be mistaken as to the lawfulness 
of the act, for otherwise no action could ever be maintained against 
a sheriff for the misconduct of his deputy. Knowlton v. Bartlett, 1 
Pick. (Mass.) 270, 273; Waterbury v. Westervelt, 9 N. Y. 598, 603; 
Morgan v. Chester, 4 Conn. 387, 388; Woodgate v. KnatchbuU, 2 T. 
R. 148, 155, 156; Spencer v. Moore, 19 N. C. 264, 265; King v. 
Brown, 100 Tex. 109, 112, 94 S. W. 328; 1 Cooley on Torts (3d Ed.) 
pp. 222, 223 ; and see Jones v. Van Bever, 164 Ky. 80, 97, 174 S. W. 
795, L. R. A. 1915E, 172. Although the sureties of the sheriff are 
not parties here, yet the controlling principles laid down in these 
cases and by Judge Cooley are necessarily involved and applied in de- 
cisions granting recovery against a sheritt or other like officer and his 
sureties for misconduct of the officer or his deputies. Lammon v. 
Feusier, 111 U. S. 17, 20, 4 Sup. Ct. 286, 28 L. Ed. 337 et seq.; Na- 
tional Bank of Redemption v. Rutledge (C. C.) 84 Fed. 400, 402, et seq., 
by Hammond, J.; Johnson v. Williams, Admr., Ill Ky. 289, 295, 63 
S. W. 759, 54 L. R. A. 220, 98 Am. St. Rep. 416; Brown v. Weaw, 
76 Miss. 7, 19, 20, 23 South. 388, 42 L. R. A. 423, 71 Am. St. Rep. 
512, and citations; State v. Boepple (Mo. App.) 198 S. W. 502, 503. 
And see Bernard v. Bo we (C. C.) 41 Fed. 30, 31 (D. C, per Wallace, 
J.). We do not overlook McLendon v. State, 92 Tenn. 521, 22 S. W. 
200, 21 L. R. A. 738 ; we think the facts of the instant case distin- 
guish it from the decision in that case. There the sheriff acted under 
an order "void on its face," and was "presumed to have known the 
law" (92 Tenn. 525, 22 S. W. 200, 21 L. R. A. 738) ; while here both 
Reichman and his deputies treat the acts of the latter as justified be- 
cause of the felony they allege to have been committed by Mathew 
Harris in the presence of the deputies, and upon this h3rpothesis the 
statute is relied on as in effect standing in the place of process in the 
sense that in such instances it authorizes arrest to be made without a 
warrant. 

[8] (b) Upon the question whether Reichman is liable jointly with 
the deputies and the constable, counsel urge, in the first place, that 
Reichman can be held only in case his deputies were acting in their 
official capacities, and that in this event the deputies are not liable, 
except to their principal; and, next, that if the deputies were acting 
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personally, Rcichman is not answerable for their acts. Thus it is ar- 
gued that there is no way in which the sheriff and his deputies can be 
hdd jointly in this case. This does not question the right to join the 
constable with the sheriff. If we are right in the view already ex- 
pressed that upon the present record the deputies must be treated as 
having acted officially, it is not necessary to consider* the question of 
joinder on the theory that their acts were personal. We are not con- 
vinced that the offiaal character of the acts prevents the joinder. It 
is true that, if a settled rule of judicial decision prevailed in Tennessee 
forbidding joinder in such circumstances, we should be bound by it 
(Robbins v. Pennsylvania Co., 245 Fed. 435, 437, 157 C. C. A. 597 
[C. C. A. 61) ; but we have not been referred to any decision in that 
state which lays down such a rule. However, it is said that a rule to 
this effect is deducible from certain of the decisions. For example, 
Rose V. Lane, 3 Humph. (Tenn.) 218, decides that a deputy sheriff, 
whose duty was simply to execute process, could be held personally 
liable for acts done 'T)eyond the obligations of his office" (219) ; and 
this was the question for decision. The deputy had undertaken in the 
owner's behalf to collect certain notes and accounts and had neglected 
to do so. The sheriff was not a party to the suit. Though in the opin- 
ion it was stated arguendo that the deputy was not liable for his offi- 
cial acts except to his principal, the statement was not necessary to the 
decision and was referred to in Vance v. Campbell, 8 Humph. (Tenn.) 
524, 527 as having been made "incidentally." Moreover, Vance v. 
Campbell and also Robertson v. Lassan & Dugan, 7 Cold. (Tenn.) 159, 
161, were statutory proceedings of a summary character against deputy 
sheriffs ; recovery was allowed in the former and denied in the latter 
according to the provisions of the respective statutes. Although the 
statement in Rose v. Lane is reiterated in the Robertson Case, yet the 
statute itself distinctly controlled the proceeding; summary action 
can scarcely furnish a guide for general procedure. In State ex rel. v. 
Slagle, 115 Tenn. 336, 338, 339, 89 S. W. 326, the statement of Rose v. 
Lane again finds expression ; but there the sole question was whether 
the offices of deputy sheriff and constable were incompatible in the 
sense that the same man could not hold both. It therefore cannot 
be safely said that there is any established rule of decision in Tennes- 
see to which the joint action under review is opposed. 

It is also contended that the rule so claimed against joinder is de- 
ducible from certain statutes of Tennessee. It is pointed out, for in- 
stance, that the sheriff is required by statute to give an official bond, 
and is authorized to have as many regular deputies as he may desire 
(Thompson's Shannon's Code, §§ 443, 448) ; but that there is no pro- 
vision exacting bonds of deputies. Attention is called in the next place 
to the statute which provides that, where judgment is rendered against 
the sheriff for the "default" of his deputy, he may recover judgment 
summarily on motion against the deputy. Id. § 53/0, par. 2. Counsel 
for plaintiff claim that this provision is to be read in connection with 
section 5359. This section authorizes judgment with 12^^ per cent. 
da:mages to be taken on motion against a sheriff for making improper 
return upon an execution directed to him or failure to pay over money 
252 F.— 25 
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collected thereon ; but it is said that since the enactment of the Code 
in 1858 no such judgment could be taken against the deputy, and this 
appears to be correct. Id. note 2, p. 2214. It would therefore seem 
that these statutory provisions relate only to summary proceedings, 
first, by an execution creditor against the sheriff ; and, second, by the 
sheriff against any of his deputies whose "default" has resulted in a 
judgment against his principal. Whether this is a true interpretation 
of these statutes or not, it is certain that they do not in terms relate to 
a case like the one at bar ; they make no provision for a case where 
either the sheriff and his deputies together, or his deputies alone, par- 
ticipate in the commission of positive acts, such as the infliction of 
personal injuries upon a third person, or trespass upon his property, 
in the execution of a duty and power reposed in the sheriff and the 
deputies alike. If, for instance, the sheriff had been present and taken 
part in committing the injuries inflictecl upon Harris at his residence, 
it is hard to believe — indeed, it is not claimed — ^that in the absence of 
justifying circumstances the sheriff and his deputies could have escaped 
joint liability for the injuries so committed. This we think is equally 
true as respects such positive acts of the deputies in the absence of 
their principal, since the sheriff in contemplation of law is always pres- 
ent with his deputies in the execution of their offices. As Judge Cooley 
said in his work on Torts (vdume 1 [3d Ed.] p. 223) : 

"The fact that the sheriff is responsible does not relieve the deputy, who 
is equally liable with the sheriff for aU his positive misfeasances." 

Again (page 228) : 

"It was once held in Massachusetts that a sheriff who was not present 
when his deputy, in the service of a writ, committed a trespass, could not be 
held liable as a joint trespasser with him ; but the better doctrine is, that the 
sheriff, by construction of law, is always present with the deputy who bears 
his process, and is legaUy responsible for his acts." 

In Waterbury v. Westervelt, supra, 9 N. Y. 598, 603, Judge Denio 
said : 

"It is an elementary principle that in torts he who procures a command Is 
equally liable with him who does the act, and they may all be sued Jointly m> 
severally at the election of the plaintiff. The deputy in this case is maae 
liable, not from any ofladal relation to the matter, but because he has volun- 
tarily invaded the plaintiff's right of property; the sheriff is made Uable« 
because in law he is considered as having commanded the act to be done. 
The existence of such command is established, by eOiowing the relation betweea 
them." 

See King v. Orspr,-4 Duer (N. Y.) 431, 437, 438, by Judge Duer; 
Hoye V. Raymond, 25 Kan. 665, 666; Morgan v. Chester, supra, 4 
Conn. 387, 388; Balme v. Hutton, 9 Bing. 471, 473, 474; Southern BeU 
Telephone Co. v. Francis, 109 Ala. 224, 233, 19 South. 1, 31 L- R. A. 
193, 55 Am. St. Rep. 930; Remlinger v. Weyker, 22 Wis. 366; Pond 
V. Leman, 45 Barb. (N. Y.) 152, 154, and citations; Crocker on Sher- 
iffs (3d Ed.) p. 18. We are not unmindful of the fact, pointed out by 
Judge Cooley, that a contrary doctrine prevails in Massachusetts 
(Campbell v. Phelps, 1 Pick [Mass.] 62, 11 Am. Dec. 139, approved 
in Parsons v. Winchell, 5 Cush. [Mass.] 592, 594, 52 Am. Dec. 745) ; 



Digitized by 



Google 



^ p I J j i' 



BEICHMAN y. HABBIS 3t7 

but we agree with the view expressed by Judge Denio, who, in Water- 
bury V. Westervelt, supra, 9 N. Y. 604, concluded that the dissenting 
opinion of Justice Wilde in Campbell v. Phelps was "more consistent 
with l^al analogies than the one which prevailed." 

Differences exist between counsel upon a subject kindred in principle 
to that of the ruling decisions just cited; it is ratification. We need 
not allude to the maxim that ratification is the equivalent of a prior 
command, nor to its analogy in principle to the rule applicable to 
sheriffs, since the question does not arise under the assignments. Few, 
if any, of the states provide a more liberal system of procedure than 
that of Tennessee, and, we are convinced that the question of full 
redress against all the defendants should be determined in a joint ac- 
tion. 

5. It is insisted for Harris, as we have seen, that the officers, in- 
cluding the constable, so far abused any legal authority they may have 
possessed as to condemn them as trespassers ab initio ; and it is urged 
on behalf of Bradley and Williams, deputy sheriffs, and also McCon- 
nell, constable, that they were called to the aid of Lee and Linson with 
good cause to believe that the felony charged had been committed in 
the presence of the officers. Since the judgment will have to be re- 
versed, and the cause remanded, it is not necessary to discuss these ques- 
tions ; they may arise under different facts and require different treat- 
ment at the niext trial. 

6. Upon the assignment for refusal to instruct the jury as requested 
on the subject of punitive damages respecting the acts of the defend- 
ants other than Rcichman (against whom such recovery was denied), 
we think it enough presently to say that the rights of the parties are 
ruled by Beckwith v. Bean, 98 U. S. 266, 25 L. Ed. 124. 

[9] /. A question of jurisdiction was presented in the court below, 
which we have purposely refrained from noticing at an earlier stage 
of the opinion. The basis of jurisdiction is/ alleged diversity of citi- 
zenship; the plaintiflF averring that he is a resident citizen of Tunica 
county. Miss., and the defendants resident citizens of Shelby county, 
Tenn. This was met by plea in abatement, alleging that at the time 
suit was commenced, as well a^ at the date of filing the plea, Mathew 
Harris was a citizen and resident of Tennessee, and that the defend- 
ants were then citizens and residents cFf the same state. On motion 
it was ordered that the issues raised by the plea be heard and deter- 
mined at the trial of the case upon the merits, and that meanwhile the 
defendants file their pleas to the merits. This order was carried out. 
Testimony was offered on both sides, and the jury specially found that 
plaintiff "is and was a resident of the state of Mississippi at the date 
of bringing this suit." We do not discover any error that would jus- 
tify disturbance of this finding. It may fairly be inferred from the 
testimony and the instructions of the court, that the jury meant to 
find that plaintiff was both a citizen and resident of the state of Missis- 
sippi. This view was not questioned until the case reached this court. 
The finding was sufficient to vest the court with jurisdiction. Sun 
Printing and Publishing Ass'n v. Edwards, 194 U. S. 377, 383, 24 
Sup. Ct. 696, 48 U Ed. 1027 ; Mahoning Valley Ry. Co. v. O'Hara, 
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196 Fed. 945, 948, 116 C. C. A. 495 (C. C. A. 6) ; La Belle Box Co. v. 
Stricklin, 218 Fed. 529, 534, 134 C. C. A. 257 (C. C. A. 6). The fact 
of citizenship can, of course, be tested at the next trial. Submission 
of the issue to the jury was within the discretion of the court. Gilbert 
V. Davis, 235 U. S. 561, 568, 35 Sup. Ct. 164, 59 L. Ed. 360. 

It can serve no useful purpose to pursue the assignments further, 
since enough has been said to indicate the views of this court upon 
the controlling questions. The judgment will be reversed, and the cause 
remanded for a new trial, because of the instruction that the verdict 
should be one of liability against the defendants who are prosecuting 
the two writs of error, and an order will be entered accordingly. 



GOLD HUNTER MINING & SMELTING CO. v. BOWDBTT. 

(Circuit Court of Appeals, Ninth Circuit June 3, 1918.) 

No. 3122. 

L Mastbb and Servant «=»289(15) — ^Action fob Injury to Servant— Ab- 

BUlkfFTION of RiSK. 

A miner, injured by reason of the breaking of a drill which had pre- 
viously been broken and welded, did not as matter of law assume tbe 
risk, if the breaking was due to improper welding; that being a ques- 
tion for ^ the Jury. 

2. Pleading ^=»291(2>— Verification— Effect of Failure to Verify. 

Under Rev. Codes Idaho, { 4201, by which the "genuineness and due 
execution" of an instrument pleaded in defense is deemed admitt^, un- 
less denied by an affidavit filed, the failure to file such affidavit does 
not preclude plaintiff from denying the effectiveness of a release inter- 
posed as a defense. 

8. Release ^=>34 — Construction and BjFfect— Release of Damages fob 
Personal Injury. 

A release by an employ^ of claims for damages, because of personal 
injuries then believed by the parties to be of minor character, cannot 
be construed to cover other and very serious injuries, which afterwards 
developed from the same cause. 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by William M. Bowden against the Gold Hunter Min- 
ing & Smelting Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

James A. Wayne, of Wallace, Idaho, for plaintiff in error. 
Robertson &' Miller and F. C. Highsmith, all of Spokane, Wash., for 
defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT,' Circuit Judge. Bowden recovered damages against his em- 
ployer, the Gold Hunter Mining & Smelting Company, for personal 
injuries suffered on September 4, 1915, while operating a drill in a 
mine belonging to plaintiff. The mining company brought writ of 
error. 

^=:dFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests 6 lodezes 
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Bowden allegned that the company knew that it was unsafe to use 
steel which had been welded together after being broken, because the 
steel in mining operations was liable to break again at the place where 
it had been welded ; that at the time of the accident he took a steel 
drill about 3^^ feet long and put it in the machine, believing the steel 
to be sufficiently strong for the purpose for which it was furnished, 
but that the steel so taken had been broken, and thereafter had been 
carelessly welded together in a defective manner, and was not strong 
or fit for the purpose of being used as a drill, but was dangerous and 
unsafe, as the defendant company well knew ; that he put the steel in 
the drill without knowing of the defective condition of the steel, but 
that when the machine was operated the steel, because of its defective 
and welded condition, broke at the point where it had been welded, 
and caused the machine to move forward suddenly, throwing plaintiff 
upon a muck pile and Injuring him .seriously. The company defend- 
ant admitted that welded steel had been furnished, but alleged that 
such steel was as safe as steel which had not been welded, and also 
pleaded contributory negligence, assumption of risk, and that after the 
injuries to the plaintiff there had been a settlement, and that plaintiff 
had given to defendant a written release, which was a complete bar 
to the action. The release, dated December 23, 1915, was in considera- 
tion of $200, and released and discharged the mining company of and 
from all claims^ demands, damages, actions, or causes of action on ac- 
count of injuries resulting or to result from accidents which occurred 
on or about July 9, 1915, on account of a strained back and by reason 
of an accident having occurred on September 4, 1915, when he bruised 
his scrotum "by falling by reason of the breaking of a defective drill 
steel, and of and from all claims or demands whatsoever in law or in 
equity" which Bowden or his heirs or assies "can, shall, or may have 
by reason of any matter, cause, or thing whatsoever" prior to the date 
of the release. 

Bowden, who was an experienced underground mine worker, testi- 
fied to the effect that he was drilling in a stope where there was about 
16 or 18 feet of muck, leaving just room enough to stand on the edge 
and drill ; that he was drilling a cut hole, and started the steel in the 
drill, but that after a revolution or two it broke in the center, the 
machine gave him a kind of lurch, his feet slipped, he struck on a 
boulder, and rolled down to the floor on the chute about 18 feet; that 
after he was injured he dragged his machine out, and the piece of steel 
was still in the end of the machine, and had been broken at a kind of 
an angle in the weld where the steel had been welded ; that the weld 
was not completely together where it had broken from the jar, and 
that one end ran down probably about half or three-quarters of an inch 
into the weld ; that he never had seen steel in an unwdded drill break 
in the middle, or right in the weld; that he thought the steel was 
sound, although he could have noticed the weld, but that he paid no 
particular attention to it at the time, but picked it up and u^d it; 
that the steel was delivered for the different machines after inspec- 
tion by the tool sharpeners ; that he had had steel drills which broke 
in use, some having broken in the chuck, and some right ahead of the 
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weld, either half an inch above or half an inch behind ; that upon occa- 
sions notice had been given of the fact that the steels that had been 
welded were breaking; that he had been told by the blacksmith that 
steel after it was welded would be weak, probably not right in the 
temper, but an inch or so ahead in the steel. Men experienced in weld- 
ing steel drills testified at length concerning the manner and effect of 
heating and welding, and among other things said that a steel drill, 
if welded propetly, will seldom break right in the weld. 

[1] It is argued that Bowden assumed the risk of using welded 
steel, and that in the light of his testimony he understood and appre- 
ciated the risk of using a welded steel drill. The essential question, 
however, in respect to the drill, was not whether it was welded, but 
whether it had been welded in a defective and careless way, so as to 
make it unsuitable and unsafe for drill uses. The District Court point- 
ed this issue out very clearly, by explicitly charging the jury that, inas- 
much as Bowden well knew of the uses of welded steel, he assumed 
whatever risk was necessarily incident to the use of skillfully welded 
drills, and therefore could not recover for the alleged negligence of 
the company in furnishing welded steel. 

But, in accord with the 'pleading of the plaintiff, the court further 
charged that there was an issue upon the question whether the piece 
of steel which broke was unskillfully welded, and told the jury that if 
the plaintiff did not know that the steel was defectively welded, and if 
by the exercise of reasonable care the inspectors for the mining com- 
pany should have discovered that the welded joint was weak, in that 
the weld was defective, then negligence could be attributed to the de- 
fendant company, and inquiry could be made whether or not the acci- 
dent was the result of tlie weakness in the steel. 

We find no error in the submission of the questions referred to to 
the jury, or in the law as fiven by the court, particularly when it is 
observed that one of the witnesses called as an expert by the mining 
company testified that when steel breaks in the weld by his observation 
it is because of a poor weld. 

The plaintiff in error contends that Bowden was guilty of contribu- 
tory negligence ; but we think the case called for the submission of the 
issue to the jury, and, as no exceptions to the charge upon contributor}' 
negligence were preserved by plaintiff in error, the point need not be 
dwelt upon. 

[2] We now come to the matter of the release. Plaintiff in error 
cites section 4201 of the Idaho Statutes, which provides that : 

"When the defense to an action is founded on a written instrument, and a 
copy thereof Is contained In the answer, or is annexed thereto, the geniiinonoss 
and due execution of such instrument are deemed admitted, unless the plain- 
tiff file with the clerk, within ten days after receiving a copy of the answer, 
an affidavit denying the same, and serve a copy thereof on the defendant*' 

— and argues that Bowden never denied the execution or delivery of 
the re^ase, and never tendered back the consideration paid therefor. 
But the effect of failure to file an affidavit under the statute cited is 
merely to admit the (genuineness and due execution of the release, and 
not to preclude the plaintiff from taking a positicMi in avoidance of the 
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eflFect of the contract, not inconsistent with the admission of genuine- 
ness and due execution. Austin v. Brown Bros., 30 Idaho, 167, 164 
Pac. 95; Cordano v. Wright, 159 Cal. 610, 115 Pac, 227, Ann. Cas. 
1912C, 1044. Replication denying the effect of the release was not 
required under the Idaho practice, which under section 4126 limits 
pleadings on the part of the plaintiff to complaint and demurrer to the 
answer. The effect, as asserted by the 'defendant's v pleading, was 
deemed denied. 

[3] In oiu" opinion the release itself was properly construed by the 
District Court in ruling that it was valid as to injuries done to the 
scrotum and the earlier injury to the back, but did not go to the loss of 
a leg and other severe injuries, not connected with the injury to the 
back or to the scrotum, which plaintiff below suffered as the direct 
result of the accident, and which evidently developed after the release 
was executed. Texas & Pac. R. Co. v. Dashiell, 198 U. S. 521, 25 
Sup. Ct. 737, 49 L. Ed. 1150. The evidence shows that at the request 
of the physician plaintiff met the agent of the indemnity insurance 
company at the office of the physician. The agent asked the physician 
if Bowden was in a serious condition. The doctor replied that the 
scrotum was badly bruised, and possibly he would have to take out a 
vein or two, that $200 would meet all the bills, and that plaintiff would 
be able to go to work in three weeks. After some discussion, plaintiff 
signed the release, and the draft was made out. Plaintiff testified dis- 
tinctly that he did not know at that time that he was settling for the 
loss of the leg, or for the injuries to his arm, and only claimed dam- 
ages for such injuries by supplemental complaint filed May 3, 1916. 

It would be a very strained construction to hold that plaintiff, a 
healthy man, in the prime of life, dependent upon a calling which re- 
quires unusual physical strength, intended to accept $200 (all of which 
was paid by the indemnity insurance company to the hospital and 
physician, for attention to injuries received before the serious injuries 
to the leg and arm were developed) as full compensation for the per- 
manently helpless condition in which he evidently is. A fair con- 
struction of tile evidence is that the release was made under the be- 
lief by both parties that there were no injuries other than those spec- 
ified, and they were deemed not serious. 

The release having no relation to the issues as reduced and submit- 
ted to the jury for consideration, the point that there should have been 
a tender back became irrelevant. 

Finding none of the assignments . well taken, the judgment is af- 
firmed. 
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WESTINGHOUSE TRACTION BRAKE CO. v. ORR. District Judge et aL 

(Circuit Court of Appeals. Third Circuit June 3, 1918.) 

No. 2248. 

Equity ^=s>363 — Dismissal on Motion of Defendant. 

An order entered on the mlnufes, on motion of defendant, that title 
court "does' now dismiss this bill for want of prosecution/* was in effect 
a final decree, binding on defendant, which was not entitled at a sub- 
sequent term to a formal decree of dismissal ''on the merits." 

Petition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania; Charles P. 
Orr, Judge. 

In Equity. Suit by Niels A. Christensen and the AUis-Chalmers 
Company against the Westinghouse Traction Brake Company. On pe- 
tition by defendant for mandamus or certiorari directed to Charles P. 
Orr, District Judge. Denied. 

James K. Bakewell and Paul S3amestyedt, both of Pittsbiiiigh, Pa., 
and Thomas B. Kerr, of New York City, for petitioner. 

Joseph B. Cotton, of New York City, Willet M. Spooner, of Mil- 
waukee, Wis., William R. Rummler, of Chicago, 111., and Louis 
Quarks, of Milwaukee, Wis., for respondents. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This controversy is a supplement 
to Westinghouse Co. v. Christensen, 243 Fed. 901, 156 C. C. A. 413, 
and will be better understood if we preface the following opinion with 
a brief summary of what was there decided. 

In the court below the bill was filed in March, 1916, by Christensen 
and the AUis-Chalmers Company, and (as amended) charged the 
Brake Company with infringing five patents, two of them being 
Nos. 621,324 and 635,280, called herein the first and the second pat- 
ents respectively, both being for the same invention. On February 
24, 1917, on the plaintiffs' motion the District Court dismissed the bill 
** without prejudice." Contending that sufficient undisputed facts ap- 
peared by the bill and the answer to present the question which of 
these two patents was valid, and that the District Court should have 
decided this question, the company applied to this court for a writ 
of certiorari in order to obtain a decision on this point. On July 3 we 
decided it, reversing the decree "so far, and so far only, as it aflfects 
the two patents referred to," and reinstating the bill "for further pro- 
ceedings in conformity with this opinion." Our decision was that 
the second patent was invalid and should be so adjudged, and that 
the cause should proceed upon the first patent alone; the company 
to be at liberty "to urge any defense that may be available under its 
answer, with the same effect as if the bill had been originally brought 
under the first patent." We did not determine what the subsequent 
course of the litigation should be, but merely decided that the first 
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patent alone should stand as the ground of the suit, leaving the par- 
ties to proceed thereafter as they might be advised. The question be- 
fore us was not whether the court below had erred in dismissing the 
bill "without prejudice," but whether that court should have decided 
the question of validity between the two patents, the point being con- 
cededly raised by the bill and the answer; and even this question (as 
our opinion shows) was submitted to us by agreement of counsel at 
bar. We did not determine that the writ of certiorari was a proper 
method of procedure ; the objection was argued but was waived, and 
counsel agreed that we should decide which patent was valid. We 
passed upon nothing else, and it is a mistake to suppose that we di- 
rected the District Court to try the case on the merits. Of necessity, 
we were obliged to reverse the decree, in order to decide which patent 
was valid, and (having decided it) we then sent the case back for-fur- 
ther proceedings ; but we did not even intimate what course the pro- 
ceedings should take, but left that subject to be determined below in 
the usual manner. 

On August 3 the mandate issued, and on September 3 the District 
Court fixed October 1 as the date of trial. On that day the company 
appeared with its counsel, exhibits, and witnesses; but the plaintiffs 
made no attempt to proceed, and did not appear, except by local coun- 
sel, who formally represented them in obedience to a rule of the West- 
em district. Thereupon the company moved that the bill be dismissed 
for want of prosecution, so far as the first patent was concerned, 
and although the plaintiffs objected the court granted the motion. 
The clerk has certified (apparently from the minutes) that the court 
then declared the second patent to have been issued without warrant 
of law, and adjudged if to be invalid, entering also a formal decree to 
this effect. At the same time the minutes show that the following 
ruling was niade as to the first patent: 

"With respect to patent No. 621,324, the defendant appearing by its coun- 
sel, and the plaintiffs not appearing by counsel representing them, except by 
the local connsel required under the rules to be associated with foreign 
counsel, and motion having been made by the defendant that the bill be dis- 
Mjissed for want of prosecution, that motion must be sustained; but, it not 
appearing that the principal counsel for the plalntifTs have had actual 
ftotlce of the time fixed for the final hearing in this case, and it being ques- 
tionable whether or not local counsel had actual notice thereof, this court, 
over objections by Mr. Prazer who has been the local associate of the plain- 
tiffs' principal connsel, does now dismlia this hill for want of prosecution, 
with leave to the plaintiffs at any time during the pending term to ask for a 
settlng-aside of this decree for proper cause shown." 

So far as appears, no formal decree was entered in pursuance of 
this ruling, but on the same date the following entry was made in the 
docket : 

'•Order entered on equity calendar: *Oct 1, 1917, dismissed for want of 
prosecution.' " 

We think nothing else was required ; the order, or ruling, or decree 
(whatever name may be given it) is found in the clerk's minutes, which 
are kept as part of his official duty, and is certified by him "from the 
record." The company has never denied that it correctly states what 
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took place, and the record shows, therefore, that the District Court 
finally disposed of the case on October 1, and by an act that was in- 
tended to take effect in praesenti dismissed the bill for want of prose- 
cution, thereby sustaining the company's request that such action 
should then be had. But, being in doubt whether the plaintiffs' prin- 
cipal counsel had actually known the date of trial, the court out of 
abundant caution added: 

"With leave to the plaintiffs at any time during the pending term to ask 
for a setting aside of this decree for proper cause showxL" 

This clause was unobjectionable, although it was superfluous; the 
plaintiffs would have had the same right during the term, even if no 
leave had been formally given. The term lasted until November 11, 
but. the plaintiffs did not move to set aside, and the company was evi- 
dently satisfied with the court's action, for no motion was made to cor- 
rect it. Therefore, when the new term began on November 12, the 
order of October 1 — "this decree," as the court described it — contin- 
ued without change, and in -our opinion no further and purely formal 
order was needed. No doubt, such an order might have been entered ; 
but it would have made no important change in what already appeared 
on the record, and there was no necessity to use again the same or 
similar language. The order of October 1 was not a direction that 
a decree should be entered in the future, but was an order expressly 
directed to take effect on that very day, with formal authority re- 
served to set it aside, if cause should be shown. 

But. in any event, the order or decree became final at* the end of 
the term, and the company so understood it, as appears from the mo- 
tion it presented to the United States District Court in Chicago on 
December 7, where a similar suit on the same two patents was pending 
between the same parties. By that motion the company asked the 
Chicago court to dismiss the bill as to these patents on* the ground 
that the Pittsburgh court had adjudged the second patent invalid, and 
had dismissed the bill as to the first patent "for lack of prosecution,*' 
averring, further, that the "decree for dismissal" as to the first patent 
had been coupled with leave to move for setting it aside during the 
term, and that the plaintiffs had made no such motion, and "therefore 
the decree became absolute on the expiration of the term." We are 
not advised by the record before us What action the court took in 
Chicago, but apparently no order was entered and the motion seems 
to be still under advisement. At all events, on January 3, 1918, the 
Brake Company turned once more to Pittsburgh, and moved there 
that a new decree should be entered, and on January 7 obtained such 
a decree, by which the bill was again dismissed as to three of the f.ve 
patents — although as to these the decree of February 24, 1917, had 
never been attacked — and was now dismissed "on the merits" as to 
the first and the second patents. 

This was an unusual step, and was taken under a misapprehension, 
as appears from the following unreported opinion of Judge Orr : 

"An application has been made on the part of the plaintiff to yacate a de 
cree entered in this court on the 7th day of January, 1918. The application 
was made on January 10. Notioe was given to counsel for the plaintiffs on 
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the 31st of December, 1917, that application was made by the defendant to 
have a decree entered on January 3, 1916, and a form of such decree accom- 
panied said notice. The application was made by the defendant at the time 
fixed, and the matter was held until the 7th of January, when the decree was 
entered. The plaintiffs' counsel, In the affidavit in support of their present 
motion, present a sufficient excuse for not being present at the time fixed in 
the notice served upon them, to wit, that storm conditions were of such a 
character that they were unable to give the matter the attention which it 
deserves. A brief statenient of some of the features of this litigation may be 
proper. 

"The case, being ready for trial near the close of 1916, was set for trial 
early in the year of 1917. Prior to the timei fixed for trial, this court per- 
mitted the defendant to have its bill dismissed, and entered a decree to that 
effect, imposing certain terms. The decree of this court was subsequently 
reversed by the Circuit Court of Appeals with respect to certain of the pat- 
ents involved, and the bill was reinstated for further proceedings with re- 
spect to said patents, in conformity with the opinion of the Circuit Court of 
Appeals. Again the case was on the trial list in this court and fixed for trial 
on October 1, 1917. On that day the plaintiffs failed to appear, and thereupon 
counsel for the defendant presented to the court a form of decree which 
conformed with the mandate of the Circuit Court of Appeals, which dispose<l 
of subject-matter of the controversy between the parties, excepting the rights 
of plaintiffs under patent No. 621,324. In the absence of the plaintiffs when 
the case was called for trial, the solicitors for the defendant moved the 
court that the bill be dismissed at the cost of the* plaintiffs, for want of 
prosecution, and thereupon the court made the following ruling: 

" *With respect to patent No. 021,324, the defendant appearing by its coun- 
sel, and the plaintiffs not ai^arlng by counsel representing them, except 
by the local counsel required under the rules to be associated with foreign 
counsel, and motion having been made by the defendant that the bill be dis- 
missed for want of prosecution, that motion must be sustained; but it not 
appearing that the principal counsel for the plaintiffs have had actual notice 
of the time fixed for the final hearing in this case, and it being questionable 
whether or not local counsel had actual notice thereof, this court, over objec- 
tion by Mr. Frazer, who has been the local associate of the plaintiffs' prin- 
cipal counsel, does now dismiss the bill for want of prosecution, with leave to 
the plaintiffs at any time during the pending term to ask for a setting aside 
of this decree for proper cause shown.* 

"To that ruling the defendant did not except. It may be noticed, also, that 
the defendant did not offer any testimony which would throw any light upon 
the merits of the owitroversy then existing between the parties. The term 
expired without anything being done on behalf of the plaintiffs or by the 
defendant. Subsequently, on January 3, 1918, as aforesaid, the defendant 
presented the following decree, which this court signed on the 3d day of 
January, as above stated: 

" *Thl8 cause having come on to be heard, upon consideration thereof, it 
was ordered, adjudged, and decreed as follows, viz.: 

" *That as to patents Nos. 680,842, 753,954, and 914,699 the bill is dismiss- 
ed without prejudice to the rights of plaintiffs or either of them: Provided, 
however, that all depositions heretofore taken herein may be used* in any 
I)ending or subsequent litigation between plaintiffs and defendant, or their 
"orlvies * 

" That as to iwtents Nos. 621324 and 635,280 the bill of complaint is dis- 
missed on the merits ; 

" *And that defendant do recover its costs, to be taxed under the direction 
of the clerk, and have judgment and execution therefor against the plaintiffs. 

*• 'Pittsburgh, January 7, 1918.' 

"That decree is not in conformity with the facts, inasmuch as it states that 
as to patents Nos. 621,324 and 635,280 the bill of complaint Is dismissed on 
the merits. The merits of the controversy were not considered by the court. 
By the use of the expression *merlts of the controversy' is not meant the rela- 
tive rights — amoral, ethical, or pecuniary — between the parties, but merely the 
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*BubJect-matter of the litigation.' The subject-matter of the litlsation aa a 
matter of fact was not considered by the court at the tline such decree was 
entered, and in that respect the decree was contrary to the fact What oper- 
ated upon the mind of the judge who entered the decree of the court was the 
insistence by the defendant's counsel in the languacre quoted: That the plain- 
tiff should not be allowed to obtain by indirection that which he was not per- 
mitted to obtain by direction.' In explanation of that, it was urged that, be- 
cause of the reversal by the Court of Appeals of the decree dismissing the 
bill at plalntlfTs' own instance, therefore the plaintiffs^ by staying away from 
the trial, ought not to be able to effect a dismissal of their bill for want of 
prosecution. The real effect of the words *upon the merits,' in the decree, 
was not seriously considered, as they should have been, had the principal 
counsel for the plaintiffs been present 

*'A number of questions are raised in this motion, which are unnecessary 
to be considered, the chief of which is whether the order entered at the trial 
was such a decree as should not be changed after the term at which it is , 
entered. The real reason for setting aside the decree or order of January 
7. 1918, is because it is contrary to the fact in stating that the bill as to 
patent No. 621,324 was dismissed upon the merits. In so far as that appears 
iu the decree, the same must be set aside. No other decree ought to be en- 
tered than that in accordance with the proceeding had on October 1, 1917, 
upon plaintiffs' own motion to dismiss the bill for want of prosecution. In 
the absence of some evidence or other showing which could have been offered 
t6 enable the court to determine the case with respect to the subject-matter 
of the litigation, an order must be entered, vacating the decree entered in this 
cause on the 7th of January, 1918w" 

Three days later, on January 10, the matter was again brought to 
Judge Orr's attention by the plaintiffs' motion to vacate the decree of 
January 7; and this motion was granted on February 11 (when the 
foregoing opinion was filed), and was followed on March 11 by the 
entry of a new decree again dismissing the bill as to the first patent for 
want of prosecution. Thereupon the petition now before us was filed, 
praying for a mandamus to reinstate the decree of January 7, or (in 
the alternative) for a certiorari to bring up the record in order that the 
Court of Appeals might "fully review the matter set up in this peti- 
tion, to wit, the setting aside of the decree of January 7, 1918." The 
company's grievance is the decree of March 11, and the ground of ^- 
tack is because it substitutes a dismissal "for want of prosecution" for 
a dismissal "on the merits." 

The facts recounted show a situation that has come to abound in 
decrees, but the substance of things is plain enough. Three of the five 
patents were taken out of the case by the decree of February 24, 1917, 
which left only the first and second p'atents as the subject of dispute. 
The contest between these was decided by this court on July 3, and 
thereafter the second patent also was removed. Only the first patent 
was left, and as to this the bill was reinstated ; the result being that (ex- 
cept for our decision) the litigation on this patent was just where it 
was before the bill was dismissed in the preceding February. Some 
of the testimony concerning the first patent had already been taken by 
deposition, and apparently the parties were about to reach a trial on 
the merits. At all events, a date had been set for the hearing, and the 
.defendant was on hand ready to proceed. But the plaintiffs did not 
offer to go on, and being therefore in default were bound to accept the 
consequences. We are not called upon to determine what courses were 
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open to the company ; it is enough to take note of the course that was 
actually followed, namely, an election to have the bill dismissed *'for 
want of prosecution." The company made a motion to this effect, and 
the court granted it, entering an order at once which declared that the 
court "does now dismiss this bill for want of prosecution." In our 
opinion the order then entered was a final decree ; nothing more than 
it contained was needed to make it complete, and the company, hav- 
ing obtained precisely what it asked for, is bound by the course it 
chose. Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 
578. We are not deciding what effect liiis decree of October 1 should 
have in any other proceeding; no such question is now presented, and 
we volunteer no opinion on that subject ; we dispose of the pending 
controversy by holding that the company cannot now complain of a de- 
cree that was entered in Qxact accordance with its own motion. 

The plaintiffs object to the pending petition on several other grounds, 
which we state in order that they may not seem to have been over- 
looked, namely: (1) That we have no authority to issue either of the 
writs prayed for, because neither is asked for in aid of our appellate 
jurisdiction; (2) that the exclusive remedy is an appeal from the de- 
cree of March 1 1 ; and (3) that under the circtmistances the decree of 
October 1 could not be disturbed after the term expired on November 
11, 1917. As to these objections, we shall only say, in order to clear 
up the situation as far as possible, that the District Court was right 
on March 1 1 in vacating the decree of January 7, but that no occasion 
then existed for entering a decree again dismisrsing the bill as to the 
first patent. The decree of October 1 had been in force from its date, 
and no additional order was necessary; and, whatever the scope of 
that decree may be, the company could not attack it after having ob- 
tained it precisely as it stands. 

The petition for a mandamus, or for a certiorari, is refused. 



UNITED STATES GYPSUM 00. v. MAOKEY WAIAj PLASTER CO. 

(Circuit G<mrt of Appeals, Ninth Circuit. June 10, 19ia Reheariog Denied 

October 14, 1918.) 

No. 8111. 

1. I4ANDL0BD AND Tenant «=»92(1) — Option to Pubchasij— SumoiENCT of 
Notice. 

Under a lease of real estate, with an option to the leasee to buy. ex- 
pressly providing that, on its failure to notify lessor to the contrary In 
wriang 60 days before expiration of the term, "it will thereby become 
obligated to make such purchase and pay the consideration," a letter 
written by lessee some time before, stating that it expected to give formal 
notice of it» election not to purchase, was not equivalent to such notica 

a. VSNDOB AMD PtTBCHASEB <8=»18(3>— OPTION CONTBACT— NOTZCB OP ELBGTION. 

A notice j9t election mider an- option to purchase real estate to bind the 
party to whom it is given must be such as to bind the part7 giving it 
S. Bqtjitt ^ss>386— Proof Apteb Close of Heabino. 

In a suit by the vendor for specific enforcement of a contract for the 
sale of -ft leasehold interest in land, where the lease prohibited its nj^ 
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signment, except with written consent of the lessor, the court had dis- 
cretion, after tiie close of the hearing, to permit complainant to sai^ly 
proof that snch consent had been obtained. 
4. Coutrrs «=»350— -Equpty Rules— Depositions — Time jtob Taking. 

Equity rule 47 (198 Fed. xxxi, 115 C. C. A. xxxl), which fixes the time 
for taking depositions, ''unless othervi'ise ordered by the court or juuge 
for good cause shown," does not limit the power of the court by order to 
permit the taking of depositions at any time. 

Appeal from the District Court of the United States for the District 
of Montana ; Geo. M. Bourquin, Judge. 

Siiit in equity by the Mackey Wall Plaster Company against the 
United States Gypsum Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

For opinion below, see 244 Fed. 275. 

This is a suit for specific performance of an option contract On June 
15, 1909, the Mackey Wall Plaster Company, appellee, made a lease of certain 
premises to the United States Gypsum Company, appellant The lease ran 
a year, with an .option ct purchase of all the 'property and rights described 
in the contract under certain conditions of payment The property involved 
consisted of all the right, title, interest, and estate of the Plaster Company 
in and to a certain tract of land in Riceville, Mont, and a described tract 
near Great Falls, the latter tract having been acquired l^ the Plaster Com- 
pany through an indenture of lease theretofore entered into between tlie 
Great Northern Bailway Con^any and the Plaster Company on June 22, 

1908, and subject to all of the terms and conditions therein set forth, a copy 
of which Indenture of lease being attached to the contract of lea^ie. By 
agi^eeraent on July 1, 1910, the lease and option were extended for five years» 
and thereafter, by an agreement dated July 6, 1915, the agreements of June 
15, 1909, and July 1, 1910, were extended for the further period of one year 
from July 6, 1915. In the last extension the manner of the exercise of the 
option was provided for as -follows: "Now, therefore, in consideration of the 
premises, * * * it is agreed that the said instruments dated June 15, 

1909, and July 1, 1910, be in all things and respects extended, renewed, and 
made valid and of full force and effect for the further period of one <1) year 
from and after the date hereof. And as a further consideration for said 
extension lessee agrees that, if it shall determine that It will not avail Itself 
of the option in said several agreements contained to purchase the property 
of the lessor, Mackey Wall Plaster Company, upon the terras and conditions 
in said several instrum^its provided, it will at least sixty (00) days prior to 
the first day of July, 1916, give the lessors in writing a notice to the effect 
that lessee will not purchase the said property under and by virtue of said 
agreements; and it is agreed that if lessee shall neglect or fail to give such 
notice, at least sixty days before the first day of July, 1916, it will thereby 
become obligated to make such purchase and pay the consideration in said 
instruments provided to be paid in the event of purchase. • • • •• It 
is admitted that the Gypsum Company took possession of the property leased 
and remained in the enjoyment thereof during the term of the lease; that it 
paid all rents and otherwise lived up to the conditions of the contract and 
kept in iDossession thereof during the extensions heretofore referred to. 

The appellant denied that it had elected to purchase the premises, and al- 
leged that by letter dated April 19, 1916, it had notified appellee of Its in- 
tention not to purchase. The Mackey Company, on the other hand, took tbe 
position that the option was exercised by the Gypsum Company by failure 
to give the notice referred to in the agreement of July 6, 1915, and accord- 
ingly, upon July 5, 1916, sent to the Gypsum Company deeds of conveyanoe 
to the property described in the agreement ; but these deeds were treturued 
by the Gypsum Company with the statement that it had not purchased the 
property. The Gypsum Company, appellant, also contends that the giving^ of 
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the notice of nonacceptance was waived by the conduct of the Mackey Com- 
pany, or that ft had estopped Itself to assert that such notice wss faever fi^i^en, 
and further that, even If the option had been exercised specific perfornuince 
of the agreement should not he decreed for the reason that the Mackey Com- 
pany could not give satisfactory title to a part of the premises agreed to be 
conveyed inasmuch as a part of such premises were held under a lease from 
the Great Northern Railway Company to the Mackey Company, which lea»B 
contained the usual provision against assignment or subletting without the 
consent of the lessor, and because no satisfiictory consent had been made by 
the Great Northern Railway Company. 
The court decreed specific performanca The Gypsum Company appealed. 

Scott, Bancroft, Martin & Stephens, of Chicago, 111., Edwin L. Nor- 
ris, of Dillon, Mont., and George E. Hurd, of Great Falls, Mont. (John 
E. MacLeish, of Chicago, III., of counsel), for appellant. 

Cooper, Stephenson & Hoover^ Ransom Cooper, and W. H. Hoover, 
all of Great Falls, Mont., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] Ex- 
amination of the option contained in the agreement of July 6, 1915, 
discloses that the burden is put upon the Gypsum Company to give to 
the Mackey Company a notice in writing ^t least 60 days prior to July 
1, 1916, should the Gypsum Company not avail itself of uie option to 
purchase, and that if the Gypsum Company should neglect or fail to 

£*ve such notice at least 60 days before July 1, 1916, it would thereby 
icome obligated to make the purchase. It was evidently understood 
by the parties to the agreement that the Gypsum Company well un- 
derstood the terms of the contract, becjiusein a letter of July 14, 1915, 
.addressed to the G)rpsum .Company, the Mackey Company notified the 
Gypsum Company that while it considered the terms of the supple- 
mental contract to be "clear and unambiguous," yet tpthe .end that 
there might be no question as to the terms the Mackey Company wrote 
its "construction" of the contract, wherein, after referring .to the pre- 
vious agreements and to the fact that the oply. change was that con- 
cerning election not to purchase, it used this language : 

**The only change tlierein la that In case you fall to notify us of your 
election not to purchase on or before 00 days prior to the first. <Jay of July, 
1916, then, you shall be held to have selected to exercise' the option of pur- 
chase contained In said contracts, and we shall th^reupcMi become obligated to 
convey to you in manner as set t&tth in said contract of June 15, 1909, all of 
tho properties," eta "♦ ♦ ♦ Tiie notice to be given under said contract 
of July 6, 1915, shall be sufficient if deposited in the United States malls, 
postage prepaid, and Inclosed in an envelope addressed to eithter of us at 
the city of Great Falls, county of Cascade, state of Montana." 

Upon April 19, 1916, the manager of the Gypsum Company wrote 
to Madoey, the president of the Mackey Compaoy, at Minneapolis, the 
following letter: 

"Dear Sir : On BCay 5th oar option to purchase your mill property at Great 
Fulls escplr)B& I am writing you in advance of that date to Inform you that 
conditions In Montana at this time are such that it will be necessary for us 
to cancel our arrangement with you at the time of its expiration, which is 
July 5th. We have had men looking for gypsum almost constantly since OHr 
last meeting, and so far our efforts havie been fknitlesSi < If you. care to come 
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down and 'talk the matter over, we will be glad to have you do so. Expect 
to give you formal notice on May 5tli that we do not care to purchase your 
property." 

Thereafter Mackey went to Chicago, and about April 28th had a 
conference with the manager of the Gypsum Company. Possibilities 
of continued lease were spoken of, but according to the testimony of 
Mackey the manager of the Gypsum Company told him that on May 
4th or 5th formal notice declining to purchase would be sent, to which 
Mackey replied that whatever they decided to do should be sent to 
him care Mr. Cooper at Great Falls. 

[2] It is contended that the letter of the 19th was sufficient notice, 
and that there could be no doubt; of its meaning after the conferences 
between the officers of the Gypsum Company and Mackey held about 
April 28, 1916. But after a careful reading of the whole evidence we 
must uphold the finding of the District Court to the eifect that there 
was nothing in the conference had about that time which could fairly 
be construed to be a notice by the G)rpsum Company to Mackey that 
the option was not to be exercised. It is very plain that the letter of 
April 19th was not the notice required under the terms of the contract. 
When the Gypsum Company wrote that it expected to give formal no- 
tice on May 5th that it did not care to purchase the property, evidently 
the writer of the letter well understood the necessity for formal no- 
tice as required by the terms of the agreement, and was careful not to 
give such a notice, which, of course, would have been of binding force. 
The effect of the letter was to let the Gypsum Company hold on v^rith- 
out decision and still notify Mackey that it might elect not to buy. 
Mackey's testimony was that by the letter "they had not sai(J anything, 
and they were left in a position to do or not do as they might later on 
determine." 

Was there a waiver of the need of further notice after the confer- 
ence of April 28th, and did Mackey by his conduct estop himself from 
asserting that he was entitled to any further notice? It is true that in 
the conversations between Mackey and the agents of the G5rpsum Com- 
pany in Chicago there was talk of another extension of the lease, and 
Mackey spoke of personally examining the properties, and was given 
a letter by the Gypsum Company to its superintendent in Montana 
which would enable Mackey to inspect the property for himself ; but 
no definite proposition of lease was made, and no agreement of any 
kind was entered into, and Mackey's evidence is that, when a pro|x>si- 
tion of continuing the lease was discussed, he told Mr. Knode of the 
Gypsum Company to put in writing whatever they had in mind and 
send it to Mr. Cooper. He said that when they were discussing a 
lease he had no medns of knowing what they had in mind, and that 
when he left he was not aware that they had decided not to buy ; nor 
did he visit the properties and present his letter of introduction. 

It would extend this opinion too far to quote at length from the tes- 
timony. We have gone over it very carefully, and are unable to infer 
that Mackey had reason to believe that no formal notice would be sent, 
nor do we perceive that Mackey by his statements or conduct induced 
the Gypsum Company representatives to act upon the belief that he 
waived or would waive the notice to which his company was entitled. 
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It is said that equity would not specifically enforce the contract for 
lack of mutuality of remedy under the contract. This contention is 
based upon this ground : By the contract of June 15. 1909, the Mackey 
Company agreed to convey to the Gypsum* Company a certain lease- 
hold interest acquired by the Mackey Company from the Great North- 
ern Railway Company in June, 1908, In the lease we find this pro- 
vision : 

"The lessee shall not and will not assign this Indenture, nor permit any 
other person or corporation to use or occupy any part of the premises hereby 
demised without first having obtained the written consent of the lessor, its 
successors or assigns, thereto." 

Appellant's argument' is that equity could not compel the Mackey 
Company to obtain the written consent of the Railway Company to the 
assignment of the lease of June, 1908, to the Gypsum Company ; that 
inasmuch as the Railway Company was Jiot a party to the contract of 
June, 1909, between the Mackey Company and the Gypsum Company, 
the court would have no jurisdiction to require the Railway Company 
to do anything concerning the leasehold in the action between the two 
companies here invdved. The force of this contention is met by the 
fact that the Gypsum Company went into possession and continued to 
occupy the property aflFected by the lease from the Railway Company 
for a number of years before this suit was instituted, and throughout 
the period paid to the Railway Company the rentals as they became 
due under the lease, copy of which was attached to the agreement be- 
tween the Gypsum Company and the Mackey Company ; and further- 
more by the evidence that just before the last two named companies 
made their agreement in June, 1909, counsel for the Gypsum Com- 
pany prepared the consent of the Railway Company to the subleasing 
of the property and the subsequent assignment thereof and forwarded 
the written consent in duplicate to the general traffic manager of the 
Railway Company at St. Paul, with a letter asking immediate execu- 
tion by the Railway Compan^^ and the mailing of the same to the pres- 
ident of the Gypsum Company and to the Mackey Company. It also 
appears that the traffic manager of the Railway Company, by letter 
to counsel at Great Falls dated June 12, 1909, returned a copy of the 
written consent, and stated that he had sent a copy to the president 
of the Gypsum Company at Chicago. Under the circumstances the 
proof was clear that consent was given by the Railway Companv be- 
fore the original contract was executed, and there was no want of 
mutuality of remedy. 

It is said, however, that upon the trial of the case the Mackey Com- 
pany made no showing that it had procured and delivered to the Gyp- 
sum Company the heretofore referred to written consent of the Rail- 
way Company to an assignment of the lease. This is a correct state- 
ment, and when the District Judge announced his opinion he held that 
specific performance of the contract would not be decreed without evi- 
dence of the written consent of the Railway Company, and he directed 
that if within 30 days the Mackey Company obtained the consent de- 
cree would be made in its favor ; otherwise, decree would be for de- 
252 F.— 26 
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fenJant. But within the 30 days the consent heretofore referred to 
was deposited in court. Defendant then objected to the sufficiency of 
the consent, whereupon the Mackey Company was given 30 days to 
show that the consent was 'binding on the Railway Company.* Deposi- 
tions were taken and read, oral testimony was heard by the court, and 
decree for specific performance followed. 

[3] We are of opinion that the court did not go beyond its power 
in requiring the Mackey Company to prove the fact of consent of the 
Railway Company as a condition to the making of the decree. Dresel 
V. Jordan, 104 Mass. 407; Van Riper v. Wickersham, 77 N. J. Eq. 
232, 76 Atl. 1020, 30 L. R. A. (N. S.) 25, Ann. Cas. 1912A, 319;^ Hep- 
burn V. Dunlap, 1 Wheat. 179-194, 4 L. Ed. 65; Kentucky Distilleries 
& Warehouse Co. v. Blanton, 149 Fed. 31, 80 C. C. A. 343. . 

[4] The next point made by appellants is that the instrument of con- 
sent by the Railway Company was fatally defective, because it was 
not dated, had no corporate §eal thereon, and was not shown to have 
been signed by authority on behalf of the company. To meet these 
points depositions were offered. Counsel for the Gypsum Company 
objected upon the ground that the depositions were not taken in com- 
pliance with rule 47, Equity Rules of the Supreme Court (198 Fed. 
xxxi, 115 C. C. A. xxxi), m that the court, after considering the affidavit, 
permitted the depositions to be taken upon 5 days' notice of the time 
and place of taking the same, whereas the rule cited contemplates for 
plaintiff's depositions 60 days from the time the cause is at issue. The 
rule, however, expressly provides that depositions taken under a stat- 
ute or order of court shall be taken and filed as prescribed unless oth- 
erwise ordered by the court or judge for good cause shown. 

The court acted upon cause shown which was satisfactory, and we 
find no substantial reason for disturbing its action in the matter. 
The depositions need not be set forth. Suffice it to say that they 
satisfactorily established the execution of the consent by one of the 
vice presidents of the Railway Company in June, 1909, prior to the 
execution of the agreement between the parties to the present litigation. 
The objection that it was not shown th^t the records of the Railway 
Company were properly kept is not well taken, considering the testi- 
mony of the secretary and treasurer, wfeo was the custodian of the 
earlier, as well as the present, records of the corporation, and the 
by-laws which were put in evidence. Union Trust Co. v, Dickinson, 
30 Cal. App. 91, 157 Pac. 615; Gold Glen Mining Co. v. Dennis, 21 
Colo. App. 284, 121 Pac. 677. 

We find no error in the record, and affirm the decree. 
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LAOKNBiR T. McKBCHNET et bL 

MILLER et al. v. LAOKNEB et al. 

(Circuit Court of Appeals, Seventh Circuit March 13, 1918.) 

No. 2127. 

1. Partnbbship ^s>341 — Dissoltttion— Cuumb. 

On proceedings to wind up partnership affairs, creditors will be per- 
mitted to intervene and file their claims against the partnership assets 
and against individual partners. 

2. Pabtnbbship ^=»344 — Dissolution— AirrHoarrT or Coubt ot Equity. 

Where creditors filed their dalros in a proceeding to wind up a partr 
nership, the court of equity, which necessarily determines the validity 
and extent of the claims for the purpose of devoting any partnership 
assets to the payment thereof before distribution, will not remit claim- 
ants to another tribunal for full relief, if the partnership assets are de- 
ficient, but will give personal Judgment against the partners for the de- 
ficiency. 

3. Pabtnership ^=>341 — Proceedings to Wind up. 

Where a bill by the executor of a deceased partner, seeking to wiqd 
up partnership affairs, alleged the existence of partnership assets, con- 
sisting of claims against a municipality, and creditors intervened, prov- 
ing their claims, a court of equity may grant them relief against the sur- 
viving partners and the executor of the deceased partner, though the 
claims against the municipality proved worthless. 

4. Courts ^=>313 — Federal Courts— Citizibnship. 

Where a citizen of Ohio, the executor of a deceased partner, filed in 
the federal court a bill against the surviving partners, residents of Illi- 
•nois, to wind up the partnership affairs, which alleged the existence of 
partnership assets, and creditors intervened, J^ld that, though the al- 
leged assets proved worthless, the court had jurisdiction to enter decrees 
in favor of the claimants against the surviving partners and the executor 
as such, regardless of the citizenship of the claimanta , 

5. Executors and Administrators ^c=>625 — Foreign Executors— Suit 

Against^Waiveb of Priviucge. 

Assuming that under the lUinoig statutes a foreign executor is not 
subject to suit, that privilege may be waived, and a foreign executor of 
a deceased partner, by filing his bill for an accounting and inviting the 
adjudication of creditors* claims, waives his privilege, both as a^inst 
the partners and creditors who may intervene. 

6. Executors and Administrators ^=^525 — ^Foreign Executors— Surr 

Against— Waiver op Privilege* 

Where a foreign executor, who sued to wind up partnership affairs, 
filed a general demurrer for want of equity against the claim of firm 
creditors, he waived any personal privilege exempting him as a foreign 
executor from suit 

7. Partnership ^=>258(3) — ^Deceased Partners— Liabilities of. 

Under Rev. St. Ohio, § 6102, establishing the separate liabilities of the 
surviving partners an J"of the estate of a deceased partner for joint firm 
obligations, a claim against a deceased partner's estate may be filed or 
sued upon without first exhausting the firm assets or establishing the 
surviving partners' insolvency. 
& Limitation of Actions ^=>50(3) — ^Accrual— Compensation of Attorney. 

Where attorneys were generally employed for certain litigation, their 
' cause of action for compensation does not accrue until the end of the 
service or their withdrawal from the litigation, and hence limitations do 
not begin to run until that time. 

^S9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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9. Pabtnebship ^=»247 — Contracts— Continuance, 

Where a partnership engaged attorneys .to prosecute litigation for the 
firm, and such litigation was unfinished at the time of the death of one 
of the partners, such, death did not, the contract being Joint, terminate 
the employment. 

10. Equity €=»350 — Obdeb or Rs-Refisbbnce— 'Lachibs. 

Where proceedings were not dismissed because of failure to take testi- 
mony within three months, as required by old equity rule 69, an order of 
re-reference thereafter waived any possible laches. 

11. Equity ^=>359 — Right to Dismiss— Effect. 

Where attorneys, who had performed services under a contract with a 
partnership, filed their claim in a proceeding brought by the executor of 
a deceased partner to wind up the partnership affairs, held, that they 
acquired an independent standing in the suit, and the court should not 
allow the original bill, etc, to be dismissed imtll the Intervening petition 
was disposed of on the merits. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Bill by Levi C. Weir, as executor of the estate of Frederic C. 
Weir, against John McKechney and others, which, after the death 
of complainant, was revived in the name of Joseph L,. Lackner, his ad- 
ministrator. John S. Miller and another filed an intervening petition, 
and from a decree dismissing the original bill, cross-bill, and inter- 
vening petition, petitioners appeal. Reversed and remanded, with 
directions. 

On July 28, 1900, Levi O. Weir, a dtiaen of Ohio, and the executor of the 
estate of Frederic C. Weir, appointed as such by the courts of Ohio, of whidi 
Frederic was a resident, filed a bill as such executor against John Mc- 
Kechney and John McKechney, Jr., alleged to be the surviving copartners of 
Frederic, and citizens of Illinois. The bill charges that while the partnership 
was to continue until certain work with the dty of Chicago and the drainag^ 
canal was completed, and during such time the defendants should superinteDd 
the work without pay, they had nevertheless wrongfully paid out funds of 
the partnership to one of them tar such services. Other wrongful transac- 
tiens were charged. The bill further alleged that in 18^ an action was 
brought against the dty of Qhlcago; that on March 1, 1899, Frederic died; 
that the action was revived in the name of the defendants, as surviving part- 
ners, on March 10, 1899 ; that in August, 1899, a large judgment was recovered 
against the dty of Chicago ; that an appeal was then pending from the Judg- 
ment, which judgment constituted the only remaining asset of any value; 
and that all of the business had been completed, except to collect the judg- 
ment and pay the debts of the firm and to distribute the surplus between 
plaintiff and the defendants. The bill then recited the firm Indebtedness to 
sundry persons, indudlng Levi O. Weir in his individual capacity as an ac- 
commodation indorser and for money loaned since the death of Frederic. In- 
solvency of the defendants, and the threat and danger of a settlement of the 
judgment and the disposition thereof, to the injury of the bona fide creditors 
of the partnership and of Frederic's estate, were charged, and an accounting 
of the partnership transactions and adjustment of the rights of the parties- 
prayed for; the plaintiff offering to pay the defendants whatever might be 
due. 

The defendants, answering, denied Insolvency, as well as the allegations of 
wrongdoing, and charged that Levi was interested with his brother Frederlo 
in the latter's share in the firm, and as such was liable for the firm's debts 
and should be made a party to the suit They further filed a cross-bill for an 
accounting as to several joint enterprises. T^vl was never served individually, 
and never in any manner appeared in the proceeding other than in his ca- 

^=:>For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indeiot 
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pacity as executor of Frederic's estate. Certain agreements, in the nature of 
an armistice, were subsequently made by the parties. In February, 1902, the 
wife of John McKechney, claiming an interest In the firm's assets undc^r this 
agreement, filed a bill in the state court for the appointment of a receiver. 
Thereupon a supplemental bill was filed in the court below. The state court 
proceedings were restrained, and the order appointing a receiver for the firm 
in the court below was aflBrmed in this court. McKechney v. Weir, 118 Fed. 
S05, 55 C. C. A. 417. 

In April, 1904, the defendants filed a petition, alleging that the receiver had 
no funds to conserve the estate; that they were imable to pay the attorney's 
fees of the present appellants, John S. Miller and Merritt Starr, who had 
represented the firm in the litigation with the city of. Chicago; that these 
<x>unsel had given notice of their intention to withdraw, whereupon they 
pra>'ed authority to employ counsel to prosecute the claims. Levi C. Weir, as 
executor, in his answer to the petition, alleged that, since the death of Fred- 
eric and during the pendency of the action against the dty of Chicago, he had 
advanced considerable sums for the benefit of the firm, and specifically had 
advanced the money necessary to pay Miller and Starr to file a i>etitiou for 
rehearing, after the Supreme Court had reversed the judgment against the 
city of Chicago ; that by this action the opinion had been modified, so that a 
recovery against the dty was deemed probable. He denied any liability to 
Messra Miller and Starr for their past services. McKechney's petition was 
subsequently withdrawn by leave of court 

In July, 1904, the firm of Peck, Miller & Starr withdrew their appearance 
as solicitors for the defendants in this cause, and thereupon the appellants, 
by leave of court, filed their intervening petition in the proceedings. This pe- 
tition alleged that the firm of Weir, McKechney & Co., and its several mem- 
bers, about January 26, 1899, retained the petitioners in and about their busi- 
ness and in the prosecution of claims against the dty of Chicago; that the 
original contract of employm- at was made by John McKechney, the managing 
partner, and was ratified by Frederic O. Weir; that, shortly after Frederic's 
death, the surviving partners renewed the request that the petitioners prose- 
cute the claims, and that these requests and the promise to pay for the serv- 
ices were made at the instance or with the assent of Levi O. Weir, the execu- 
tor: that, shortly after his appointment as executor, Levi, as executor, re- 
newed the requests that the petitioners prosecute the suits; and that pur- 
soant thereto they have rendered services to the firm since January 26, 1899. 
The petition further redtes the recovery of the judgment against the city of 
Chicago in the siun of over half a million dollars in August, 1899, but Its 
final reversal in the Supreme Court of Illinois; that the action was then 
still pending and undetermined. Petitioners diarged that the balance due 
tlxeuou amounting to over $66,000, was a lien upon the assets of the firm, to 
be paid therefrom before any division among the partners. It charged the 
insolvency of the defendants McKechney; further that Levi C. Weir is the 
principal legatee of Frederic, and that the estate of Frederic Is solvent ; that 
Levi, as executor, haa large sums* in excess of all individual and firm debts of 
Frederic. Levi, as executor and individually, as well as the McKechneys, 
were made parties respondent. Petitioners prayed for an order calling upon 
creditors to prove their claims and for an allowance of petitioners' claim, to 
be paid to them, as well as for general relief. 

Levi C. Weir, as executor, demurred to the petition for want of equity. Ap- 
I>ended to the demurrer was an afi^davit of the attorney, stating that Levi was 
without the jurisdiction, and that the attorney did not represent Levi person- 
ally and had no authority to appear for him individually. The order over- 
ruling the demurrer of Levi C. Weir, as executor, and directing him to 
answer the petition, contained the following addition: "The question as to 
tbe right of said petitioners to recover as against Levi O. Weir, executor of 
the last win and testament of Frederic C. Weir, deceased, to be paid from 
or out of the assets coming to his hands as 'executor or received by him as dev- 
isee under the will of Frederic O. Weir, deceased, is resen'ed, and not passed 
upon, by the action taken in overruling said demurrer." Thereupon Levi C. 
Weir, as executor, filed a document, entitled **a demurrer in part and an 
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answer to the residue of the petition." As to so much of the petition as 
charged the receipt by Levi, as executor, of large suras of money, and as 
prayed that Levi, as executor, might be decreed to pay the i)etitioners tne 
amount which might be foimd due and owing them, Levi, as executor, demur- 
red generally for want of equity, and as to the residue of the petition an- 
swered that he neither admitted nor denied the original retainer of petitioners, 
the ratification by Frederic, the renewal of the contract after Frederic's death, 
by the surviving partners, but denied that the surviving partners' promises 
were made with his assent, or that he requested the petitioners to attend to 
the business of the firm. The petitioners relied to so much of this document 
as purported to answer the petition, and as to the remainder moved that 
it be stricken out. 

The cause had been referred to a master in chancery In 1900. In Marcii, 
1905, prior to the disposition of the demurrers to Miller and Starr's petition, 
this order of reference was orderetd to stand. No proceedings were taken 
thereunder, and on December 16, 1912, rhe order of reference was set aside, 
and the "cause" referred to another master. In the meantime, by the order 
of September, 1910, Joseph L. Lackner, as administrator de bonis non with 
the will annexed of Frederic C. Weir, deceased, was substituted as complain- 
ant, and, it was ordered that all intervening petitions filed should stand 
without prejudice by reason of the death of Levi O. Weir. 

In February, 1913, testimony was begun to be taken before the master on 
the petition of Miller and Starr. In June, 1913, the hearing was stayed by 
order of court. In .lanuary, 1914, the proceedings before the master Were 
again stayed, and discontinued until the determination in the state court 
of a bill of review of the former proceedings and the judgment in favor of the 
city of Chicago. On March 16, 1914, a decree was entered, denying the mo- 
tion of Miller and Starr for the vacation of the stay orders and for permis- 
sion to proceed with the taking of testimony, the decree reciting that the de- 
murrer to the bill of review in the state court had been sustained, but that an 
appeal therefrom was pending. The decree further denied the motion of 
Miller and Starr for permlgsion to the master to certify the evidence there- 
tofore taken by him, and sustained the objection to any proof on the inter- 
vening petition, and thereupon, on motion of the complainant, dismissed the 
original bill, cross-bill, and all intervening petitions. Fr<Hn this decree^ the 
present appeal was taken. 

It is to be noted that the bill of review in the state court had been filed after 
the city of Chicago, under its plea of set-off, had heen successful In the orig- 
inal litigation, and it may be added that, pending the present appeal, the bill 
of review has been finally dismissed. 

John S. Miller and Merritt Starr, both of Chicago, 111., for appellants. 
Charles H. Aldrich, of Chicago, 111., and Lawrence Maxwell, of Cin- 
cinnati, Ohio, for appellees. 

Before MACK and ALSCHULER, Circuit Judges, and GEIGER, 
District Judge. 

MACK, Circuit Judge (after stating the facts as above). [1,2] 1. 
Concededly, on proceedings to wind up copartnership affairs, creditors 
will be permitted to inter\^ene and file their claims against the copart- 
nership assets and against the individual members of the firm. A 
court of equity, necessarily determining the validity and extent of their 
claims for the purpose of devoting any partnership assets to the pay- 
ment thereof before any distribution as between the copartners, would 
not remit them to another tribunal for full relief, if the partnership 
assets proved deficient, but would give personal judgment against the 
copartners for the deficiency. Johnson v. Miller, SO 111. App. 60. 

[3] But it is contended that this personal deficiency judgment will 
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be rendered only in a case in which there are actual firm assets that 
have- been brought within the jurisdiction of the court. A bill might 
conceivably be brought after all firm assets had been dissipated, for 
an accounting as to the past transactions, and a settlement as between 
the copartners because of tbose transactions might be decreed, regard- 
less of the existence of unpaid partnership debts, and therefore with- 
out a determination of the amount of such outstanding liabilities. 

Such, however, is not the ordinary bill to wind up a partnership, and 
such was not the bill in this case. It was charged, and for many 
years believed by all the parties, that there were partnership assets of 
very great value, namely, the claim against the city of Chicago. In 
and by the bill itself creditors were expressly invited to come into 
the proceedings. One of the essential objects of the original litiga- 
tion was to prevent the defendants from exercising their power over 
this claim or judgment to the detriment both of the complainant, as 
executor of the deceased's personal estate, and of the firm creditors 

When the copartners themselves have asserted, and it may be as- 
sumed have honestly believed in, the existence and value of firm as- 
sets, and thus have invited and led their creditors to come into the 
dissolution litigation for satisfaction of their claims, instead of re- 
sorting to a direct action at law or in equity against the estate of the 
deceased partner or the surviving members of the firm, and to remain 
therein until their rights in such an original action would be barred by 
the statute of limitations, neither principle nor any authority cited or 
found compels or justifies a court of general chancery jurisdiction in 
refusing to exercise that jurisdiction, and to render personal judg- 
ment in favor of the firm creditors, merely because the supposed firm 
assets have finally proven to be valueless. 

[4] 2. Although the claim against the city of Chicago was a chose 
in action, the federal court, through its receiver, obtained control 
thereof. Fini^ creditors were thereby prevented froni seeking to re- 
alize payment of their claims out of this fund, as they might otherwise 
have done through attachment or garnishment pfoceedings in the 
state courts. Whether this claim should eventually turn out to be 
valuable or valueless, either because of a set-off or otherwise, it was 
deemed by the parties and was in fact an asset of the estate — ^an as- 
set which at the time the original proceedings were begun had a very 
substantial value, and which, even at the time appellants' intervening 
petition was filed, was deemed by the parties to be of some value. 
Moreover, the partnership as such was alleged to have a claim against 
the defendants for moneys wrongfully taken from the firm property — 
a claim which, if substantiated, would enable the partnership to share 
pro rata with individual crejlitors of the insolvent partner (Burdick, 
Partnership [3d Ed,] p. 313), and thus perhaps yield something for 
firm creditors. The relative rights of the copartners in and to the 
firm assets at the time that the original bill was filed could not be finally 
adjudicated imtil the rights of the creditors should have been deter- 
mined; the determination, therefore, of the validity and amount of 
the creditors' claims against the firm was certainly proper and ger- 
mane to the subject-matter of the principal proceedings. 
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But, even if there had been confessedly no partnership assets, a 
determination of the affairs of the copartnership and the mutual rights 
of the copartners would have made adjudication of the firm liabilities 
none the less germane or desirable. While creditors could not have 
been compelled to submit themselves to the jurisdiction of the court, 
they were very properly admitted, irrespective of citizenship, for this 
purpose. Only with them before it could the court properly and fully 
wind up the partnership affairs. Not merely in their own interest, 
therefore, but in the interest of the principal parties to the litigation 
and for the purpose of determining the latters' relative rights, are 
creditors permitted to intervene in such proceedings. It may be that 
a personal decree in their favor as against their debtors is not abso- 
lutely essential to the settlement of the main proceedings; but with 
the parties properly before it, not merely as claimants of the fund, 
but as parties, the extent and validity of whose entire claim must be 
found, the jurisdiction of the federal chancery court, m our judgment, 
justifies and requires that, upon the adjudication of the amount of the 
claim, payment thereof should in a proper case be decreed, irrespec- 
tive of the citizenship of the intervening creditors. The decree, how- 
ever, would be against the executor or administrator as such. 

[5, 8] 3. Assuming that under the Illinois statutes a foreign ex- 
ecutor is not subject to suit, clearly this privilege may be waived. 
Weir, as executor, by filing his bill for an accounting, necessarily and 
expressly offered to pay what might be found due from him to the 
defendants ; but, inasmuch as he invited the adjudication of creditors' 
claims, he must be held likewise to have waived any such privilege 
as against them. Decker v. Patton, 20 111. App. 210. Moreover, he 
filed a general demurrer for want of equity to appellants* claim. He 
thereby waived any personal privilege exempting him as a foreign 
executor from suit. Newark Savings Institution v. Jones' Executors,. 
35 N. J. Eq. 406; Palm's Adm'r v. Howard (Ky.) Ii2 S. W. 267. 
Cf. Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 
130. 

[7, 8] 4. Weil v. Guerin, 42 Ohio St. 299 (and se?, too, Gaines v. 
Therman, 8 Ohio N. P. [N. S.] 521, 20 Ohio Dec. 95), construing sec- 
tion 6102 of the Ohio statutes, establishes the separate liabilities of the 
surviving partner and of the estate of the deceased partner for joint 
firm obligations. The clear intimation therefrom is in accordance with 
the overwhelming weight of American authority that in Ohio such a 
claim against the deceased partner's estate may be filed in the probate 
court or sued upon without first exhausting firm assets or establishing 
the surviving partner's insolvency. The claim might therefore have 
been filed against the estate as soon as it accrued. But in our judgment 
it did not accrue until the withdrawal of appellants from the litigation 
after the final decision in the Supreme Court of Illinois, and this was 
within the Ohio statutory period of one year prior to the filing of the 
intervening petition. 

[9] Appellants' claim is based upon a general employment for cer- 
tain litigation, not for a fixed time on a fixed salary. The cause of 
action, therefore, does not accrue from day to day, but only at the 
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termination of the service. Walker v. Goodrich, 16 111. 341 ; 2 
Mechem, Agency, § 2262. The death of Frederic did not necessarily 
terminate the contract. If only for the purpose of winding up the 
affairs, the firm continued thereafter, and the surviving partners 
remained, as they had theretofore been, the managing members of 
the firm. As such, it was their duty on behalf of the firm to continue 
the litigation, and in so doing they were fully authorized to permit 
the continuance of the contract of employment with the appellants, 
entered into in the lifetime and with the assent of Frederic. The ob- 
ligation resulting therefrom is but a continuation of the original obli- 
gation incurred by all of the copartners. That appellants' perform- 
ance was uncompleted at Frederic's death, and was only completed 
thereafter, does not absolve the estate of the deceased partner from 
direct liability therefor, in view of the nature of the services as in- 
cidental to the winding up of the partnership affairs. See Mason v. 
Tiffany, 45 111. 392; Hughes v. Gross, 166 Mass. 61, 43 N. E. 1031, 
32 L. R. A. 620, 55 Am. St. Rep. 375; 2 Mechem, Agency, § 1567; 
In re Kalbfell, 27 Pittsb. Ug. J. (N. S.) 210; Id., 30 Pittsb. Leg. J. 
(N. S.) 274. The situation is totally unlike that which arises when 
a surviving partner incurs new obligations, not incidental to the wind- 
ing up, or gives negotiable paper for old obligations. 

[10] 5. It is clear from the record that the present proceedings 
were not dismissed because of a failure under the old equity rule 69 
to take testimony within three months. The order of re-reference 
in December, 1912, waived any possible laches of any of the parties in 
this respect. 

[11] 6. Appellants, as interveners, had obtained an independent 
standing in the cause." They were entitled to proceed to establish 
their claim. The original plaintiff and defendants might waive their 
mutual accounting, but they could not thereby destroy appellants' 
rights as a party litigant. The court should not permit the original 
bill to be dismissed until such an intervening petition is disposed of 
on the merits. C. & A. R. R. Co. v. Union Rolling Mill Co., 109 
U. S. 702, 3 Sup. Ct. 594, 27 L. Ed. 1081. 

The decree must therefore be reversed, and the cause remanded, 
with directions to permit appellants to proceed with the taking of 
evidence, and for further proceedings consonant with the views here- 
in expressed. ^ 



THE NORMAN B. RBAM. THB SENATOR. WOLVERINE S. S. CO. v. 

PITTSBURGH S. S. CO. 

(Circuit Court of Appeals, Seventh Circuit May 16, 1918.) 

No. 2376. 

1. Collision «g=»98 — Negligence— Disregarding Signals. 

A ship which was proceeding down St. Mary's river at full speed, and 
which collided with another vessel attempting to turn in the river, held 
at fault, because disregarding refusal of the second vessel to consent to 
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passage ; this being so, both without regard to the same and under rales 
23 and 26 of the Wliite Law, and pilot rules 1 to 4. 

2. Collision ^s992 — Passino Vessel— Starboard Hand Rule. 

Where vessel leaving its berth in a river was proceeding directly across 
the course of one coming downstream for the purpose of turning down 
stream, held that, while the starboard hand rule was Inapplicable, the 
rule for passing agreement by signal, or for checking or stopping in Ueo 
thereof, is applicable. 

8. Collision <©=>102—Liabiuty— Vessels at Fault. 

Where a steamer coming down St. Mary's river and one which was turn- 
ing after leaving its berth collided, held that, though the steamer com- 
ing down was at fault in disregarding the one turning, the vessd turning 
was also at fault in crossing the course of the other. 

4. Collision «=5»20— LiIability--Last Clear Chanob Rulk^ . 

The last clear chancy rule is not applicabje in collision cases. 

5. Collision ^=>144 — ^Dama&es— Division. 

Where both vessels which collided were at fault, the liability must be 
divided. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

In Admiralty. Libel by the Wolverine Steamship Company against 
the steamer Norman B. Ream, together with cross-libel by the Pitts- 
burgh Steamship Company against the steamer Senator. From a de- 
cree dismissing the libel, and awarding damages to the cross-Hbelant, 
the libelant appeals. Reversed and remanded for further proceedings. 

Harvey D. Goulder and Frank S. Masten, both of Cleveland, Ohio^ 
for appellant 

H. A. Kelley, of Cleveland, Ohio, for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. On libel and cross-libel for damages growing 
out of a collision, the District Court dismissed the libel, and, finding 
the Senator solely at fault, awarded $10,238.81, with interest, as dam- 
ages to cross-libelant, owner of the Norman B. Ream. The Senator 
claimed damages of $110,000; the Ream, something over $10,000. 

The testimony, taken by deposition, established that the Senator, a 
steamer with a keel length of about 410 feet, laden with ore, was pro- 
ceeding down St. Mary's river at full speed, about 11^ miles an hour, 
on a clear summer morning, somewhat outside the sailing line marked 
on the government's charts between the American mainland on the 
westerly side and Pipe Island, about three-quarters of a mile out The 
Ream, whose keel length is 580 feet, had left a coal dock (which is on 
the American mainland about 3,300 feet west of the sailing line), in- 
tending to wind about and also to proceed downstream. As the Sena- 
tor was making a bend about Sweet's Point light, a little below the 
bend in the charted course, her master had observed the Ream lying 
at the dock. His view of her was obscured for a time by the trees 
on Sweet Island ; when he next observed her, she appeared to him to 
be heading upstream in the direction of Sweet's Point light. At this 
time, when the Senator claims to have sounded her first two-blast sig- 
nal, the vessels are testified by the Senator's captain to have been about 

^=:9For other cases see same toxrtc ft KET-N UMBER is all Key-Numbered Dtgesta ft Indexes 



Digitized by 



Google 



THB NORMAN B. BBAM . 411 

a mile apart; the distance, however, would seem to be nearer two 

miles. \ 

The master of the Ream saw the Senator headed downstream before 
he left his anchorage at the dock. There she lay, bow upstream. To 
avoid a shoal above and to facilitate her turn, she backed, on leaving 
the dock, until she was abreast its southeast comer. Thereupon she 
went ahead under checked sped until her stem had cleared the north- 
west comer of the dock ; then she proceeded full speed ahead under 
a hard aport helm. It was her intention to roimd to and go down the 
river, but when she had progressed about half the distance out to the 
sailing course, her master, discovering she was not swinging to star- 
board as she should, sent his mate, who was amidship, aft to see what 
was wrong with the steering gear. At the same time, and, as the 
Ream's captain and crew testify, before any signal from the Senator 
was heard, the engines wete backed full speed astern for the twofold 
purpose oif stopping her headway and of accelerating her turn, by 
throwing her stern to port and her bow to starboard. Her engines 
were kept rung up full sped until after the collision. 

The first two-bldit signal, which the Senator s captain and crew tes- 
tify was sounded when the boats were a mile apart, was not heard by 
the Ream. A similar second signal, the first heard by the Ream, was 
sounded shortly after her engines were reversed. The distance be- 
tween the two vessels at that time is variously estimated by the witness- 
es between a quarter of a mile to a mile or more ; the testimony satis- 
fies us that it was not less than three-quarters of a mile. The double 
blast was immediately answered by an alarm of several short, sharp 
blasts from the Ream. The Senator replied with another two blasts ; 
the Ream rejoined with another warning alarm. By this time the ves- 
sels had approached within about a quarter of a mile of each other. 
The master of the Senator testified that, on hearing the first alarm of 
the Ream, the Senator immediately hard astarboarded, swinging, in 
his judgment, almost two points ta port; that, when the bow of the 
Senator had cleared the Ream, the Senator hard aported, in order to 
cut her stern to port and away from the Ream ; that he thus overcame 
in less than 250 feet the swing to port and swung a point to starboard. 
His attempt to dodge the Ream failed, however, and she struck his 
boat about 48 feet abaft amidships. He further testified that he knew 
from the danger signals that there was something wrong, and believed 
the signals to indicate that the Ream's captain considered his proposed 
crossing of her bow dangerous and wanted him to keep clear ; tliat he 
kept on full speed for two or three minutes, though he had not obtained 
the requested passing agreement; that, under 9ie rules, he knew he 
should have backed or^checked. 

According to the Ream's testimony, by the continuous backing of 
her engine at full speed, she had overcome her headway at the time 
of the collision, and, if moving at all, was going astern. On the one 
hand, it is contended that the Ream, by virtue of her own headway, 
ran into the side of the Senator; on the other, either that she was 
drawn in by the suction of the vessel crossing her bow full speed, or 
that, after the Senator's bow had cleared the Ream, her stern, still 
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under the influence of the hard astarboarding, continued to cut to star- 
board and swing towards and against the stern of the Ream. 

Subsequent investigation disclosed that a leather in one of the cyl- 
inders of the telemotor had become spongy and tipped back, thus 
preventing the oil in the tube connecting the pilot house and the gear 
aft from being forced one way or another, with the result that the 
steering engine could exert no control over* the rudder. The engineer, 
who had fitted the boat out that spring, inspected the telemotor very 
carefully, installed new leathers in the engine room, examined the 
leathers in the pilot house, charged the telemotor with oil, and tried 
it out thoroughly. The engineer in charge at the time of the accident 
testified that the ordinary life of leather is three to five years, and 
that the ordinary engineering practice is to examine the leathers and 
replace the defective or worn ones in the spring of each year; but it 
is not usual to inspect the leathers during the season. He had made 
on each trip the usual inspection of the chains, engine bearings, and 
packing. He had experienced no trouble with the steering gear since 
he had taken charge at the beginning of the year. The master of the 
Ream testified on cross-examination that he didtsuspect something 
wrong when he sent the mate aft to examine the steering, because it 
frequently acted that way ; but he also said that he .did not think any- 
thing was dead wrong, or he would not have left the dock. 

[1^ 2] The trial judge in his opinion states that: 

"The facta — first, that the Senator understood the Iteam's signals to be 
alarms In response to passing signals; secondly, that. In spite of such under- 
standing, she continued at full speed — ^would seem to malse out a case of 
negligence in navigation, no matter what formal express rules or regulations 
might be applicable to the situation. Her navigator concedes the possession of 
information from the Ream which showed her intention to call him to respect 
— for some cause — a situation of danger or helplessness, crippling her possible 
movements to avoid collision. That, in substance, is his own Interpretation 
of the attendant circumstances. No matter what the rules may have been, 
prudence required him as master of the Senator to take the step of redudng 
speed as the obvious and primary r^uislte of control in the certain closer 
approach to the vessel which had sounded successive alarms." 

He further held rules 23 and 26 of the White Law (Act Feb. 8, 1895, 
c. 64, § 1, 28 Stat. 649 [Comp. St. 1916, §§ 7933, 7936]) and rules 1 to 
4 of the Pilot Rules, promulgated by the Steamship Inspection Service 
applicable ; that the Senator having signaled that he was directing his 
course to port, and the Ream having signaled her nonassent, or her 
view that it was injudicious, the Senator violated his duty to slow 
down or stop. He further held the special circumstance rules (27 and 
28 of the White Law, 13 of the Pilot Rules) inapplicable. We quote 
from his opinion on this point : 

"That is what it purports to be — a rule of exemption from obligation to 
observe the general rules, because of special clrcurastanoes. It does not 
authorize compliance or noncompliance to rest in choice. Nor can an Inex- 
cusable failure to observe the general rules convert the situation brought 
about by such failure into one of 'special circumstances.' Such interpretation 
would make observance of the general rules practically optional, and would 
turn the result of nonobservance into a circumstance which would absolve 
the na\igator from fault The terms of such rule permit departure, rendered 
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necessary by apedal drcnmstanoes, In order to arold Immediate danger; 
and they do not permit departure wtdch, without the special circumstance, 
promotes danger." 

He adds : 

"If, therefore, we give to these rules the force to whidi they are plainly 
entitled, there is nothing in the evidence that suggests that—initially — ^there 
was any extremity Justifying the Senator's disregard of the obligation to clieck 
her speed when the Ream's alarm was sounded ; nor is there any suggestion 
that, prior to the collision, any circumstance of extremity tending to produce 
a collision had developed, except such as was promoted by such disregard of 
the rules. On the contrary, a fair view of the evidence suggests but one ex- 
planation, viz. that the master of the Senator chose to take his chances to 
cross the Beam's bow, rather than to dieck pr stop in obedience to the alarm 
signals. It seems like a plain case of Indulgii^ a ^discretion in respect of 
obeying or d^artlng from the rules.' Chase v. Belden, 150 U. S. 698 [14 
Sup. Ct. 264, 37 L. Ed. 1218]." 

We add only that, especially in view of the failure to establish a cus- 
tom of steamers leaving this dock, to make the turn within the sailing 
line, the Senator, regardless of the rules, had no right to proceed full 
speed, in view of the danger signals, and in reliance upon the Ream 
making the turn within the inner waters. Moreover, in view of the 
angle of collision, which in our judgment,' was not more than 45 de- 
grees from astern of the Senator, it seems dear that, if the Senator 
had checked his speed even slightly, the Ream would have completed 
her turn without collision. Rirtbermore, it is immaterial that the 
Ream's captain did not expect the Senator to stop or check, but to go 
as he pleased, either to starboard or port, for he certainly expected him 
to keep far enough away to avoid collision. The danger signals gave 
the Senator due notice of his duty both under and irrespective of the 
rules ; this he clearly disregarded. 

The John Rugge, 234 Fed. 861, 148 C. C. A. 459, and cases therein 
cited are not applicable to the situation here presented. Concededly, 
the starboard hand rule does not apply where one of the vessels is not 
on a definite course ; but neither reason nor authority makes the rule 
for passing agreement by signal or for checking or stopping in lieu 
thereof, inapplicable, when, as here, the Ream was leaving the dock in 
full view of the Senator, and was proceeding directly across the lat- 
ter's course, though with the known purpose of turning downstream. 

[3] We are, however, unable to concur in the conclusion of the trial 
judge that the Senator's faulty action was the sole proximate cause of 
the collision, and that the Ream's failure more promptly to stop her 
headway is not in any way in proximate culpable relation to it. As- 
suming that no negligence is to be attributed to the Ream, because of 
the failure to discover the condition of the telemotor ; assuming, too, 
that if there were such negligence it did not contribute to the collision, 
because, by promptly backing the engines on discovering that the rud- 
der wodld not work, the Ream swung even more quickly toward star- 
board than would have been possible under a hard aport wheel — 
nevertheless, in our judgment, the Ream was negligent in proceeding 
out as she did. 

While, as before stated, there was no invariable custom to make 
the turn downstream the five-eighths of a mile of water between the 



Digitized by 



Google 



41:4 252 FBDBEAL RBPORTSB 

dock and sailing line, this procedure was quite usual. The Ream, 
of course, was not bound to lie in dock until the route was absolutely 
clear ; but, on the other hand, with the Senator in full view and an- 
other small steamer closely on his starboard, she was bound to exer- 
cise ordinary care in navigation so as to avoid crossing their course. 
Going straight forward full steam on a hard aport helm necessarily, 
however, gave her such headway that she was at least halfway out 
and probably still nearer the sailing line when she attempted to re- 
verse. This headway, she ought to have known, could not be over- 
come until she had passed the sailing line; even there at the point 
of collision, she probably still had a slight headway. Her master 
clearly, but erroneously, believed and acted upon the assumption that, 
because of the starboard, hand rule, or for some other undisclosed 
reason, his was the privileged vessel ; he assumed tliat by the danger 
signal he had cast upon the Senator the sole responsibility so to act 
as to avoid danger. 

[4, B] In our judgment, this negligence of the Ream directly con- 
tributed to the collision ; it was a proximate cause, the effect of which, 
a continuous headway, directly co-operated with the Senator's full 
speed to produce the damage ; the liability to share therein cannot be 
escaped because the SeYiator, by checking after the first alarm, might 
have averted collision, whereas at that time it was too late for the 
Ream further to overcome her headway. This is not a case for the 
"last clear chance" rule; moreover, that rule, in mitigation of the 
common-law principle that makes even the slightest contributory neg- 
ligence a bar to recovery, is not applicable in this country in admiralty, 
where contributory negligence effects only a division of liability. The 
Steam Dredge, 134 Fed. 161, 67 C. C. A. 67, 69 L. R. A. 293. See, 
too. The Pocohuntas (D. C.) 217 Fed. 135 ; The Strathleven, 213 Fed. 
975, 130 C. C. A. 381. See Marsden, Collision (6th Ed.) page 21. 

Each captain displayed a reckless obstinacy and disregard of the 
other's rights. We express no opinion on the extent of the damages 
which must be divided equally between the parties. What part, if 
any, was occasioned by the alleged later negligence of the Senator, 
must first be determined in the district court. 

The decree will be reversed, and the cause remanded, for further 
proceedings in accordance with the views herein expressed. 



VEEDER V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit March 0, 1918.) 

No. 2591. 

1. Searches and Seizures «=»7— Sicarch Warrants — Issuance. 

Under Const Amend. 4, protecting citizens from unreasonable searcbes, 
one's premises cannot be forcibly searched by the suspicious and curious; 
nor can a disinterested officer of the law search premises, unless armed 
with a search warrant. 
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2. Searcites and Skizxtbes ^=>3 — Search Wabrants — Issuance. 

No search warrant should be issued, unless the judge to whom ap< 
plication is made has been furnished with facts under oath tending to 
establish probable cause for issuance of the search warrant. 

3. Searches and Seizures ^=»3 — ^Issuance — Pbobabub Oauss. 

The finding of the probable cause for the issuance of a search warrant 
is one exclusively for the court, and not for the affiant or deponent seek- 
ing the issuance of the same. 
'4. Searches and Seizures ^=>3 — Issuance — ^Probablg Cause. ^ 

Act June 15, 1917, c. 30, contemplates the Issuance of search warrants 
only when felonies have been committed that are presently prosecutable 
within the Uoited States, and does not warrant the issuance of search 
warrants for the seizure of property, etc., used In felonies long since 
barred by limitations. 
5. Seabches and Seizubes ^s>3 — ^AFriDAvnB — Sufficiency. 

Under Const. Amend. 4, prohibiting unreasonable sear(dies, and Act 
June 15, 1917, c 30, providing for search warrants, etc., an affidavit and 
deposition for search warrants to examine books, memorandums, etc, to 
discover a conspiracy between packing companies tor the hoarding of food, 
etc, held insufficient to «how probable cause, authorizing issuance of the 
warrant 
d. Seabches and Sezzubbb ^s39S^~Deniai. ov Wabraniv-Effbot. 

The denial of a search warrant on the ground of the insufiicleiicy of 
the affidavit and deposition is not a bar to furtlier proceedings. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Proceeding by the United States of America for the issuance of a 
search warrant for the examination of books, etc., in the possession 
of Henry Veeder. The search warrant was issued, and Veeder brings 
error. Reversed, with direction to quash the search warrant. 

Elwood G, Godman and John J. Healy, both of Chicagb, 111., for 
plaintiff in error. 

Charles F. Cl3aie and Joseph B. Fleming, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

BAKER, Circuit Judge, This writ of error challenges the sufficien- 
■ cy of the affidavit and deposition on which a search warrant was issued 
tinder title 11 of the act of June IS. 1917 (40 Stat. 228, c. 30). 

By the Fourth Amendment to the Constitution the people declared 
the limit beyond which Congress may not go in authorizing search war- 
rants, namely : 

"The rights of the people to be secure in their persons, houses, papers and 
effects against unrea^nable searches and seizures shall not be violated, and 
no warrants shall Issne, bnt upon prolmble cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons 
or things to be iseized." 

This limitation was clearly observed in the act in question. * 
Section 2 defines the property and papers that may be seized as 

follows : 
(1) "When the property was stolen or embezzled in violation of a law of 

the United States." 
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(2) ''When the property was used as the means of oommittin^ a felony; In 
which case It may be tak^i on a warrant from any house or other place In 
which it is concealed, or from the possession of the person by whom it was 
used in the commission of the offense, or from any person in whose posses- 
sion it may be." 

(3) "When the property or any papers Is possessed, amtrolled or used in 
violation of section 22 of this title." 

Section 22^ so referred to, reads thus : 

"Whoever, in aid of any foreign government, shall knowingly and willfully 
have possession of or control over any property or papers designed or In- 
tended for i^e or which is used as the means of violating any penal statute, 
or any of the rights or obligatiojis of the United States under any treaty or 
the law of nations, shall be fined not more than $1,000 or Imprisoned not 
more than two years, or both." 

Sections 3 and 5 prescribe the character of application that must be 
made for search warrant: 

Section 3: "A search warrant cannot be Issued but upon probable canse, 
supported by aflidavit, naming or describing the ^person and particularly 
describing the property and the place to be seardied." 

Section 5: "The affidavits or depositions must set forth the facts tendinis 
to establish the grounds of the appUcation or probable cause for believing 
that they exist" 

Mclsaac, an examiner in the service of the Federal Trade Com- 
mission, made an affidavit: 

"That he has good reason to believe, and does verily believe, that in and 
upon certain premises within said district and division, to wit. In suite 
1200 in the building at 76 West Monroe street. In the dty of Ohlcago, known 
as the FL Dearborn Bank Building, said suite being the offices occupied by 
one Henry Veeder, there has been and now Is located and copcealed certain 
property, to wit, books of account, minute books, letterpress copy books, ledg- 
ers, journals, cash books, day books, memorandum books, bank books, diecfc 
books, receipt books and other documentis, which other documents are more 
particularly enumerated, described and indexed by words, letters and figures, 
as follows, to wit: [Then follows a Ust of references to letter files, and 
document files, comprising about 2,000 Items] which said property has been 
used as a means of committing certain felonies ; that Is to say, the felony oo 
the part of Swift & C3ompany, a corporation organized under the laws of 
the state of Illinois, of storing, acquiring and holding for the purpose of limit- 
ing the supply thereof to the public, and affecting the market price thereof in - 
commerce, among the several states, of certain articles suitable for human 
food, to wit, meats^ canned vegetables, canned fruit, canned fish, poultry, 
cheese, butter, eggs and oleomargarine; the felony on the part of said oor- 
I)oration of willfully making false entries and statements of fact in certain re- 
ports pertaining to the ownership and control of subsidiary corporations by 
said corporation, which the Federal Trade Commission required It to make un- 
der subdivision (B) of section 6 of the act approved September 26, 1914, en- 
titled An act to create a Federal Trade Oommlsslon, to define Its powers and 
duties, and for other purposes; the felony on the part of said corporation 
of willfully making false entries In divers accounts, records, and memoranda 
kept by said corporation of all facts and transactions appertaining to the 
business of said corporation. It being a cor];)oratlon subject to said act of 
CJongress; the felony on the part of said corporation of wUlfuUy neglecting 
and falling to make or causing to be made full, true, and correct entries In 
said accounts, records, and memoranda of all facts and transactions apper- 
taining to the business of said corporation ; and the felony of engaging In a 
conspiracy \vith Armour & CJompany, Morris & Oompany, Wilson & Company, 
Inc., CudrJiy & Company, and with divers other corporations, and divers in- 
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dividuals and partnerships to defraud the United State* throngh and by 
means of collusive bidding npon contracts to be let to the lowekst bidder to 
furnish to the United States large quantities of meats, hideb, leather, can- 
ned goods, and other commodities for the use of the military and naval forces 
of the United. States." 

As illustrative of the wide scope of the list includ'ed in the affidavit 
and covered by the search warrant, the following items arc noted : 

Anthony, D. M., for memorial papers see In Memoriam file A- 37 

Accidents Swift & Company A- 2C 

Attorney's Lien • A-135 

British income tax A-231 

Cafies, Ref. to pending and disposed of cases A- 58 

Chicago Daily T^w Bulletin A- 98 

Chicago Law Institute A-114 

Law Books A- 80 

Lost B(md8 A-103 

Purchase of— Southeastern Reporter, Northwestern Reporter, South- 
western Reporter A-190 

Smoke violation, Oliicago A- 52 

Wide tire ordinance, Chicago .' A- 34 

Adamson Law 644 

Sstate of Samuel W. Allerton 401 

Cook Ootmty Employes' Benevolent Ass'n * . . . . 590 

Deep waterway. 111 42 

Estate of Theodore Newcomber 613 

Inheritance tax laws of various states 658 

Kenwood Eyangellcal Church 367 

Lake Forest University 146 

Ofl3ce keys 400 

U. S. Supreme Court 275 

Wect JPolnt Academy 638 

West Skokie drainage district 146 

Mclsaac's deposition is as follows : 

"Q. State, if you know, whether there are certain papers and documents 
there in the office of Mr. Veeder, relating to Swift & Company. 

''A Yes, sir; there are. 

*'Q. Just state, if you will, what those papers and documents ara 

*'A. There are a large number of papers. 

"Q. A]£o state \X^ occasion of your going and seeing them there. 

"A. I made a partial examination of the papers bf Henry Yeeder, and 
he has a large quantity of flies, among the papers showing that they have 
been used in the commission of various felonies, one of them being in con- 
nection with the alteration of the books of Swift & Company, and other com- 
panies; some of them concerning violations of law that would make them 
guilty at this time of hoarding not only beef, but of storing food products 
with the ultimate purpose of enhancing the prices thereof. 

''Q. What food? 

"A Canned goods, canned flsh. poultry* cheese, butter, eggs» all kinds of 
canned vegetables, and other foods. There are also papers there which show 
the false entry or various false entries, made in books, account books, and 
papers required under the Federal Trade Commission Act. 

"Q« Books of whom? 

•*A. Books of Swift & Coftipany in the posseeBlon of Henry Veeder. 

"Q. What else? 

•*A. There are other records which have been used in the furtherance of a 
eonsplrncy, between Swift & Oompnny, Armour & Company, Morris & Com- 
pany, Cudahy & Company and Wilson & Company, for the purpose of de- 
252 F.— .27 
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fraudlng the United States goyenunent In Udding upon contracts tor the 
supply of hides, foods, leather, etc., for the government. 

*'Q. What ^se did you see there? 

"Judge Landis: You say you have seen these papers? 

"A. I have sef^n some and have had a glance at otiiera, which I was not 
permitted to Inspect In detail, and apparently there are a great number of 
files there whldi relate to all these matters." 

[1-5] A brief statement of the applicable principles of law will suf- 
fice, for they are so well settled, so obvious from a reading of the con- 
stitutional and statutory provisions in question, so founded in the in- 
stinctive sense of natural justice, that no elaboration of the grounds 
therefor is needed. 

One's person and property must be entitled, in an orderly democ- 
racy, to protection against both mob hysteria and the oppression of 
agents whom the people have chosen to represent them in the admin- 
istration of laws which are required by the Constitution to operate up- 
on all persons alike. 

One's home and place of business are not to be invaded forcibly and 
searched by the curious and suspicious ; not even by a disinterested 
officer of fhe law, unless he is armed with a search warrant 

No search warrant shall be issued unless the judge has first been 
furnished with facts under oath — ^not suspicions, beliefs, or surmises— 
but facts which, when the law is properly applied to them, tend to es- 
tablish the necessary legal conclusion, or facts which, when the law is 
properly applied to them, tend to establish probable cause for believ- 
ing that the legal conclusion is right. The inviolability of the accus- 
ed's home is to be determined by the facts, not by rumor, suspicion, 
or guesswprk. If the facts aflEord the legal basis for the search war- 
rant, the accused must take the consequences. But equally there must 
be consequences for the accuser to face. If the sworn accusation is 
based on fiction, the accuser must take the chance of punishment for 
perjury. Hence the necessity of a sworn statement of facts, because 
one cannot be convicted of perjury for having a belief, though the 
belief be utterly unfounded in fact and law. 

The finding of the legal conclusion or of probable cause from the ex- 
hibited fa^ts is a judicial function, and it cannot be delegated by the 
judge to the accuser. 

No search warrant should be broader than the justifying basis of 
facts. For example, if a murder has been committed by means of a 
shot from a gun and by no other means, the search warrant should 
not direct the officer to enter the accused's home and seize the family 
register of births and deaths. And as the serving officer has no dis- 
cretion in executing the search warrant in its entirety, the householder 
is entitled to have the search warrant quashed. 

It is not every kind of property that may be seized under a search 
warrant. Limited by Mclsaac's accusatioi^ the statute applies only to 
property that "was used as the means of 'committing a felony." By 
exclusion, therefore, papers and documents which afford evidence 
that a felony has been committed, but which were not the means of 
committing it, are immune from seizure. 
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Applying these principles to Mclsaac's affidavit, we observe that not 
a single statement of fact is verified by his' oath. AH he swears to is 
that "he has good reason to believe and does verily believe" so and 
so. He does not swear that so and so are true. He does not say why. 
he believes. He gives no facts or circumstances to which the judge 
could apply the legal standard and decide that there was probable cause 
for the aiffianit's belief. There is nothing but the affiant's application of 
his own undiSiClosed notion of the law to an undisclosed state of facts. 
And under our system of government the accuser is not permitted to be 
also the judge. 

• Assuming that the "other documents," which are listed under ref- 
erence letters and figures, are described with the- particularity required 
by the statute, we observe that the precedingly mentioned "books of 
account, minute books, letter press copy books, ledgers, journals, cash 
books, day books, memorandum books, bank books, check books, and 
receipt books," are only generically described. 

We ©bserve, too, that Mclsaac states his belief that "said property 
was used as a means of committing certain felonies," without stating 
the basis of his belief that the various items were so used. If the 
facts were disclosed, they might or they might not afford probable 
cause for believing that Veeder's In Memoriam file, his lists of law 
books, his copies of the smoke and the wide tire ordinances of Chica- 
go, his office keys, etc., were the means used in committing the packers' 
assumed crime of controlling the price of beef. 

Further we notice that neither time nor place is laid for the unnamed 
acts that are suj^osed to constitute felonies. We take it as unques- 1 
tionable that the statute contemplates the issuance of search warrants 
only when felonies have been committed that are presently prosecuta- 
ble within the United States. We assume that no judge would issue 
a search warrant directing the officer to break into a museum and seize 
and carry away the dagger Brutus used in assassinating Caesar. The 
district attorney suggests that we must take judicial notice of the fact 
that some of the criminal statutes which are believed to have been vi- 
olated were enacted within the past three years. True, but there is 
nothing in the record to show that Mclsaac did not believe that such 
statutes could be used retroactively to punish acts done generations 
ago. 

Turning to Mclsaac's d'eposition, we note his statement of fact that 
there are in Veeder's office many papers and documents relating to 
Swift & Company, and that he has seen some and had a glance at oth- 
ers. But he utterly fails to state what he saw. He gives a mixed legal 
and fact opinion that the undisclosed things he saw establish that many 
papers and documents were used in the commission of various felo- 
nies, including conspiracy, false entries, and hoarding food.. Neither 
with respect to the authorization of a search warrant nor the partic- 
ularity with which instruments of crime must be described is the depo- 
sition any better than the affidavit. 

We thoroughly agree with the learned District Judge that the shield 
of the Constitution does not protect property that has been used in the 
commission of a felony, and that such outlaw property is subject to 
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seizure by search warrant under this statute. But we find that the 
Constitution and this statute forbid a search warrant unless the issuing 
magistrate shall first properly draw the necessary legal conclusion 
from facts duly presented to him under the oath of the accuser. And 
in the record now before us we find no such presentation of facts. 

[6] Needless to say, the present judgment is not a bar to further pro- 
ceedings. 

Reversed, with direction to quash the search warrant 



MIDKIPF V. COLTON et aL 

(Circuit CJourt of Appeals, Fourth Circuit April 19, 1918.) 

No. 1421. 

1. Lost Instruments ^=>3 — ^Establishment— Jurisdiction of Equity. 

Court of equity may be invoked by claimant of minerals to eetablish 
deed, on which his tltie d^ends, lost or destroyed by adversary, to the 
end that by preservinj; and recording he may protect himself against 
bona fide purchaser and show good marketable title. 

2. Estoppel €=»29(1) — ^Bt Deed— Grantee. 

Though deed was executed, under power of attorney authorizing it ia 
compromise of pending action, after judgment for principals, the gran- 
tees accepting and holding under it are estopped to allege its consequent 
Invalidity, against the grantors ratifying it and claiming under reserva* 
tion therein. 

3. Mines and Minerals €=s>55(1) — Oonvetanc©— Acceptancid— PREsimpnos. 

There is a strong presumption that deed of land, reserving minerals, 
executed after grantees had been adjudged to have no interest in land, 
was accepted; it having conferred benefits on th^n and be^i found in 
the possession of one of them. 

4k Mines and Minerals ^=>55(1) — Convetance— Acceptance— Evidence. 

Acceptance of deed, reserving minerals, by grantee having no title, hdi 
shown against his claim of adverse possession, notwithstanding his tes- 
timony of its receipt with understanding that if accepted it was to be re- 
turned to grantor. 

6. Adverse Possession ^=s>31 — ^Possession After Adverse Judgment. 

After Judgment against defendants in ejectment they could not assert 
subsequent adverse possession against the plalntlfiF till notice to him 
that they were so holding. 

0. Vendor and Purchaser Q=»244 — Bona Fide Purchaser— Notice— Evi- 
dence. 

Claimant of land, as purchaser without notice, free of reservation of 
minerals in deed to his grantor, held shown put on notice of deed's con- 
tents, by testimony of his witness, his grantor and father, that he talk- 
ed with him about such* deed when he purchasc-d. 

7. Mines and Minerals ^=^49 — SeverancRt— Adverse Possession. 

A purchaser of land, with notice of severance of minerals and surface 
by 'deed of land with reservation of minerals, could not claim them by 
adverse possession of surface, but could start adverse possession of them 
only by working them, or otlier act of dominion showing afisertlon of title 
and use in accordance therewith. 

Pritchard, Circuit Judge, dissenting. 
^s»For oth«r cues aee tame topic & KEY-NUMBER in all Key-Numbered Dlgeets A Indexei 
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Appeal from the District Court of the United Stales for the Soutii- 
em District of West Virginia, at Huntington; Benjamin F. Keller, 
Judgpe. 

On rehearing. AflBrmed. 

For former opinion, see 242 Fed. 373, 155 C. C. A. 149. 

Maynard F. Stiles, of Charleston, W. Va., for appellant. 

W. R. ThcMnpson, of Huntington, W. Va. (J. S. Clark and H. A. 
McCarthy, both of Philadelphia, Pa., and W. C. W. Renshaw, J. H. 
Meek, and Z. T. Vinson, all of Huntington, W. Va., on the brief), for 
appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The material allegations of the bill are: 
The recovery in August, 1880, in an action of ejectment by Abiel A. 
Low and others, complainants* predecessors in title, of a large body of 
land including die tract of 194 acres claimed by defendants Abraham 
Midkiff and Newton Midkiff; the execution on September IS, 1882, 
of a deed by Low and others, plaintiffs in the action of ejectment, by 
J. I. Kuhn, their attorney in fact, to Abraham H. Midkiff, Solomon R. 
Midkiff, and Harriett Adkins, defendants in that action, conveying the 
land in dispute, with the reservation to the grantors of the minerals 
and easements necessary for their development; acceptance of the 
deed by the grantees and their agreement to have it recorded; the 
loss or destruction of the deed without recording, in some way un- 
known to complainants (if the deed was lost, the loss from inadvert- 
ence, if destroyed, the destruction with tbie fraudulent intent on the 
part of the grantees or those claiming under them to remove by de- 
struction the muniment of the complainants' title to the minerals); 
complainants' failure to find the deed after diligent search ; preserva- 
tion by Kuhn of the copy of the deed attached as an exhibit to the bill ; 
recent execution of a lease by S. R. Midkiff and Newton Midkiff for 
oil and gas purposes ; possession of the surface but not of the minerals 
by A. H. Midkiflf, S. R. Midkiff, Harriett Adkins, and those claiming 
under them since the execution of the deed by PCuhn, attorney in fact ; 
possession by the complainants and their predecessors in title of the 
minerals and payment of the taxes on the entire land embraced in the 
recovery of 1880 since 1890, when they began to drill for oil and gas, 
without any claim of possession or title to the minerals on the land 
in dispute by the defendants or their predecessors in title after the 
execution of the deed by Kuhn, attorney in fact, until the recent dis- 
covery of oil and gas in the vicinity ; purchase by Newton Midkiff of 
a portion of the land with notice of the deed of Kuhn. 

The relief asked was that the alleged lost deed be established; that 
the title and possession of the complainants to the minerals and mining 
rights be quieted; that all deeds and leases under which any of the 
defendants claim title to the minerals be canceled ; that the defendants 
be enjoined from asserting title to the minerals by lease, conveyance, 
or any other manner, and from hindering and delaying complainants 
in the enjoyment and development of their mineral rights. 
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The defendants by their answer objected to the jurisdiction of the 
court of equity on the ground that the complainants had a plain and 
adequate legal remedy; and they denied the recovery of the judgment 
in the ejectment against them or their predecessors in title, the posses- 
sion of the complainants or their predecessors in title, and the execu- 
tion of the deed by Kuhn. As to the deed they averred : 

"These defendants further deny that any sadx deed was etver reoelTed or 
accepted by the said Solomon R. Mldkiff, Abraham Mldkiff, and the said Har- 
riett Adkins, and they ayer that no such deed within the knowledge of these 
defendants was ever executed or placed upon the records of Lincoln county, 
W. Va." 

The District Court. overruled the objections to the jurisdiction, and 
on the testimony made a decree granting the relief asked by the com- 
plainants. 

[ 1 ] The jurisdiction of the court of equity cannot be doubted. True, 
there is authority for the statement that, where nothing more appears 
than that a claimant to land wishes to assert title under a lost deed, 
equity will not aid him to establish it, because he may at once bring his 
action of ejectment and avail himself of the lost deed by proving its 
execution and contents as effectually at law as in equity. Whitfield v. 
Taussat, 1 Ves. 392, 1 Story, Eq. 84. With the correctness of this 
view we are not concerned, for the bill sets out other grounds for 
equitable relief in alleging that by the Kuhn deed the surface and 
minerals were severed, that since its execution the' defendants have 
not been in possession of the minerals, that the deed was left in the 
custody of the grantees and accepted by them, that they have either 
inadvertently lost it or fraudulently destroyed it, that it has not been 
recorded, and that in contravention of it defendants have recently 
asserted title to the minerals. The deed not being recorded, there is 
danger to the complainants of a conveyance by the defendants to a bona 
fide purchaser without notice of the severance of the surface from the 
minerals and of the complainants' ownership of the minerals, relying 
on the defendants' occupancy of the surface as conferring title by ad- 
verse possession of both surface and minerals. Moreover, the market 
value of complainants' property is affected by their inability to show by 
a record of the Kuhn deed that defendants' occupancy of the surface 
was not adverse holding of the minerals. 

Equity will aid a claimant to land in establishing a deed upon which 
his title depends, lost or destroyed by an adverse claimant, to the end 
that he may by preserving and recording protect himself against a bona 
fide purchaser for value and that he may be able to show a good mar- 
ketable title. The right to invoke the protection of the court of equity 
under such circumstances is established by authority from which there 
is no dissent. Simmons Co. v. Doran, 142 U. S. 449, 12 Sup. Ct. 239, 

35 L. Ed. 1063; Sharon v.* Tucker, 144 U. S. 533, 12 Sup. a. 720. 

36 L. Ed. 532; Cartright v. Cartright, 70 W. Va. 507, 74 S. E. 655, 
Ann. Cas. 1914A, 578; 17 R. C. L. 1170. 

[2] On the merits it is first contended by appellants that the suit 
must fail and the judgment must be reversed because the deed executed 
by Kuhn, under power of attome>^ wnicn complainants seek to es- 
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tablish; was not embraced in the authority conferred on him. It is true 
that the pbwer of attorney on its face ^ves authority only to execute 
such deeds "as may be proper and necessary to execute in order to set- 
tle and compromise certain actions of ejectment now pending/' and 
the deed here in question was not executed until the suit had culmi- 
nated in adjudgment in favor of the plaintiffs. But if the grantees 
accepted the deed and held the land under it, they would be estopped 
from alleging its invalidity against Kuhn's principals ratifying it and 
claiming under it. They could not accept the benefit of it by remaining 
in possession and using the land, and afterwards repudiate it in the 
effort to escape its limitations and reservations. 

[3, 4] The next defense is that the deed conveying the surface to 
the Midkiffs and reserving the mineral rights was never accepted. At 
the time tlie deed was made, the grantees had been adjudged to have 
no interest whatever in the land. Since the deed from the owners 
conferred benefits on them and was found in the possession of Abra- 
ham Midkiff, one of the grantees, there is strong presumption of its 
acceptance. Guggenheimer v. Lockridge, 39 W. Va. 457, 19 S. E. 874 ; 
12 R. C. L. 999-1000. 

This presumption is re-enforced by conduct of the grantees proving 
its acceptance. Abraham Midkiff testified that he could not remember 
whether Solomon and his sister, Harriett Adkins, the other grantees 
named in the deed, were present when the deed was given to him or 
not ; but he testified that he had talked to Solomon about it It was 
retained and carefully preserved by Solomon and Abraham Midkiff, 
two of the grantees. Abraham, the grantee who originally received 
the deed, afterwards acquired the interests of the others. After that 
Acquisition he was still presumptively, and under the proof, holding 
under the deed when he sold to his son, Newton, in 1899. The evi- 
dence shows beyond doubt that the existence and terms of the deed 
were well known and much discussed in the entire family, and that it 
was accepted and carefully preserved as a muniment of title. 

The only evidence tending to show that the deed was not accepted is 
that of Abraham Midkiff that it was brought to him by Kuhn as a 
proposition to compromise the^ judgment in ejectment and was re- 
ceived by him with the understanding that if it was accepted as a 
compromise he was to return it to -Kuhn ; that he concluded not to 
accept it, and said nothing more to Kuhn about the matter. The 
statement that the grantees were to return to the grantors the deed, 
which was their only protection, if accepted, even if it were not dis- 
proved by their conduct, is intrinsically improbable, if not incredible. 
The danger of its acceptance by the court is emphasized by the fact 
that Kuhn, the attorney in fact who made the deed, is dead. When 
its improbability is considered in connection with the other circum- 
stances showing acceptance of the deed, the defendant's case appears 
to have no substantial foundation. If a grantee who has no title to 
land receives a deed of conveyance from the true owners at the time 
it was made, carefully preserves it, and produces it from his posses- 
sion, be allowed to defeat it by testifying that he never accepted it and 
that he has been holding adversely to it, the result would be un- 
fortunate insecurity of land titles. 
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[5] Atter the recovery in ejectment, the defendants in that suit 
could not assert title by adverse possession against the plaintiffs ad- 
judged to be the true owners, until they gave notice that their holding 
was adverse and in the assertion of actual ownership in themselves. 
No such notice was ever given. As to the defense of adverse pos- 
session set up by a party in the same position, the Suprerfie Court, in 
Root V. Woolworth, 150 U. S. 401, 415, 14 Sup. Ct. 136, 140 (37 L. 
Ed. 1123), says: 

"In his position he could not have as^rted adyerse possession after the de- 
cree against him, ^dthout bringing express notice to Morton or his vendees 
that he was claiming adversely. Without su<di notice the length of time in- 
tervening between the decree and the institution of the present suit would give 
him no better right than he previously possessed, and his holding possession 
would, under the authorities, be treated as in subordination to the title of the 
real owner. This is a well-established rule." 

[8] Equally untenable is the position that Newton Midkiff was a 
purchaser for value without notice. It is true he denied that he had 
any notice of the deed until the commencement of this suit; but 
Abraham Midkiff, his father, a witness introduced by him, testified 
that he talked with him about the deed at the time he purchased. 
Thus he was put upon notice of its contents, 

[7] Nor is Newton Midkiff in a position to claim the minerals by 
adverse possession. At the time he purchased from Solomon, the 
minerals and the surface had been severed by a conveyance of the 
true owners of the land with a reservation of the minerals. He 
bought with notice of this severance, and therefore could not claim 
the minerals by adverse possession of the surface. Adverse posses- 
sion of the minerals could have been started only by actual working 
of them or some other act of dominion over them showing assertion 
of title and use in accordance therewith. Wallace v. Elm Grove Coal 
Co., 58 W. Va. 449, 52 S. E. 485, 6 Ann. Cas. 140; Plant v. Humph- 
ries, 66 W. Va. 88, 66 S. E. 94, 26 t. R. A- (N. S.) 558; Kiser v. 
McLean, 67 W. Va. 294, 67 S. E. 725, 140 Am. St. Rep. 948; Stein- 
man V. Jessee, 108 Va. 567, 62 S. E. 275. 

The decree of the District Court is supported by the clear pre- 
ponderance of the evidence. 

Affirmed. 

PRITCHARD, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority of the court in this instance, and in the main 
my reasons for not doing so will be found in the opinion of this court 
when this suit was here at the former ♦learing. In addition to what 
the court said on that occasion as respects what is known as the Kuhn 
deed, in a suit like this I think it is well to consider the parties — 
their station in life and their capacity for properly determining as to 
what one would do when situated as Abraham Midkiff was at the 
time Kuhn approached him with the compromise deed. 

The appellees are a corporation owning large tracts of land, and 
exploiting the same for gas, oil, coal, and other minerals, and having 
ample means for the prosecution of that work from the time of the 
purchase of the land until the products are taken from the soil. It 
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must be assumed from what appears in the record that this corpora- 
tion was able to employ counsel learned in the law, and therefore well 
prepared to guard its interests of the corporation at every turn, in a 
legal sense, at the time of this transaction. 

' On the other hand, it appears that the appellant and those under 
whom he claims are plain mountain people with small means, and 
owing to their lack of early training were in no sense a match for 
the able and adroit representative of the corporation. It is true that 
the appellees insist that they have shown that Abraham Midkiff was 
represented by counsel in the suit wherein appellees obtained a judg- 
ment for the recovery of this land ; but Midkiff testified positively that 
he never employed counsel for that purpose, and that, after he was 
told by Kuhn that a judgment had been entered against him declar- 
ing the title to be in appellees, he immediately took such steps as he 
in his humble way thought proper in order to protect his interests, but 
that he failed to ascertain any information calculated to put him upon 
notice of the existence of such judgment. That Abraham Midkiff 
recognized his inability to cope with Kuhn is made apparent by his 
refusal to sign the deed at the time it was presented to him, and the 
further fact that he laid it aside in order that he might make an in- 
vestigation as to the truthfulness of the statements made to him by 
Kuhn. Under these circumstances, to bind Abraham Midkiff by a 
technical construction of the law would, in my judgment, be giving 
an undue advantage to the strong as against the weak. 

The conduct of the corporation and its agents since the pretended 
delivery of the deed clearly shows that they have not used that dili- 
gence which one must show when he .invokes the aid of a court of 
equity. For 31 years appellees and their agents could have had ac- 
cess at any day to the records of Lincoln county, where they could 
have ascertained as to whether the deed had been signed by Midkiff 
and placed upon record. This they failed to do. Neither does it ap- 
pear that the corporation or its agents ever made any further request 
of Midkiff to sign the deed in question. They knew full well that 
unless the deed was signed and accepted and placed upon record 
it would not avail them. 

In interpreting the conduct of these people, which means taking 
into account what they did and said as respects this matter, it is high- 
ly important that all these facts should be given due weight. What 
might be sufficient to bind a well-educated business man, trained in 
the conduct of his business, ought not in a court of equity prevail 
against the weak and uneducated. Under these circumstances, I can- 
not escape the conclusion that the appellees are guilty of laches, and 
therefore should not be permitted to maintain this suit for that rea- 
son if for no other. 

While the question of jurisdiction was raised by the assignments 
of error when the cause was here in the first instance, that question 
was not formally disposed of, and therefore remains open. Upon a 
further and more mature consideration of this matter, I think the 
question of jurisdiction demands our careful consideration. 

It cannot be reasonably insisted that the court below had jurisdic- 
tion of this suit to remove a cloud from or to quiet title, inasmuch as 
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the proof clearly shows that the appellant was and had been in pos- 
session of this property for about 31 years at the time of the institu- 
tion of this suit. It also appears from the bill that the lands in ques- 
tion had been leased to certain parties for oil and gas purposes, and 
we must assume that the lessees were at the time of the institution of 
this suit in the adverse possession of the minerals, holding imder ap- 
pellant. 

In the thirteenth paragraph of the bill, among other things, it is 
alleged : 

"That the recent discovery of oil and gas In the vicinity of the said land had 
caused the same to become of considerable value, and your orators are In- 
formed, and now allegje upon such information and belief, that the said de- 
fendants and each of them are now asserting some claim or title to the said 
minerals." 

As we have stated, the evidence clearly shows that the appellant 
and those under whom he claims have been in the open, notorious, 
and adverse possession of these lands for more than 31 years. The 
appellees denied that the appellant was in possession, and pleaded 
sole seisin, which clearly raised the issue as to who possessed the 
legal title and had the effect of depriving the court below of juris- 
diction. Baylis v. Travelers' Ins. Co., 113 U. S. 316, 5 Sup. Ct 494, 
28 L. Ed. 989; Gilbert et al. v. Hopkins et al. (C. C.) 171 Fed. 704; 
Id., 204 Fed. 196, 122 C. C. A. 432. Notwithstanding this, the juris- 
diction of the court below was invoked for the sole purpose of es- 
tablishing the existence, contents, and loss of the alleged deed from 
Low and others to A. H. Midkiff and others, as evidence of title to 
the minerals which appellees allege they reserved, and upon' which 
the court was asked to declare appellees the legal owners of the same, 
and therefore entitled to possession. It is well settled that in an 
ejectment suit one may sue for the possession of the property of an- 
other in an action of ejectment notwithstanding his recovery is de- 
pendent upon the establishment of lost instruments. 

In the case of Donaldson v. Williams, 50 Mo. 407, the court, among 
other things, said : 

"Plaintiff may sue directly in ejectment for the possession of property, al- 
though his suit is based upon lost instruments. He need not in the first in- 
stance resort to a bill in equity to prove the making and loss of the deeds." 

Therefore appellees had a plain and adequate remedy against the 
appellant for the establishment of the alleged lost deed in an action 
of ejectment. The burden was upon the appellees to show by a pre- 
ponderance of evidefice the existence, contents, and loss of the deed, 
which involved mixed questions of law and fact entitling appellant to 
have the same tried by a jury. Smith v. Moore, 149 N. C. 185, 62 
S E 892 

United States Revised Statutes, § 723 (Comp. St. 1916, § 1244), is 
in the following language : 

"Suits in equity shall not be sustained in any court of the United States m 
any case where a plain, adequate, and complete ifemedy may be had at law." 

This statute is not only declarator}'^ of the principle to which I have 
just referred, but it was intended to impress the importance of the 
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same upon those charged with the administration of justice. I can- 
not understand upon what theory this rule should not apply where 
it is sought to prove or establish deeds, as well as in any. other ac- 
tion, wherein it appears that the appellee has a plain and adequate 
remedy at law. I do not mean to say that a court of equity would 
not have jurisdiction to prove, restore, and establish a lost deed or 
other muniment of title where it is the main relief sought to be es- 
tablished. However, in this instance the main relief which appellees 
seek is not cognizable in a court of equity involving as it does legal 
title and possession of the lands in question, and therefore that which 
is merely incidental to the right upon which appellees base their ac- 
tion for relief is not sufficient to extend jurisdiction of a court of 
equity over the legal rights and questions which must necessarily be 
determined in order that appellees may prevail. 

"To enable a party to come Into equity for relief In case of a lost deed, he 
must establish, f&fther that there is no remedy at all at law, or no r«nedy that 
Is adequate to the circumstances of the case." 13 Am. ft Eng. Bnc. of Law, 
1073; 1 Story's Eq. Jur. (13th Ed.) ( 54: Dormer v. Fortescue, 3 Atk. 132; 
Dalton V. Coatsworth, 1 P. Wms. 731 ; Worthy v. Tate, 44 Ga. 152. 

"The bill must always lay some ground besides the mere loss of title deeds 
or other instruments to satisfy a prayer for relief; as that the loss obstructs 
the right of the plaintiff at law, or leaves him exposed to undd|l)erils in the 
future assertion of his rights." 1 Story's Bq. Jur. | 84; Mitf. B^Pl. 113, 114. 

It was said by Lord Hardwick, in Whitfield v. Faussat, 1 Ves. 392 : 

"The loss of a deed is not always a ground to come Into courts of equity for 
relief ; for, if there was no more in the case, although the plaintiff is entitled 
to have a dlsoorery of that, whether lost or not, courts of law may afford 
just relief since they will admit evidence of the loss of a deed« proving the 
existence of it, and the contents, Just as a court of equity doles." 

We think that the case of Lockwood v. Carter Oil Co., 73 W. Va. 
175, 80 S. E. 814, 52 L. R. A. (N. S.) 765, is very much in point and 
tends to strengthen what I conceive to be the proper rule. In that case 
the court in its opinion, among other things, said : 

*'It is settled law that, if the main purpose of the suit is to settle title or 
boundary to land and no other grounds of equity exist, accounting and dis- 
covery of profits are merely incidents to the right of title, and equity has no 
jurisdiction of the controversy.'* 

It not infrequently occurs where an action of ejectment is tried that 
an injunction or receivership or some other relief is granted. Inci- 
dentally relief of this character where a proper showing is made is al- 
ways granted as a matter of course, and by granting the same the plain- 
tiff or defendant, as the case may be, is not denied his right to have his 
contention settled by a jury. Indeed, I think the Supreme Court of 
West Virginia does not favor the use of a court of equity for the pur- 
pose of trying actions at law, however skillfully the real purpose of the 
suit may be concealed. The Supreme Court of that state, in the case 
of Freer v. Davis, 52 W. Va. 1, 43 S. E. 164, 59 L. R. A. 556, 94 
Am. St. Rep. 895, where the plaintiff sought to invoke the jurisdiction 
of a court of equity in order to restrain a trespass, said : 

"There is but one general proposition laid down in the books upon which 
it can be contended that, in a case UUe this, a court of equity may try and 
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determine the question of title. That is the familiar maxim that, when a 
court of equity has taken Jurisdiction for one purpose, it will go on and do 
complete justice between the parties, even to the extent of determining legal 
rights. Biit this principle is not of universal application, even If it be con- 
ceded that Jurisdiction, as here used, includes jurisdiction by injunction to re- 
strain a trespass, which is doubtful, to say the least, inasmuch as the law- 
writers term it mere ancillary jurisdiction. • • • 

" To [fuither] justify a court of equity in granting relief, as consequent 
upon discovery, In cases of this sort, it aeems necessary that the relief should 
be of such a nature as a court of equity may properly grant in the ordinary ex- 
ercise of its authority. If therefore the proper relief be by an award of 
damages, which can alone be ascertained by a Jury, there may be a strong 
reason for declining the exercise of the jurisdiction, since it is the appnH>riate 
function of a court of law to superintend such trials. And, in many other 
tases where a question arises, pur<»ly a matter of fact, fit to be tried by a Jury, 
and the relief is dependent upon that question, there is equal reason that the 
Jurisdiction for relief should be altogether declined; or, at all events, that If 
the bill is retained, a trial at law should be directed by the court and relief 
granted, or withheld, according to the final issue of the trial.' 

"From this it is apparent that, even when equity Jurisdiction attaches for 
the purpose of discovery, there are exceptions to the rule that the court will 
go on and determine all questions in the cau^ without regard to whether 
they be legal or equitable. And the decisive test seems to be the n^ecessity of 
a trial by Jury of disputed questions of fact necessary to the ascertainment 
i)t the legajflright Involved. As discovery belongs fo the general Jurisdicticm 
of equity, ffl& the Jurisdiction by injunction is rather special in its nature 
and scope, it would be unreasonable to say that, while the presentation of the 
necessity of a trial by Jury will stop the progress of the cause when Jurisdic- 
tion rests upon discovery, it will not do so when Jurisdiction attaches be- 
cause of the necessity 'dP interference by injunction to prevent irreparable 
injury, pending a determination of the primary right involved. There are 
rases in which it is said that, although the only equitable ground of Jurisdic- 
tion was the necessity of the exercise of the restraining power of the court 
by injunction, equity went on and passed upon the legal rights of the liti- 
gants ; but In every Instance the case was one of accident, fraud, mistake, or 
account, belonging to tlie general concurrent Jurisdiction of equity, and in 
no case has any court proceeded so far as to hold that having taken Jurisdic- 
tion to restrain a trespass to real estate, it would go on ai^d determine the 
legal title to the land, when that was in dispute and a trial by Jury was neces- 
sary by reason of controverted matters of fact, such as possession, boundary,, 
and location. On the other hand, there is an abundance of authority hold- 
ing the contrary doctrine." 

For the reasons stated, I am clearly of the opinion that the fonncr 
decree of this court should not be disturbed. 
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EVIDENOE. 

In a railroad employe's actiojQ for injuries under the Employers' Lia- 
bility Act, evidence held to show that the bolt upon which plaintiff was 
working when injured was put on a particular engine, engaged in inter- 
state commerce. 
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2. €k>Miii:RCB ^Es»27($) — Fedebal EmpijOtkbs' LiABrLrrr Act— -Injubt in "In- 

TBB0TATE OOMMEBCE." 

An engine regularly hauling interstate passenger trains was used in 
interstate commerce when taken out of a train in order that a bolt might 
be repaired, being- placed in the shop and sent out upon the same day 
on its regular run, and the railroad's employ^, injured in doing the worK 
was injured while employed in interstate commerce. 
. (Ed. Note.— For other definitions, see Wl^rds and Phrases, First and 
Second Series, Interstate Commerce.] 

Woods, Circuit Judge^ dissenting. 

In Error to the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Action at law by Robert A. Woods, by his guardian ad litem, 
against the Atlantic Coast Line Railroad Company. To review judg- 
ment for plaintiff, defendant brings error. Reversed. 

See, also, 238 Fed. 917, 151 C. C. A. 651. 

Lucien W. McLemore, of Sumter, S. C. (Douglas McKay, of Co- 
lumbia, S. C, and P. A. Willcox, of Florence, S. C., on the brief), for 
plaintiff in error. • , - 

W. Boyd Evans and W. W. Hawes, both of Columbia, S. C, for de- 
fendant in erron 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case comes here on writ of er- 
ror from the District Court of the United States for the Eastern t)is- 
trict of South Carolina. The plaintiff in error will be referred to as 
defendant,^ and the defendant in error as plaintiff ; such being the rel- 
ative positions of the parties in the court below. 

Plaintiff, while in the employ of the defendant company at its ma- 
chine shops at Florence, S. C., operating a machine used to cut threads 
or bolts, sustained an injury resulting in a broken wrist. This ac- 
tion was brought to recover damages for defendant's alleged negli- 
gence as the proximate cause of such injury. It was tried at the 
March term of the Florence court, 1916, resulting in a judgment for 
plaintiff in the sum of $2,000, and was heard on a writ of error by 
this court at the November term, 1916. The judgment of the court 
below was reversed, and the case remanded for a new trial, on ac- 
count of the refusal of the District Court to admit evidence in suppbrt 
of defendant's contention that the parties were engaged iti interstate 
commerce at the time of the injury, and hence that the action should 
be controlled by what is known as €§* "Employers' Liability Act." 
Act April 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1916, §§ 8657-8665). 
The second trial resulted in a verdict for plaintiff of $800, upon which 
a judgment was entered. 

It is insisted that the court below erred in refusing to direct a 
verdict for defendant at the close of all the evidence upon the ground 
that the action is controlled by act of Congress known as the "Em- 
ployers' Liability Act," and, not having been brought within two years, 
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was barred by section 6 of the act (section 8662). Two questions wert 
submitted to the jury in the court below, to wit: (1) Was the U-bolt 
which was being prepared by plaintiff at the time he was injured put 
on engine No. 88? and (2) was this engine engaged in interstate 
commerce? 

Defendant introduced several witnesses, who testified as to this 
transaction. However, we think the testimony of the witness Carter, 
defendant's assistant roundhouse foreman at Florence, is more to the 
point than that of the others. He testified in part as follows : 

**Q. Did you or not know that there was a TJ-4)olt to be threaded tbat 
morning? A. Yes, sir; by my orders there was one sent in there for 88. 
Q. Who was to thread it? A. The Woods boy; the men running the bolt 
cutter. Q. Robert Woods? A. Yes, sir. Q. What engine was that bolt to 
be used for? A. Engine 88. Q. How do you know It was for engine 88? A. 
Because I had It taken off engine 88 myself that morning. Q. When did yon 
first know it was necessary to make a U-bolt for engine 88? A. Three days 
previous to this day. • • • Q. How did you hai^^)en to know, three days 
before this boy was hurt, that the U-boIt was needed on engine 88? A 
Engine Inspector report to me— Q. Don't state what the engine ln^>ector 
said; did yon see It that day? A. I saw it the morning it came in. Q. 
Morning of what day with reference to Wood's injury? A. That was the 
day he was Injured. Q. When did you see it coming in? A. I saw it when 
It pulled in from Columbia. Q. Wbat train? A. 54. Q. What is 54? A. 
Passenger train. Q. Running between what points? A. Wilmington and 
Columbia. Q. Waa the engine taken off of that train that morning? A. Yes, 
sir; engine went out that night on 50. Q. What train is that? A. That is a 
train from Wilmington to Columbia.** 

Cross-examination : 

"Q. You say you knew three days beforehand that this yoke had to be 
fixed? A. Yes, sir. Q. How did you say you knew it? A. Our engine In- 
spector reported to me late in the afternoon. • • • Q. What was it he 
reported to you? A. The yoke broke, the rest here, and there Is a key holding 
it up, and this was broken off fiush with this. (Witness was . illustrating 
with yoke used on trial.) Q. Do you know what time young Woods got hurt? 
A. No; I was not in there at the time. Bultman came to me about 11 or 
11:30, and told me that the boy cutting that yoke for engine 88 had broke, 
his arm. Q. Were you present and saw this yoke put <m? A. I saw him 
finishing up the job. Q. Were you present and saw thie yoke put on the en- 
gine? A. I saw him finishing up the job; I can swear he put that on 88. Q. 
You were there whUe he was putting it on? A. Yes, sir; while he was finish- 
ing It up." 

Also witness Koopman was introduced by defendant and testified 
as follows: 

"After yoke was r^alred by Mr. Wade I threaded it. Accident was about 
9 o'clock in the morning ; am not'aire. It was some time In the morning. The 
yoke threaded by me was the stme one taken out of the machine after the 
accident to plaintiff and repaired by J. J. Wade. After Kobert Woojls was 
injured, I took charge of bolt cutting machine. I threaded the one Woods 
was working on. No other yoke was threaded that day. I was employed on 
the bolt cutter fnym time plaintiff was injured until he came back to work." 

[1^2] The court below submitted the question to the jury as to 
whether the engine on which this U-bolt was used was engaged in 
interstate commerce. Upon this point the defendant's evidence clear- 
ly establishes the fact that the bolt in question was put on engine 
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88. Indeed/plaintiff offered no evidence to the contrary. Therefore 
the next question is as to whether this particular engine was being 
used in interstate commerce. This point has been passed upon in 
many instances. 

In' the case of Norfolk & Western Railway Co. v. Earnest, 229 U. 
S. 114, 33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172, it ap- 
pears that an employe was injured while piloting a locomotive (by 
walking ahead of itj through the railroad yard to a point where the 
locomotive was to be attached to an interstate train to assist in mov- 
ing it up a grade to the next station. The court in that case held that 
the employe was engaged in interstate commerce. However, in this 
instance it cannot be said that the employe was directly engaged in 
interstate commerce. Nevertheless he was performing work which 
was necessary to the preparation of the engine which had been and 
was to be used in such commerce. 

In the case of Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363, the plaintiff was injured while a dining car was 
standing on the siding between the time when it was taken out of an 
interstate train and placed there and the time when it was removed 
by another interstate train on the return trip. The third syllabus in 
that case is in the following language : 

•*A dining car regularly engaged in interstate traffic does not cease to be so 
when waiting for the train to make the next trip." 

Also in the case of Northern Pacific Railway Company v. Maerkl, 
198 Fed. 1, 117 C. C. A. 237, the Circuit Court of Appeals for the 
Ninth Circuit passed upon a question analogous to the one here 
presented. The first syllabus in that case reads as follows : 

"Where an employe of defendant, an interstate railroad company, was in- 
jured, in part through the negUgence of a fellow servant, when working in 
repair shops connected with an Interstate track, engaged in repairing a car 
used by defendant indiscriminately in both interstate and intrastate com- 
merce as occasion required, defendant was at the time *engaged in interstate 
commerce,' and the employe was employe^ by defendant in such commerce, 
within the meaning of Employer's Liability Act April 22» 1908, c. 149, § 1, 35 
Stat. 65 (U. S. Ckmip. St Supp. 1911, p. 1B22 [Oomp. St 1919, | 86571), and an 
action for his injury or death may be maintained against defendant there- 
under." 

The following cases are very much in point : Bower v. Chicago, etc., 
R. Co., 96 Neb. 419, 148 N. W. 145; Lloyd v. Southern Ry. Co., 166 
N. C. 24, 81 S. E. 1003; Law v. Illinois Central Railway Co., 208 
Fed. 869, 126 C. C. A. 27, L. R. A. 1915C, 17; Southern Pacific 
Railroad Co. v. Pillsbury, 170 Cal. 782, 151 Pac. 277, L. R. A. 1916E, 
916; Baltimore & Ohio Railroad Co. v. Darr, 204 Fed. 751, 124 C. 
C. A. 565, 47 L. R. A. (N. S.) 4, 

It is true there are cases in which it has been held that where more 
than one inference may be drawn from the evidence, or where the 
facts are in dispute as to whether the parties are engaged in interstate 
commerce the same should be submitted to the jury. These cases are 
not analogous to the case at bar. As we have already stated, it is 
es^lished by uncontrpverted'evidoice that the U-boIt which was 
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being prepared by plaintiff at the time he was injured was to be put 
on engine 88, which was engaged in interstate commerce. This fact 
is not controverted by any of the witnesses who testified at the trial. 

It is insisted by counsel for plaintiff that the case of Shanks v. Dela- 
ware, Lackawanna & Western Railroad Co., 239 U. S. 556, 36 Sup. 
Ct. 188, 60 L. Ed. 436, L. R. A. 1916C, 797,. clearly sustains the con- 
tention of plaintiff. While the railroad company in that case was en- 
gaged in both interstate and intrastate commerce,' it maintained a -re- 
pair shop where locomotives engaged in such commerce were repaired. 
Shanks sustained the injury of which he complained while employed 
in the shop. It appears that his usual work consisted in repairing parts 
of locomotives, "but on the day of the injury he was employed solely 
in taking down and putting into a new location an overhead counter- 
shaft — ^a heavy shop fixture — through which power was communicated 
lo some of the machinery used in the repair work." The Supreme 
Court in passing upon that case propoimded the following question : 

"Was the employ^ at tbe time of the Injury, engaged in interstate transpor- 
tation, or in work so closely related to it as to be practically a part of it?" 

The court there held that the plaintiff was not engaged in interstate 
commerce, and, among other things, said: 

''Coming to apply the test to the case in hand, it is plain that Shanks was 
not employed in interstate transportation, or in repairing or keeping in usa- 
ble condition a roadbed, bridge, engine, car, or other Instrument then in use 
in such transportation. What he was doing was altering the location of a 
fixture in a machine shop. The connection between the fixture and interstate 
transportation was remote at best, for tbde only functicm of the fixture was to 
communicate power to machinery used in repairing parts of engines some of 
which were used in such transportation. This, we think, demonstrates that 
the work in which Shanks was engaged, like that of the coal miner in the 
Yurkonis Case, was too remote from interstate transportation to be practically 
a part of it, and therefore that he was not employed in interstate commerce 
within the meaning of the Employers' Liability Act" 

We think the case at bar is easily distinguished from the Shanks 
Case. In the case of Delaware, Lackawanna & Western Railroad Co. 
V. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397, it appears 
that the plaintiff was employed in a coal mine, where the coal mined 
was to be used in hauling interstate commerce. The Supreme Court 
held in that case that the plaintiff was not engaged in interstate com- 
merce. Also in the case of Minneapolis & St. Louis Railroad Co. v. 
Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358, Ann. Cas. 
1918B, 54, the Supreme Court held that the plaintiff was not engaged 
in interstate commerce at the time of his injury. There the engine had 
been employed both in intrastate and interstate commerce. The court 
in disposing of the case among other things, said : 

" ♦ ♦ ♦ It does not appear that this engine was destined especially to 
anything more definite than such business as it might be needed for. It was 
not interrupted in an interstate haul to be repaired and go on. It simply had 
finished some interstate business and had not yet begun upon any other. Its 
next work, so far as appears, might be interstate or confined to Iowa, as it 
should happen." • 

The case at bar, as we have stated, i§ distinguishable from the cases 
relied upon by counsel for plaintiff, inasmuch as the engine was taken 
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out of interstate commerce for the express purpose that it might be 
repaired to enable it to continue as an instrument of interstate com- 
merce. "In other words, it is easily distinguished from the Winters 
Case because the character of the work ii^ which the engine in this in- 
stance was employed did not depend "upon remote possibilities or upon 
accidental later events/' It appears from the evidence that engine 88 
was regularly engaged in hauling interstate passenger trains, operating 
under a rule of the road by which it reached Florence every three days. 
It further appears that on the day plaintiff was injured this engine 
was taken out of the Columbia- Wilnimgton train in order that the U- 
bolt in question might be repaired. It also appears that the engine was 
placed in the shop and sent out upon the same day on its regular run, 
hauling what is known as the Columbia-Wilmington train. 

There being no conflict of evidence as to whether the plaintiff at the 
time of his injury was engaged in repairing an instrumentality des- 
tined for use in interstate commerce, and it appearing that more than 
two years had elapsed from the date of plaintiff's injury before the 
commencement of this action that the same is barred by section 6 of 
the Employers' Liability Act, the court below erred in refusing to 
direct a verdict in favor of defendant. 

For the reasons stated, the judgment of the lower court is reversed. 

WOODS, Circuit Judge (dissenting). The plaintiff, Robert A. 
Woods, an employe, recovered judgment for personal injuries against 
Atlantic Coast Line Railroad Company for $800, on July 30, 1917. 
The District Judge overruled a motion made on behalf of the defend- 
ant to direct a verdict on the ground that the plaintiff was engaged 
in interstate commerce at the time of the injury, that more than two 
years had elapsed after the injury before the action was brought, and 
that therefore the action was barred by the statute. After refusing 
the motion, the District Judge submitted to the jury the question 
whether the injury was received while the plaintiff was employed in 
interstate commerce, and gave the instruction that if he was, the ver- 
diet should be for the defendant. 

The sole question before us is whether the only reasonable inference 
to be drawn from the evidence was that the plaintiff was engaged in in- 
terstate commerce. I think it clear that the question should be answer- 
ed in the negative. The plaintiff was operating a machine to thread 
bolts used on eccentric yokes or straps. The bolts when cut . were 
thrown into a pile and used indiscriminately for engines drawing in- 
trastate and interstate trains. The evidence tends so strongly to show 
infliction oif the injuries while cutting a bolt for engine 88 that I as- 
sume that it was. This engine, on the morning of the day of the acci- 
dent, January 25, 1913, had drawn the train running from Columbia, 
S- C, to Wilmington, N; C. In accordance with the usual custom, it 
was laid off at Florence, S. C, a junctional point which was the end 
of its run; the bolt was taken from it, repaired, and restored to the 
engine, which, after remaining in Florence all day, was at that place 
attached to a train the same evening, running from Wihnington to 
Columbia. 

252 F.— 28 
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The evidence makes it clear that at the time of the accident, the en- 
gine was not actually engaged in drawing an interstate train, was not 
on its way to be attached to such train, and was in no way appropriated 
or designated as an engine used especially for interstate commerce. J. 
J. Wade, blacksmith in the railroad shops at Florence, testified that: 

*'Engine 88 was a passenger engine,' running either between Blarence and 
Wilmington, or Florence and Columbia." 

The following questions and answers appear in the testimony of T. 
J. Carter, assistant roundhouse foreman: 

•*Q. WHiat sort Qt service was 88 In at that time? .A. Passenger service, 
between Florence or Charleston, Columbia, and Wilmington. Q. And where 
did It come from that morning? A. Came from Columbia- Q. And stopped 
at Florence? A. No, sir; went to Wilmington; the engine stopped at Flo^ 
encte, that engine ; the train went on to Wilmington 20 minutes after arriv- 
ing at Florence. Q. But I am talking about the engine that this new bolt weDt 
on. A. That engine stopped at Florence. Q. That was the end of that en- 
gine's run? A. Yes, sir; jOnd of the engine's run. Q. That engine ran be- 
tween Columbia and Florence? A. Columbia, Florence and Charleston. Q. 
And the balance of the train was pulled on by another engine to another 
place? A. Yes, sir. Q. But this particular engine ran between Columbia, S. 
C, and Florence, S. C? A. Yes, sir. Q. And that wa^ the end of the en- 
gine's run when It got to Florence? A- Yes, slr^ Q. Upon which this bolt 
you are talking about was put on? A. Yes, sir. JJ. And then that engine lay 
thfOre all day, did It not? A. Lay there from 8t45, about 9 o'clock, when It 
came into the shop, until about 5:30 in the evening, when we sent the oigine 
out. Q. And then came back to Columbia? A. Yes, sir. Court: Q. Those are 
interchangeable for enginesi of the same class? A. Yes, sir. Q. You say the 
terminal points of this engine were Columbia and Florence? A. Between 
Charleston, Columbia, and Florence, and sometimes we used It to WUmington; 
It was not any special terminal, but that is where she is supposed to nm." 

There was not a particle of evidence to show that when the engine 
was detached from the Columbia- Wilmington train, the railroad au- 
thorities had any formed intention as to the next use to be made of it. 
The engine was not interrupted in an interstate haul, to be repaired and 
continued on its trip. At the time of the repairs, it was not engaged 
in any business, either state or interstate. After being detached for 
repairs, its next work, so far as the evidence shows, might have been 
between Columbia and Charleston, or Wilmington and Columbia, with 
the probabilities in favor of the Columbia and Charleston trip, rather 
than the Wilmington and Columbia trip, for the testimony was that 
it was more often used on the intrastate trip. It was one of a class 
of engines interchangeable for other engines of the same class for 
any of these trips. In short, at the time of the accident its office as an 
instrumentality of interstate commerce had ceased, and it was entirely 
uncertain, at the time of the accident and the repair of the bolt, whether 
it would be next used in interstate commerce or intrastate commerce. 

It is unnecessary to enter into an analysis of the many cases on the 
subject, and the refined distinctions necessarily made between inter- 
state and intrastate commerce. The facts of this case bring it clearly 
under Minn. & St. L. R. Co. v. Winters, 242 U. S. 353, 37 Sup. Ct. 
170, 61 L. Ed. 358, Ann. Cas. 1918B, 54. In that case the court says: 

*'The agreed statement is embraced In a few words. The plaintiff was mak- 
ing repairs upon an engine* This engine *had been used in the baulUig at 
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freight trains o^er deifendanf s line, • • • whlaiii tr^gbt trains tianled 
botli intrastate and interstate commerce, and ♦ ♦ ♦ it was so used after 
tlie plaintiff's injury.* The last time before the Injury on which the engine 
was used was on October 18th when it pulled a freight train into Marshall- 
town, and it was used again on October 21st, after the accident, to pull a 
fiNjight train out from the same place. That Is all that we have, and is not 
sufficient to bring the case under the act ThUa is not like the matter of re- 
pairs upon a road permanently devoted to commerce among the states. An 
en^me as such is not permanently devoted to any kind of traffic, and it does 
not appear tliat this engine was destined especially to anything more fleflnlte 
than such business as it might be needed for. It was not Interrupted in an 
int^erstate haul to be repaired and go on. It simply had finished some inter- 
state business and had not yet begun upon any other. Its next work, so far 
as appears, might be Interstate or confined to Iowa, as it should happen. At 
the moment it was not engaged in either. Its character as an instrument of 
commerce depended on its employment at the time* not upon remote probabili- 
ties or upon accidental later evaits.*' 

The utmost that the defendant could claim was submission to the 
jury of the question whether the plaintiff was employed in repairing 
part of an engine engaged in interstate commerce. The conclusion of 
the jury that it was not so engaged was well supported by the evidence 
above quoted. 

I think the judgmeift should be affirmed. 



WIBRSB et al. v. UNITED STATES et aL 

(Circuit Court of Appeals, Fburtb Circuit May 7, 1918.) 

No. 1586. 

1. Conspiracy ^=»48 — ^Pkosecution — Evidence — Question fob Jtjbt. 

In a prosecution under Criminal Code, | 37, for a conspiracy to sink a 
German merchant vessel in tbe navigable waters of tiie United States, 
etc., evld^ce held suffident to carry the case to the Jury, 

2. Cbiminai. Liaw ^s»789(2)— iNOTBUcnoNS — SUFrrcncNOT 

In a prosecution alrainst a naturalized citizen of German origin and 
another a subject of the German Empire for conspiracy to sink a vessel In 
navigable waters, etc., the charge held to sufficiently safeguard the rights 
of the naturalized citizen as to the question of reasonable doubt and the 
treatment he should receive at the hands of the jury, notwithstanding 
alienage of his ooconq;kirator. 

3. CoNSPiBACY ^s»45 — To Sink Vessel — Evidence — Admissibiuty. 

In a proseoition under Criminal Code, § 37, for conspiracy to sink a 
German vessel in navigable waters of the United States, etc., evidence as 
to the condition of the ship, and that the valves were open, etc., held ad- 
missible ; the injury to the equipment of ship contributing to the sinking. 

4. Cbiminal Law €s»178~Form£b Jeopabdt — ^Dismissal. 

That a defendant had previously been indicted with others who were 
acquitted, will not support a plea of former jeopardy, where sudtx defend- 
ant was not tried on account of his illness, and after trial the case against 
him was dismissed without prejudice to any charge that might be made 
against htm. 
R Cbiminal Law ^=»338(7) — PaBJunicE of Judge — Evidence. 

A defendant, who complains that he cannot obtain a fair trial on ac- 
count of prejudice or bias of the judge, must apply for a transfer in ac- 
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cordance with Judicial Code, | 21, and where no snch applleatioii has 
been made, a defendant cannot introduce evidence of an otherwise col- 
lateral matter for the purpose of discrediting the judge and attempting 
to show his animus. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Paul Wierse and Johann KlattenhofF were convicted, under Crim- 
inal Code, § 37, of a conspiracy to sink a German merchant ship in 
the navigable channel of a river leading from the port of Charleston, 
etc., and they bring error. Affirmed. 

John P. Grace, of Charleston, S. C, for plaintiffs in error. 

Francis H. Weston, U. S. Atty.. of Columbia, S, C. and J. Waties 
Waring, Asst. U. S. Atty., of Charleston, S. C., for defendants in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a criminal action, instituted 
in the District Court of the United States for the Eastern District of 
South Carolina, wherein the United States is^ plaintiff against Paul 
Wierse, Johann Klattenhoff, and W. Mueller, charging the defend- 
ants with a conspiracy to sink, or to cause to be sunk, or to permit 
to be sunk, a German merchant ship, and the actual sinking of the 
ship in pursuance of such conspiracy in the channel of Cooper river, 
leading from the harbor of Charleston, which is a navigable channel 
of the United States, in violation of section 37 of the Criminal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, § 10201]). 
The case was tried on the 10th day of October, 1917. The defendant 
Mueller has never been arrested and is reported to have left the Unit- 
ed States. The defendants Wierse and Klattenhoff were tried and 
convicted and sentenced. The case now comes here on writ of error. 

The facts may be epitomized as follows: 

On January 30, 1917, a telegram was sent by W. Mueller, the then 
German consul at Atlanta, Ga., to E. H. Jahnz, who was at that time 
German consul at Charleston, S. C, in German, the translation of 
which is as follows: 

"Please wire whether Wierse has received my letter of last Saturday.'* 

On January 31st a telegram was sent by E. H. Jahnz to W. Mueller, 

in English, as follows : 
*'Wierse claims letter has been sent must be in Atlanta by now." 

That night at 8:45 Wierse telegraphed to Mueller: 
"Congratulations." 

Johann Klattenhoff was the master or captain of the German mer- 
chant steamship Liebenfels which was then lying in the harbor of 
Charleston. He had been absent from his ship for some days on a 
visit to a friend of his, William Andel, who resides on John's Island, 
about 35 miles by automobile road from the city of Charleston. Klat- 
tenhoff was not expected to return to the ship until the end of the 
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week, or perhaps later. On receipt of the telegram from Mueller, 
Wierse engaged an automobile to take him to Andel's place, and also 
obtained leave of absence from his work, requesting that some one 
else take care of it that day and evening, as he might not be back. 
During the automobile trip he mentioned to the driver of the car that 
the captain (Klattenhoff) might come back with him. He did not, 
however, disclose the reason for his trip, but did urge haste. Upon 
his arrival at Andel's, Wierse conferred with Klattenhoff, and the 
two returned together to Charleston in the automobile. They came 
by a bridge across the Ashley river to the city of Charleston, and, 
after they had traveled about two blocks, Wierse had the automobile 
stopped and got out of it, stating that he would take a street car. 
The automobile had been engaged by Wierse, and the cost for its use 
was charged to him. The place where he got out was about a mile 
from his residence, where he stated he was going. Klattenhoff re- 
mained in the automobile, and was taken directly to the wharf used 
as a landing place by the crew of the Liebenfels. The automobile 
driver then returned to his garage, which is about three blocks f^'om 
Wierse's residence. 

Wierse appears to have gone to his residence, and from there di- 
rectly to his office at the Charleston American, a newspaper, where 
he was employed as state editor and editorial writer. He there wrote 
a tel^ram, addressed to Mueller, the German consul in Atlanta, and. 
taking it to the nearest telegraph office, which was situated in the 
Argyle Hotel, about two city blocks from the newspaper office, had it 
sent. This telegram consisted of the single word, "Congratulations." 
It was sent to the German consul at Atlanta, collect. 

Klattenhoff, after leaving the automobile went on the wharf and 
^was carried over to the Liebenfels. Upon his arrival on board ship 
he ordered the crew to damage and sink her; but they at first did 
not comply with this order, demanding some more tangible form of 
orders. Later Klattenhoff left the ship and went ashore, going to 
Wierse's office, where he conferred with him. From there on his 
wray back to the ship he met a member of the crew and informed the 
latter that he had been back for "more information.** He then went 
aboard the Liebenfels, and, upon further orders being issued, the crew 
-carried out his instructions, and thereupon demolished the machinery 
and other operative parts of the ship, and opened the sea valves, which 
admitted water into the vessel. The ship then sank. She was lying 
in the navigable channel of the Cooper river, used by most of the 
shipping coming into the port of Charleston, and the channel which 
leads up the river to the United States Navy Yard. 

[1] The first assignment of error raises the question as to whether 
the court below erred in refusing to direct a verdict in favor of the 
defendants "on the ground that it was not shown that the defend- 
ant Wierse knew that the vessel was to be sunk in the navigable wa- 
ters, even though it be admitted that he knew it was to be sunk." 
This assignment fairly presents the most important question at issue in 
this controversy. It rarely ever occurs, where parties are charged 
-with conspiracy, that the prosecution is able to establish their guilt 
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by positive and direct testimony. From the very nature of things, 
conspiracy is a crime that is entered into secretly, and as a general 
rule, in the prosecution of cases of this character, the government must 
rely upon inferences to be drawn from the facts and circumstances 
surrounding the transaction. This is especially true in cases like the 
one at bar, where individuals are plotting against the government. 
The only possible hope they have of succeeding is in keeping their 
motives and actions concealed from the public. Therefore, in order 
to determine as to whether a conspiracy was entered into as alleged, 
we must consider all the facts and circumstances surrounding this 
transaction, and base our conclusion upon such reasonable inference 
or inferences as may be drawn from the evidence. 

It should be borne in mind that Wierse, a naturalized citizen of 
German birth, had been connected with a German newspaper; that 
he had been an intimate friend of the German consul at Charleston, 
S. C, and also with the German consul at Atlanta, Ga., and that he 
was well acquainted with Capt. Klattenhoff, the master of the Lieben- 
fels. According to his own admission he had handled business and 
correspondence for Capt. Klattenhoff. It further appears from the 
evidence that he had been corresponding with Mueller, and that Muel- 
ler had telegraphed to Wierse tiiat he was in accord with his prop- 
osition. It further appears that, upon receipt of the telegram, the 
defendant Wierse on his own account hired an automobile and went 
some distance in the country to see Capt. Klattenhoff, and after con- 
sulting with him brought him back to the city. It also appears that, 
as soon as Klattenhoff went on board the ship, the order was given to 
sink her. However, this order was not obeyed. Thereupon Klatten- 
hoff left the ship and went directly to the office of the defendant 
Wierse. The fact that the German consul at Atlanta was so anxious 
to have the message which he transmitted to Capt. Klattenhoff de- 
livered was within itself sufficient to have put the defendant Wierse 
upon inquiry as to the nature of the errand that he was called upon 
to make. The participation of Wierse up to and including the time 
that he made the visit to Klattenhoff, the cordial relations existing be- 
tween the two and that which transpired after their return to Charles- 
ton, leads us to the conclusion that Wierse and Klattenhoff must have 
had some conversation as to the motive which prompted Wierse to 
visit Klattenhoff, and as to what Klattenhoff was expected to do when 
he returned to the ship. 

It is insisted by counsel for defendant that, while Wierse admitted 
he hired the automobile at his own expense, he was to be reimbursed 
by the official representative of the Imperial German government. 
His willingness to incur this personal liability on behalf of that gov- 
ernment tends to show that he was ready and willing to serve it. It 
is also significant that, when Wierse and Klattenhoff reached the city, 
Wierse, when about a mile distant from his home, got out of the ma- 
chine and took a street car. Why did he deem it necessary to take 
a car at that point ? Under normal conditions Wierse would have re- 
mained in the car until he reached his home. His conduct in this 
respect, when considered in connection with the other tacts, was, we 
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think, sufficient to have warranted the jury in inferring that Wierse, 
knowing the purpose of Klattenhoff, was not willing to be seen with 
him, and also that leaving the automobile at that point would enable 
Klattenhoflf to more speedily consummate the. purpose for which the 
conspiracy was formed. It should also be borne in mind that the 
crew of the Liebenfels at first refused to obey the order of Capt. 
Klattenhoflf to sink the vessel, whereupon Capt. Klattenhoff went to 
the office of Wierse and had a conference with him, after which he 
returned to the ship and the orders were promptly obeyed and the. 
vessel sunk. If Wierse knew nothing about the purpose of Klatten- 
hoff, and was not connected with the transaction, why was it nec- 
essary for Klattenhoff, before giving the final orders to sink the ship, 
to go to Wierse's office for another conference? 

The fact that after Wierse reached his office he wrote a telegram 
containing the word, "Congratulations," which was immediately dis* 
patched to the German consul at Atlanta, is very material. The de- 
fendant, through his counsel, insists that this telegram referred to the 
fact that some time before that date he had received a letter from 
the consul at Atlanta informing him that he was engaged to be mar- 
ried. There are two remarkable facts about this explanation, when 
considered in connection with the telegram. One is that he should 
have delayed sending his congratulations until that particular time, 
and the second is that he should have sent the telegram "collect." 
This, to our mind, is a most extraordinary cir(!umstance. The evi- 
dence shows that letters had been passing between the two, and, 
knowing the consul as intimately as he did, one would naturally sup- 
pose that he would have written or telegraphed his congratulations 
immediately upon receipt of the information that his friend was to 
be married. It is also very significant that he should have sent this 
telegram "collect." To say the least of it, the sending of a telegram 
of congratulations "collect" was unusual, and not at all in harmony 
with what one would be expected to do under similar circumstances. 
We think the explanation as respects the sending of this telegram, in- 
stead of aiding the defendant in his contention, rather tends to 
strengthen that of the government. 

Any one of these circumstances, taken alone, would not be sufficient 
to warrant a conviction of the defendant ; but, as we have stated, in 
cases of this kind it is the duty of the jury to consider all the facts 
and circumstances together, in order that they may draw the proper 
inference. Therefore, in view of all the facts and circumstances of 
this case, we think the jury was amply warranted in reaching the con- 
clusion that the defendant was a party to the conspiracy. Any in- 
ference other than this would not be in accord with our everyday ob- 
servation and experience. 

[2] The second assignment of error is in the following language: 

•'Because It appears that all the testimony was not suffident to prove the 
guilt of the defendants beyond a reasonable doubt, and his honor, therefore, 
erred In not directing a verdict of *not guilty' ; the error being that ^beyond a 
reasonable doubt' means the exclusion of any other reasonable hypothesis of 
innocence, and the defendant Wierse was by no testimony or Inference de- 
duclble from the testimony proven beyond a reasonable doubt to have intend- 
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ed to have conspired, or Intended to coftspire, in sinking tbe vessel in a navi- 
gable stream, the Intention to sink in a navigable stream being one of the es- 
sential elements of the crime.*' 

This assignment in the main is directed to the refusal of the court 
helow to instruct the jury to return a verdict in favor of the defend- 
ant. However, it is also insisted that the court failed to instruct the 
jury that they could not convict the defendant, unless they were sat- 
isfied of his guilt beyond a reasonable doubt. A reference to the 
charge clearly shows that the latter part of the assignment is not borne 
out by the record; it, among other things, containing the following: 

" ♦ ♦ ♦ Then, gentlemen, I desire to charge you that in this case, as, in 
all other cases, the rule of law is that ♦ ♦ ♦ .every one comes into court 
with the presumption that he is innocent; that is the presumption in favor 
of a free citizen, whether man, woman, or child, charged with crime, when he 
comes into court he is presumed to be innocent (although he is put on trial) 
untU his guilt is established by competent testimony, and established accord- 
ing to the meaning of the law beyond a reasonable doubt Now, on that 
question of a reasonable doubt, I charge you that it does not mean that your 
conclusions must be free from all doubt. There is some doubt Intermixed in 
all human conclusions, wheth^er it is the verdict of a jury or tlie decree of a 
judge; nothing human is absolutely sure, or absolutely perfect, so that you 
can find a verdict of guilty although you have still some doubt, but it must 
not be a reasonable doubt. At the same time you must not be deterred by 
caprice, or a capricious doubt, or a whimsical doubt, or an unreasonable 
doubt, or a doubt for which you can assign to yourselves no reason. It must 
be a reasonable doubt existing, and in that case the defendant is entitled to 
the benefit of it Again, as in this case, I will charge you now, these two 
parties who are before you are, one of them a subject of a foreign state, but 
he came here in free commerce on the invitation of this country for tbe pur- 
pose of commerce, and the other, although a foreign-bom subject, under the 
laws and license of this country has been admitted to associate himself with 
the other citizens of this free commonwealth as a member of it, and there- 
fore stands with the same rights and same privileges, although having the 
burden of the same duties as a native-bom citizen of this coimtry, but both 
of them in their trial in courts of justice in this country are entitled, upon 
the question of the establishment of their guilt, to the enforcement of the same 
ruU»s which would be enforced against native-born citizens. The yardstick 
of justice has neither increase nor diminution in mieasuring what should be 
allotted to them than it would be in allotting to the highest and most patriotic 
citizen of this country. ♦ ♦ ♦ »» 

Thus it will be seen that the court carefully safeguarded the r^hts 
of the defendant, both as to the question of a reasonable doubt and 
as to the treatment that he should receive at the hands of the jury, 
notwithstanding the fact that his coconspirator, Klattenhoff, is a sub- 
ject of the German Empire. 

[3] By the third assignment of error it is insisted that the court 
below erred in permitting the government to introduce testimony show- 
ing the general condition of the ship, and, among other things, that 
the machinery and gear were broken at the time the valves were open- 
ed. Counsel for defendant insisted that this testimony was irrelevant 
and had no relation to the sinking of the vessel. It is a matter of 
common knowledge that the machinery of other German merchantmen 
in ports of the United States had been damaged, but so far as we know 
the Liebenfels was the only ship that was actually sunk. The ship 
being anchored in the channel which was being used for private and 
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governmental shipping clearly indicates the intent of the parties, and 
shows most conclusively that those engaged in the conspiracy were 
well acquainted with the local situation, and knew where to strike the 
most vital blow in order to effectively hinder and delay the government 
in its operations. 

It is a fact of which this court will take judicial notice that at that 
time it was the policy of the Imperial German government to disable 
all the ships that she had in our ports, hy dismantling the macliinery 
^nd doing those things that were calculated to render such ships prac- 
tically worthless. The defendant Wierse being a man of intelligence, 
it is but fair to assume that he well understood the importance of this 
move on the part of the controlling power of his native land. Un- 
doubtedly the destruction of the engine, including the valves and other 
appliances for the control of water in the engine room, contributed to 
the sinking of the vessel. Likewise the destruction of the steering 
^ear and wireless and engine room telegraphic systems prevented sig- 
nals being sent out for help, and also rendered the ship incapable of 
being steered out of the channel. The defendants being charged with 
conspiring to sink the vessel in a navigable channel, this evidence bore 
directly upon the question of intent, and therefore became very ma- 
terial in the trial of the case. This rule is of long standing and well 
-established hy the courts. 

In the case of Schultz v. United States, 200 Ffed. 234, 118 C. C. A. 
420, the Circuit Court of Appeals for the Eighth Circuit, in referring 
to this question, said : 

"If intent, motive, knowledge, or design be one of the eljements of the crime 
charged, and especially if it is claimed that the crime was committed in ac- 
cordance with a system, plan, or scheme, evidence of other like conduct by the 
defendant at or near the time charged is admissible. Brown v. United 
States, 142 Fted. 1, 73 C. C. A. 187; DlUard v. United States, 141 Fed. 303, 
72 C. O. A. 45l ; Walsh v. United States, 174 Fed. 615. 98 O. Cw A- 461 ; Ex 
I>arte Glaser, 176 Fed. 702, 100 O. C. A. 264 ; Thompson v. United States, 144 
Fed. 14, 75 0. C. A. 172, 7 Ann. O^s. 62." 

There are numerous other cases to the same effect, notably among 
them being Wood v. United States, 16 Pet. 342, 10 L. Ed. 987. There- 
fore we think that this assignment is without merit. 

[4] The fourth assignment of error relates to the refusal of the 
court below to permit the introduction of records of another case in 
which Klattenhoff had 'been the defendant. It is insisted that this 
evidence was offered for the purpose of showing that Klattenhoff had 
once been in jeopardy for this offense. This, we think, should have 
been taken advantage of by a plea of former jeopardy, which was not 
entered. While it is true that upon a former trial Klattenhoff and 
eight other members of the crew of the Liebenfels were indicted for a 
conspiracy to sink the ship, the members of the crew being acquitted, 
Klattenhoff was not tried at the time on account of illness, and after 
the trial the case against Klattenhoff was dismissed without prejudice 
to any charge that might be made against him. The fact that he was 
indicted with other defendants, who are not defendants in this action, 
and where the case as to him was dismissed, would not avail him on 
a plea of former jeopardy. 
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[5] The fifth assignment of error is in the following language: 

''Because his honor, the presiding Judge, erred in not allowing defendant's 
counsel, over obj^ection duly and properly made to ask the following ques- 
tion : 'Q. The success of the Charleston American had been very remarkable, 
had it not? A. Absolutely so* — the error being that such testimony would 
have clteared up in the minds of the Jury the animus of the prosecution by 
showing the connection between the district attorney's office and the EiTening 
Post, a rival and contemporary of the Charleston American, the success of 
which had touched a very sensitive cord." 

We cannot understand upon what theory evidence as to the success 
or failure of the Charleston American would be relevant or material in 
this instance. Assuming it could have been shown that the American 
as a paper had been very successful, that fact could throw no light 
upon the guilt or innocence of the defendant. The introduction of 
such testimony could only have tended to confuse the minds of the 
jury, without affording them any information upon the question which 
they were called upon to decide. For instance, if it had been shown 
that the success of this paper had been phenomenal such fact could in 
no wise have justified the defendants in entering into this conspiracy. 
It is apparent from the record that this evidence was offered as an en- 
tering wedge for the purpose of dragging the name of the trial judge 
into this case in a personal way, a practice which is reprehensible in 
the highest degree and should never be resorted to by any reputable 
attorney. The references of this character to the trial judge contained 
in the brief are irrelevant, scandalous, and impertinent, and the court 
orders that the same be stricken therefrom. Section 21 of the new 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1090 [Comp. St. 
1916, § 988]) provides that, where a defendant feels that he cannot 
secure a fair and impartial trial on account of prejudice or bias, it 
shall be the duty of die judge, upon proper showing, to transfer the 
case to another judge for trial. The section in question is in the fol- 
lowing language : 

**Sec. 21. Whenever a partj' to any action or proceeding, civil or criminal, 
shall make and file an affidavit that the Judge before whom the action or 
proceeding is to be tried or heard has a personal bias or prejudice either 
against him or in favor of any opposite party to the suit, such Judge shall 
proceed no farther therein, but another Judge shall be designated in the man- 
ner prescribed in the section last preceding, or chosen in the manner pre- 
scribed in section twenty-three, to hear such matter. Bvery such affidavit 
shall state the facts and the reasons for the belief that such bias or preju- 
dice exists, and shall be filed not less than ten days before the beginning of 
the term of the court, or good cause shall be shown for the failure to file It 
within such time. No party shall be entitled in any case to file more than 
one such affidavit ; and no such affidavit shall be filed unless accon^ianied by 
a certificate of counsel of record that such affidavit and application are made 
in good faith. The same proceedings shall be had when the presiding Judgo 
shall file with the derk of the court a certificate that he deems himself un- 
able for any reason to preside with absolute impartiality in the pending suic 
or action." 

This section was enacted for the purpose of enabling one who might 
in good faith feel that he could not obtain a fair and impartial trial 
•before a particular judge to have his case transferred to another. If 
counsel for the defense thought at the time his client was called upon 
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to plead to this indictment, he would not be treated fairly and impar- 
tially, it was not only his privilege, but his bounden duty to his client, 
to have availed himself of the provisions of this statute. This court will 
not permit one of the high character and standing of the learned judge 
who tried this case in the court -below to be assailed in one of its rec- 
ords in such an unjust and imwarranted manner, and this is especially 
true in a case like the one at bar, where counsel for defendant knew 
of the statute which we have quoted, and failed to avail himself of the 
opportunity to make any objections to the trial of his client btefore he 
was called upon to answer the charge. 

A careful examination of the record shows that the trial judge gave 
no indication of any feeling, bias, or prejudice against the defendant 
Wierse. His conduct throughout the trial, including the charge, was 
absolutely fair, and, as we have already stated, safeguarded the rights 
of the defendant in every particular. It musi be understood, once and 
for all, that where lawyers fail to exercise the right conferred upon 
them by the statute to object to the trial of their dient by the presid- 
ing judge, they will not be permitted to come into this court and by 
innuendo or otherwise assail the character of the trial judge as to mat- 
ters that have no relation whatever to anything that may have trans- 
pired during the trial. The rulings of the trial court are always sub- 
ject to the most critical analysis, in order that we may ascertain as to 
whether any error of law or fact, as the case may be, has been com- 
mitted, or whether the judge in the trial of the case has done or said 
anjrthing to prejudice the rights of the defendant. Thus far lawyers 
may go, but no farther. 

The personal references to the assistant district attorney in the brief 
for the plaintiff in error have no basis whatever in the record and are 
ordered to be stricken therefrom. 

While there are 20 assignments of error, a careful consideration of 
those that we have not disposed of leads us to the conclusion that they 
are without merit. Therefore we do not deem it necessary to enter 
into a discussion of the same, feeling as we do that the defendants 
have had a fair and impartial trial and the ends of justice have been 
f uUv met. 

Therefore the judgment of the lower court is affirmed. 



GENERAL FILM CO. v. SAMPLINBIL 

(Circuit Court of Appeals, Slxtli Circuit August 3, 1918.) 

Na 3141. 

1. CHAMPPBTT AND MAINTENANCE ^=>6(5) — ^AVAHABttlTY OF CHAMPERTY A8 

Dbfens©— Action at Law. 

The diampertous character of an action at law is avaUable as a de- 
fense to that action, though not pleaded. 

2. ASSIGNMENTS ^S»126>-AVAII«ABILITT OV KONABSIONUKNT AS DEFENSE. 

NonassignabUity of cause of action is as available as defense in ac- 
tion at law based on such cause of action as it is available as ground 
In suppopt of suit in equity to restrain prosecution of such action. 
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3. Judgment ^=»551, 627 — Conclusivkness — Chahfebtous AssiONiCEirr— 

Privity. 

The effect of a previous adjudication tbat the assignment was champer- 
tous, made in favor of a party with whom defendant was In privity, at the 
suit of the same plaintiff, is as available in suit at law as in equity, al- 
though defendant therein was not a party to, nor does his privity appear 
of record in, the previous suit 

4. Courts <Ss=>342 — EJquitable Defense in Action at I/AW. 

Defense that judgment for defendant, on its defense of champerty in 
assignment to plaintiff, was equitable estoppel in subsequent action at law 
against a defendant, who was not a party to the former action, but was 
in privity with defendant therein, is as available in federal courts in the 
subsequent action, as in new suit in equity. 

5. Injunction €=>26(5) — ^Vexatious Action. 

Suit on assigned cause of action will not be enjoined on the ground 
it is in bad faith, vexatious, and an abuse of court's process, becaose 
of judgment for defendants in former action on same assignment, to 
which action defendant was not a party, imless such judgment clearly and 
conclusively estopped subsequent action ; so held in a case where time for 
seeking review of such judgment had not expired. 

6. Cancellation op Instruments ^=>4 — Right to Cancellation— Equnv- 

Jueisdiction. 

Equity has jurisdiction to cancel an instrument which Is clearly ille- 
gal, but which on its face is valid, and -so is capable of a wrongful and 
vexatious use, where such cancellation is necessary to protection to par 
ties otherwise liable to injury, actual or threatened, from the fact that 
the instrument is outstanding. 

7. Injunction ^=5!>26(6) — Defense to Action— Irreparable Damage. 

Where a party has a good defense at law to a purely legal demand, he 
must be left to that means of defense, unless he alleges and proves spe- 
cial circumstances showing that he may suffer irreparable damage, if he 
is denied a preventive remedy. 

8. Injunction ^=>26(4)— Multiplicitt op Suits— Equity. 

Generally, in order to make multiplicity of suits a ground for inter- 
position of equity, more than one suit must have been commenced, or at 
least about to be begun, and such interposition must be necessary as 
prot^ion from continued and vexatious litigation. 

Appeal from the District Court of the United States for the North- 
em EHstrJct of Ohio ; D. C. Westenhaver, Judge. 

Suit by the General Film Company against Joseph H. Sampliner. 
Fr.om decree of dismissal, complainant appeals. Affirmed. 

Bulkley, Hauxhurst, Saeger & Jamison, of Cleveland, Ohio (H. Aus- 
tin Hauxhurst, of Cleveland, Ohio, and Wm. M. Seabury, of New 
York City, of counsel), for appellant. 

John G. White, J. H. Sampliner, Thomas L. Johnson, A. V. Can- 
non, C. A. Neff, and Lawrence C. Spieth, all of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On July 30, 1913, appellee, claiming 
to be the assignee of the Lake Shore Fihn & Supply Cwnpany, brought 
suit at law against appellant in the court below for treble damages 

($303,000), alleged to have accrued to the Lake Shore Company updcr 

■ ' ■ — ■ — ■ ■ ■ ■ » -* 
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the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 
[Comp. St. 1916, §§ 8820-8823, 8827-8830]) by reason of an alleged 
conspiracy to monopolize tBe motion picture business of the United 
States and to restrict interstate trade and commerce therein. Appel- 
lant thereafter filed its bill on the equity side of the court below, for 
discovery in aid of two asserted defenses to the action at law: (a) 
That plaintiff therein is not the real party in interest ; and (b) that the 
alleged assignment is champertous. On appellee's motion, Judge (now 
Mr. Justice) Clarke dismissed the bill. This court affirmed the decree 
of dismissal April 4, 1916. General Film Co. v. Sampliner, 232 Fed. 
95, 146 C. C. A. 287. 

October 1, 1917, appellant filed a second bill in equity in the court 
below to permanently enjoin the prosecution of the pending suit at law, 
as well as the institution and maintenance of further suits for the same 
cause of action. The grounds on which the right to relief is based are : 
(1) That the suit at law is champertous, in that the sole consideration 
for the assignment from the Lake Shore Company to appellee was the 
discharge of the latter's claim for legal services to the assignor of the 
alleged value of $5,000, and his agreement to render further legal serv- 
ices to his assignor if the same should be deemed necessary, the as- 
sig^nment being taken (as alleged) with knowledge that the assignor was 
unable to and would not pay or advance any of the costs and expenses 
of the proposed suit, that appellee would be obliged to make large ad- 
vances of that nature, and in the 'belief that at least $75,000 damages 
could be proven in the action, that appellee's acts were in violation of 
both the statutes and common law of Ohio, forbidding the purchase of 
a claim by an attorney at law for the purpose of suit thereon, and that 
the claim in suit was thus not assignable to plaintiff ; (2) the later in- 
stitution by appellee (in January, 1917) of an action at law in the Dis- 
trict Court of the United States for the Southern District of New York 
ag'ainst the Motion Picture Patents Company and others (not including 
appellant) to recover $750,000 as treble damages for the same alleged 
violation of the Anti-Trust Act as involved in the suit at law pending 
in t4ie court below, and the trial of the cause in the District Court in 
New York under the defense of champerty there presented, resulting 
in verdict and judgment (Tune 14, 1917) in favor of defendants there- 
in and against appelfee (243 Fed. 277), this judgment being alleged 
(through an asserted privity between appellant and the defendants in 
the New York suit) to work an equitable estoppel against the further 
prosecution of the action at law below ;* (3) that the further prose- 
cution of the suit at law in the court below (since the judgment in the 
New York court) is in bad faith, vexatious, and an abuse of the court's 
process, and that a multiplicity of vexatious and unconscionable suits 
is threatened against each and all of the parties defendant in the New 

1 The alleged cause of action assigned to appellee ran against eleven corpo- 
rations and individuals besides appellant The New York suit was in form 
against all theae parties except ai^ellant. Among the defendants were In- 
clvided certain individuals alleged to be owners, officers, directors, or repre- 
sentatives of the parties, as well as of appellant Not all seem to have l^aen 
served with procesa 
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York suit, who are asserted to have aa interest as stockholders and ; 
otherwise in appellant, which is alleged to be herein acting in their be- 
half as well as its own. On appellee's motion- Judge Westenhaver dis- 
missed the bill, upon grounds which may be summarized as two : First, 
that the defenses that the contract of assignment from the Lake Shore 
Company to appellee is champertous and speculative, that the claim 
for damages under the Anti-Trust Act is not assignable, and that the 
proceedings aftid judgment in the New York suit have worked the 
claimed estoppel and adjudication, are each and all available as de- 
fenses to the suit at law pending below ; second, that the asserted spec- ^ 
ulative and unprofessional nature of appellee's conduct in obtainmg ; 
the assignment and prosecuting action thereon, and the alleged abuse '\ 
thereby of the process of the court, furnish no ground for enjoining 
the prosecution of the action at law. 

From this latter decree of dismissal this appeal is taken. We think ' 
the District Court clearly right in dismissing the bill as against the 
grounds of jurisdiction specifically relied upon below. 

[1] 1. Assuming, but without so deciding, that appellee's suit at 
law against appellant is champertous, we yet have no doubt that such 
defense is as available in that action at law as in this suit in equit}-. | 
The bill for discovery passed upon in General Film Co. v. Sampliner, j 
supra, 232 Fed. 95, 146 C. C. A. 287, was framed upon the express 
theory that the defense of champerty was, or was desired to be, pre- 
sented in the suit at law. Whether there actually pleaded or not is im- 
material, in view of what was said by us in affirming, the dismissal of 
that bill. The cases cited (page 99) amply sustain the admissibility of 
the defense at law. 

[2] 2. If, in spite of cases like United Copper Securities Co. v. 
Amalgamated Copper Co., 232 Fed. 574, 146 C. C. A. 532 (C. C. A. 2), 
and Imperial Film Exchange v. General Film Co. (D. C.) 244 Fed. 
985, a cause of action for treble damages under the Sherman Anti- 
Trust Act is not assignable, or even if otherwise assignable, yet if ap- 
pellee's relations towards its assignor, and the consideration, circum- 
stances, and purposes of his acquisition of its claim against appellant 
makes it nonassignable, it is equally clear that such defenses are as 
available at law as in equity. 

3. The asserted effect of the New York judgment as an adjudication 
in favor of appellant here rests, in part, at least, upon an alleged priv- 
ity between appellant and the Motion Picture Patents Company, the 
defendant in the New York suit, resulting from the alleged fact that 
appellant was "organized and controlled by said Patents Company and 
said licensed manuf actiirers," * who appeared in the New York action 
as parties defendant. Counsel say in brief that under these circum- 
stances the right to plead the New York judgment as a defense to the 
Ohio action at law is doubtful. The bill in terms asserts that the New 
York judgment is not "a strict bar*' to the suit at law below, but that 

2 The bUl in the New York suit Includes In the term "licensed manufactur- 
ers" all those against whom the alleged cause of action ran except appellant 
and the Motion Picture Patents Company. 
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it constitutes an equitable bar, adjudication, and estoppel against ''again 
asserting" the issues involved in the New York action. 

We are referred to no pertinent authorities which, to our minds, 
recognize any distinction in this regard between law and equity. The 
general principle that a question distinctly put in issue as a ground of 
recovery cannot be disputed in a subsequent suit between the same 
parties, or their privies — elaborately discussed in Southern Pacific R 
R. Co. V. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 355, 
and following — is equally applicable to suits at law and in equity. The 
fact that one against whom an adjudication is urged was not a party 
to, or that his privity does not appear of record in, the previous suit 
does not prevent the application of the doctrine of res judicata or es- 
toppel. 

In Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294, 37 Sup. 
Ct. 506, 61 L. Ed. 1148, the principle of res judicata was applied in the 
case of two patent infringement suits, the defendant in one of which 
was a corporation which manufactured the alleged infringing articles, 
the other a second corporation who^e shares ^ere owned and whose 
conduct was controlled by the first corporation. In Penfield v. Potts, 
126 Fed. 475, 61 C. C. A. 371, this court applied the same principle 
against. defendants in a number of separate suits for infringement of 
the same patent who, with plaintiff's knowledge, had joined in and con- 
tributed to the defense in each suit. In Greenwich Ins. Co. v. Fried- 
man, which was a suit at law, this court applied the doctrine of Pen- 
field V. Potts to the case of insurance companies which had united in 
making a common defense to actions upon the policies brought sev- 
erally against them (142 Fed. 944, 74 C. C. A. 114), certiorari denied by 
the Supreme Court (200 U. S. 621, 26 Sup. Ct. 758, 50 L. Ed. 624). 

In Galion Iron Co. v. Ohio, etc.. Culvert Co., 244 Fed. 427, 157 C. C. 
A. S3, an Ohio case in which a bill in equity was filed by a defendant 
in five actions at law by different licensees for infringement of the 
same patent, praying that all be stayed except one to be selected and 
tried as a test case, this court, in affirming the decree dismissing the 
bill, said (244 Fed. 428, 157 C. C. A. 53) : 

"If It be true that all the licensees had a common interest in all the cases, 
in that each suit is in fact prosecuted for the benefit of all — as is now claimed 
— ^tWs fact can be developed without difficulty as other facts are proved- in 
cases at law, and a judgment in one case would become an adjudication in 
the others." 

[3, 4] We see no reason why the principle of these cases is not 
equally applicable to the instant case, provided privity between appel- 
lee here and the defendants in the New York suit shall be established. 
Appellee disputes such legal or equitable privity. Without intimating 
an opinion upon this question, we content ourselves with holding that 
the effect upon appellee of the New York judgment, whatever it may 
be, is as available in the defense of the pending suit at law^ as in the 
instant suit in equity. 

[5] 4. Unless the judgment in the New York suit clearly and con- 
clusively constitutes an adjudication or works an estoppel against ap- 
pelleCf the charge that the further prosecution of his pending suit at law 
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(begun in advance of the New York action) is in bad faith, vexatious, 
and an abuse of the court's process, is without merit so apparent as to 
justify a restraining of that suit. The same is true as respects the 
avoidance of a multiplicity of suits. So far as appears, no obstacle 
exists to an early trial of the pending suit at law in the court below, 
if desired by appellant. The judgment of the District Court in the 
New York suit is not final, and when the bill in this cause was filed the 
statutory time for peeking its review had not expired. We have no 
reason to think it is not in process of review. Our understanding is 
otherwise. We express no opinion as to the correctness of the New 
York judgment. 

[B, 7] 5. It is, however, contended in this court — and this seems to 
be appellant's most prominently urged ground of relief — ^that its only 
adequate and complete remedy is a cancellation of the assignment from 
the Lake Shore Company to appellee. It is the undoubted general rule 
that a court of equity has jurisdiction to cancel an instrument which is 
clearly .illegal, but which on its face is valid, and so is capable of a 
wrongful and vexatioiB use, and that it will exercise such jurisdiction 
when necessary to afford complete protection to parties otherwise liable 
to injury, actual or threatened, from the fact that it is outstanding. 
Such jurisdiction has been frequently exercised in canceling deeds or 
other evidences of title to real estate, recorded or susceptible of rec- 
ord, which, until canceled, constitute a cloud on title fas in IngersoU v. 
Crocker [C. C. A. 6] 228 Fed. 844, 852, 143 C. C. A. 242) ; deeds which 
are prima facie evidence of the rejgularity of proceedings connected 
with tax assessments and sales (as in Rich v. Btaxton, 158 U. S. 375, 
407, 15 Sup. Ct. 1006, 39 L. Ed. 1022) ; or negotiable bills and notes, 
or a guaranty upon negotiable bonds, fair on their face, which might 
otherwise pass into the hands of bona fide purchasers (see Insurance 
Co. V. Bailey, 13 Wall. 616, 622, 20 L. Ed. 501 ; L. & C. R. Co. v. Lou- 
isville Trust Co., 174 U. S. 552, 567, 19 Sup. Ct. 817, 43 L. Ed. 1081). 
Yet, whatever may be the rule in certain state jurisdictions, it is well 
established in the courts of the United States that where a party, as- 
suming his theory of the controversy to be correct, has a good de- 
fense at law to a "purely legal demand,'* he must be left to that means 
of defense, unless he is prepared to allege and prove special circum- 
stances showing that he may suffer irreparable injury if he is denied a 
preventive remedy. Insurance Co. v. Bailey, supra, 13 Wall. 623, 20 
L. Ed. 501 ; Cable v. Insurance Co., 191 U. S. 288, 305, 306, 24 Sup. 
Ct. 74, 48 L. Ed. 188, in each of which cases the right of an insurance 
company to maintain bill in equity for cancellation of an insurance 
policy claimed to have been fraudulently procured was denied. 

So far as appellant's rights on its own account are concerned it 
clearly will be protected by a judgment in its favor in the pending ac- 
tion at law in tfie court below. The case as to these rights is ruled by 
Insurance Co. v. Bailey and Cable v. Insurance Co., supra. Appellant 
urges, however, that so long as the assignment from the Lake Shore 
Company to appellee of the former's right of action against appellant 
and its associates is outstanding, it will constitute a well-founded 
source of anticipated danger to all of appellant's, associates in the as- 
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serted violation of appellee's rights, whose direct relations to appellant 
have already been stated. Counsel frankly state that: 

"A careful ezaminatlQa of the authorities has failed to disclose any 
case similar in Its facts to the case at har, and to that extent this application 
is novel." 

[8] We agree with counsel to this extent, but we do not agree that 
the right invoked is supported by recognized equitable principles. It 
is to be noted that throughouir this contention appellant, in various 
forms of expression, lays undue stress upon the proposition t-hat ap- 
pellee has had his day in court, and that his rights have been conclu- 
sively adjudicated against him — z proposition as to which we need add 
nothing to what has already been said. It is the general rule that, in 
order to make the fear of multiplicity of suits a ground for interposi- 
tion of a court of equity, more than one suit must have been com- 
menced (or at least about to be begun), and the court should not in- 
terfere unless it is clearly necessary to protect from continued and vex- 
atious litigaticm. Boise Water Co. v. Boise City, 213 U. S. 276, 285- 
287, 29 Sup. Ct. 426. 53 L. Ed. 796. 

It is enough to say that, in the present juncture, the rights of ap- 
pellant's associates, and the danger that such rights will be wrongfully 
invaded, do not appear such as to demand for their protection the can- 
cellation of the assignment in question. We think it will be time 
enough to consider their rights when, if ever, the New York judgment 
becomes a final adjudication against appellant, and when, if ever, that 
judgment shall be held, in the pending suit at law in the court below, 
to be an adjudication against appellee's rights asserted therein, or when, 
if ever, new circumstances may arise requiring the cancellation of the 
assignment for the protection of imiocent parties. 

The decree of the District Court is accordingly affirmed with costs, 
but without prejudice to the future filing of new bill in equity in case 
it shall be justified by the contingencies just referred to. 



MALYIN et aL v. UNITED STATES. 

(Circuit Court of Appeals, Second Clrcalt. May 24, 1918.) 

No. IW. 

1. Obiminal Law ^e=»1159(l) — Review — Evidence — Sentence. 

The evidence, being for the Jury and they having believed It, will not 
be reviewed In detail ; and the sentence imposed by trial court must be 
carried into effect, unless some errors of law have been committed. 

2. Bankbuftct «c»485— TiTia of Tbusieb — "Peopebtt BxLONaxNG TO Estate 

IN BaWKBUPTCT"— FiBM ASSETB. 

In view of Bankruptcy Act July 1, 1898, § 70 (Comp. St 1916, § 9654), 
where partner appropriated firm assets wltti concurrence of copartners, 
the assets so withdrawn, upon his bankruptcy IndivlduaUy and as mem- 
ber of the firm, was "property belonging to his estate in bankruptcy," 

^=9For oflier cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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within iseotion 29b (sectton 9613), making concealment of snch property 
from trustee a crime. 

[Ed. Note. — For other definitions, see Words and Phrases, Second Ser- 
ies, Property Belonging to Estate in Bankruptcy.] 

3. CONSPIBAOT ^S>2S — VlOI-ATION OF BANKBUPTCT ACT — OONOSAUCDNT OF AS- 

SETS. 

Where bankruptcy of partnership was inevitable, a plan agreed upon 
by the partners and their attorney, pursuant to which proceeds ot cus- 
tomer's checks were converted by a partner, and upon his bankruptcy In- 
dividually and as a member of the fii^i were withheld from trustee, was 
a conspiracy to commit offense against United States, under Criminal 
Code, § 37 (Oomp. St. 1916, { 10201) ; the concealment of check proceeds 
from trustee being in violation of Bankruptcy Aidt July 1, 1898, f 29b 
(Oomp. St. 1916, S 9613). 

4. Xndicticvnt and Information ^s»73<1)— Repugn anot—Ooncbalmsnt ov 

Assets in Bankbuptct. 

In Indictment for conspiracy to conceal assets from trustee in bank- 
ruptcy, averments that the property^ which was to belong to bankrupt 
estate consisted of proceeds of sale of firm merchandise, and that prop- 
erty to be concealed belonged to partners individually and as members of 
firm, held not repugnant, when considered with other averments. 

5. Conspiracy ^=»43(6) — CoNCEAUiCENT of Assets — Indiothent. 

Indictment for conspiracy to conceal assets from trustee in bankruptcy 
held not subject to motion to quash. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Louis Malvin and others were convicted of conspiracy to violate 
the provisions of Bankruptcy Act July 1, 1898, relating to the con- 
cealment of assets by bankrupts, and they bring error. Affirmed. 

Walter C. Noyes, of New York City, for plaintiflFs in error. 

Francis G. Caffey, U. S. Atty., of New York City (James W. Os- 
borne, Sp. Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

' Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judgei The defendants have been convicted of 
the crime of conspiring to violate the provisions of Bankruptcy Act 
July 1, 1898, c. 541, 30 Stat. 544, relating to the concealment of assets 
by bankrupts. The act (section 29b [Comp. St. 1916, § 9613]), pro- 
vides that: 

"A person shall be punished, by imprisonment for a period not to exceed 
two years, upon conviction of the offense of having knowingly and fraudu- 
lently concealed while a bankrupt, or after his discharge, from his trustee 
any of the property belonging to his estate in bankruptcy." 

And the United States Criminal Code (Act March 4, 1909, c 321, 
§ 37, 35 Stat. 1096 [Comp. St. 1916, § 10201]) provides that: 

*'If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not more 
than 110,000, or Imprisoned not more than two years, or both." 

^=:9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digosts A iDtlezet 
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The jury returned a verdict of guilty against each of the defend- 
ants, Kuntz and Louis and Samuel Malvin. One Isaias A. Lehman, 
who was jointly indicted with the others was acquitted by the jury. 

The defendant Henry Kuntz had been the attorney for the bank- 
rupts in their bankruptcy proceedings, and the charge is that he had 
instigated the bankruptcy with a view of personal profit, and had 
aided the bankrupts to conceal assets from the trustee. At the time 
of the trial Kuntz testified that he was a member of the New York 
bar, having been admitted in 1898, and that he had from that time 
continuously practiced in New York City, and that his practice had 
been very extensive; his specialty being the trying of jury cases. 
The court sentenced him to imprisonment in the federal penitentiary 
at Atlanta, Ga., for a term of two years, and to pay a fine of $5,000. 
In imposing sentence the court said in part: 

**I bellere that the defendant Henry Kuntz is guilty of this crime charg- 
ed beyond any doubt I think the verdict of the jury Is a wholesome one 
and thoroughly right. I think that most of the testimony which he gave 
In his own behalf was untrue. I am also thoroughly satisfied that he did not 
advise his clients honestly — that he did not exercise good faith towards 
them in the matters in which he was employed by them." 

Louis Malvinwas the executive head of the firm, and it is said that 
in fact he was the partnership. He was sentenced to imprisonment 
at Atlanta for a term of two years. In imposing sentence upon him 
the court stated that he believed the verdict as to him was thoroughly 
right. . Samuel Malvin was a younger brother, whose relation to the 
partnership will be stated below. He was sentenced to imprisonment 
at the same place for a term of one year and one day. In imposing 
sentence upon him the court said that he believed the verdict as to 
him was thoroughly right, and that much of the testimony he gave on 
his own behalf was false. In imposing the sentences the court also 
stated that he did not take into account the false testimony which the 
defendants had given, as they were not before the c'burt for giving 
false testimony. 

[1] The theory of the government is that the firm of Louis Mal- 
vin & Co. early in January, 1914, found that it was fast approaching 
insolvency, and consulted Kuntz, its attorney, in reference thereto. 
The conclusion was reached that bankruptcy was inevitable and a plan 
was agreed upon to cause a petition in bankruptcy to be filed at an 
early day, and that in the meantime Louis Malvin should convert the 
proceeds of as many checks as possible sent in to the firm by its cus- 
tomers in payment of its accounts receivable and withhold them f rotn 
the creditors of the firm. It is claimed that as a result of this plan 
at least $7,423.82 was fraudulently withheld from the estate. A sb- 
called agreement was planned by Kuntz, which was falsely dated back 
as of December 20, 1913, which was signed by the members of the 
firm, and which purported to permit Samuel Malvin to withdraw 
frc»n the partnership and transfer to himself accounts receivable in 
the sum of $17,350, and that this was done for the purpose of en- 
abling Louis Malvin to withhold such sum from the trustee in bank- 
ruptcy. It is also claimed that Kuntz then obtained one Archibald 
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Palmer to file an involuntary petition in bankruptcy against Louis 
Malvin and Charles Malawista individually and as copartners, and 
that the petition was filed at the request of Kuntz. The evidence in 
detail we shall not review. It was for the jury and they have believed 
it, and unless some errors of law have been committed the sentences 
which the court has imposed must be carried into effect. 

The indictment alleged that three persons, Louis Malvin, Samuel 
Malvin, and Charles Malawista, composed a- partnership doing busi- 
ness under the firm name of Louis Malvin & Co. There are no alle- 
gations in the indictment that the said partnership was ever dissolved, 
or that the name Louis Malvin & Co. ever became applicable to 
any other partnership. The firm was engaged in the business of man- 
ufacturing wearing apparel from iuts. The indictment, among other 
things, alleges: 

"That on the 1st day of December, 1913, in the county of New York, South- 
ern district of New York, and within the Jurisdiction of this court, under 
the circumstances aforesaid, the said Louis Malvin and the said Samnel 
Malvin and said Heury Kunts and one Isaias A. I>ehman, late of the Soutn- 
em district of New York, then and there anticipated, contemplated, and plan- 
ned that a petition in bankruptcy should thereafter be filed to have said 
Louis Malvin and the said Charles Malawista, individuaUy and as mem- 
bers of the firm of Louis Malvin & Co., adjudicated bankrupts under the 
bankruptcy laws of the United States, and that thereafter^ in the due course 
of said bankruptcy proceedings, the said LoUis Malvin and the said Charles 
Malawista, IndividuaUy and as members of the firm of Louis Malvin & Ck)., 
would be duly a<djudicated bankrupts, and that thereafter in the due course 
of the said bankruptcy proceedings a trustee in bankruptcy of the estate of 
said Louis Malvin and the said Charles Malawista, individually and las mem- 
hers of the firm of Louis Malvin & Co., would be duly appointed." 

The defendants attach importance to the fact that according to the 
averments of the indictment the defendants did not contemplate or 
plan that the entire firm of Louis Malvin & Co., described as com- 
posed of three persons, Louis Malvin, Samuel Malvin, and Charles 
Malawista, should be declared bankrupt, and that a trustee of the 
entire firm should be appointed, but that such proceedings should be 
had only with respect to two of such persons, Louis Malvin and 
Charles Malawista described as members of the firm. -* 

It is said by the defense that property cannot be concealed in a 
criminal sense from a trustee who is not entitled to receive it, and 
that you cannot conceal partnership assets from any trustee in bank- 
ruptcy, except a trustee of the partnership as he alone is entitled to 
receive them ; that the partnership is a distinct entity, separate in es- 
tate and obligations from each of the partners and from the individ- 
ual estates and obligations of each partner ; that the partnership prop- 
erty belongs to that entity, or to a trustee of that entity, as distin- 
guished from the individuals or from a trustee of the individuals who 
compose it; that the concealment of partnership property does not 
constitute the concealment of individual assets; that the indictment 
in this case charged defendants with conspiring to conceal from the 
trustee in bankruptcy of two individual members of the firm of Louis 
Malvin & Co. accounts and property belonging to the entire partner- 
ship, and should have been dismissed upon the ground that to consti- 



Digitized by 



Google 



MALVIK V. UNITED STATES 453 

tute a crime the property sought to be concealed must belong to the 
tfustee of the bankrupts. 

We may concede that the crime of conspiracy to conceal assets can- 
not be committed, unless the assets to be concealed are such as the 
trustee' of the bankrupt is entitled to receive. The indictment upon 
which the defendants have been convicted charges them with having 
conspired to conceal a large number of outstanding accounts which be- 
longed to the partnership of Louis Malvin & Co., and it also charges 
that that partnership was composed of Louis Malvin, Charles Mala- 
wista, and Samuel Malvin; but it appears that Samuel Malvin was 
not adjudged a bankrupt, that the partnership was not adjudged a 
bankrupt, and that no proceedings were instituted to have either ad- 
judged a bankrupt, and the accounts which the defendants are charged 
with having conspired to conceal are accounts which are alleged to 
have been transferred by the firm of Louis Malvjn & Co. to Samuel 
Malvin, and moneys represented by the check of the firm of Louis 
Malvin & Co. to the defendant Lehman, who has been acquitted, as 
already stated. So that one question is whether the accounts and the 
money so transferred constituted assets which would belong to the 
trustee of Louis Malvin and Charles Malawista "adjudged bankrupts 
individually and as members of the firm of Louis Malvin. & Co. We 
think this question must be answered in the affirmative. 

[2] If a member of a partnership, with the knowledge and consent 
of his associates in the firm, withdraws assets belonging to it, intend- 
ing to make the assets so withdrawn a part of his individual estate, 
the assets so withdrawn become so far a part of that individual's es- 
tate that upon his bankruptcy the trustee appointed to administer the 
estate would be entitled to take possession of such property and the 
proceeds thereof as property belonging to his estate in bankruptcy. 
In a jurisdiction in which firm creditors have no lien, except through 
the equities of the partners, the trustee under the circumstances stated 
would take free from liens ; and in a jurisdiction in which firtn cred- 
itors have a lien not dependent upon the equities of the partners the 
trustee would take subject to the lien, but in any- event the trustee 
would be entitled to take. The testimony shows that Louis Malvin 
withdrew from the partnership various customers' checks which pass- 
ed through the hands of defendant Kuntz who turned over the 
proceeds to Louis Malvin, and that the latter did not turn them in 
to the partnership nor turn them over to his 'trustee in bankruptcy; 
and the claim of the government is that this action of^lK)uis Malvin's 
in thus appropriating these assets was with the concurrence of his 
copartners and in furtherance of the conspiracy to conceal. In with- 
drawing the assets thus appropriated Louis Malvin made them a part 
of his individual estate, and it follows that in witholding them from 
his trustee in bankruptcy he withheld assets belonging to his estate 
in bankruptcy. The court cannot see how it can be seriously con- 
tended that a conspiracy on the part of the defendants that Louis 
Malvin should withdraw this property from the firm and appropriate 
it to his own use thereby making it a part of his individual estate, 
and that he should then conceal it from his trustee, does not amount 
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to a concealment of property within the provision of section 29b of 
the Bankruptcy Act, or that a conspiracy that Louis Malvin should 
conceal such property is not to be regarded as a violation of section 
37 of the United States Criminal Code heretofore quoted. 

The concealment which section 29b punishes is by the language of 
the provision a concealment from the trustee of "any of the property 
belonging to his estate in bankruptcy," and section 70 of the Bank- 
ruptcy Act declares that the trustee of the estate of a bankrupt shall 
be vested by operation of law with the title of the bankrupt as of the 
date he was adjudged a bankrupt (subject to an exception not neces- 
sary now to notice) "to all property which prior to the filing of the 
petition against him he could by any means have transferred or which 
might be levied upon and sold under judicial process against him." 
The theory of the prosecution is that the word "property belonging to 
his estate in bankruptcy" includes any and all pnoperty in the bank- 
rupt's possession which he could by any means have transferred, with- 
out respect to the fact that the bankrupt's title may be defeasible. 
The defense certainly cannot claim and does not claim that the statute 
refers to such property only as the trustee has an absolute and inde- 
feasible title to, or that it does not include property which the bank- 
rupt has taken into his possession as his own. That of course can- 
not be the law, and because it is not the law it cannot be successfully 
maintained that the motieys of the firm which in accordance with the 
understanding of the conspirators found their way into the individual 
estate of Louis Malvin, never being entered on the books of the part- 
nership, were not assets to which Louis Malvin's trustee was enti- 
tled. It .does not matter whether or hot in the end he could retain 
them in his possession in case Samuel Malvin could claim the right to 
liquidate the firm's business and the trustee of the partnership 
should seek to recover these moneys from the trustee of Louis. 

[3] Counsel for defendants assert that a charge to conceal assets 
belonging to A. from the trustee in bankruptcy of B. states no offense. 
That may be conceded, but that is not what the indictment charges. 
The language of the indictment is tliat the defendants — 

"under the circumstances aforesaid, and anticipating, contemplating, and 
planning as aforesaid, willfully, knowingly, and unlawfully conspire to com- 
mit an offense against the United States ; that is to say: That the said Louis 
Malvin and the said Samuel Malvin and the said Henry Kuntz and the said 
Isalas A, I^hmiM^ did willfully, knowingly, and unlawfully conspire and cor- 
ruptly and frauaulently agree among themselves that they would knowing- 
ly and fraudulently, while the said Louis Malvin and the said Charles Mala- 
wista should be bankrupts, as aforesaid, conceal from the trustee of the as- 
sets and eflfects of the estate in bankruptcy of the said Louis Malvin and 
the safd Charles Malawlsta, Individually and as members of the firm of 
Louis Malvin & Co., certain properties which would, in the due course of the 
administration of the said estate in bankruptcy, belong to the said estate in 
bankruptcy, to wit, a large amount of moneys realized from the sale of mer- 
chandise belonging to the said firm of Louis Malvin & Co., amounting to not 
less than $2,000, the exact amount being to the grand Jurors unknown, and 
other property, consisting of raw, dressed, and manufactured furs and ^ins, 
the kind, amount, and particular description of which are now to the grand 
jurors unknown." 
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We also agree that it is essential that the acts which the defendants 
conspired to commit would, if committed, have constituted a crime; 
and there is no doubt that the acts the defendants conspired to com- 
mit, and which in the opinion of the jury they did commit, constituted 
a crime. When Louis Malvin, with the knowledge and consent of his 
partners, appropriated to himself and made a part of his estate cer- 
tain assets of the partnership which were concealed from his trustee, 
he concealed assets which had become rightly or wrongly assets of his 
estate ; and it is evident that the charge was not that defendants had 
conspired to conceal assets belonging to A. from the trustee in bank- 
ruptcy of B. A., being a party to the conspiracy and consenting to 
what was done, had no right thereafter to the assets which he had re- 
linquished to B., whatever the right of his creditors may or may not 
have been. 

The court thinks that no error was committed at th6 trial in refus- 
ing to quash the indictment. The averment of the indictment is, 
as has already been indicated, that the defendants should conceal from 
the trustee "certain property which would in due course of the ad- 
ministration of the estate in bankruptcy, to wit, a large amount of 
moneys realized from the sale of merchandise belonging to the firm 
of Louis Malvin & Company." The averment is in the language of 
the statute. The property to be concealed is property which would 
belong to the said estate in bankruptcy. It does not describe the 
manner in which the property to be concealed would become the 
property of the estate in bankruptcy and no such averment is neces- 
sary. The words "belonging to the estate in bankruptcy" have a def- 
inite signification, and there is no doubt as to their meaning. United 
States V. Comstock (C. C.) 161 Fed. 644. 

[4, 6] But the indictment averred that the property which was to 
belong to the said estate in bankruptcy consisted of a large amount 
of moneys realised from a. sale of merchandise "belonging to the 
firm of Louis Malvin & Co.," and it is said that this averment is in- 
consistent with the averment that the property to be concealed was 
property belonging to the estate in bankruptcy of Louis Malvin and 
Charles Malawista individually and as members of the firm of Louis 
Malvin & Co. It does not, however, follow that moneys realized from 
the sale of merchandise belonging to a particular person necessarily 
belong to that person; and there is no averment that the moneys 
to be concealed belonged at the time of concealment to Louis Malvin 
& Co. We therefore do not think that the two averments are neces- 
sarily repugnant, or that they tended to the prejudice of the defend- 
ants when considered with the other averments of the indictment. 
There are cases, no doubt, in which indictments have been quashed 
for defects of no greater importance, and even of less importance. 
But, as Judge Lacombe said in Bromberger v. United States, 128 Fed. 
346, 63 C. C. A. 76, courts have gone to the extremest verge of casuis- 
try in finding technicalities to reverse criminal convictions. And in 
the same connection mention may once more be made of the often 
quoted remark of Lord Hale's: 
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"More offenders escape by the over-easy ear given exception in indictmenti 
than by their own innocence, and many heinous and crying offenses escape 
by theae unseemly niceties to the reproach of the law, to the shame of tbe 
government, to the encouragement of villainy and to the dishonor of God." 
2 Hale, P. C. 193. 

There are 97 assignments of error in this case. Most of them were 
apparently abandoned upon the argument of the cause. We find it 
unnecessary in this opinion to refer specifically to any one of them not 
already noticed. We are unable to see that any prejudicial error oc- 
curred, and the majority of the court is convinced that the judgment 
of conviction should be affirmed. 



GRASELLI OHEMIOAL CO. v. iETNA EXPLOSIVES CO., Ina 

Appeal of FAY et al. 

(Circuit Court of Appeals, Second Circuit May 24, 1918.) 

No. 253. 

1. CoBPORATiONS ^=»569(1) — Receivehs — Appointment — Effect. 

An order appointing receivers places a corporation In the custody and 
control of the court, and the court. In addition to restraining tbe co^ 
poratlon and Its officers from exercising any privileges or franchises, 
may restrain the stockholders from meeting and electing new directors, 
when such action Is for the best Interests of all concerned. 

2. Equity $==>55 — Jurisdiction — Scope. 

A court of equky's modes of relief are not fixed and rigid, and, barinf 
jurisdiction In the whole domain of conscience, limited only by legislative 
enactment It can mold Its remedies to meet conditions with which it hta 
to deal. 

3. Corporations ^=»560(2) — Receivers — Duties. 

A receiver of a corporation Is appointed on behalf of all parties inte^ 
ested, and he represents the stockholders, as well as the creditors. 

4. Corporations ^=:»574 — Reorganization Pi«ans — Fairness. 

Where receivership for a corporation In difficulties resulted in in- 
creased profits, so that indebtedness could be paid and dividends paid on 
preferred stock, held^ that proposed reorganization plan which would 
enable preferred stockholders, not entitled to vote except when dividends 
were In arrears to take advantage of the temporary condition and con- 
trol the corporation was unfair, so It was proper for the court to stay 
action at a proposed stockholders' meeting. 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
em District of New York, 

Bill by the Graselli Chemical Company against the ^tna Explosives 
Company, Incorporated, on which a receiver was appointed. From an 
order staying any action at a stockholders' meeting, except adjourn- 
ment, Addison G. Fay and another appeal. Affirmed. 

The complainant, a general creditor of the defendant, filed a bill In equit? 
on April 19, 1917, praying for the appointment of receivers of the defendant 
The bill alleged: That the defendant was furnishing large quantities of ex- 
plosives to the Allied Powers In the prosecution of the war. That intenuP' 
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tion of this business would be injurious to the defendant and its creditors, a» 
v^ell as to the success of the United States and the Allied Powers in the 
war. Certain extravagant and obnoxious contracts were assumed by the de- 
fendant, through its officers, for the payment of millions of dollars as com- 
mission to one Basslck for services alleged to have been performed by him in 
effecting the making of certain contracts between the defendant and the 
French government Further, that there are outstanding bonds of the de- 
fendant amounting to $2,188,060 under a trust mortgage, and that the defentl- 
fendant had a large indebtedness for merchandise. It was alleged that the 
defendant's property, at a fair valuation, is more than sufficient to pay all its 
debts; that, because of these large claims, Its credit has been impaired, and 
it was unable to obtain money with which to meet its obligations as they ma- 
tured in the ordinary course, or to conduct its business in an efficient man- 
ner; and that an attempt by the complainant to enforce at law its claims as 
a general creditor would precipitate some action on the part of other creditors, 
and that this in turn would lead to wasteful strife and controversy, which 
could be avoided by a receivership. All this was admitted by the answer of 
the defendant. Thereupon the District Judge appointed Hon. George O. Holt, 
a former Judge of the District Oourt, and Hon. Benjamin B. Odell, a former 
Governor of New York state, receivers. This order provided that the re- 
ceivers have complete and exclusive control, possession, and custody of all 
the assets and proi)erty of the defendant, and directed those in possession 
or in charge of the property of the defendant to turn over the saine to the 
receivers, who were authorized to continue In business with full authority for 
its management and operation, and to employ necessary servants to carry on, 
manage, and conduct the business. 

The receivers have so conducted the business that all parties to this con- 
troversy are enthusiastic about the success achieved. The report of the 
receivers, filed February 7, 1918, Indicates that the Basslck claims have been 
settled and disposed of at a very materially reduced sum, and the receivers 
have contracts for approximately $54,000,000 with the allied governments. 
The profits for the year ending December 31, ldl7, have been so large that tne 
surplus of assets over liabilities shown by tiie receivers' consolidated balance 
sheet of the defendant and its subsidiary companies on December 31, 1917, is 
$538,647. The creditors, other than those represented by the bonded indebted- 
ness, have been paid 50 per cent, of their claims^ and it is now said that the 
reoelvers have approximately $3,000,000. The excellent condition of the busi- 
ness conducted by the receivers indicates that in the near future the balance of 
all valid claima against the defendant will be paid ; the bonded indebtedness 
may be paid, and the propeHy returned to the stockholders free of debt, with 
unimpaired credit,' and with ample working capital. The contracts with the 
Allied Powers are very profitable and fully warrant this claim. There is 
pending an unfinished litigation In which bondholders dalm that the bonded 
indebtedness Is now due because of ttie appointment of the receivership, al- 
though the Interest has been paid on the bonds. Bven though this should 
be resolved in favor of the bondholders, the receivers are now amply able to 
meet this obligation in fall. 

At the time of the appointment of the receivers, the capital stock of the de- 
fendant consisted of 55,000 shares, 7 per cent, preferred stock, par value $100 
per share, and 18,100,000 shares of common stock, of no par valuer When first 
organized, the authorized capitalization was $7,000,000 common stock and 
$5,500,000 preferred stock ; but In February, 1916, the certificate of Incorpora- 
tion was amended so as to provide that the conmion stock should consist ot 
18,100,000 shares, the preferred stock remaining the same. The preferred 
stock was not entitled to any vote, ''except upon the question of placing a 
mortgage upon the company's property ; but, when the conunon stock was in- 
creased, it was provided that, in the event there should be default In the 
payment of the dividends of the preferred stock for a period of eight months 
or more, then each share of preferred stock was entitled to nine votes. The 
dividends on the preferred stock were paid with regularity until the appoint- 
ment of the receivers. During the period of receivership, the dividends have 
not been paid, and more than eight months have elapsed and therefore the 
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light Of the preferred stockholders to vote has accrued. The annual meetSn; 
fixed by the by-laws was to be held on Tuesday, March 19, 1918. For some 
days prior thereto, considerable activity among groups of the stockholders 
indicated a contest to be waged on that day for control of the company, by tbe 
election of a board of directors and the submission of a plan of readjustment 
The District JudgUa, on the day of the meeting, granting an order to show 
cause, containing a stay, preventing any action at the meeting except the ad- 
journment of the meeting until 30 days after the determination of thie re- 
ceivership, subject to modification by the court On the same day, the order 
was modified, upon application, so as to adjourn the annual mieeting until 
March 26, 1918, pending a hearing upon the motion brought on by the order to 
show cause. The District Court then granted the order appealed from, di- 
recting that there be no action of any kind by the board of directors, except by 
order of the District Oaurt permitting the same after a hearing upon an appli- 
cation made to the court on 5 days' notice to counsel for the Interests support- 
ing the readjustment plan, and the order enjoined the stockholders from taking 
any action except to adjourn the meeting from month to month until a date 
not less than 30 days prior to the termination of the receivership and the dis- 
charge of the receivers of the defendant, when the election might take place 
and the new board of directors elected. Provision was made for modification 
of the order upon 5 days' notice. 

Stockholders Fay and Howard, feeling aggrieved thereby, have appealed. 

Royall Victor, Severe Mallet-Prevost, and William H. Button, all 
of New York City (George W. Wickersham, Edwin P. Grosvenor, and 
C. Westley Abbott, all of New York City, of counsel), for appellants. 
' Stanchfield & Levy, of New York City Qohn B. Stanchfield, Wil- 
liam M. Parke, George W. Schurman, and Henry Wollman, all of 
New York City, of counsel), for appellees Price and Taylor. 

Hughes, Rounds, Schurman & Dwight, of New York City (George 
W. Schurman, of New York City, of counsel), for appellees Erb and 
Rogers. 

Wolknan & Wollman, of New York City (Henry Wollman, of New- 
York City, of counsel), for appellees Lovell & Co. 

Rosenberg & Ball, of New York City (James N. Rosenberg and 
Wilbur L. Ball, both of New York City, of counsel), for appellee com- 
mittee, t 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). The 
petition upon which the order appealed from was granted, after re- 
citing that Prince & Company, the petitioners, are the owners of com- 
mon stock, alleges that the receivership has been a successful one, 
and substantially the facts stated above, and, further, that the plan 
of readjustment hereinafter referred to is sought to be adopted by cer- 
tain preferred stockholders exercising their claim of voting rights by 
reason of the default in the payment of dividends. Copy of the read- 
justment plan is made a part of the petition, and it is zdleged that, if 
approved and adopted, it would be in violation of the rights- of the 
common stockholders. It points out, further, that no new capital 
is to be paid in or provided for by the readjustment agency, and that, 
for the services of the so-called readjustment, they are to be paid 
$750,000. The effect of this, it is said, will give the bondholders and 
preferred stockholders the privileges and rights to which they arc not 
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entitled under the contractual obligations of the defendant, and will 
place in control a board of directors who would be unfavorable and 
unjust to the interests of the common stockholders, and who will as- 
sist in the adoption of the readjustment plan, with the result that 
great and irreparable injury will be done the petitioner and a great 
majority of the common stockholders. The appellants assert that the 
District Judge had no power to interfere with the stockholders of the 
defendant in the election of the directors at the annual meeting of 
the company, and it is said that the injunction granted by the District 
Court is entirely outside of the scope of the bill of complaint and of 
the receivership thereunder. 

[1] The order appointing the receivers placed the corporation in 
the custody and control of the court. It placed the receivers under 
the admonition, direction, and guidance of the court. The court pos- 
sesses jurisdiction over the corporation, as well as over the property 
of the corporation, and it has complete power to deal with either, and 
it is essential that it should have, for it could not control the property 
without the power to control the corporation. The appointment of the 
receiver supersedes the power of the directors to carry on the busi- 
ness of the corporation, and the receivers take possession of the cor- 
poration,' its books, its records, and assets. Indeed, it is often the 
custom for courts of equity, in an order appointing the receiver, to 
expressly restrain the corporation and its officers from exercising any 
of the privileges or franchises of the corporation until the further or- 
der of the court. The tourt*s power to take from the directors 
their right to direct can also, while in control, restrain action by the 
stockholders, when it deems it for the best interests of all concerned 
to do so. 

[2] A court of equity's modes of relief are not fixed and rigid. 
It can mold it remedies to meet the conditions with which it has to 
deal. The jurisdiction of equity is the whole domain of conscience, 
limited only by legislative enactment. The faculty of equity must be 
energetic, . productive, and progressive. But to exercise this right 
of the court of equity there must be some show of an injustice at- 
tempted or about to be perpetrated upon the petitioners. Judge Ward, 
writing in Davidson v. American Blower Co., 243 Fed. 167, 156 C. 
C. A. 33, announced that the court of equity had the power in the 
proper case "to deprive stockholders holding a majority of the stock 
from voting it, and to turn over the control of a corporation to the 
minority stockholders." In Lehigh Coal & Navigation Co. v. Central 
R. R. Co., 35 N. J. Eq. 349, an insolvent corporation in the hands of 
the court, with its railroad operated by a receiver, refused to hold a 
meeting of the stockholders. A petition was addressed to the court 
to direct such a meeting, which the court denied in the following lan- 
guage: 

"The affairs of the company had for many years beem in the hands of this 
court. There had befen no election of directors by the stockholders since the 
Insolvency was declared. The existing board disputed the power of the stock- 
holders to hold the election. The proceeding was under, a provision of the 
law, the applicability of which to an insolv^t company, whose affairs were 
under the management of the court, wai^ ^ tii^ ^^ ^^ quitSd evident that 
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the election, If held under (he circumstances, would be subject to Imputatlona 
of surprise and unfairness, and to ' ^juestlons as to Its Talldlty, which would 
l^d to litigation or Induce this court to refuse to recognize It as a just and 
proper expression of the choice of the stockholders. Hence It was not pe^ 
inltted to take place." 

[3] A mistaken notion seems to exist with the appellants that the 
receivers are appointed for the sole benefit of creditors and are not 
interested in the benefits to accrue to all other parties interested, such 
as stockholders. In Atlantic Trust Co. v. Chapman, 208 U. S. 360, 
28 Sup. Ct. 406, 52 U Ed. 528, 13 Ann. Cas. 1155, the court said that 
a receiver — 

**ls appointed In behalf of all parties, and not of the complainant or of the 
defendant only. He Is appointed for the benefit of all parties who may estab- 
lish rights In the cause." 

In Western Union Telegraph Co. v. United States & Mexican Trust 
Co., 221 Fed. 545, 137 C. C. A. 113, Sanborn, J., said: 

*'The property of an Insolvent railroad corporation In thte custody of a 
court In a suit to foreclose a mortgage upon It Is charged with a trust for 
the benefit, first, of the holders of preferential claims superior In equity to the 
Iten of the mortgage ; second, of the holders of the Uen o(f the mortgage and 
of other such liens In their order of priority; third, of the unsecured or gen- 
eral creditors of the mortgagor ; and, fourth, of Its stockholders." ' 

In Hayes v. Pierson, 65 N. J. Eq. 353, 45 AtL 1091) 58 Atl. 728, 
Vice Qiancellor Stevens said: 

*"rhe receiver is, it Is true, the representative of the creditors, but he U 
ilso the representative of the corporation and of its stockholders.** 

The possession of the receiver is the possession of the court; and 
the court itself holds and administers the estate, through the receiver 
as its officer, for the benefit of those whom the court shall ultimately 
judge to be entitled to it. Porter v. Sabin, 149 U. S. 473, 13 Sup. 
Ct. 1008, 37 L. Ed. 815. The District Judge stated that he did not 
pass upon the merits or demerits of the readjustment plan. He said 
in effect that the election at the present time would not be in the 
interest of the success and welfare of the receivership or of the cor- 
poration and the stockholders, but that it should be adjourned and 
held at a later date well in advance of the time when the receiver- 
ship was about to come to an end, subject to the right of modifications 
reserved. 

In this court, the appellees, large common stockholders, have at- 
tacked the merits of the readjustment plan, and, we believe, with just 
cause. In the absence of power created by legislation in this country, 
the federal judges, sitting in courts of equity, have endeavored to 
secure to the rights of those interested, including the stockholders at 
the time of readjustment of large corporations a protection to meet 
the needs of the occasion. Changing times, with change in economic 
needs, require the courts of equity to mold remedies to meet the 
conditions with which they have to deal. In railroad foreclosure 
suits, where plans of reorganization were proposed, the federal 
courts have exercised the right of approval or disapproval. Fearon 
v. Bankers' Trust Co., 238 Fed. 83, 151 C. C. A. 159; Guaranty Trust 
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Co. V. Missouri Pacific Ry. Co. (D.C.) 238 Fed. 812. In the latter 
case. Judge Hook said : 

"It has sometimes been claimed that plans of reorganization formulated by 
bondholders and stockholders of a railroad in the hands of receivers are ex- 
clusively of private concern, free from Judicial action or interference. But 
for various reasons the view cannot be sustained in principle. After all 
that can be said from the standpoint of theory and strict right, the fact re- 
mains that many railroad receiverships, and .the one here is typical of them, 
are the instruments for consummating plans of reorganization, and courts 
have come to realize that such use of th^ir jurisdiction and processes entaUs 
a correlative duty to thos^ affected by the result • • • The relation be- 
tween the i^eceivership * * * and the plan of reorganization agreea 
upon is close and intimate. So far as properly can be, the judicial proceed- 
ing is conducted in harmony with the plan, and the success of the agreed 
readjustm^t Is promoted by the orders of the court and the acts of its re- 
ceivers. Generally the judicial course would not be different if the court 
were carrying out a plan of reorganization of its own making or one affirma* 
tively adopted by judicial order or decree. ♦ ♦ ♦ while it is the settled 
doctrine that reorganizations will be 'encouraged, yet, on the other hand, a 
court of equity will not lend its aid to one that is inequitable or oppressive. 
* * * Th^ conclusion is manifest that the general duty of a court in a 
railroad foreclosure suit to take cognizance of a plan of reorganization by 
the bondholders and stockholders which is to be aided by its decree, and to 
protect the equitable rights of all, becomes specific and imperative up<m tne 
complaint of an interested party." 

So long as the suit continues, the corporation and the res are in 
the possession of the District Court; the court having the power as 
an incident thefeto, and as ancillary to its proceedings, to determine 
when and under what circumstances an election may be held which 
will determine what persons will receive the property from the cor- 
poration and control the property upon the discharge of the receivers. 

[4] Was there justification tfierefor under the circumstances dis- 
closed here? . It is claimed that at the meeting a board of directors 
was to be elected, which would permit the control of the corporation 
to pass into the hands of the preferred stockholders. It is said that 
they represent the same group of men who so mismanaged the prop- 
erty as to result in a receivership. At this time there appears to be 
no requirement for new capital, nor is any offered by the plan of re- 
adjustment. The property is being successfully managed by the re- 
ceivers; it has very profitable contracts, and is, or will very shortly, 
be able to pay all its indebtedness, including the bonded indebtedness, 
if need be. It can pay the arrears of dividends on the preferred 
stock, and may retire the preferred stock. If the dividends are paid, 
the right of the preferred stock to vote on the basis of nine for one is 
eliminated, and, when a meeting is held, the business policy of the 
corporation can be determined by the will of the majority of common 
stockholders. Therefore, the right of the preferred stockholders to 
vote being but temporary, with every prospect of the common stock- 
holders regaining control of the corporation, the court should not 
lend its aid nor permit a group of preferred stockholders electing a 
board of directors who would permit this plan of readjustment to be 
adopted. Although it is not admitted by the appellants that it is the 
intention to vote upon the readjustment plan at this meeting, the fact 
is evident that such is the plain inteottf,^. 
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On their face, the bonds do not mature until 1945. The plan of re- 
adjustment provides for their payment at an earlier period. These 
bonds are lai^ely held by the owners of the preferred stock, both of 
which securities were obtained as part of the purchase price for plants 
which were sold to or consolidated with the defendant corporation at 
the time of the consolidation. The plan further creates a retirement 
provision for the preferred stock, which is not only a deprivation of the 
common stockholders' rights, but it would seem is injurious to the 
preferred stockholders as well. It creates a voting trust of ,the com- 
mon stock, and therefore deprives the common stockholders of con- 
trol of their company. It leaves the future of the corporation to a 
new company, and, without apparent limitation, places it in the hands 
of readjustment managers, with unrestricted power given to issue and 
dispose of new securities, and grants them an allowance of $750,000 
for their services. The entire plan means a large and unnecessary ex- 
pense, and reduces the cash assets of the company, which might again 
result in another period of financial embarrassment. In our opinion, 
the complaint of the common stockholders is fully justified The court 
below, in the exercise of its obligation to the common stockholders and 
all others interested, might well, in its equitable protection, have in- 
quired into the merits of the plan of readjustment, and have granted 
the order appealed from upon its disapproval of the same. The course 
pursued by the court below was well within its power. The original 
intention of the corporation and the stockholders, as evidenced by its 
charter, giving no right to vote to the preferred stockholders, except as 
above indicated, indicates the right of the common stockholders to ex- 
ercise control and management of the corporation. 

From the above indications, when the deferred dividends are paid 
out of the surplus profits, which are very rapidly accumulating, the 
property of the corporation and the control thereof will pass to the 
common stockholders, where it was when the court took possession of 
the property, and with this course no injustice will be Visited upon any 
of the interested parties. 

Order affirmed. 

ROGERS, Circuit Judge (concurring). I concur in the result reach- 
ed, but do not find it necessary to consider the reorganization plan. 
The sole question is whether a court which has taken over the manage- 
ment of die affairs of a corporation, having appointed receivers who 
are administering its business, has the right, while still in control, to 
prevent by injunction a meeting of the stockholders. I am satisfied 
that it possesses that power, and that its jurisdiction extends, not only 
over the property of the corporation, but over the corporation itself, 
so that during the time its possession continues it has authority to re- 
strain the action of both directors and stockholders. Its right to re- 
strain the action of the directors seems to be unchallenged. But why 
it should be supposed that stockholders, either preferred or commcMi, 
cannot be restrained, while directors may be, I am unable to compre- 
hend. It is the duty of a court managing, tor the time being, through 
its receivers, the affairs of a corporation, to protect, so -far as it can 
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while in possession, the rights of all parties in interest, both creditors 
and stockholders common and prfeferred. As neither directors nor 
stockholders have any right to take effective action which will embar- 
rass the court in its management of the property so long as the receiv- 
ership continues, or which will, when the receivership ends, prevent the 
court from restoring* the property to the hands of those from whom 
it received it, I think Judge Mayer was quite within his discretion in 
the action which he took. 

At' the time he assumed control of the corporation the preferred 
stockholders did not possess the right to vote, under the terms of their 
contract with the corporation. Whatever right to vote they now pos- 
sess has vested in them during the period of the receivership. The 
court has the right to pay all the liabilities of the corporation including 
the liabilities to the preferred stockholders. The fast accumulating sur- 
plus in the hands of the receivers indicates that the court will soon be 
able to terminate the receivership and restore the property to the com- 
mon stockholders, who will be entitled to the management of its af- 
fairs when the unpaid and cumulative dividends due to the preferred 
stockholders are paid. The preferred stockholders, with a thorough 
knowledge of that probability, therefore desire, before the liabilities 
are paid and their right to vote is by the terms of their contract gone, 
to hold a stockholders' meeting at which they may cast nine votes for 
each share of stock they hold, and thus put through a plan of reor- 
ganization, the merits of which are not involved, but which will alter 
in a very substantial manner the relations of these two classes of stock- 
holders. It seems to me impossible to hold that any body of stock- 
holders has an absolute right to a stockholders* meeting while a court 
is in control of the corporation. If there is no such absolute right, 
then it must be within the court's discretion to say whether it will allow 
and when a meeting to be held ; and in this case I discover, as I have 
stated, no abuse of that discretion. 

It is doubtful whether, in the whole history of receiverships, either 
in the Southern district of New York or in any other district in the 
United States, there can be found another receivership which has been 
conducted with such phenomenal success as has attended the receiver- 
ship over the defendant corporation. This success is due in part to 
the business acumen of the receivers, Hon. George C» Holt and Hon. 
Benjamin B. Odell, and in part to the phenomenal conditions which 
now prevail in this country and in Europe. At the beginning of the 
receivership, April 20, 1917, the outstanding liabilities exceeded in 
amount $4,608,475.58, and on December 31, 1917, they were $1,448,- 
420.26, showing a reduction of $3,160,055.32 ; and on February Z, 1918, 
the receivers reported a cash balance of $1,369,170.33. The enormoqs 
profits being realized upon the contracts now being carried out by the 
receivers give every assurance that the preferred stockholders .will soon 
be paid every dividend claim they have against the company. Indeed, 
in View of the prosperous conditions which now prevail in the affairs 
of the corporation, with earnings at the current rate understood to be 
from $400,000 to $700,000 a month, it is quite probable that the assets 
of the company will be so large that soon the outstanding preferred 
stock can be paid off, if it be thought wise to take such actipEu 
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It seems to me it would be a great injustice to permit the preferred 
stockholders to meet as proposed, and thus take advantage of a situa- 
tion which is temporary to put through a revolutionary plan, which, 
whatever its merits or demerits would alter radically the relations of 
the parties. If the court had permitted the meeting to be held, it might 
be a serious question whether the court had not abused its discretion. 
The only fair and proper course was the one which was adopted, and 
which in the end will restore the corporation, with its debts paid, includ- 
ing those of the preferred stockholders, to the common stoddiolders, 
from whose control it was originally taken; and with that the result 
it cannot be successfully maintained that wrcmg has been done to 
any one. 

WARD, Circuit Judge (dissenting). When a court is selling the 
whole property of a corporation under a decree of foreclosure, with a 
view to distributing the proceeds of sale among the parties entitled, it 
may properly look into the fairness of any plan of reorganization un- 
der which the property has been purchased or is proposed to be pur- 
chased. In other woras, the court will affirm the sale if the terms of 
the reorganization agreement are fair, and will refuse to do so if they 
are not. Such decisions are relied on to sui^x>rt the order of the Dis- 
trict Court Western Union Telegraph Co. v. United States & Mexican 
Trust Co., 221 Fed. 545, 137 C. C. A. 113; Fearon v. Trust Co., 238 
Fed. 83, 151 C. C. A. 159; Guaranty Trust Co. v. Missouri & Pacific 
Railway Co. (D. C.) 238 Fed. 812. 

The present case is entirely different. There is no intention, and 
never has been any intention, that the receivers shall sell the property 
and distribute the proceeds. On the contrary, from the beginning the 
corporation has been treated as solvent. Temporary receivers were 
appointed to protect it by continuing its business and pa)dng its cur- 
rent liabilities, until suits upon certain unjust claims which had impair- 
ed its credit and threatened to destroy it should be defeated. The 
holding of the annual meeting for the election of directors will not in 
any way affect or interfere with this purpose. The title, possession, 
and control of the company's property in the hands of the receivers 
will continue, whatever may be the result of such an election. The 
District Court will manage the company's business, control its assets, 
and protect them from interference until the purpose of the receiver- 
ship is accomplished and its property returned to the corporation. 

Judge Mayer expressly stated in his order that he "refrained from 
passing upon the merits of the proposed readjustment plan." ,He seems 
to have assumed the present right of the preferred stockholders to vote 
nine votes for each share as provided in the charter, and to have been 
moved by the feeling that they should not exercise this right because 
it was likely that the receivers would soon be able to terminate it by 
paying up all arrears of dividends on the preferred stock. But the 
event has happened which gives the preferred stockholders this right, 
and they should not be deprived of it until it has been judicially de- 
termined that they are not entitled to exercise it. The receivers have 
no interest whatever in a dispute between two classes of stockholders 
as to their respective rights under the charter. 
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Nor can I see how the election of directors would affect the adoption 
of the readjustment plan in any way. It is not proposed to carry it 
out by a sale under a decree of foreclosure, no such decree being con- 
templated. It can only be accomplished by a dissolution of the cor- 
poration without judicial proceedings under sections 9 and 10 of ar- 
ticle 2 of the Stock Corporation Law (Consol. Laws, a 59), which re- 
quire that a majority of the whole board of directors shall first adopt 
a resolution that a dissolution is advisable, and shall then call a meet- 
ing of the stockholders to consider the subject, not less than 30 nor 
more than 60 days after the resolution ; notice to be given by adver- 
tisement or by mail or personal service on each stockholder. If two- 
thirds in amount of the outstanding stock consent, the corporation shall 
file the consent in the office of the secretary of state. Then the cor- 
porate assets shall be sold to pay its debts, and with the consent of 
two-thirds in amount of the stockholders any remaining assets may 
be transferred to a new corporation ; but the sale shall not be valid 
against any objecting stockholder who is not paid the value of his stock 
as appraised under an order of the Supreme Court of the state of New 
York. It is not suggested that these steps were proposed to be taken, 
or could be taken, at the annual meeting to elect directors; and, if 
they could be and were to betaken in accordance with the law, then 
the readjustment plan would be legally adopted, and no court could dis- 
turb it as being unfair. 

This court sustains the order of the District Court because it thinks 
that the proposed readjustment plan, which is capable of being legally 
adopted, is unfair. I think this is inconsistent with our decision in 
Davidson v. American Blower Co., 243 Fed. 167, 156 C. C. A. 33. 



TAYIiOB V. FRAM et al. 

(Circuit Court of Appeals. Second Circuit. June 7, 1918.) 
No. 142. 

1. Factors «5»18— /Title to Goods— "Salb.** 

Ordinarily, where a person receives property which he is not bonnd 
to return in the Identical form, but may account therefor in money or 
other property' the transaction amounts to a "sale"; but this rule is 
not applicable to consignments to sell, where the owner of a chattel de- 
livers it to an agent to sell, in which case the title remains in the prin- 
cipal or bailor, though i)osses8ion is transferred to the agent or bailee. 

[E3d. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Sale.] 

2. Bankruptcy ^=»140(3) — Consignmbnt fob Salb— AnvEBxisiNa Relation. 

Though the bankrupt did not advertise himself as an agent, or in any 
way indicate that he was selling goods on consignment, that fact does 
not affect the rights of the owner, who consigned goods to the bank- 
rupt for sale. 
8. Bankbtjptcy «=»140(3) — ^Riohts of Tbustee— Sale or Goods on Consign- 
ment. 

Though by written agreement of the parties goods were consigned to 
the bankrupt for sale, yet, where the parties treated the transaction as 

^=9For otber cases see same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes 
252F.--30 
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one of actual sale, and the bankrupt was not required to account for 
the proceeds as provided in the contract, held, that the consignors were 
liable for goods which they retook on the eve of bankruptcy, for the 
written agreement could not be invoked as against the trustee in bank- 
ruptcy. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit by Louis M. Taylor, as trustee in bankruptcy of Charles Ep- 
stein, bankrupt, against Isidor Fram, and others. From a decree for 
plaintiff (243 Fed. 733), defendants appeal. Affirmed. 

This suit is brought by the trustee of the bankrupt to have a certain agree- 
meiU made between the bankrupt and defendants declared fraudulent and 
void as ag:ainst creditors, and that defendants be adjudged to hold In trust 
certain merchandise delivered to them by the bankrupt, and that they be 
required to make deUvery thereof to the trustee or pay him the value there- 
of. The defendants were copartners conducting a number of retail shoe 
stores in the borough of Brooklyn, New York City. They traded under the 
name of the Boston Shoe Market. They were accustomed to purchase stocks 
from persons who desired to retire from business, and they were continuously 
buying and selling shoe stores. They would buy a store and hold a special 
sale therein, and then dose the store and remove the goods which remained 
to what they called their main store, which was in Brooklyn. They also 
purchased merchandise from various manufacturers and jobbers. 

The bankrupt, Charles Epstein, is a brothA* of the defendant Epstein, and 
a brother-in-law of the defendants Snitzer and Fram. In December, 1914. 
Charles Epstein opened a retaU shoe store in Brooklyn. In the beginning he 
purchaEied part of his stock from time to time from the defendants; defend- 
ants having limited him at the time to $100 credit. In May, 1915, he owed 
defendants $330.11, and they then refused to extend any further credit to 
him. Thereupon he asked them to consent to give him an agency and allow 
him to sell on their account. They consulted their attorneys, and Inquired 
whether they could do so and secure themselves In that manner, without 
jeopardizing themselves or without giving the bankrupt any credit, as they 
were unwilling to extend any credit to him. An agreement was drawn by 
the attorneys, which in substance provided that, from and commencing with 
the date, all merchandise thereafter shipped to Charles Epstein was to be 
the property of the defendants; that the merdiandlse which he should s^ 
should be sold as agent of the defendants only; that such merchandise was 
to be designated when shipped to the said Charles Epstein on memorandum 
statements, or bills; that Charles Epstein was not to sell any of the mer- 
chandise for less than the price stipulated on the statement, which sum he 
was to refund or pay over to the defendants on Monday of each and every 
week for ^ all merchandise sold during the week; that he was to render an 
account or a statement whenever requested; that upon demand he was to 
return and deliver to defendants all the merchandise, delivered to him under 
the agreement, in his possession; that in no sense was the agreement to be 
so construed as to vest any interest in Charles Epstein as to the merchandiai^ 
delivered to him, but that the title was at all times to remain In the def^id- 
ants; that none of the provisions of said agreement were to be changed or 
altered unless it be expressed in writing; and that aU future I)usine68 rela- 
tions between the defendants and Charles Epstein were to be governed ex- 
clusively by the provisions in the agreement. 

This agreement, dated May 27, 1915, was dgned by Charles Epstein as 
party of the first part and by the Boston Shoe Market, Isadore Snitzer, Isa- 
dor Fram, All)ert Epstein, parties of the second part, by Isadore Snitzer. 
It is this agreement which the trustee alleges to be part and parcel of a de- 
vice to hinder, delay, and defraud creditors. He alleges that in fact and In 
truth no agency was created between the bankrupt and the defendants, but 
that the merchandise mentioned in the agreement was actually sold by de- 
fendants to the bankrupt, and that the latter was Indebted to defendants 
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therefor. Aft» this agreement was made the bankrupt was In the habit of 
going to defendants for shoes when needed. Bills were delivered with the 
merchandise, which did not indicate that the goods were on consignment 
Under the agreement the invoices were to contain a memorandum of the price 
for the merchandise, and they were not to be sold at less than that price. 
This price was not the selling price, because that was fixed by the bank- 
rupt, but was the cost price to the bankrupt No stodc record wns ever kept 
by either the bankrupt or the defendants. The bankrupt, however, testified 
that he had a record, which showed the number of pairs of shoes that he 
received from the defendants, and that he had "a separate little book, five- 
cent copy book," in which he had an accoant of every pair that was sold. 
There was contradictory evidence as to whether defendants shipped their 
goods to the bankrupt, marked so that they should be distinguished from his 
own stock. The bankrupt testified before the commissioner that the goods 
were shipped to him unmarked, and that he always marked them B. S. M. 
' (which stood for Boston Shoe Market). In the court below he tefitifled that 
when he received the goods they came with & S. M. on them and the cost 
mark, and that defendants put them on. When his attention was called to 
his contradictory statement before the commissioner, he said some came 
marked and some unmarked, and that he himself then ynt the marks on the 
comers of the boxes which were unmarked, and tliat he marked them in 
letters too small for anybody else to see. The defendants claimed they put 
the marks on by their bookkeeper, and that individual was not produced at 
the trial. 

The bankrupt, instead of paying on the Monday of each week and every 
week as the agreement provided, kept the moneys realized from the sale of 
the property consigned and mingled them with his own funds, and only made 
remittances when requested to do so; and when remittances were made tbey 
were made on account, and they were all in even amounts, as $25, $35, or $50. 
When payments were made by check no receipt was given, and at no time 
were the remittances accompanied by any Hat of the goods sold. The l)aDk- 
rupt dealt with and represented the goods as his own. The photographic 
copy of the defendants' ledger shows that the relation was regarded as that 
of debtor and creditor. On the day before the assignment for the benefit of 
creditors the bankrupt and the defendants had a meeting, at which the bank- 
rupt's financial condition was discussed, and at which the defendants were 
Informed that the bankrupt was insolvent This condition was ascertained 
by an inventory taken six days prior to the assignment. At that time the 
bankrupt had goods worth $1,600 or $1,700. On the day prior to the assign- 
ment the goods' were shipped back by the bankrupt, who himself packed the 
goods and hired the truck. A moving van load of goods was sent to defend- 
ants, including the cash register. The goods* left in the bankrupt's store 
consisted of mlsmated and unpacked stock, which at cost was worth only 
$543.21. The trustee claimed in the court below that the defendants receiv- 
ed njerchandlse to an amount in excess of $1,000. The defendants failed to 
enter in their books the credit for the goods returned. The books were pro- 
duced at the trial one year after the goods were returned and they contained 
no credit for the merchandise returned. ' 

lie District Judge has found that the agreement of May 27, 1915, was 
fraudulent and void as against the complainant and the creditors of the 
bankrupt, and was intended to hinder, delay, and defraud the creditors, and 
no agency was created between the bankrupt and defendants, and the legal 
title to fibe merchandise was vested in the bankrupt, and that the latter was 
on January 18, 1916, when he was adjudicated a bankrupt, indebted to de- 
fendants in the sum of $429.73. He has accordingly decreed that the com- 
plainant recover that sum from defendants, with interest from January 18, 
1D16, be^des the costs and disbursements of the action. 

L. & M. Blumberg, of Brooklyn, N. Y. (Leopold Blumberg, of 
, Brooklyn, N. Yl, of counsel), for appellants. 

Samuel J. Rawak, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
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ROGERS, Circuit Judge (after stating the facts as above). The 
•question which this appeal presents makes it necessary for this court 
to determine what the exact relationship was that existed between the 
bankrupt and the defendants at the time Charles Epstein was adju- 
dicated a bankrupt. If Epstein was the agent of the defendants, he 
was a bailee of the goods of the defendants, and the latter had a right 
to receive them back from him, in the manner they did. In that event 
we should be obliged to hold that the court below committed reversible 
error. If, on the other hand, the real relationship was that of vendor 
and vendee, the bankrupt being in reality a vendee, and not a bailee 
of defendants, no error was committed, and the decree must be af- 
firmed. 

[1] The general rule, of course, is that where a person receives* 
property which he is not bound to return in the identical form in which 
he receives it, but may account therefor in money or other property 
or thing of value, the transaction amounts to a" sale, and not to a bail- 
ment. But this rule is not applicable to consignments for sale; the 
law being that the owner of a chattel may consign it or deliver it to 
an agent for sale without creating the relation of vendor and vendee 
between the parties. In re Smith (D. C.) 192 Fed. 574; 6 C. J. 1091. 
In a sale title passes to the buyer, while in an agency or bailment title 
remains in the principal or bailor, although possession is transferred 
to the agent or bailee. 

[2, 3] The defendants insist that they were bailors, and not ven- 
ilors, and they rely upon Ludvigh v. American Woolen Co. of New 
York, 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345. That case holds 
that a contract under which goods are delivered by one party to anoth- 
er, to be sold by the latter and proceeds paid to the former, less an 
agreed discount, the unsold goods to be returned to the consignor, 
is a contract of bailment only, and the consignor can, in the absence 
of fraud, take them back in case of the consignee's bankruptcy. That 
case was an affirmance of the decision which this court made in the 
same case. 188 Fed. 30, 1 10 C. C. A. 180. 

If the agreement into which the bankrupt and defendants in the case 
at bar entered on May 27, 1915, and upon which they rely, was made 
in good faith, and if the business was carried on in accordance with it, 
there is, of course, no doubt that this nase would be governed by the 
rule announced in Ludvigh v. American Woolen Co., supra, and the 
decree entered below would have to be reversed. The agreement of 
May 27th seems to have been drawn skillfully and with Hie terms of 
the agreement in the Ludvigh v. American Woolen Co. Case in mind. 
It provides (1) that all merchandise delivered to the bankrupt shall, 
at all times, be the property of the defendant ; (2) that he shall sell 
the merchandise at retail as their agent, and in that capacity only ; (3) 
that the price for the merchandise shall be designated on certain 
signed statements and memorandum bills ; (4) that the bankrupt shall 
not sell for less than the amount therein stipulated ; (5) that any ex- 
cess retained shall not be retained by the bankrupt for his services; 
(6) that the bankrupt shall account for all the moneys received by him 
weekly and pay over same to the defendants; (7) that the defendants 
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shall be at liberty at all times to demand the return of the merchandise 
on hand; (8) that nothing in said agreement shall be construed as 
vesting any title in the bankrupt ; (9) that nothing in said agreement 
shall be changed or altered unless it be in writing; (10) that all busi- 
ness relations between the bankrupt and the defendants shall be gov- 
erned absolutely and entirely by the provisions in said agreement con- 
tained. 

There are numerous cases which may be cited to show that such 
an agreement creates a bailment, and not a sale, and that the bailor 
is at liberty at any time to retsike his merchandise, irrespective of 
whether bankruptcy proceedings intervene or whether the debtor is 
solvent or not. All Ihis we concede, and no citation of authorities is 
necessary. But the above doctrine only applies where the agreement 
is entered into in good faith, and without intfent to hinder, delay, or 
defraud creditors. In the Ludvigh Case all the courts agreed that 
there was no actual fraud in the transaction. In the case at bar the 
District Judge was convinced that there was a lack of good faith in 
the making of the original contract. He also found that the business 
was not carried on in accordance with the agreement, and that the con- 
signor had so acted upon the breach as to show, with respect to future 
consignments, that title passed in the transactions and that they were 
sales and not bailments. 

The District Judge in his opinion attached importance to the fact 
that the bankrupt did not advertise himself as an agent, nor have any 
sign to show that he was selling goods on consignment. We know of 
no rule of law which makes it incumbent upon one who receives 
goods upon consignment to sell that he should advertise the fact of 
his agency to his customers ; and we do not attach any importance to 
the nondisclosure by the bankrupt that he received the goods in his 
capacity as an agent. We nevertheless concur in the conclusion which 
the District Judge reached that the bankrupt held the title to these 
goods, and was indebted for tlie same to the defendants, that he had 
no right to return the goods to them, and that they must pay to the 
complainant their value as decreed. 

If the bankrupt had given the defendants a mortgage upon the stock 
in his store, and had been permitted to sell the stock covered by it and 
to deposit the moneys received in his general account, and use themi 
to meet his liabilities as if no mortgage existed, instead of paying them 
over to the mortgagee, we should be obliged to hold that the mortgage 
was fraudulent as against the trustee in bankruptcy. Southard v. 
genner, 72 N. Y. 424, 429; Hangen v. Hachemeister, 114 N. Y. 566, 
570, 571, 21 N. E. 1046, 5 I.. R. A. 137, 11 Am. St. Rep. 691. If 
that be so as to a mortgage of record, and of which creditors have con- 
structive notice, it should follow a fortiori that an agreement of which 
creditors have no constructive notice, which reserves title to the con- 
signor, who nevertheless and contrary to its terms permits the con- 
signee to make sales, and deposit the proceeds of sales in his general 
bank account, and use them for his own purposes, is equally fraudu- 
lent as against the trustee. 
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The nature of the transaction in which these parties engaged is not 
to be determined from the written agreement which they made, for 
they did not keep it. It is more important to know what they did than 
it is to know what they agreed they would do, for the purpose of the 
writing may well have been to conceal from creditors the real nature 
of the transaction. We do not need to concern ourselves about the 
writing, for we are forced to conclude that it was not made to be kept. 
No attempt was made to keep it. The bankrupt, who was to* make re- 
turns each Monday, testifies that he never made a return showing what 
consigned goods he had sold, or how much of the consignment he still 
had on hand, and defendants never demanded any such statement from 
him. He failed to live up to his contract of agency from the very be- 
ginning, and has acted jlhroughout as a purchaser of the goods con- 
signed to him. This he'has done with the full acquiescence of the de- 
fendants. Prior to the so-called agreement it is admitted that the 
bankrupt and defendants dealt with each other as vendors and ven- 
dee. After the agreement the bankrupt admits that he fixed the price 
of the shoes sold. He testifies that he sold them at any price he want- 
ed to, although the paper agreement provided that he was not to sell 
for less than the price fixed by the defendants. When he sent defend- 
ants any money, he did ijot accompany it with any statement as to the 
goods which he had sold, but paid in so much on account. It was his 
habit to take the daily receipts of all sales made at his store and deposit 
them in his bank account, which contained the moneys realized from 
his general sales of defendants' stock and everybody else's stock. The 
bankrupt's testimony that the cartons received had been marked either 
by himself or the defendants is contradicted flatly by a dealer, who 
was selling him goods and carefully examined the boxes, and testified 
that there were no initials on the front of any of the cartons in any 
part of the store. 

If it be said that what was done was contrary to the agreement, the 
answer is that the defendants by their conduct permitted the agree- 
ment to be ignored. They knew that the bankrupt was not accounting 
to them on the Monday of each and every week for the moneys he had 
received from the sale of their merchandise. They knew that he was 
paying them by checks drawn on his general account, and, if they did 
not know, they certainly took no pains to find out, whether he was 
using their moneys, which they knew had gone into his general ac- 
count, in the payment of other claims than theirs. Under the circum- 
stances, we do not think the defendants are in a position to invoke the 
written agreement as against the trustee. They cannot now come into 
court to set up that agreement to shidd them in the retention of the 
property which was surrendered into their possession by the bankrupt, 
who took practically ever3rthing of value which the store contained, 
not overlooking the cash register. The law has no sanction for such 
a proceeding. 

Judgment affirmed. 



Digitized by 



Google 



SAFFOBD V. UNITED STATES 471 

SAFPORD V. UNITED STATES. 

(drcnit Court of Appeals, Second Circuit May 10, 1918.) 

No. 192. 

1. Pebjxtrt i©=>9(2) — Authority to Adkinisteb Oath— United States Com- 

missioners— "Process." 

Relative to commission of perjury under Criminal Code, § 125 (Comp. 
St. 1916, § 10295), a United States commissioner, under Rev. St. § 1014 
(Comp. St. 1916, § 1674), wherein "process" is used with the meaning of 
"procedure," has authority to conduct a preliminary hearing (recogniz- 
ed by section 981 [Comp. St 1916, § 1622], and called for by Comp. St 
1916, § 1678), and therein to administer oaths. 

[Ed. Note. — ^For other deflnitlons, see Words and Phrases, First and 
Second Series, Process.] 

2. Criminal IiAW ^=»lie9(l) — Harmless Error— Evidence of Identity— 

LETraRS— Hearsay. 

Identity of a person, whether O. or W., who under the name of O., 
with T., registered at a hotel, being in issue, on prosecution for perjury, 
admission of letters previously written in the name of O. to T., only to 
show similarity of character, habits, expressions, and chlrography of 
writer with those of W., as proved by witnesses and letters concfededly 
written by hlro, objected to as hearsay, was immaterial. 

3. Criminal Law ^=>815(1) — One- Sided Charge— Discussion of Testimony. 

Charge fully informing jury of presumption of innocence, necessity of 
proof beyond reasonable doubt, and that they were the absolute judges 
of the facts, held not one-sided, though its contrasting of the evidence 
necessarily showed the government's case far the more probable. 

4. Criminal Law ^=»689 — Reopening Case for Evidence— Discretion. 

Denying defendant's application, made after conclusion of govern- 
ment's summing up, to explain an exhibit or offer further evidence re- 
specting it, was within the Judge^s discretion. 
6- Witnesses «=3»48(1) — Federal Courts— Competency of WrrNESs. 

Previous convictions do not make a witness incompetent in a federal 
court. 

6. Witnesses ^=»245 — Extent of Examination. 

The trial court may exclude questions previously answered. 

7. Witnesses ^=>^5— Extent of Examination. 

The trial court may prevent unnecessary and prolix examination. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Frank D. Saflford was convicted of perjury, and brings error. 
Afl&rmed. 

Slade & Slade, of New York City (B. Slade, of New Haven, Conn., 
of counsel), for plaintiff in error. 

Francis G. Caifey, U. S. Atty., of New York City (H. Harper and 
Samuel Hershenstein, both of New York City, of counsel), for the 
United States. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is one of a series of litigations arising 
out of a charge made by Rae Tanzer that she had been seduced under a 
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promise of marriage by James W. Osborne. March 16, 1915, she be- 
gan a civil suit against him for breach of promise of marriage for 
damages in the sum of $50,000. March 19, James W. Osborne caused 
a warrant to be issued against Rae Tanzer, charging her, under sec- 
tion .215, United States Criminal Code (Act March 4, 1909, c. 321, § 
215, 35 Stat. 1130 [Comp. St. 1916, § 10385]), with using the United 
States mails to execute a scheme to defraud. 

Two sisters of Rae Tanzer testified at tlie hearing before the com- 
missioner that James W. Osborne called at her home October 17, 1914, 
and the defendant testified that he was clerk of the Kensington Hotel, 
Plainfield, N. J., and he identified James W. Osborne and Rae Tanzer 
as registering as Oliver Osborne and Mrs. Oliver Osborne and taking; 
a room for the afternoon, October 18, 1914. The commissioner held 
Rae Tanzer for the grand jury. Subsequently the sisters and the 
defendant Safford were indicted for perjury under section 125 of the 
United States Criminal Code (Comp. St. 1916, § 10295), and Maxwell 
and David Slade, Rae Tanzer's attorneys, with one McCullough, a 
detective, were indicted for the crime of conspiracy. The defendant 
Safford was convicted of perjury, the judgment being reversed in this 
court (233 Fed. 495, 147 C. C. A. 381), and this is a writ of error to 
a judgment of conviction upon the new trial, which occupied 15 court 
days and developed a good deal of heat between counsel; Learned 
Hand, District Judge, presiding. 

It was conceded in all these proceedings that a man calling himself 
Oliver Osborne had entered into illicit relations with Rae Tanzer, and 
had brought her to the Hotel Kensington October 18, 1914, but the 
vital question was whether this man was James W. Osborne, as Rae 
Tanzer alleged, or was one Charles H. Wax, as James W. Osborne 
alleged. There was, of course, the additional question whether, if 
Wax was the man, the defendant had falsely and knowingly identified 
James W. Osborne before the United States commissioner, or had 
made an honest mistake. The record consists of 2,719 typewritten 
pages, and there are 515 assignments of error. It will be readily un- 
derstood that the court can do no more than dispose of most of them 
generally. 

[ 1 ] At the outset and throughout the case the defendant's attorneys 
objected that the United States commissioner had no authority to con- 
duct a hearing or administer an oath to the defendant, or to do more 
than issue a warrant of arrest and either imprison or admit him to 
bail. If this is so, the defendant would not be guilty of perjury under 
the statute, even if he had knowingly testified falsely, because the 
crime can only be committed if the officer has authority under the 
laws of the United States to administer the oath. Section 125, U. S. 
Criminal Code. 

Ever since circuit court conmiissioners, now called United States 
commissioners (Act May 28, 1896, c. 252, § 19, 29 Stat. 184), were ap- 
pointed (Act Aug. 23, 1842, c. 188, 5 Stat. 517; Act March 2, 1867, c. 
180, 14 Stat. 543 [Comp. St. 1916, §§ 1636, 1637]), it has been the prac- 
tice for them to conduct judicial hearings for the purpose of inquir- 
ing whether any crime has been committed, and, if . so, whether there 
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is reasonable gi;ound for connecting the prisoner with it, and there- 
upon either discharging him, imprisoning him, or admitting him to 
"bail. It would be a scandal to arrest and imprison citizens without 
giving them a hearing, and we would not interfere with this uniform 
and wholesome practice, except under absolute necessity. 

Section 1014, Rev. Stat U. S. (Comp. St 1916, § 1674), provides: 

"For aoy crime or offense against the United States, the offender may,- by 
any justice or Judge of the United States, or by any commissioner of a Cir- 
cuit Court to take bail, or by any chanceHor, Judge of a Supreme or superior 
<»urt, chief or first Judge of common pleas, mayor of a dty, Justice of the 
peace, or other magistrate, of any state where he may be found, and agree- 
ably to the usual mode of process against offenders in such state, and at the 
expense of the United States, be arrested and Imprisoned, or bailed, as the 
case may be, for trial before such court of the United States as by law has 
cognizance of the offense. Copies of the process shall be returned as speedily 
as may be into the clerk's office of such court, together with the recognizancea 
of the wltnesscfs for their appearance to testify in the case. And where any 
offender or witness is conunltted in any district other than that where the 
offense is to be tried, it shall be the duty of the Judge of the district where 
such offender or witness is Imprisoned, seasonably to issue, and of the »mar- 
shal to execute, a warrant for his removal to the district where the trial la 
to be had." 

The defendant contends that the language "agreeably to the usual 
mode of process against offenders in such states" means only '*the pro- 
cess itself, such as warrants, commitments, etc., as distinguished front 
procedure, which may embrace hearings." We think it means pro- 
cedure, and the Code of Criminal Procedure of the state of New York 
{sections 188-220) provides for just such examinations. United States 
V. Dunbar, 83 Fed. 151, 27 C. C. A. 488; Cohen v. United States, 214 
Fed. 23, 130 C. C. A. 417; United States v. Greene (D. C.) 100 Fed. 
941. 

Section 981, Rev. Stat. U. S. (Comp. St. 1916, § 1622) incorporating 
the law enacted August 16, 1856, recognized such hearings by restrict- 
ing the number of witnesses to four, whose fees shall be taxed against 
the United States "in the examination of any criminal case before a 
commissioner of the Circuit Court." Section 1 of the act of August 
18, 1894, plainly calls for a preliminary hearing before the commis- 
sioner. It is as follows : 

"It shall be the duty of the marshal, his deputy, or other oflScer, who may 
arrest a person charged with any crime or offense, to take the defendant be- 
fore the nearest Circuit Court commissioner or the nearest Judicial oflBcer 
having Jurisdiction under existing laws for a hearing, commitment, or tak- 
ing bail for trial, and the officer or magistrate issuing the warrant shall at^ 
tach thereto a certified copy of the complaint, and upon the arrest of the 
accused, the return of the warrant, with a copy of the complaint attached, 
shall confer Jurisdiction upon such officer as fully as if the complaint had 
originally been made before him, and no mileage shall be allowed any officer 
violating the provisions hereof." U. S. Comp. Stat. § 1678. 

[2] The principal fact to be established in the case was one of 
identity. The District Judge, over the objection of the defendant that 
it was hearsay, admitted evidence that Wax had assumed the name 
of Oliver Osborne, had been known to, corresponded with, and asked 
for imder that name by several persons, was in the habit of picking 
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acquaintance with shop girls, sending notes to them, and inviting them 
to dinner and to the theater. Further it is said that under our former 
decision in this case (233 Fed, 497, 147 C. C. A. 381), the letters 
written to Rae Tanzer either by Wax or by James W. Osborne, and 
the letters concededly written by Wax under the name of Maize 
Mason Nye to Ethel Brooks, should have been excluded as hearsay. 
The conversation with and letter written by Wax, which we held 
should have been excluded as hearsay on the former trial, were flat 
statements by Wax that he was the Oliver Osborne who had made 
love to Rae Tanzer. That was establishing by hearsay the precise 
point in issue. But the letters to Rae Tanzer were admitted in this 
case only to show the similarity of character, habits, expressions, and 
chirography of the writer with those of Wax, as proved by witnesses 
and by letters concededly written by him. The contents of the letters 
objected to were mere love trash and quite immaterial. Upon this 
subject see Hardy v. Harbin, 154 U. S. 598, 14 Sup. Ct. 1172, 22 
Lr. E^d. 378; Wigmore on Evidence, 410-416. 

[3] Next, there are a number of exceptions to the charge, the prin- 
cipal complaint being that it was so one-sided as to constitute a sum- 
ming up for the government, omitting to remind the jury of the de- 
fense. We cannot accept this view. The jury were informed fully 
and clearly as to the presumption of the defendant's innocence, the 
necessity of proving his guilt beyond a reasonable doubt, and that they 
were the absolute judges of the facts. When the court came to con- 
trast the government's theory and the defendant's theory with the 
evidence, what he said seemed very persuasive in favor of the gov- 
ernment ; but this, we think, was in the nature of things. The defense 
was that James W. Osborne had employed Wax to impersonate him 
and assume his guilt, and had suborned him and other witnesses for 
the government. This was plainly set forth to the jury. No doubt, 
in hearing the charge, the jury perceived, as we do in reading it, that 
the government's case was far the more probable. It would be diffi- 
cult to discuss the testimony at all without this result. 

[4] The defendant vigorously insists that it was error, after the 
government had concluded its summing up, to deny his application 
either to explain Exhibit 8 or offer further evidence in respect to it 
The contention is that this exhibit was only marked for identification, 
and that the attorney for the United States, without having offered 
it in evidence or previously mentioning it, made great capital out of 
it in summing up. The trial judge has certified in the bill of excep- 
tions that the exhibit, although originally marked for identification, 
was subsequently offered in evidence: It was within his discretion 
either to grant or to deny the defendant's application at that late stage 
of the case, and we cannot say that he abused his discretion in deny- 
ing it. 

[5] The objection as to the competency of Wax as a witness be- 
cause of previous convictions is not good. Rosen v. United States, 
245 U. S. 467, 38 vSup. Ct. 148, 62 L. Ed. 406. 

[6, 7] Such of defendant's requests as were proper, which the court 
refused, it covered in the charge. It is within the province of the trial 
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judge to exclude questions which have been previously answered, and 
to prevent unnecessary and prolix examination. We discover no harm- 
ful error in the other assignments. 
The judgment is affirmed. 



lilDHIGH VALLEY R. CO. T. PIDCOCK. 

(Circuit Court of Appeals, Second Circuit May 15, 1918.) 

No. 231. 

1. APPEAL AND EbBOR ^=»1002— REVIEW— VeBDICT. 

A verdict on conflicting fact issues will not be reviewed on writ of 
error. 
^. Witnesses ^=»270(2)— Cross- Examination— Scope. 

Where plaintiff, a brake Inspector, was Injured while between cars 
repairing a brake, and the conductor, who had directed the removing of 
a blue flag, which indicated the presence of employ^, testified on di- 
rect examination that he saw plaintiff standing by the car, a question 
as to whether plaintiff told him anything before going between the same, 
objected to as Immaterial and irrelevant, held permissible cross-examina- 
tion. 

3. WiTNBBSBS «=»270(2) — Cross- Examination— Scope. 

While the cross-examination of a witness Is not to be extended to col- 
lateral, irrelevant, or Immaterial matters, the rule is not so strict as in 
direct examination, and the trial court has considerable latitude of dis- 
cretion. 

4. Trial ^=»252(2) — Injuries to Servant— Instruction. 

In an action by a brake Inspector, Injured when the car he was repair- 
ing was moved, an Instruction that the moving of a blue flag warning of 
the presence of employes between cars was negligence, etc., held warrant- 
ed, and not of)en to attack as submitting the case upon a hypothesis of 
fact, which might possibly be deduced from defendant's case, pieced out 
by portions of plaintiff's case. 

In Error to the District Court of the United States for the South- 
em District of Nevv York. 

Suit by Lewis Pidcock against the Lehigh Valley* Railroad Com- 
pany. There was a judgment for plaintiff, and defendant brings 
error. Affirmed. 

The plaintiff in error is hereinafter referred to as defendant, and the de- 
fendant in error as plaintiff. The plaintiff was, at the time of the injury 
complained of, on July 13, 1917, in the employ of the defendant as an air 
brake Inspector In the defendant's railroad yards, located in the city of Perth 
Amboy, in the state of New Jersey, which yards are used by defendant in the 
furtherance of the interstate commerce In which it is engaged. It is al- 
leged that on the day mentioned it became necessary In the regular course 
of his employment for the plaintiff to Inspect and repair one of defendant's 
cars, which car was a part of a train which at that time was being made 
up in the yards, and being prepared for interstate movement. In pursuance 
of his duties it became necessary for him to got between two cars of the train 
to repair the air brake system and the connecting air hose of the car and 
while the train of which the car was a portion was standing still. When 
so engaged and without warning to him, he claims, an engine and cars backed 
against the train in which was the car upon which he w^as at work, causing 
the cars to move violently and suddenly and to run over him inflicting the 
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Injaiiefl to redress which the suit is brought. It is alleged that the Injuries 
to plaintiff were occasioned by the negligence of defendant in backing the 
engine and cars without warning to plaintiff, knowing that he was at the 
time engaged in repairing a car of the train and in a position of danger be- 
tween two cars of the train. It is alleged that defendant at the time fail- 
ed to have the cars equipped as required by the Safety Appliance Act of 
Congress (Act March 2, 1893, c. 196, 27 Stat. 531 [Comp. St. 1916, SS 8605- 
8612]), aifQ that the car on which plaintiff was working was not equipped 
with grabirons as required by said act. The left leg of plaintiff was mi 
over, and the iiiCluries sustained required its amputation, and other injuries 
to various parts of the body were alleged. The action was brought under 
the federal Employers' lylability Act (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1916, §S 8657-8665]). The Jury returned a verJict for the plaln- 
Uff in the sum of $18,000. 

Allan McCuUoh, of New York City (Clifton P. Williamson and 
Edward W. Walker, both of New York City, of counsel), for plain- 
tiff in error. 

John C. Oldmixon, of New York City, for defendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
The versions of the accident presented by plaintiff and defendant re- 
spectively are diametrically opposed. The jury's duty was to deter- 
mine the facts and they have found for the plaintiff. This court 
does not sit to review conclusions of juries upon questions of fact. 
The plaintiff's version of the accident is corroborated by a witness who 
was working with him on the same train when the accident occurred. 
On the day of the accident there was in force and effect a rule of the 
defendant's which is as follows: 

"A blue flag by day and a blue Ught by night displayed at one or both 
ends of an engine, car, or train indicates that workmen are under or about 
it. When thus protected it must not be coupled to or moved. Workmen 
will display the blue signals and the same workmen are alone authorized to 
remove them. Other cars must not be placed on the same track so as to 
intercept the view of the blue signals without first requiring the workmen 
to remove them.y 

The plaintiff claims that he began his inspection at the rear end of 
the train, starting at the caboose and working forward. When he 
had examined some 8 or 10 cars, he discovered a break in the train 
line ; that a nipple was broken in the thread and had to be repaired. 
He then walked to the tool box near the head end of the train in or- 
der to get a nipple to make the repair with. After getting it from the 
tool box he went to the head end of the train, and there saw that 
the blue flag was up and no engine was attached to the cars, and he 
told the man in charge of the blue flag that he had a small repair to 
make and to be sure and look out for him. He then went back to 
make the repair, and while he was still between the two cars and was 
about to couple the hose, without any warning to him, no whistle or 
bell being heard, there came a violent crash against the train upon 
which he was working, which carried the whole line of cars nearly 
a whole car length back, causing a wheel of the car upon which he 
was working to run over his leg, making necessary an amputation four 
inches below the knee. 
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The yard conductor was called as a witness for the defendant, and 
testified that on the day of the accident he was instructed by the 
yardmaster to drill out of the train and put into the shop a certain 
car marked for the "shop," which was about in the middle of the 
train upon which plaintiff was at work. This witness stated that 
when he arrived at the train the blue flag was up and that he waited 
until the flag was taken down. Two trainmen testified that tlie flag 
was taken down because the yard conductor ordered it down, and 
that the yard conductor, as soon as the flag was taken down, hooked 
up the engine. This appears to have been done without any one tak- 
ing the trouble to ascertain whether men were under the train, as' the 
blue flag indicated that they were; and then, according to the testi- 
mony of the plaintiff, came the crash and the resultant injury. 

[2, 3] The first assignment of error — ^there are three in all — re- 
lates to the admission of testimony. When the yard conductor was 
on the stand and was asked on cross-exami.ation: "Did you tell 
this plaintiff anything at all at the time you say you saw him standing 
at the side of the car, before he went between the cars?" lie an- 
swered: "It wasn't my place." His counsel then objected to the 
question as immaterial and irrelevant. The court overruled the ob- 
jection, and counsel took an exception. An answer was insisted upon, 
yes or no, and the witness answered: "No." This is claimed to be 
error, and is designated as an attempt to show "an alleged failure to 
give instructions." The record, however, does not show that coun- 
sel for plaintiff tried to make a point of the fact that this man failed 
to give any instructions to the plaintiff. Counsel for plaintiff says that 
he asked the question to test the veracity and recollection of the wit- 
ness. The question asked was such as counsel was entitled to ask upon 
cross-examination. 

The cross-examination of a witness is not to be extended to collat- 
eral, irrelevant, or immaterial matters; but a rule excluding such 
evidence is not applied as strictly in cross-examination as in direct 
examination. In this respect a court' 'is invested with considerable 
latitude of discretion, and especially where such matters have been 
opened up on the direct examination. The witness had stated that 
he saw plaintiff standing at the end of the car, with his shoulder up 
against the car, and had asked him to step to the side. The court, 
then, was quite within its discretion, to say the least, in allowing the 
witness to be asked, therefore, on his cross-examination, whether he 
told the witness anything at all when he saw him standing there. 

[4] The second and third assignments of error relate to instruc- 
tions given to the jury. The first of the instructions objected to was 
as follows: 

"If also yoQ should find from the evidence that this flag was there, even 
though It was not put there by the plaintiff, but was put there by Sohmers^ 
and you should find that Sohmers did not take the flag away, as coneedcdly 
he did not, and that the plaintiff still remained in a position of danger in 
between the cars, and that Kennedy removed that flag, or caused its removal 
by an order to another, while the plaintiff was in that position of danger, 
without his exercising reasonable care and caution to give notice to the plain- 
tiff, while he was in this position of danger, then you may find from those 
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facts that the defendant was neglectful or careless, and you can cause It to 
respond In damages. But that, gentlemen, you can only find, providing you 
find that the plaintiff all this time was in between the cars, as he claims he 
was, engaged In ijiaking these repairs." 

The second was as follows: 

**Mr. McCrossin: I ask your honor to charge the jury that, even thougli 
the blue flag were placed in position, if it were moved by any servant of the 
defendant other than the plaintiff without any notice to plaintiff, if they 
find they had reasonable ground to believe that plaintiff was working under 
the train, that that would be evidence of negligence on the part of the de- 
fendant. 

"The Court: I have charged that I will charge it again." 

The objection urged is that, if instructions are based upon an 
hypothesis of fact which might possibly be deduced from defendant's 
case, or upon an hypothesis of fact which might possibly be said to be 
pieced out of portions of plaintiff's case combined with certain other 
portiops of the defendant's case, it is reversible error. And it is 
said that the instructions complained of are defective in the particular 
referred to. It is also said that the plaintiff must succeed or fail, ac- 
cording as he has proved or failed to prove the accident which he 
pleaded. Of course, no one questions the last proposition. We have 
examined the charge of the court. The court was presented by de- 
fendant with a number of requests to charge and they were all given 
as requested. The court was then asked by plaintiff to charge the 
instruction already quoted above, being the third assignment of error, 
and after the court stated: "I have charged that. I will charge it 
again"— defendant's counsel said : . 

"I except to that, and I intended to except to the charge with regard to 
taking the flag away without giving the plaintiff due notice or reasonable 
notice, because I do not think that is in the case." 

The court thereupon said : "It may not be, but I think it is for 
the jury to say." Mr. Williamson, one of the defendant's counsel, 
then said: "1 take an exception." We are unable to see anything 
in these assignments of error. The instructions to the jury were 
explicit and they were charged that : 

"If the accident happened as claimed by the defendant under those cir- 
cumstances, of course, there would be no neglect or fault on the part of the 
railroad company, and the plaintiff could not succeed in this action." 

There is no foundation for the assumption of the defendant that the 
case was submitted upon an hypothesis of fact which might possibly 
be deduced from defendant's case or upon an hypothesis which might 
be pieced out of portions of plaintiff's case combined with certain 
other portions of defendant's case. The actual occurrence was eitlier 
the accident claimed by plaintiff or the one asserted by defendant, 
and it was properly submitted on that theory. 

Judgment affirmed. 
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HODGE et al. t. MEYER et aL 

(Glrcait Court of Appeals, Second Circuit May 1, 1918.) 

No. 225. 

L Maucious Pboseoxttion €s>10— Suns Aqainst Ra£lboad&— Injubt to 
Stookholdebs. 

Though the institution of lawsuits against railroad incidentally caus- 
ed injury to stockholders, the latter have no cause of action against 
plaintiff therein, wh^e it does not appear that suits were not brought 
within legal rights of plaintiffs, or that the right to sue was used as 
means of injuring such stockholders. 

2. Torts ^s»12 — ^Wrongful Intebferidnce with Oontbact— Rights of In- 

JT7BED Party. 

Damages are recoverable, when sustained by reason of the wrongful 
interference of third parties, resulting in a breach of contract, but only. 
by a party who is shown to be damaged thereby. 

3. Corporations ^=9202 — Injury to Corporation SECURrriES—RiGHT to Sue. 

The direct and proximate consequences of a wrong done to the se- 
curities held by a bondholder or stockholder should be rectified by ap- 
propriate suit by the corporation; the bondholder or shareholder's reme- 
dy being in and through the corporation. 

4. Corporations ^=»202 — Contracts— In dividuai. Action by Stockholders. 

Where principal stockholders of a railroad made contract with prin- 
cipal stockholder of another railroad for amalgamation of the railroads, 
and subsequent contract between them recited that stockholders approved 
of prior contract, the principal stockholders, who made agreement, have 
no individual right of action for damages for wrongful interference of 
third persons, causing breach of the contract; the injury being to the 
amalgamated corporation. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by Nellie C. Hodge, as administratrix of the estate of Hi- 
ram A. Hodge, deceased, and another, against Arthur L. Meyer and 
others. Judgment of dismissal, and plaintiffs bring error. Affirmed. 

Appeal from a dismissal of the plaintiffs' complaint in an action at com- 
mon law. Hiram A. Hodge and Frank D. White instituted this suit to re- 
cover $2,500,000 as damages for an alleged wrong committed by th4 defend- 
ants, in that, by their acts as set forth in the complaint, they caused a con- 
tract made by the plaintiffs with the defendant Meyer to be breached. By 
a stipulation entered into the motion was preliminarily heard when the cause 
was reached, and the complaint dismissed, on the ground that it failed to 
set forth a cause of action. The action is in tort, and It is alleged the de- 
fendants combined and conspired together to prevent the performance of a 
contract entered into on the 16th of October, 1901, between Iliram A. Hodge, 
acting for himself and all the stockholders of the Quebec Southern Rftilway 
Company, and the defendant Arthur L. Meyer, acting for himself and all 
the stockholders of the South Shore Railway Company. The contract pro- 
vided for a consolidation of the two lines of railway. Among other things, 
it provided that an application be made to the Canadian government for a 
charter for a railroad company to be organized for the purpose of amalgamat- 
ing the two companies, with a capital stock of $4,000,000; bonds to be issued 
on the lines of railroad to be constructed at a rate not exceeding $20,000 per 
mile. The application for the charter was to be undertaken by Hodge; the 
name of the company and the directors thereof to be agreed upon. The 
shareholders of the Quebec Southern Railway Company were to receive for 
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their property 57 per cent of the stock and first mortgage and Income bonds, 
and the shareholders of the South Shore Railway Ck)mpany were to receive 
43 per cent, of the stock, with a certain amount of first mortgage and income 
bonds. There were to be Issued bonds to be held In the treasury and used 
from time to time as might be necessary for the new company. Provision 
was made for the conveyance, free and clear, as of the dat^ of the agreement, 
of the property of the respective railways, except that the Quebec Southern 
Railway Company was to be conveyed subject to a bond Indebtedness of 
$1,000,000. A further provision, not material here, was made for possible 
defects in the title. Provision was made for future management of the new 
railroad to be organized. Later it was determined to amalgamate the two 
companies under the existing charter of the Quebec Southern Railway Com- 
pany, and the agreement for such amalgamation was entered into on July 
24, 1902. This provided for the increase of the capital stock of the Quebec 
Southern Railway Company to $4,000,000, and for the issuance of first mort- 
gage and income bonds aggregating $20,000 per mile. It recited that the 
stockholders approved the agreement entered into between Hodge and Meyer 
oti October 16, 1901, and provided for an extension of its lines of railway 
from its then termini — provided for the conveyance of the property of the 
South Shore Railway Company to the Quebec Southern Railway Company, 
and that the amalgamated companies shall carry out and perform the terms 
and conditions of the October 16, 1901, agreement 

The complaint after setting up both agreements, alleges that **the defend- 
ants at divers times and places, well knowing the facts and premises, com- 
bined and conspired together for the purpose, among other things, of breai^- 
ing said agreement of October 16, 1901, and causing and procuring the same 
to be broken, and of hindering and delaying and of wholly preventing the 
further performance thereof, and also of said agreement of January 24, 1902, 
by either or any of the parties to said agreements or either of them, of avoid- 
ing, annulling, undoing, and setting aside the several acts and things so 
done as aforesaid in pursuance and perforihance of said agreement, in amal- 
gamating and uniting said companies, and of hindering and wholly pre- 
venting the further or continued amalgamation or union thereof, and of 
hindering and wholly preventing the plaintiff White and said late Hiram 
A. Hodge, from having, receiving or enjoying any of the property, profits, 
gains, benefits," etc. Therefore plaintiffs sedc redress for alleged damage 
due to the failure of performance . of the contracts referred to. The com- 
plaint alleges that the plaintiffs were the owners of a large majority of tbe 
capital stock of the Quebec Southern Railway Company, and that Meyer, the 
other contractor in the October 16th agreement, was the owner and In con- 
trol of a large majority of the capital stock of the South Shore Railway Com- 
pany; ^hat after the execution of the contracts the parties proceeded to 
carry out the same as provided therein, reorganizing the board of directors, 
procuring the authority of the stockholders to the amalgamation agreement 
and the execution of the January 24, 1902, agreement, the transfer of the 
property of the South Shore Railway Company to the Quebec Southern Bail- 
way Company on March 11, 1902, the application on April 15, 1902, of a san^ 
tion and order fixing the capital stock of the Quebec Southern Railway Com- 
pany at the sum of $4,000,000, subject to the provisions of the amalgama- 
tion agreement, the execution and delivery of a trust mortgage to "the Nation- 
al Trust Company, the making of a contract with a contractor to build ei- 
tonsions for the amalgamated company, and a contract for the printing and 
engraving of the bonds, the rendition of services by Hodge and White, and 
the expenditure of money in the furtherance of attempting to carry out the 
October agreement It alleged a willingness to fully perform said agreement, 
which would have resulted In profit to the plaintiffs; alleges the plaintiffs 
would have been entitled to certain stocks and bonds from the amalgamated 
company, had the contract been fully performed. It then alleges the con- 
spiracy to cause the October agreement to be broken, and to hinder, delay, 
and prevent its performance, and also the performance of the agreement of 
January, 1902, with the object of acquiring for the defendants possession of 
the stocks and bonds of said railway and the control and profits of the rail' 
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road. The defendants Cannon and Vanderbllt are charged with having join- 
ed this conspiracy soon after Its formation and participated In Its consumma- 
tion. The complaint then alleges that, pursuant to said conspiraqyi false 
statements were made to the National Trust Company, resulting in their 
withholding the certification of the stock mortgage bonds; false r^resenta- 
tions were made to the contractor, Dunn & Co., as to the mortgage affecting 
the property of the South Shore Railroad Company, the bonds of which were 
to be taRen by the contractor in part payment; that suits were maliciously 
Instituted, which were all disposed of because of lack of prosecution, all of 
which resulted in the trust company refusing to certify the mortgage bonds 
of the amalgamated company, or to act as trustee under tbe mortgages ; and 
that the contractor refused to proceed with the performance of his contract 
for extending the line, by reason of which acts the road was finally taken 
away from the plaintiffs, eventually passed into the hands of a recover, and 
was sold at judicial sale, resulting in the stocks and bonds becoming worth- 
less, nil of which resulted in damage to the plaintiffs. 

Walter Carroll Low and Monroe J. Cahn, both of New York City, 
for appellants. 
Francis S. Bangs, Henry B. Anderson, Howard Taylor, Philip W. 
'JRussell, and Roy C. Gasser, all of New York City, for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). The 
judge below dismissed the complaint on the ground that the acts 
complained of, if wrongful, were wrongful as against the amalgamated 
company, and not the plaintiffs as stockholders. Undoubtedly, the in- 
tention of Hodge and Meyer, as obtained from the October agree- 
ment, was to provide for the amalgamation of the two railroad com- 
panies, thus making a continuous line, with profit to the railroads by 
reason of such consolidation. The object of the January agreement 
was the amalgamation of the two companies, after having obtained 
the approval of the stockholders, with the same purposes in mind, 
although the conditions were somewhat changed, in that the South 
Shore Railway Company conveyed its property to the Quebec South- 
cm Railway Company, whose capital stock, it was provided, would 
be increased to $4,000,000, and the idea of obtaining a new charter 
was abandoned. 

Plaintiffs' suit is predicated upon an injury done to property in- 
terests jointly held, and those ^interests are ownership in stock and 
therefore whatever injury was done by reason of the alleged tortious 
acts was suffered by the plaintiffs by virtue of their positions as share- 
holders. Hodge signed the October agreement "for himself and stock- 
holders of the Quebec Southern Railway Company," and Meyer 
signed "fOr himself and stockholders of the South Shore Railway 
Company." 

The October agreement provided that the obligations imposed upon 
the shareholders of the respective companies "are binding upon the 
present shareholders of each company, and do not extend to future 
holders of stock transferred as herein provided. The stock and 
bonds of the new company as herein allotted are to be issued, respec- 
tively, to the present shareholders of the Quebec Southern Railway 
Company and the South Shore Railway Company, and are not to be 
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construed as belonging to shareholders of either company who acquire 
their holdings subsequent to the execution of this agreement as here- 
in provided." It further provides that the first mortgage bonds and 
income bonds must be held in the treasury and used from time to time 
as may be necessary for the purposes of the new company. This 
agreement provided only for the possibility of the building of an ex- 
tension, whereas the January agreement provided for an extension. 

The alleged tortious acts have to do entirely, so far as any alleged 
material loss is concerned, with the prevention of additions and ex- 
tensions to the amalgamated company. The January agreement 
recited that the stockholders of both companies "have taken communi- 
cation and have declared themselves to be satisfied with a certain 
private agreement entered into on the 16th of October, 1901, between 
certain of the stockholders of the above parties with respect to the 
assumption of obligations before them and the remuneration to be 
paid therefor, so as to assist in bringing about the amalgamation pro- 
ceedings herein finally consummated," and it further recites that the 
"same are satisfactory in all respects to them and have become par- 
ties to these presents and confirmation thereof." 

These recitals indicate satisfaction of the stockholders, including 
the plaintiffs in this action, one of whom signed as president of his 
company. Therefore the idea of amalgamation and substantially the 
terms of the October agreement, with changes voluntarily imposed, 
were taken over, written in, and made part of the January agree- 
ment. Whatever rights of contracts were thus acquired by the con- 
tracting parties under the January agreement accrued for the benefit 
of the respective corporations, and therefore their stockholders. 
The plaintiffs' interest is derivative from the corporation. There 
was no particle left in regard to which the October agreement was not 
fully performed, or performance permanently waived and abandoned 
by consent of all concerned. What is intended in the January agree- 
ment, when the parties stated that the October agreement was to be 
further performed, could only give effect to those provisions which 
were not abandoned when the January contract was made. 

Examining the alleged wrongful acts committed by the defendants, 
it is charged that by reason of the actions of the defendants, because 
of false representations as to the authorization of the bonds by the 
company, the National Trust Company refused its certification and 
to act as trustee, and this act, so charged, consists of a telegram of 
June 24, 1902, to the National Trust Company. But there is nothing 
to show any interest of Hodge or White personally in any bonds 
which were refused certification, nor is there any all^(j;ation that 
the letter which was subsequently sent to the Trust Company, and a 
similar letter sent to the Canadian government, requesting it not to 
sanction the amalgamation of the companies, had any effect. Indeed, 
it appears in paragraph XI that the Canadian government did sanction 
the amalgamation. 

As to the charge that a letter was written to Dunn & Co. with 
similar false representations, it does not appear anywhere in the Oc- 
tober agreement that either party bound themselves to build any 
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extension of the consolidated property, and this contract was made 
solely by reason of the covenant contained in the January agreement 
to build such an extension. Nowhere in the complaint is there any 
allegation tending to show that the so-called maliciously instituted 
suits were not brought within the absolute legal rights of the plain- 
tiffs therein, nor does it anywhere appear that this legal right to suit 
was used as a meai>s of injuring the plaintiffs. 

[ 1 1 The plaintiffs here, although incidentally injured by the plain- 
tiffs in the Canadian suits, have no cause of action therefor. While 
the complaint is full of allegations and legal conclusions as to a con- 
spiracy, the specific acts are above referred to, and, if such acts were 
of a tortious character, they breached only the January agreement. 

[2] This action seeks to recover damages to the plaintiffs person- 
ally. They sue in individual capacity, and not on behalf of other 
shareholders, or such as may come in. All the benefits accruing to 
either or both of the plaintiffs must accrue through the amalgamated 
corporation. It is well settled that damages are recoverable, when 
sustained by reason of the wrongful interference of third parties 
resulting in a breach of contract, but this right accrues only to him 
who is shown to be damaged thereby. Angle v. Chicago, etc., Ry., 151 
U. S. 1. 14 Sup. Ct. 240, 38 U Ed. 55; Miles Med. Co. v. Park, 220 
U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; Lewis v. Bloede, 202 Fed. 
7, 120 C. C. A. 335. 

[3] In contemplation of law, the direct and proximate consequences 
of a wrong done to the securities held by a bondholder or stockholder 
should be rectified by an appropriate suit on the part of the cor- 
poration. The bondholder's and shareholder's remedy is in and 
through the corporation. Niles v. N. Y. C., etc., R. Co., 176 N. Y. 
119, 68 N. E. 142; De NeufviUe v. N. Y. & N. Ry. Co., 81 Fed. 10, 
26 C. C. A. 306. 

[4] We concluded that, if there were any injury, it is to the cor- 
poration, and gives no individual right of action, although the injury 
to the corporation may incidentally result in the depression of the 
value of the stock and bonds. The judgment below was a dismissal 
upon the merits, but the error of this is of little importance, for it 
appears that the statute of limitati6ns has intervened against any 
further claim. 

The judgment will be affirmed. 



In re A. J. BLUS. Ina NEW JERSEY TITI.E GUARANTEE & TRUST CO. 
V. McBURNEY. McBURNEY v. SLOANE et al. 

(Circuit Court of Appeals, Third Circilit August 8, 1918w) 

Nos. 2288, 234&. 

1. Bankbuptcy ^=»S81 — Claim by Trustee fob Bondholdebs — ^Tebmtwation. 

Where the formal legal right of a trustee for bondholders to use its 

own name while coUectin,? the money for the bondholders from a bank- 

^=:»For other cases see same topic & KEY- NUMB BR in all Key-Numbered Digests & Indexed 
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nipt estate was disputed, the bondholders. If 5t had Bu6h right, were not 
required to file individual claims, and might safely wait until the trostee^s 
right was finally decided. 

2. Bankbuptct ^=»3d6 — Pabtiss Entitued to Pbovb GiAiiifl — Bondholdub 

Undeb Deed of Tkubt. 

Where the trustee for bondholders under a deed of trust filed a dalm 
in bankruptcy for a deficiency Judgment, stating that it was acting for 
the bondholders, though its right to do so was in dispute, the District 
Court had power to allow an amendment, filed by the holders of <nitstand- 
ing bonds, ratifying the action of their trustee and making the dahn a 
direct claim by the bondholders. 

3. Bankruptcy ^=s>331 — State Statute. 

The lis pendens provision of section 51 of the Mortgage Act of New 
Jersey does not apply in a case where a mortgage has been foreclosed 
after bankruptcy. 

Appeal from the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

In the matter of A. J. Ellis, Incorporated, bankrupt. From the ref- 
eree's disallowance of the deficiency claim of the New Jersey Titie 
Guarantee & Trust Company, trustee for bondholders, opposed by E. 
L. McBumey, trustee, affirmed by the District Court (242 Fed. 156), 
the Trust Company appeals ; and from an order of the District Court 
allowing William J. Sloane and another to amend the proof as to the 
claim, the trustee appeals. Appeal by the Trust Company dismissed, 
and order appealed from by the trustee affirmed. 

Gilbert Collins, of Jersey City, N. J., for claimants. 
Walter L. McDermott and Rvmyon & Autenreith, all of Jersey City, 
N. J., for trustee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. These appeals have to do with suc- 
cessive phases of the same controversy. The undisputed facts are as 
follows : 

In June, 1910, the bankrupt, A. J. Ellis, Incorporated, executed 200 
bonds, each for $500, to the New- Jersey Title Guarantee & Trust Com- 
pany as trustee for the future holders. The bonds were 10-year 6 per 
cent, obligations, interest and principal payable at the trustee's office 
in Jersey City, and were secured by a mortgage on real and personal 
property. If certain specified defaults should occur, the trustee was 
bound to foreclose if two-thirds of the bonds should so request De- 
fault did occur, the request was made, and in May, 1915, the com- 
pany filed a foreclosure bill in the state chancery. At this time the 
bankruptcy proceeding was in progress — ^the adjudication had been 
entered in March — ^and McBurney, the trustee in bankruptcy, was 
made one of the defendants in the bill by permission of the District 
Court. There was no defense, and in October all the mortgaged prop- 
erty was sold for $50,000. As the decree had been for more than $86,- 
000, with interest, and as certain costs and fees had also accrued, the 

^=9For oUier cues see same topic & KBT-NUMBBR in all Key-Numbered Digests *t IndeXff 
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result was that the sale left nearly $38,000 of the mortgage debt un- 
paid. A deed for the property was made in December, 1915, and a 
month later the trust company on behalf of the bondholders filed a 
claim in bankruptcy for the deficiency. McBurney objected, and in 
October the referee disallowed the claim, his disallowance being af- 
firmed by the District Court on April 27, 1917, 242 Fed. 156. From this 
order the first appeal now before us was taken by the trust company. , 
The claim was rejected on the ground that it should have been made 
by the bondholders themselves and in their own names, and accordingly 
on April 30 a petition to amend the claim was filed by William J. 
Sloane and Babette Mohler, who held all the outstanding bonds, except 
8 ; these being imrepresentcd in the proceedings, both below and in this 
court. TTie petitioners averred inter alia that after the foreclosure sale 
a deficiency of $230.04 existed on each bond, and that they had re- 
quested and instructed the trust company to act as their agent to prove 
their claim against the bankrupt estate for such deficiency, that the 
company had proved on behalf of all the bondholders, and that the pe- 
titioners had ratified and did ratify whatever the company had done 
as their agent, praying leave to amend the proof so as to make it a di- 
rect claim by William J. Sloane and Mrs. Mohler upon the bonds held 
by them respectively. The District Court allowed the amendment, and 
the second appeal is from this order. The opinion below, which has 
not been reported, is as follows : 

"The bankrupt In the above-stated cause In order *to raise money for the 
purpose of dlsdharglng and paying certain debts against the said corpora- 
tion/ eta, Issued Its bonds and secured payment of the same by executing 
and delivering to the New Jersey Title Guarantee & Trust Company, as trus- 
tee, a mortgage upon certain of Its real estate and personal property to se- 
cure the payment of said bonds. Default was made In the payment of in- 
terest and taxes on certain of the bonds, whereupon In accordance with the 
terms of the mortgage the same became due and payable and the mortgage 
was foreclosed. The proceeds of the foreclosure sale Vere insufficient to 
pay the Indebtedness on the bonds. The petitioners were holders of certain 
of said bonds and were cestuls que trust under the said mortgage. The trus- 
tee under the mortgage, acting for and in behalf of the petitioners, filed 
proof of claim with the referee in bankruptcy for the amount of the defi- 
ciency of said bonds in the foreclosure proceedings. It was held by this 
court (242 Fed. 156) that the trustee was not the proper person to prove the 
claim for said deficiency, in an opinion filed April 19, 1917. More than one 
year had elapsed between the adjudication and- the filing of said opinion. 
The bondholders filed their petition May 16, 1917, ratifying 'what was done 
in their behalf by the New Jersey Title Guarantee & Trust Company in pre- 
senting such proof of claim, and praying that it may amend so far as your 
petitioners are interested therein by making it a claim in favor of your peti- 
tioners.* The referee refused to allow the amendment and the order of the 
referee is before this court for review. The referee found *that the trustee 
in Ixinkruptcy was well aware of the character and existence of the petition- 
ers' claims and that the principal and interest represented by the one hun- 
dred sixty-four (164) bonds was a valid claim against the bankrupt estate 
without taint of any fraud.' There is no question that 'everybody interest- 
ed in the estate was informed of the exact status of the claim' of the pe- 
titioners. The proof of claims filed *put upou the record all the facts neces- 
sary to establish a bona fide indebtedness and the circumstances under which 
it was incurred.' All parties interested were advised of the claims of the 
petitioners within the year following the adjudication. There is no dispute 
that the amount claimed is Justly owhig from the bankrupt One of the 
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chief objects of the law regulating the administration of estates in bank- 
ruptcy is to secure a fair division thereof among creditors and if the litiga- 
tion of the right of the trustee to file proof of claim for the bondholders 
was a litigation within the meaning of section 57 of the Bankruptcy Act of 
1898, the petitioners should be allowed to amend tixe proof of claim as pray- 
ed. Under the facts of this case, It seems to me that the litigation over the 
right of the trustee to file proof of claim for the bondholders was a litiga- 
tion within the meaning of the above section, and that In accordance with 
the principle set forth In the case of In re Standard Telephone & Electric 
Co. (D. C.) 186 Fed. 586, and the cases dted therein, the amendment should 
be allowed. 

"The referee further refused to allow the amendment because of the fail- 
ure of the petitioners to file a Us pendens In accordance with the provlstons 
of section 51 of the Mortgage Act of the Compiled Statutes of New Jersey, 
vol. 3, page 3423. I am satisfied that the said provision is inapplicable in 
this case and the objection on that ground without merit. In re McAusland, 
235 Fed. 173. The order, therefore, will be set aside and the amendment al- 
lowed." 

[1, 2] We need not consider the question raised by the first appeal. 
The only bondholders on this record are the two just named, and if 
they were properly allowed to adopt the trust company's claim already 
on file the company's appeal becomes academic. We think Judge Da- 
vis was right in allowing the amendment. The claim. set forth all the 
facts with particularity, and expressly stated that the company was 
acting for the bondholders. Every one knew the facts and was aware 
that the company did not own the bonds and could not benefit by the 
balance still due on the mortgage debt. Whether it had *a formal legal 
right to use its own name while collecting the money for the bond- 
holders was a matter of dispute ; if it had, the bondholders did not 
need to file individual claims, and we see no reason why they might not 
safely wait until that question should be finally decided. In re Stand- 
ard Co. (D. C.) 186 Fed. 586. Instead of waiting, however, the bond- 
holders assumed that the company might be wrong, and (pending the 
final decision) took steps to amend the claim, thus acquiring the second 
string for their bow. Save in the disputed point, the company's proof 
was complete; the objection made to it was wholly based on a rule of 
procedure, and had no support in the merits, for the balance was un- 
doubtedly due to the bondholders, and the company had authority to 
make the claim as agent. . The only mistake (if mistake it were) con- 
sisted in failing to set fortli positively that the real creditors were 
themselves asserting their conceded right, and that the company was 
merely an agent. The equities are plainly with the bondholders, and 
fortunately we see no reason to doubt the court's poWer to afford re- 
Hef . If the question were before the New Jersey Court of Errors and 
Appeals, it seems clear that the substitution of one plaintiff for another 
would be allowed (Farrier v. Schroeder, 40 N. J. Law, 601), and we do 
not think the equitable power of a court of bankruptcy is more restrict- 
ed. See, also. In re Roeber (C. C. A. 2) 127 Fed. 122. 62 C. C. A. 122, 
and In re McCarthy Co. (D. C. N. J.) 205 Fed. 986. In a word, the 
proof as originally filed was expressly on behalf of the bondholders 
and asserted their rights. It may be that the company had taken too 
much on itself — upon that point we intimate no opinion — ^but in any 
event, as the step had been taken in good f aitli, and as all the facts had 
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been clearly and seasonably stated, we think the District Court was 
right in allowing the real parties in interest to take the company's place 
on the record. 

[3] We agree also tliat the lis pendens provision of the New Jersey 
statute (3 Comp. St. 1910, p. 3423, § 51) does not apply in a case like 
the present, where a mortgage has been foreclosed after the bankrupt- 
cy. In re McAusland (D. C. N. J.) 235 Fed. 188, 189. 

In No. 2349 the order appealed from is affirmed, and in No. 2288 the 
appeal is dismissed. 



WASHINGTON & BERKELEY BRIDGE CO. 7. PENNSYLVANIA 
STEEL CO.» 

(Circuit Court of Appeals, Fourth Circuit April 2» 1918.) 

No. 1583. 

1. Appeal and Ebrob ^=s>1196(4) — ^E^ndings bt Appellate Coubt — ^Evidence 

— Weight of Finding on New Trial. 

Where Circuit Court of Api)eals reyersed Judgment on writ of error, 
Its finding on the evidence before it can hare no weight on the new trial, 
unless the evidence is practically the same as that on wMch the court 
based Its finding. 

2. Indemnity ^=s>15(9) — ^Negligence — ^Jubt Question — Condition of Pieb. 

In steel work subcontractor's action against bridge contractor to re- 
cover over upon a Judgment recovered against it by an employ^ injured 
in the fall of a pier, whether subcontractor's foreman put the span on a 
green and unsafe pier, relying on negligent assurance of contractor's 
engineer that it was safe, or was himself negligent in placing span on an 
apparently green and unsafe pier, held, under evldei\ce, for Jury. 

3. Indemnity «=s>14— Judgments — Conclusiveness — Proximate Cause. 

Where employ^ recovers Judgment against steel work bridge subcontrac- 
tor for injuries sustained in fall of pier, the Judgment Is conclusive, in 
subsequent action by subcontractor to recover over against contractor, 
that green condition of pier was a proximate cause of the injury, but 
is not conclusive as to whether it was sole proximate cause. 

4. Indemnity <©=»15(8) — Subcontb actor's Action Against Contractor — Con- 

dition OP Pier — Contributory Negligence — Instruction. 

In steel work subcontractor's indemnity action against bridge contractor 
for negligence in authorizing work on green and unsafe pier, court should 
have instructed that, even if contractor was responsible for use of green 
piers, subcontractor could not recover, if preponderance of evidence 
showed that it negligently allowed span or battering ram to strike pier, 
or used defective traveler, and that but for all or one of such acts pier 
would not have fallen- 

5. Bvidenob ^=>527 — Expert — Engineers. 

In steel work subcontractor's action against bridge contractor for neg« 
llgence in authorizing work on unsafe pier, evidence of contractor's en- 
gineer as to defects in subcontractor's machinery tending to cause acci- 
dent, and his opinion as to cause of falling of pier after an examination, 
held competent on question of subcontractor's contributory negligence. 
8. Evidence <$=s>527 — Expert Testimony — Engineers. 

In steel work subcontractor's action against bridge contractor for neg- 
ligence in authorizing work on unsafe pier, testimony of enghieers as to 
effect of the span being allowed to strike pier held competent on question 
of subcontractor's contributory negligence. 

^s;<FoT other cases see same topic & KI3Y-NUMBER in all Key-Numbered Digests & Indezea 
^Rehearing denied July 8. 1918. 
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In Error to the IMstrict Court of the United States for the Northera 
District of West Virginia, at Martinsburg ; Alston G. Dayton, Judge. 

Action by the Pennsylvania Steel Company against the Washington 
& Berkeley Bridge Company. Judgment for plaintiflF, and defendant 
brings error. Reversed. 

Charles D. Wagaman, of Hagerstown (Wagaman & Wagaman, of 
Hagerstown, Md., and Brown & Brown, of Charles Town, W. Va., 
on the brief), for plaintiff in error. 

Stuart W. Walker, of Martinsburg, W. Va., and Henry H. Keedy, 
Jr., of Hagerstown, Md. (Charles J. Faulkner, of Martinsburg, W. 
Va., on the brief), for defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Judgments of the District Court in favor 
of plaintiff have been twice reversed. 215 Fed. 32, 131 C. C. A. 340; 
226 Fed. 169, 141 C. C. A. 167. Regrettable as it is, the judgment re- 
covered by the plaintiff on the third trial must also be reversed for the 
failure of the District Court to observe the rules of law laid down by 
this court in its former opinions. An effort will be made to make 
clear our conclusions on the legal questions involved, without detailed 
reference to tlie numerous exceptions and assignments of error. 

The bridge company, having undertaken to construct a bridge across 
the Potomac river near Williamsport, Md., contracted with the steel 
company to furnish and put in position the steel girder spans. Under 
a contract similar in terms, Elmore & Hamilton Contracting Company 
undertook to furnish the material and construct the concrete piers and 
abutments. Mason D. Pratt, as engineer, agreed with the bridge com- 
pany to supervise, inspect, and take charge of the construction of the 
bridge as its representative. On 16th of December, 1908, pier No. 10 
fell while the workmen of the steel company were placing on the steel 
superstructure, killing some of its men ^uid injuring others. Frank L. 
Benning, one of the workmen who was seriously injured, sued the steel 
company in the circuit court for Washington county, Md., claiming 
damages for his injuries, on the allegation of negligence that the steel 
company knew, or by the exercise of reasonable care could have known, 
that the pier was "green, weak, defective, and of insufficient sjtrength 
to carry the weight for which it was intended." The steel company 
gave the bridge company written notice of the pendency of the suit and 
of its intention to hold the bridge company responsible for any recovery 
in favor of Benning. Benning recovered judgment for $13,500 against 
the steel company. 

After paying the judgment the steel company brought this action, 
alleging that it was the duty of the bridge company to see that the 
piers were safe for the placing of the steel superstructure, that the 
work was done under the direction of its engineer, that the defendant 
knows, or by the exercise of reasonable care and caution could have 
known, that the pier was green, defective, and of insufficient strength 
to carry the weight, and that nevertheless the defendant authorized 
and directed the employes of the steel company to proceed with the 
work of placing the steel superstructure on pier 10. On this allegation 
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of negligence the plaintiff asked for judgment against the defendant 
for the amount of the judgment in favor of Benning, together with in- 
terest and costs. 

By the former judgments of this court these points were settled: 
First. The judgment of Benning against the steel company was con- 
clusive against the bridge company as to matters necessary to Benning*s 
recovery, namely : (a) The negligence of the steel company as a proxi- 
mate cause of the injury in failing to furnish Benning a reasonably 
safe place to work ; (b) the absence of contributory negligence on the 
part of Benning and of any act of a stranger as an intervening cause 
of the injury; (c) the correctness of the verdict is an estimate of the 
damages suffered by Benning. Second. The judgment in favor of 
Benning was not conclusive as to matters not necessary to Benning's 
recovery. Third. Since the steel company could not escape liability to 
Benning for failure to perform its nondelegable duty of furnishing him 
a reasonably safe place to work, by showing that it had relied on the 
bridge company to furnish a safe pier, it follows that the judgment in 
favor of Benning against the steel company did not settle the issue of 
negligence between the steel company and the bridge company. 
Fourth. The bridge company was bound by its contract to use due 
care to furnish the steel company with a pier strong enough to bear 
the sted superstructure ; and, since the engineer was the agent of the 
bridge company, it was bound by his representations to the steel com- 
pany as to the safety of the pier as fully as if they had been made by 
the company itself. 

The questions open at the second trial between the steel company 
and the bridge company under the evidence then offered were: Did 
the bridge company, through its engineer, negligently represent to the 
steel compapy that the pier was safe, so as to fix upon itself negligence" 
as the proximate cause of the accident? Was the steel company guilty 
of contributory negligence, either in disregarding the warning afforded 
by the appearance of the pier itself or the opinion of the assistant en- 
gineer that it would not be safe, or in using a battering ram to force the 
girder to its proper place on a cement pier not fully dry? The judg- 
ment in Benning's case established the negligent use of a green and un- 
safe pier as a proximate cause of his injury, but it did not determine 
whether the plaintiff or the defendant in this action was responsible 
for the negligent use. 

[ 1 ] In the opinion rendered on the second reversal, it was held that 
the evidence offered clearly showed that the steel company placed the 
span on the green and unsafe pier, relying on a negligent assurance of 
Pratt, the engineer, that it was safe. But that finding by this court 
under the evidence then before it was not intended to have, and could 
not have, any weight on the new trial, unless the evidence on the sub- 
ject was practically the same. "The reversal operated to set aside the 
verdict and put the issues at large as they were before." Slocum v. N. 
Y. Life Ins. Co., 228 U. S. 364, 399, 33 Sup. Ct. 523, 57 L. Ed. 879, 
Ann. Cas. 1914D, 1029. On the new trial, therefore, it was competent 
for the defendant to introduce the evidence of Pratt, and any other 
new evidence to the effect that Pratt did not tell the plaintiff's agent 
that the pier was safe. 
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[2] Under this evidence the defendant was entitled to an instruc- 
tion submitting to the jury the question whether or not plaintiff's agent, 
Bickle, put the span on a green and unsafe pier, relying on a negligent 
assurance of Pratt that it was safe, or was himself negligent in placing 
the span on an apparently green and unsafe pier. Under the evidence 
the instruction should have been that if Pratt told Bickle to put the 
span on pier 10 when he reached it, and nothing else appeared, Bickle 
had a right to rely on the statement and proceed, and would not be 
chargeable with contributory negligence, but that, even if Pratt did 
give the assurance of safety, and afterwards Bickle should have known 
as a reasonable man, either from the suggestion of Darby, or from 
the appearance of the pier, or from any oSier fact brought to his at- 
tention, that the pier was unsafe, then he would be chargeable with 
contributory negligence, and the plaintiff could not recover. Instead 
of an instruction to this effect the District Judge charged the jury on 
this subject as follows: 

"Therefore the responsibility of determining whether these piers were hard- 
ened and strong enough to bear the weight designed to be placed npon them 
must be held to have been with I*ratt, the engineer, for whose error of judg- 
ment the bridge company was responsible, unless the condition of the pier 
at that time was so manifestly bad as clearly to inform any man of ordhiaiT 
sense and judgment, unskUled In concrete work, that it would not sustain 
the weight, but would collapse. You are to determine from all the evidence 
whether such was the condition of the pier at the time, and whether Bickle. 
the steel company's foreman, with such knowledge, or chargeable with such 
knowledge, as a man of ordinary sense and judgment, unskilled in concrete 
work, recklessly went on and assumed the risk. It is only under such a 
condition that the bridge company can be relieved of the responsibility for 
Pi*att's failure to be present and determine, in advance of allowing the 
work to go on, all questions as to safe and unsafe condition of the pier." 

This meant that the plaintiff would not be guilty of contributor)- 
n^ligence unless its agent recklessly put the span on the pier, knowing 
it would fall ; and it was in effect an instruction to find for the de- 
fendant, for there was no evidence from which the jury could find 
that Bickle was so reckless and conscienceless as to order men to go 
on the pier and place the span, knowing it would fall; The issue was 
negligence; not recklessness or wantonness. In the following lan- 
^age the jury were in effect again instructed to find against the d^ 
f endant on the issue of contributory negligence : 

"But, aside from this, I again charge you that we are bound here by the 
finding of the Maryland court that the approximate cause of the accident 
was the weakness and Insufficiency of the pier. This being so, this evidenw 
as to the ramming cannot be considered by you in this case, unless you find 
that it was of such violent character as to have shattered and caused the 
pier to collapse, if it had been sound and sufficient The only testimony to 
the case was that of the expert, who stated that it would not have been W 
shattered, and caused the pier to collapse, If It had been sound and hard- 
ened." 

[3] The judgment in Benning's case is conclusive that the green 
■condition of the pier was a proximate cause of his injury, but not that 
it was the sole proximate cause. This court so decided in the last opin- 
ion, in holding that the issue of contributory negligence should have 
been submitted to the jury. Hence, as against the plaintiff, the way 
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was open for the defendant to show by the testimony that, even if it 
was negligent in turning over to the plaintiff for use a green and un- 
safe, pier, yet the pier would have supported the span, but for the neg- 
ligence of the plaintiff in putting additional strain upon it by use of a 
battering ram, or allowing the traveler or the spaa to strike the pier, 
or by any other means. 

[4] Evidence waS introduced, requiring the issue of ccMitributory 
negligence to be submitted to the jury. Had a sound and sufficient pier 
fallen from the ramming, or from a blow of the span, or from a defect 
in the traveler, there would have been no ne^gence on the part of the 
defendant, and therefore no issue of contributory negligence. The in- 
struction should have been that, even if the defendsuit was solely re- 
sponsible for the use of a green and unsafe pier, yet if the prepon- 
derance of the evidence showed that the plaintiff negligently used a 
battering ram on it, or negligently allowed the span to strike it, or negli- 
gently used a defective traveler, and that the pier would not have fal- 
len, but for all or any of such acts of negligence on the part of the 
plaintiff, then the plaintiff cannot recover. 

[5, 8] The testimony of Pratt as to defects in the machinery used 
by the plaintiff tending to cause the accident, and his opinion as to the 
cause of the falling of the pier arrived at by him as an expert engineer 
by an examination of the pier, the span, and the traveler was compe- 
tent on the issue of contributory negligence. So, also, on the same is- 
sue, was the testimony of other expert engineers as to the effect of the 
span being allowed to strike the pier. 

It follows, from the views stated, that there were vital errors in the 
charge, and that the evidence referred to in the assignments of error 
numbered 2, 3, 4, S, 6, 7, 8, and 9 was competent. 

Reversed, 



B. I. DU PONT DB NEMOURS & CO. v. SMITH. 

(Circuit Court of Appeals, Fourth Circuit July 5, 1918. Re- 
hearing Denied July 29, 1918.) 

No. 1585. 

1. Master and Servant ^=5>286(10)— Injury to Servant— Nejqligence— 

Qtmsmov von Jury. 

In an action for personal Injury to a machinist's helper, who, while 
<^ling a loose pulley In the nighttime, had his arm caught and broken 
when the belt on a moving machine shifted from a tight pulley to the 
loose pulley, Aeld, on the evidence, that defendant's negligence was for 
the Jury. 

2. Master and Servant ^=>289(15) — Injury to Servant— Contributory 

Negligence— Question for Jury. 

In an aetlon f6r personal injury to a machinist's helper, who, while 
oiling a loose puUey In the nighttime, had his arm caught and broken 
when the belt on a moving machine shifted from a tight pulley to the 
loose pulley, held^ on the evidence, that the plaintifiC's contributory neg- 
ligence was for the jury. 
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3. COBPOBATIONS ^=»580 — ^FlWANCIAL RSOBGANIZATIOir — ^ABSTTVPTIOir OF LlA- 

BiUTiES — Sirrr Against Nbiw Ookpokation. 

Where the company employing plaintiff wten he was injured, in order 
to effect a finandal reorganization transferred all its assets to a new 
company, which ^assumed all the old company's liabilities, and there was 
little change in 'the management of the business, plaintiff might sue the 
new company directly for the negligence of its predecessor. 

4. Master and Servant ^=»270(7) — PfeRSONAii Injury— Evidencb — Subsob- 

QUENT Repairs. 

In an action for injury caused by a machine alleged to be defective^ 
the subsequent alteration or repair of the machine is not competent evi- 
dence of negligence in its original construction, as such acts furnish no 
legitimate basis for an inference of previous neglect 
6. Appeal and Error «=»1048(6) — ^Harmless Error— Adiossion of Evidence. 

In a servant's action for injury while oiling a loose pulley, any error 
in the admission of testimony on a long cross-examination that screens, 
subsequently placed around the pulleys to exclude dust and partides 
of cotton, would also operate to pro^^ct employ^ was not so harmful 
as to require a reversaL 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Leslie C. Smith, an infant, by M. H. Smith, his next 
friend, against E. I. Du Pont De Nemours & Co. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 

Charles E Plummer and J. Gordon Bohannan, both of Petersburg, 
Va., for plaintiff in error. 

L. O. Wendenburg, of Richmond, Va., for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Defendant in error, plaintiff below and 
herein so called, recovered judgment for personal injuries sustained 
by him in June, 1915, while in the employ of the E. I. Du Pont de 
Nemours Powder Company, the predecessor of E. I. Du Pont de 
Nemours & Co. The assignments of error, 17 in number, present three 
questions, which will be briefly considered. 

[1, 2] 1. It is first insisted that the proofs fail to show any negli- 
gence on the part of the powder company, and therefore a verdict 
should have been directed for defendant. At the time he got hurt plain- 
tiff was about 18% years old and had been employed sinc^ the previous 
February as machinist's helper. The company had nearly completed 
a number of large buildings at Hopewell, Va., and was testing the in- 
stalled machinery preparatory to turning it over to the operating de- 
partment. This machinery consisted of a main driving shaft, which 
ran along the building on one side, and from which power w^as trans- 
mitted by belts to the countershafts of the 36 machines in that build- 
ing. On each countershaft were four crown-face pulleys arranged in 
pairs and occupying together a space of about 17 inches. Two of them 
were 12 inches in diameter; the other two, 24 inches. The outside 
pulleys, one large and one small, were fastened to the cotmtershaft; 
the inside pulleys were loose. All four were connected with the driv- 

^TT?^"** other cases see same topic ft KEY-NUMBER in aU Kejr-Numbered Dlgeets A Indexes 
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ing shaft by two 4-inch belts, one for the large pulleys and one for 
the small. When a belt was placed on a tight pulley, the countershaft 
revolved and operated the machine ; when .placed on a loose pulley, 
the pulley revolved around the countershaft without operating the 
machine. To shift a belt from one pulley to the other of the same 
size, as from tight to loose or vice versa, a belt-shifting device was 
provided, the "fingers" of which moved the belt when Ae lever was 
moved in one way or another. From this it resulted that a machine 
could be made to run fast or slow, as might be desired, or could be 
brought to a standstill by putting both belts on the loose pulleys. It 
appears, however, that a belt would sometimes shift of its own motion 
from the fixed pulley to the loose pulley of the same size; and this 
might happen because itie particular countershaft was not in correct 
alignment with the driving shaft, or because the belt itself was not 
properly cut and adjusted. Instances of such shifting were not in- 
frequent, and the attention of the foreman had been called to their 
occurrence. 

Just how plaintiff was injured is not altogether clear. He says he 
was oiling the small loose pulley on one of the machines, which had 
been started up an hour or two before to be "broken in"; that he was 
holding the pulley with his left hand and oiling it with his right ; that 
while so engaged the belt from some unknown cause shifted from the 
tight pulley to the loose ; and that his left arm was caught and broken. 
The negligence of defendant in any of the respects alleged is not 
very convincingly shown ; but we are of opinion that enough appeared, 
taking the proofs as a whole, to warrant submission of the question 
to the jury. The accident occurred at night The height of the coun- 
tershaft made it necessary for plaintiff to stand on a box in order to 
reach the pulley. He was between the driving shaft and the machine, 
and so under or nearly under the moving belt and in close proximity to 
it. If the belt shifted, as he claims, because of some slight defect in its 
construction or in the adjustment of the machine, it is quite possible that 
his arm was drawn in and fractured without fault on his part. Although 
he had been employed about the plant for some months, helping the ma- 
chinists in various ways, it seems that he had not done any oiling until 
two days before in another building; and his testimony tends to 
show that he was then set *at this somewhat hazardous work with lit- 
tle or no instruction, and without warning of its danger. It is argued 
that he voluntarily went l>etween the driving shaft and the counter- 
shaft, and thus beneath the revolving belt; whereas, he should have 
gone on the other side of the countershaft, and so been in a place of 
comparative safety. But he says that no one had told him where to 
stand when oiling a pulley, and it was stated by at least two witnesses 
that plaintiff's position at the time was the same as that taken cus- 
tomarily by other boys doing similar work. It cannot, therefore, be 
said that he was chargeable with contributory negligence as matter 
of law. In short, and without reviewing the circumstances in greater 
detail, we are constrained to hold that the court below was not in error 
in refusing to direct a verdict for defendant. 

2. The various assignments of error based upon instructions to the 



Digitized by 



Google 



494 252 FBDBRAIi BBPOBTSB 

jury, both those given and those refused, require no extended or sep- 
arate discussion. The case is undoubtedly close on the facts, but 
it involves no principles of law which are not settled and familiar. 
We have carefully examined the rulings to which these assignments 
relate, and are satisfied that they are not open to serious objection. 
The jury were clearly and correctly told what they must find in order 
to render a verdict for plaintiff, and we are not persuaded that the 
rejection of defendant's requests was erroneous or in any wise mis- 
leading. Assuming, as we hold, that the proofs presented a question 
of fact, we are of opinion that the case was not improperly or unfairly 
submitted. 

[3] 3. The E. I. Du Pont de Nemours Powder Company, plaintiff's 
employer, was succeeded some three months after the accident by the 
defendant corporation, which was organized about that time, and to 
which all the property and assets of Ae powder ccwnpany were trans- 
ferred. As part of the consideration therefor the defendant agreed 
"to assume and discharge all the liabilities, debts, and obligations, con- 
tractual or otherwise, of every kind, nature, and description, due or 
to become due, of the vendor existing on the date of said transfer, ex- 
cept capital stock liability and the funded debt of the vendor herein- 
before specifically mentioned." Whilst the powder company is de- 
scribed as "vendor" in the transfer papers, the transaction was in fact, 
as recited in the resolutions adopted by the board of directors, "a 
financial reorganization of the business," with a very large increase 
of capitalization. There was little, if any, change of ownership or 
management, and the business went on under the new corporate name 
the same as before. The old company was continued in existence for 
certain specific purposes, but it ceased to be a going concern and ap- 
parently retained no property in the state of Virginia. In practical 
effect it was merged or consolidated with the new corporation. 

Taking into account the declared purpose for which the defendant 
company was organized, and its inclusive and unlimited assumption 
of liability, we tiiink it could be sued directly for the negligence of 
its predecessor which caused the plaintiff's injury. His cause of ac- 
tion was an obligation which it had plainly agreed to discharge, and 
no good reason appears for not enforcing its contract. As was said 
in Langhome v. Richmond R. Co., 91 Va. 369, 374, 22 S. E. 159, 161, 
citing a number of cases : 

"But the better view seems to be that, when a consoUdatiott has been au- 
thorized and made, It confers all the rights, property, and franchises of the 
old company upon the new or consolidated company, and subjects it to all 
the liabilities of the old companies; and an action at law may be brought 
against the new or consolidated company for the debts or torts of the old 
companies. The question is not whether the consolidation compels a creditor 
to accept the defendant corporation as a new debtor against his will, or a 
person who has been injured to resort to a stranger for satisfacticMi, but 
whether It empowers the creditor or the person injured to resort, if he de- 
sires to do so, in the first instance, to the corporation which by the terms 
of the consoUdation ia made Uable to him." 

Accepting as applicable this salutary principle, we are not disposed 
to sustain a defense which upon the facts here disclosed seems wholly 
wanting in merit. 
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[4, 5] 4. The assignments of error bring up a question of evidence 
which perhaps should not pass unnoticed. On cross-examination of 
one of defendant's witnesses it appeared that wire screens were placed 
around these pulleys some months after the accident, not for the pro- 
tection of employes, as the witness explained, but to prevent the en- 
trance of dust and particles of cotton. Asked by the court if the 
screen would not "also operate to protect the man," he replied in the 
affirmative. The general rule undoubtedly is that, in an* action for 
injuries caused by a machine alleged to be defective, the subsequent 
alteration or rq)air of the machine is not competent evidence of neg- 
ligence in its original construction ; and this for the reason that such 
acts furnish no legitimate basis for an inference of previous neglect 
of duty. Columbia R. Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 
591, 36 L. Ed. 405; Virginia Wheel Co. v. Chalkley, 98 Va. 64, 34 
S. E. 976. Strictly speaJcing, therefore, the answer of the witness 
was inadmissible and should properly have been excluded. Inasmuch, 
however, as it was shown without dispute that these screens were not 
provided to guard against accident, but for another and necessary 
purpose, we think the admission of the fact that they incidentally 
afforded some protection to the employe did not have the mischievous 
effect which the rule seeks to avert. In no reasonable view of the case 
does it seem to us that the error in question, cropping up as it did 
in the course of a long cross-examination, was of such harmful char- 
acter as to require a reversal of the judgment. In our opinion it should 
be disregarded. 

Affirmed. 



VANOB et al. v. CLtARK et aL 
(Circuit Court of Appeals, Fourth Circuit July 2, 1918.) 
No. 1592. 

1. Mines and Minebals ^=»49 — AdVebse Possession— Sevebancb of Title 

to subface and minebals. 

Where there has been severance of title to land and underlying min- 
erals, the owner of the surface, In possession thereof, does not acquire 
title to the coal by taJdng from existing openings of the veins coal for 
his own domestic purposes, and occasionally permitting neighbors to 
take it, or himself digging it and seUing it to them, for their domestic 
use. 

2. Appeal and Dbbob ^=»204(l)--OBJi»TroN and Exoeftion— Admission or 

EVn>ENCE. 

Admission of evidence cannot under the rules of the court be review- 
ed, there having be^i no objection and saving of that question by bill 
of exceptions. 

In Error to District Court of the United States for the Southern 
IMstrict of West Vfrginia, at Huntington ; Chas. A. Woods, Judge. 

Action by Herbert L. Clark and others against Jasper Vance and 
another. Judgment for plaintiffs, and defendants bring error. Af- 
firmed. 
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Maynard F. Stiles, of Charleston, W. Va., for plaintiflFs in error. 

W. C. W. Renshaw and W. R. Thompson, both of Huntington, W. 
Va. (Z. T. Vinson and John H, Meek, both of Huntington, W. Va., and 
Joseph S. Clark and Henry A. McCarthy, both of Philadelphia, Pa^ 
on the brief), for defendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This is a writ of error to a judg- 
ment of the District Court of the United States for the Southern Dis- 
trict of West Virginia, entered in favor of the defendants in error 
upon a verdict in their favor directed by the court. The defendants in 
error will hereinafter be referred to as the plaintiffs, and the plaintiffs 
in error will hereinafter be referred to as the defendants ; such being 
the relative positions the parties occupied in the court below. 

Herbert L. Clark and others, trustees for Guyandotte Land Associa- 
tion, brought action of ejectment against Jasper Vance, Carrie Davis, 
and others, to recover possession of a tract of about 200,000 acres of 
land lying in the counties of Mingo, Logan, Wayne, Lincoln, and 
Cabell, state of West Virginia. Defendants disclaim any right to the 
200,000 acres, except the small' pieces occupied by them, respectively, 
aggregating 198.21 acres. It appears from the evidence that Samuei 
Smith procured from the commonwealth of Virginia four grants— one 
for 120,000 acres, one for 33,000 acres, and two for 31,000 acres each. 
These four tracts of land joined. That title came by regular chain of 
conveyances to Lowe and Aspinwall, who, in the year 1874, instituted 
several actions of ejectment m the District Court of the United States 
for the District of West Virginia for the recovery of this land from 
various parties then occupying portions of it. One of these suits 
against Winchester Adkins embraced all of the land within these pat- 
ents lying on the west side of Guyandotte river, and this action re- 
sulted in a judgment in favor of the plaintiifs for the recovery of 
the land sued for in that action, which contained about 200,000 acres. 

The description of the land sued for in this action is identical with 
the verdict and judgment in that case, and the lines of the 33,000-acre 
grant, and some of the lines of the 120,000-acre grant. This will ap- 
pear from an inspection of the declaration found in the printed record 
and the grant for the 120,000 acres and the 33,000 acres and the ver- 
dict map. The land in controversy lies wholly within the exterior 
lines of the grant of 33,000 acres. In this grant there was an ex- 
ception of 29,651 acres of prior claims. It was discovered that one 
Carnahan had procured a grant for 30,000 acres prior to the grant to 
Smith of the 33,000 acres, and when this 30,000-acre grant was lo- 
cated it was found that its entire area practically was embraced within 
the lines of the 33,000-acre grant. Thereupon the predecessors in title 
of the plaintiff below, and at a time anterior to the institution of the 
ejectment suits by Lowe and Aspinwall, above referred to, acquired 
the title to the Carnahan grant. In 1850 one Adkins procured two 
grants from the commonwealth of Virginia, one for 300 acres and one 
for 86 acres^ both of which were inside of the lines of the 33,000-acre 
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grant and also of the Camahan 30,000-acre grant. Prior to the in- 
stitution of the ejectment suits referred to, the predecessors in title of 
the plaintiflF below and of Lowe and Aspinwall made a settlement of 
the conflicting claims of title between themselves and Adkins, by which 
they conveyed to Adkins the surface of the land for which he had pro- 
cured grants, reserving and retaining to themselves aU of the minerals 
underlying it. Richard Adkins' title to this surface passed by regular 
conveyances to the defendants, as was shown by the deeds introduced 
in evidence at the trial of this action, and some of which do not appear 
in the printed record. 

The learned judge who tried this case in the court below charged the 
jury as follows : 

"I charge you that the plaintiffs in this case have established by evidence 
so stroDg that no reasonable man can come to any other conclusion than that 
they have title derived from grants from the state of Virginia, which they 
have traced down from these grants to the present time, which gives them 
a goodr legal title to the property. Of coarse we might enter into the field of 
conjecture, and say possibly these lands were not ptoj^tly located by the 
surveyors; but we cannot decide cases on conjecture or possibilities. Evi- 
dence has been introduced here (and no evidence to the contrary has been in- 
troduced) tending to show that these lands are held by the plaintiffs under 
these grants. Therefore the only question that could arise after the plain- 
tiffs have traced that title from the state to themselves is the question of ad- 
verse possession. 

"I charge you that the surface may be severed from the coal and other min- 
erals, and that one man may own the surface and another the minerals. 
The possession of the surface, however, is not adverse possession of the min- 
erals, after tiie conveyance has taken place by a deed which conveys the coal 
to one man and leaves the surface to another; that is to say, the fact that 
these defendants occupied the surface even for 10 years, and used it as 
their own, as the evidence in this case shows, gave them no title to the coal 
under the land. The plaintiffs claim only the coal. In the case of Carrie 
Davia, there is no evidence at all, no pretense of evidence, that she ever ex- 
ercised any adverse possession of the coal or used it in any way; therefore 
yon will see that she has no claim whatever under adverse possession. 

"The testimony of Jasper Vance, I confess, has given me a great deal of 
trouble. I am going to state to the Jury briefly my reasons for saying that 
I fio not think it is suflBcient for you to base a verdict in his favor on the 
ground of adverse possession. Adverse possession, in order to give title, must 
be notorious, continuous, and hostile. Generally it is ];)eaceable. The pos- 
session of the surface, together with the mere incidental use of the coal, that 
which any man in living on the surface might from time to time be tempt- 
ed to make and might make as a mere incident to the use of the surface, 
would not give adverse possession to the coaL 

"To make it clearer to you, reverse the situation: Suppose that there had 
been a mine on this land, which the plaintiffs were operating, and the de- 
fendant, although the owner of the surface, had been away from there, and 
that the plaintiffs in the operation of that mine had from time to time used 
some of the dirt on that land merely as an incident to its mining operations^ 
had cut trees from time to time as an incident to the mining operations, to 
support the roof of the mine, that would not confer adverse possession. For 
possession of the minerals to be adverse, they must be used in an enterprise 
different and distinct from the use of the surface. Use of the minerals mere- 
ly incidental to the possession of the surface is not sufficient So, also, for 
the owner of coal to acquire possession of the surface by adverse possession, 
there must be adverse use of the surface distinct from the mineral enterprise, 
not merely a use Incidental to the mining of the coaL 

"I think I have made the matter clear to you, as I understand it, gentle- 
men, and of course it is my responsiblUty. If it turns out that I am wrong, 
252F.— a2 
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there is a court wiser than I am to correct my error. I direct yon to find a 
verdict in favor of the plaintiffs in this cause/* 

Thus it will be seen that the court, before directing the verdict, 
found the facts upon. which the judgment is based, the court having 
found as a fax:t that the plaintiffs had title irom the state of Virginia, 
and, in addition thereto, chain of title to the lands in question up to 
the time of the institution of this suit. It necessarily follows that 
plaintiffs are vested with legal title to the same. We think the evidence 
amply warrants the conclusions of the court below as respects this 
point, therefore the only other question is as to adverse possession. 

[ 1 ] There having been a severance of the minerals from the surface 
of these lands, it was incumbent upon the defendant, who sought to 
acquire title to the same by possession, to show such possession of the 
minerals as is required of one to gain title to the surface by occupancy 
of the lands for the statutory period. In the case of Wallace v. Elm 
Grove Coal Co., 58 W. Va. 449, 52 S. E. 485, 6 Ann. Cas. 140, the first 
and second syllabi are in the following language : 

"1. A conveyance of the underlying coal, with the privilege of its r&noval 
from under the land of the grantor, effects a severance of the right to the 
surface from the right to the underlying coal and makes them distinct cor- 
poreal hereditaments. The presumption that the party having the posses- 
sion of the surface has the possession of the subsoil also does not exist when 
these rights are severed. 

"2. The owner of the surface, when the underlying coal had been so coo- 
veyed, can acquire no title to the coal by his exclusive and continued posses 
sion of the surface ; nor does the owner of the coal lose his right or his pos- 
session by any length of nonusage. To lose his right be must be disseised, 
and there can be no disseisin by an act which does not actually take the coal 
out of his possession." 

We quite agree with the court below that the evidence by which it 
was sought to establish adverse possession was wholly insufficient. 
The evidence offered by the defendants was to the effect that there 
were several openings of the coal veins underlying the land on whicli 
V^ance lived, and that he only used these openings for domestic pur- 
poses. It further appears that Vance occasionally permitted his neigh- 
bors to take coal for domestic use, and occasionally he dug the coal, 
or some member of his family dug it, and sold it to some of his neigh- 
bors, and that this practice had continued from 10 to 12 years. In this 
connection it is significant that Vance was unable to furnish the names 
of more than two or three persons to whom he had sold coal during 
the period mentioned. Vance, among other things, on cross-examina- 
tion, testified as follows : 

'The coal bank is Just above his house, and one .is below. Has du^ and us- 
ed coal for domestic purposes; dug it along as he used it and wanted it 
Q. Don't have any time in the year, just go there whenever you want it and 
dig some? A. I generally dig it In the fall, and I am in shape that I can. 
Q. You have no mine there equipped, however; it is Just a hole where yon 
have dug the coal out for your purposes, isn't is— domestic purposes? A. 
I have sold coal from there; yes. Q. Who did you sell it to, and when? 
A. I have sold coal pretty near all the time — at the start when I first open- 
ed the bank alon^. Q. When? A. I have sold coal to Bhnily Brock, and I 
have sold coal to Vinson Spurlock and Willie Brock, and one of the Adkinses 
—I forffc*t his name. I know his name, too. Q. When did you do that? A, 
Just when I wanted to. Q. I know, but give me the date. A. The last 1 



Digitized by 



Google 



SAVANNAH A N. T. TBAN8P. OO, V. KLABEN BBIDGB CO. 49& 

have sold has been about a year or two ago, I reckon. Q. When was the 
first you sold? A. Why, I have sold ever since I have been up there. When 
I first Went up there I went to selling, and have sold on. Q. How much did 
you sell? A. I couldn't tell you that neither. Q. How much did you sell to 
any one person? A. I couldn't tell you that, neither, exactly. I have sold 
wagon loads, though, of it at a time. Q. How did you get the coal from the 
face back to the drift mouth? A. Well, sir; I dug the dirt off of it and throw- 
ed her back out of the way is how I got her, and took the coal out. Q. And 
lifted it out? A. Yes, sir. Q. What did you load it on when you got it out- 
side? A. Put it on a wheelbarrow, and wheeled it out to the mouth, and then 
loaded it on a wagon. Q. How did you get it from the drift mouth down to 
the wagon? A. Wheeled it out on a wheelbarrow." 

The foregoing is the evidence by which defendants seek to establish 
adverse possession of the coal underlying the surface, which, in our 
opinion, is not sufficient This principle is announced in the case of 
Caldwell v. Copeland, 37 Pa. 427, 78 Am. Dec. 436. 

[2] It is insisted by counsel for the defendants that the court erred 
in permitting the surveyor to give his opinion "as to the location of 
the lines of the several grants, and also the maps and plats and resur- 
vey made by Johnson of the Camahan grants," as such opinion was 
incompetent and irrelevant, and should have been excluded. An ex- 
amination of the transcript shows that this evidence was admitted 
without objection. The defendants having failed to object to the in- 
troduction of the same, and to save the question by proper bill of ex- 
ception, under the rules of this court we cannot consider that point. 

The chief contention of the defendants seems to be that there is not 
sufficient evidence to warrant the verdict for the plaintiffs. A careful 
consideration of all of the evidence impels us to the conclusion that the 
findings of fact by the court below are amply justified by the evidence. 

The judgment of the court below is therefore affirmed. 
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SAVANNAH & N. T. TRANSP. CO. v. KLAREN BRIDGE OO. 

(Circuit Court of Appeals, Fourth Circuit. July 3, 1918.) 

No. 1593. 

1. Navigable Watees «=>20(3) — ^Bbidges — Injury by Vessel. 

Bridge over navigable waters, built according to plans approved by 
Secretary of War, as required by River and Harbor Act, as amended by 
Act July 13, 1892, § 3, and repaired on his direction, as required by Act 
March 3, 1899, § 18 (Comp. St. 1916, | 9970), may not as a nuisance, be- 
cause of narrowing of original width, be injured without liability by a 
passing vessel; but the test Is whether the narrowing was a proximate 
cause of the collision. 

2. Shipping ^=!>86(3) — Bridges — Injxtby by Vessel— Qxjestion fob Jury. 

Whether slight narrowing of span of bridge over navigable waters was 
proximate cause of vessel injuring it is a question for jury on conflicting 
evidence as to point of collision. 

3. Shipping ^=»86(3) — Toll Bbxdges — Injury — ^Damages. 

Relative to damages from injury ci toll bridge by vessel, no deduction 
Js to be made from what gross receipt^ would have been during period of 
repairs; bridge company's operating ^^neuses not being lessened. 

^s^For other cases see same topic A KBY-NUMB^^'T^iU 1^7-N\ii&b«T«d DVi^ests ft In^lexea 
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In Error to the District Court of the United States for the Eastern 
EHstrict of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by the Klaren Bridge Company against the Savannah & New 
York Transportation Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

J. P. K. Bryan, of Charleston, S. C, for plaintiff in error. 
H. L. Erckmann, of Charleston, S. C. (H. H. Ficken, of Charleston, 
S. C, on the brief), for defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case comes here on a writ of 
error to the District Court of the United States for the Eastern District 
of South Carolina. The facts may be epitomized as follows : 

Wappoo cut, or creek, is a narrow navigable stream in the state of 
South Carolina, runnings westwardly from the western bank of the 
Ashley river opposite the city of Charleston. In January, 1897, Wap- 
poo Bridge Company received a charter from the state authorizing it to 
operate a toll bridge. The General Assembly of South Carolina then 
passed an act, approved the 11th of February, 1898, authorizing the 
bridge company to erect a toll bridge across the stream above men- 
tioned. 22 St. at Large, p. 952. Act Cong. July 13, 1892 (27 Stat 
110, c. 158), required the location and plans of the bridge to be sub- 
mitted to the Secretary of War and approved by him. This was done. 
The plans, among other things, required the draw span opening to be 
66 feet in the clear, and also called for batter piling behind certain 
parts of the fenders. This was done, and the bridge was built accord- 
ing to the plans and specifications duly approved. 

The bridge was thrown open to the public on January 10, 1899. The 
Klaren Bridge Company, defendant in error (chartered in 1906), be- 
came the owner of such bridge and proved title thereto. It seems 
that in the course of repairs during the years many of the batter piles 
called for by the plans rotted away and were not replaced. Further, 
owing to bad measurement or due to action of the tides, the opening 
had slightly sagged and bulged in some parts, so that, instead of being 
66 feet, the eastern half ran from 66 feet to 67 and 68 feet (more than 
required by law) in the clear, and portions of the western half ran 
from 66 feet to as low as 64 V^^ feet. 

The Secretary of War, under Act March 3, 1899, c. 425, § 18. 30 
Stat. 1153 (Comp. St. 1916, § 9970), when he has reason to believe 
that a bridge is an obstruction on account of its draw span, is required 
to make the owner alter same so as to render navigation free. It ap- 
pears that this bridge was inspected on a number of occasions by the 
United States engineer, representing the Secretary of War, and on Jan- 
uary 10, 1917 (the time of the accident), there was no demand on the 
part of the War Department remaining uncomplied with, but all work 
had been done to the satisfaction of the engineer in charge. The mid- 
dle fender (the one injured) was only two years old, and the govern- 
ment had required certain changes since 1906, Testimony was intro- 
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duced to show that the middle fender (the one alleged to be injured) 
was strong and substantial. 

From 50 to 100 vessels were accustomed to pass through the draw- 
bridge daily ; this including all kinds of vessels with the exception of 
large sea-going barges. On January 10, 1917, the Savannah & New 
York Transportation Company, plaintiff in -error, attempted by its 
tug Passport to tow a large sea-going barge from the Ashley river in a» 
westerly direction through this brieve, going to Wiggins, S. C. The 
testimony shows that the barge was 180 feet long, 40 feet wide, and 
stood out of the water 14 to 18 feet, and drew 7 feet of water. It ap- 
pears that Capt. Nelson had been advised by an experienced local pilot 
not to attempt to take the barge through by this route. Capt. Nelson 
had no sea-going license. The barge captain testified that it was al- 
most impossible to go through the bridge with that barge without com- 
ing in contact with the fenders. * 

For some reason, the tug or barge, on entering, struck the northeast 
fender. The Klaren Bridge Company alleges that the tug did it ; that 
both were painted green. The barge had fenders, and green paint was 
found on the northeast fender after the accident, which was never 
there before. Witness testified that the northeast fender was hit, but 
did not give way ; that the tow became unmanageable,* and the barge 
crossed over to the southern fender and crashed into it with a "power- 
ful noise." L. B. Sauls, the bridge keeper, living about 80 or 90 feet 
from the bridge, testified to hearing the scrape on the northeast fender, 
and that he came out to the foot of the bridge, saw the barge strike the 
draw fender e^ist of the cylinder ; that it broke the fender, struck the 
drawi and kept striking, going right on down; and that after it had 
cleared the bridge there was considerable noise and confusion, and 
cries, repeated three or four times, from the tug, "I told you to pull 
hard over." The record shows that the southern fender was broken, 
and the iron drawbridge injured and damaged. 

The evidence shows that bill for actual repairs amounted to $2,129.- 
43 ; the bridge was put out of commission for nearly three months, 
with loss of tolls, estimated on basis of previous year, $514.17; extra 
lumber cost $17.25 ; use of wagon, $105 ; or total of $2,832.94. The 
case went to trial before a jury during the June, 1917, term of the Dis- 
trict Court, at Charleston. At the conclusion of the testimony plaintiff 
in error moved for a directed verdict, which was refused. The jury 
found a verdict of $2,832.94, which was reduced by the presiding judge 
to $2,732.94, and judgment duly entered accordingly. The defendant 
in error will hereinafter be referred to as the plaintiff, and the plaintiff 
in error will be referred to as the defendant ; such being the relative 
positions the parties occupied in the trial at the court below. 

[1] The defendant insists that the plaintiff is not entitled to recover 
in this action by virtue of section 7 of River and Harbor Act Sept. 19, 
1890, c. 907, 26 Stat 454, as amended by 27 Stat 110, § 3, which is in 
the following language : 

"It shall not be lawful hereafter to commence the construction of any bridge, 
bridge draw, bridge piers and abutments ♦ • ♦ over or in any ♦ ♦ ♦ 
navigable river or navigable waters of the United States under any act of 
the legislative assembly of any state until the location and plan ot such 
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bridge • • • have been submitted to and approved by the Secretary of 
War. ♦ • •" 

At the trial in the court below witness Dawson, who states that 
bridge was built according to plans and specifications, testified as fol- 
lows: 

"I was the engineer who made the plans of the bridge, as is shown upon the 
plan. According to these plana the bridge was adopted and accepted by the 
company and accepted by the government I superintended the constnictloD. 
and at the time the bridge was so constructed it did conform to the plan In 
1898, when it was built." 

According to this witness the bridge was erected in accordance with 
plans that had been approved by the War Department. The important 
question involved herein is as to whether a bridge built in accordance 
with the law becomes, on account of, wear, tear, and incidental repairs, 
with unsubstantial variations from the original plans, an unlawful 
structure, which may be injured by a passing vessel, without such ves- 
sel incurring liability to the owner of the bridge, regardless of the fact 
as to whether such variations or defects were approximate cause of the 
injury or not. 

We do not think that the section first above quoted applies to the case 
at bar, but relates solely to the construction of bridges in the first in- 
stance. However, we are of the opinion that 30 Stat. 1153, § 18, is in- 
. tended to apply to a case like the one at bar. This section is in the fol- 
lowing language : 

"That whenever the Secretary of War shall have good reason to believe 
that any railroad or other bridge now constructed, or which may hereafter be 
constructed, over any of the navigable waterways of the United States Is an 
unreasonable obstruction to the free navigation of such waters on account of 
insufficient height, width of span, or otherwi^,-or where there is difficulty in 
passing the draw opening or the draw span of such bridge by rafts, steam- 
boats, or other water craft, it shall be the duty of the said Secretary, first gir- 
ing the parties reasonable opportunity to be heard, to give notice to the per- 
sons or corporations owning or controlling such bridge so to alter the same as 
to render navigation tlurough or under it reasonably free, easy, and unob- 
structed ; and in giving such notice he shall specify the changes recommended 
by the chief of engineers that are required to be made, and shall prescribe in 
each case a reasonable time in whidi to make them." 

This act also prescribes a penalty or fine not to exceed $5,000 for 
noncompliance with the act. It also vests the Secretary of War with 
the power to require changes. 

Maj. Youngberg, a witness introduced on behalf of the defendant, 
among other things testified as follows : 

"The records of my office show that the bridge has been inspected on num- 
ber of occasions from the date of erection or date of beginning work up to 
the present time. I don't recollect any repairs remaining not oomplled witli 
on the 10th of January, 1917." 

According to the testimony of this witness the bridge had been in- 
spected from time to time by the United States engineers, and there 
had been no demand which had not been complied with at the time of 
the accident. 

The defendant's contention is tantamount to saying that, inasmuch ai 
the bridge company, in repairing the bridge, made variations of a few 
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inches in the width of the same at one point, such action on the part of 
the bridge company conferred upon the navigator the right to strike 
the bridge at another point, where there was no variation from the 
original plan, and thereby demolish the same. In other words, counsel 
for defendant proceeds upon the theory that whereas, in this instance, 
an immaterial variation existed, the right thereby devolved upon the 
public to abate the same as a nuisance. It cannot be reasonably claimed 
that Congress could have intended to convey such meaning, and one 
only has to read the plain provisions of the statute to find that they do 
not justify such a construction. 

We find the following in the A. & E. Encyclopedia of Law, vol. 1, 
pages 84, 85, which we think is very pertinent to the question at issue : 

"The right to abate Is limited to the removal of that in which the nuisance 
consisted ; and for any excess of abatement the party abating will be liable 
to an action. Where there are more ways than one of abating a nuisance, he 
muBt choose that which is the least mischievous to the wrongdoer." 

We think the case of Ft. Plain Bridge Co. v. Smith et al., 30 N. Y. 
44, is very much in point ; also the case of Miss. & Missouri R. R. Co. 
v. Ward, 2 Black (67 U. S.) 485, 17 L- Ed. 311. In the last-mentioned 
case there was a conflict of evidence as to whether the variance was a 
substantial deviation from the original construction sufficient to war- 
rant the inference that the variation was a concurring, contributing, 
proximate cause of the accident, so as to exonerate the defendant from 
liability, even if it were found to have been negligent. The court very 
properly submitted this question to the jury. 

The learned judge who tried this case m the court below, in referring 
to the construction of the bridge in question, among other things, said : 

'*I charge you that the requirement of law is that that bridge must be con- 
stnicted and maintained according to the requirements of the plans approvea 
and sanctioned by the Secretary of War. I charge you further that If any one 
constructed such an obstruction as a bridge, assuming it to be under the au- 
thority of the state and of the permission of t"he Secretary of War, and 
does not construct it so as to conform with the plans and regulations, it is an 
unlawful structure, and the person who constructs it is under the statute lia- 
ble to a severe penalty, to be inflicted by the United States, for disobeying the 
requirements of the plans in the construction or maintenance of that bridge, 
and is also liable by the United States authorities to be ordered to, remove 
it, and make it conform to those plans. No matter what the circumstances 
may be, they can be required to move or alter it, or change it to conform to 
those plans. It is an unlawful structure in that sense; but I charge you 
that it is not an unlawful structure in the sense that anybody has a right to 
go and knock it down or move it, or disregard it To illustrate what I mean : 
If a wharf is authorized by the United States to extend towards the channel 
66 feet, and the wharf owner, through Inattention or inadvertence, constructs 
to 67 feet, that does not mean that anybody can hurl a heavy barge against 
it, the whole pier, or that he can destroy a part of the wharf, or that he can 
take an ax and destroy the wharf because the requirement at the Ume was 
disc^eyed, and it was constructed 67 feet out in the channel, instead of 66 
feet So I charge you, gentlemen, that if a person or a corporation is au- 
thorized to construct a bridge and he is directed by the plans to construct it 
with a draw 66 feet in width, and he constructs it 65 feet, or 65 feet II 
Inches, so as to be less than the requirement by 1 inch, that does not author- 
ize smybody to destroy that bridge, or hurl a boat, or any other object which 
will hurt it, against it and destroy it because the party who constructed it 
may have made an immaterial and unsubstantial alteration and have disobeyed 
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the requirements of the plans. The remedy in those cases Is not that tbe 
whole bridge Is declared outlawed, open to destruction and to be ignored by 
any one, but that the party should be reported, and required under the stat- 
ute by the War Department to tear down his bridge and reconstruct it, if 
necessary, as the War Department may accept and ratify, or the party is lia- 
ble to prosecution and punishment by fine for not having obeyed the plans; 
but, because he has done it, he is not open to have his property destroyed as 
if he were an outlaw. His bridge is there, and has been authorized to be 
there, though required to be put there according to the plans approved by the 
War Department; yet a variation between those plans and the actual struc- 
ture does not mean that the party who constructed it forfeits all right to Ills 
property or to the use of it 

"I therefore charge you in this case that the fact that the draw in this case 
may at this time, nearly 20 years after the original authorization of the con- 
struction of the bridge, vary from the width required by the plans to the ex- 
tent of 19 inches, does not mean that anybody who wishes may disregard the 
whole authority for the construction of the bridge, and treat it as an unlaw- 
ful consti-uctlon existing, which they can destroy, and for which the party own- 
ing it is not entitled to any remedy or reparation if it is carelessly or negligent- 
ly destroyed ; if it is not constructed according to the plans, not only is he sub- 
ject to prosecution under the statute, but to the general common law that he 
must place no obstruction in navigable waters which causes injury as the 
proximate cause, because a man is not liable to another simply because he 
has an obstruction in the navigable water. He is only liable \f that unlawful 
obstruction is the cause of injury to another, to the individual, as distinguished 
from the government, and therefore I charge you in this case that not only if 
he did not follow the plans is he still bound by the law that his obstruction 
must not be one that is such an obstruction to the navigable stream as in any 
case causes injury to a party ; but I charge you that, if that draw was less 
than 66 feet, he is not entitled on the construction of the draw to any pro- 
tection as having fully complied with the plan in this respect If he con- 
structed it 66 feet wide, then any boat that touched or injured that bridge was 
negligent If he conformed to the law and constructed it full 66 feet wide, 
then that was the requirement of the law, and no boat passing through that 
draw had the right to strike the fender and obstruction on either side, so as 
to injure it ; but If he constructs it at less than 66 feet he is deprived of that 
absolute protection, and a party who strikes it is not presumptively negligent 
or careless, but the bridge owner would be presumptively in fault, unless he 
can show that the lessening of the width, if the jury find it to be unsubstan- 
tial, was not any one of the factors or catises which contributed to the injury. 
What I mean is this, gentlemen, to put It more concretely to you: If the law 
authorized the construction of a bridge there with a width of 66 feet, any 
boat that goes through there is expected to do so without striking anything at 
the side. She is notified by law that she has a clear way of 66 feet and no 
more, apd is to be piloted, managed, and guided accordingly; and if she 
strikes within the 66 feet, when it is 66 feet, unless he can show it was due 
to some uncontrollable cause, which exists whenever you deal with naviga- 
tion, a boat that strikes is presumptively negligent ; but, if it is less than 06 
feet, then that presumption is destroyed, and the bridge owner is entitled to 
recover from the boat it strikes or injures only if he can show that lessening 
of the width was in no way responsible for or contributed to the accident or 
disaster. ♦ ♦ ♦ 

"If there was, if the barge was so navigated and towed through that lane 
or bridge way, so that it was carelessly and negligently allowed to strike 
against the side with an impact not simply incident to the usual and ordinary 
impact of a boat going through, then I charge you you would be authorized to 
infer that there was negligence on the part of the boat Now, it is for the Jury 
to say : Was it negligently carried through, so as to strike the bridge struc- 
ture? And if it did, and broke it down, and in consequence of such careless- 
ness and negligent management it then struck against—directly or indirectly 
against — the swinging bridge and injured that then I charge you that tne de- 
fendant would be in the first instance responsible. In this case there is no 
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qn&stion of narrowing of the waterway at the swinging bridge Itself, because 
the testimony is that at the time the bridge was completely swung away, off 
the waterway, did not protrude to one side, and the only question Is: Was this 
barge so unsklllfully handled by the tug which was towing It, by the 
people on board the barge, that she by any unskillful management struck 
against those piles and injured the bridge structure and the bridge? If that 
was due to the negligence of the parties on the tug or the barge, then they 
are responsible. But, however, if you find that that was due to the fact that 
the draw opening at that point was G4 feet 5 Inches, and not 06 feet, that the 
diminution of It by 1 foot 7 Inches was the contributive cause of that striking 
against the bridge, then they would not be responsible, as, for Instance, if a 
boat which had a beam of 65 feet could be safely carried through, and when 
she got to a place where the width was reduced to 64 feet 5 inches, there was 
7 Inches too little^ why then that would manifestly be the responsibility of the 
bridge, because the boat that went through was entitled to 66 feet, and if 65 
feet prevented it from going through it, with only 64 feet 5 inches it would 
be the responsibility of the bridga That is, of course, an extreme case. 

"Now, I charge you in this case that, if you find that this boat, which was 
40 feet beam, that the lessening of the draw opening to 64 feet 5 Inches at that 
point was a concurring, contributing, proximate cause of the injury, was the 
concurring thing in making the boat strike, it would l>e contributory negligence 
on the part of the bridge owner, and although tiiere may have been unskillful 
msmagement of the tug in causing it to strike in the first Instance, the tug 
owner or barge owner would not be responsible, and that is pretty much this 
case. There has been some evidence, I charge you, as to the condition of 
the iron structure of the bridge, but the testimony is that that was all re- 
moved from this draw opening; that, therefore, could not be a contributing 
cause to the accident at all, and the only contributing causes In this case, 
shown upon the testimony, that would justlfjr the Jury In finding it. are : First, 
the lessening of the draw width; and, next, the decayed—if you find it exist- 
ed — rotten condition of the fenders and piles, that they were in an unsafe con- 
dition. Now, if you find that those piles and fenders were so decayed as not 
to be able to withstand the ordinary, usual bump, scrape, touch, or contact to 
the sides In the passage of a boat of this size through that draw opening, then 
I charge you you are also authorized to find that there was contributing neg- 
llgtcncB on the part of the plaintiff, provided that was a concurring, con- 
tributing, pr(^ximate cause of the accident. Under the testimony those are the 
only two causes which are shown to have been capable of contributing to the 
injury here. One is the lessening of the size of the draw by 19 Inches ; the 
other is by the cbndition of the piles and fenders, shown not to be in ac- 
cordance with the plans, according to the testimony to have been in a decayed 
condition; if either of those factors, the lessening of the width of the draw 
or the condition of the piles and fenders, were in any wise the contributing, 
concurring, proximate cause of this accident then the plaintiff is not entitled 
to recover." 

We think the court below clearly stated the law bearing upon the 
facts and circumstances surrounding this transaction. This being a 
case where the government is not proceeding against the bridge com- 
pany to recover penalty for failing to construct the bridge in strict 
compliance with the plans and specifications as approved by the Sec- 
retary of War, and it appearing that the bridee was originally con- 
structed in accordance with law, the positive duty imposed upon a 
bridge company by section 7, 27 Stat. 110, supra, does not apply. 
That portion of the charge to the jury which we have just quoted 
clearly distinguishes the instant case from a case where the govern- 
ment seeks to recover a penalty, due to failure of the bridge company 
to comply with the requirements of the government in the construc- 
tion of a bridge in the first instance. 
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[2] In view of the facts and circumstances as shown by the testi- 
mony, we think tlie judge very properly permitted the jury to say 
whether the variation was a material one, and, if so, whether it was 
the proximate cause of the accident; there being conflicting evidence 
as to the width of the span where collision occurred. In other words, 
there was conflicting testimony as to where the collision actually oc- 
curred. The case of Missouri River Packet Co. v. The Hannibal, 
etc., Rwy. Co. (C. C.) 2 Fed. 285, is very much in point. There the 
construction of a bridge was authorized by an act of Congress to 
have a span not less than 160 feet in the clear. The court held in 
that case that a bridge was not a legal structure unless constructed 
according to specifications. The court further charged as follows: 

"Though we may find from the testimony that the width between the. piers 
as constructed was less than the act of Congress requires, yet the Tiolation 
of law by the defendant is not available to plaintiff in recovering damages un- 
less it caused or contributed to the injury by plaintiff complained of." 

The cases of Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485, and Union Pacific Ry. Co. v. McDonald, 
152 U. S. 283, 14 Sup. Ct. 619, 38 L. Ed. 434, are pertinent, and fully 
sustain the action of the court below in submitting the question to 
the jury as to the width of the draw span; also, as to whether any 
of the factors of this case contributed to the injury as proximate 
cause. 

[3] There are a number of exceptions, but we have already dis- 
posed of practically every point presented. Without entering into 
further discussion of the various questions raised, we are of the opin- 
ion that the assignments of error are without merit. There is one 
point, however, involved in exception No. 15,. which we will refer 
to in passing. It is insisted that the court below erred in refusing 
to charge the twenty-first request of defendant, which is in the fol- 
lowing language : 

"The jury are further instructed that the plaintiff cannot recover the 
gross receipts of toll coUectionA that he would have received during the time 
the bridge could not be used, but only the net receipts for such time; that is, 
the gross receipts less the operating expenses." 

In refusing this request the court said: 

"I charge you that, if the expenses followed, he is entitled to recover the 
gross receipts. As to that, however, I shall make up my mind, and allow a 
remittitur if I find it is incorrect" 

Later the court considered this question on defendant's motion 
for a new trial, and reduced the \erdict $100 on account of the p^^ 
vious damage to the cord east of the cylinder, thus taking into con- 
sideration the net loss to plaintiff. Instead of the evidence showing 
that the expenses were curtailed during the interim as a result of the 
damage, it clearly appears that the keeper of the bridge and the pres- 
ident of the bridge company continued working in the meantime. 
In addition to this, the plaintiff lost the interest on the money neces- 
sarily expended in making repairs, and the extra work of Klaren in 
superintending the work should be considered. Under these circura- 
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Stances, we think the ruling of the lower court Is entirely justified 
and proper. 

We think that the jury was warranted in finding that the damage 
sustained by the plaintiff was occasioned by the neglect of the de- 
fendant, xhe jury having found such to be the case, we are not in- 
clined to disturb their verdict. 

For the reasons stated, the judgment of the court below is affirmed. 



THE KIA OBA. 

MERRITT & CHAPMAN DERRICK & WRECKING CO. v. READ. 

(dreuit Court of Appeals, Fourth Circuit July 15, 1918.) 

No. 1505. 

1. Salvage C=»26 — ^Amount— Elements in EJstimate. 

The elements which enter into the estimate of salvage enuiinerated. 

2. Salvage ^=»51 — Appeal— Review. 

While since Act March 8, 1891, as before Act feb^ 10, 1875 (Comp. St 
1916, §§ 1585, 1586), appellate Jurisdiction in admiralty is not limited 
to matters of law, finding of fact as to allowance for salvage should not 
be disturbed for mere doubt, or inclination, to differ, but only for clear 
and certain conviction. 

3. Salvage <g=>27 — ^Amount— Compxttation. 

The per cent basis is no longer followed in determining allowance for 
salvage, and no formula meeting the Justice of every case can be given. 

4. Salvage ^=»26 — ^VALtnc op Vessel. 

Relative to award of salvage for rescue of vessel, her real value is her 
value as reduced Xyy the fact of her being under requisition of the British 
government 

5. Salvage ^=951 — ^Appeal— Freight Monet. 

There being nothing to show on appeal in a salvage case that the value 
of the cargo was estimated at point of shipment, and not at point of 
destination, there is no ground for adding freight money. 

6. Salvage ^==>80 — ^Future Peril— Absence of Other Aid. 

Future peril of complete loss from storms, frequent in the region, is 
to be considered in awarding salvage for rescue of vessel stranded on a 
coral reef near the Bahamas, especially, in view of no other aid being 
procurable, except from a distance. 

7. Salvage <@=»2e — Maintenance of Local Salvage Plant. 

Vital importance of a local salvage plant and vessel to ships navigat- 
ing those waters Justifies encouragement of their maintenance by fair- 
ly liberal awards for salvage. 

8. Salvage ^=:»30 — Stranding— Amount of Award. 

All things considered, held, an award of $100,000, for rescue by veg^ 
sel of a local salvage plant of a ship, with cargo worth $3,900,000, from 
coral reef near the Bahamas, should be increased to $160,000. 

9. Interest «=»39(2) — Salvage— Decree— Increase on Appeal. . 

Decree on appeal Increasing allowance for salvage will draw interest 
from date of District Court decree. 

Appeal from the District Court of the United States for the East- 
cm District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge, 
Suit in admiralty for salvage by the Merritt & Chapman Derrick & 

'or otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indcxce 
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Wrecking Company against A. C. Read, master of the steamship 
Kia Ora and claimant and bailee thereof, and her cargo and freight 
money. From a decree for less than claimed (246 Fed. 143), libelant 
appeals. Modified. 

H. H. Little and Leon T. Seawell, both of Norfolk, Va. (Hughes, 
Little & Seawell, of Norfolk, Va., on the brief), for appellant 

Floyd Hughes, of Norfolk, Va., and Chauncey L Clark, of New 
York City (Burlingham, Veeder, Master & Fearery, of New York 
City, and Hughes & Vandeventer, of Norfolk, Va., on the brief), for 
appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

WOODS, Circuit Judge. The District Court awarded $100,000 to 
Merritt & Chapman Derrick & Wrecking Company, on a claim of $600,- 
000 for salvage service to the British steamship Kia Ora. The libel- 
ant appealed alleging the award to be grossly inadequate. The Kia 
Ora on February 24, 1917, reached the Crooked Island Passage in 
the Bahama Islands on her way from Melbourne, Australia, to Lon- 
don, via the Panama Canal. In the evening of that day, the vessel 
struck a coral reef and grounded thereon from about amidships near- 
ly to the bow. In response to her wireless call, the Wrecking Com- 
pany, from its office at Kingston, directed its salvage ship, Relief, to 
go to the steamer's assistance. The Relief started at 5 p. m. on Sat- 
urday, February 26, and reached the Kia Ora 360 miles distant at 6 
a. m. Tuesday, February 27. The master of the Relief, under agree- 
ment with the master of the IQa Ora, immediately took charge of the 
stranded vessel and began the work of rescue. Continuous and skill- 
ful work resulted in releasing the Kia Ora at 3:45 p. m. Saturday, 
March 3, in such condition that, although somcAyhat injured, she was 
able to proceed without assistance to Newport News. 

[1] The elements which enter in the estimate of salvage are: (1) 
The value of the property in peril and the proportion of the value 
lost and saved; (2) the degree of peril from which lives and proper- 
ty are rescued ; (3) the value of the property employed by the salvor, 
and the risk of life and property incurred ; (4) the skill and dispatch 
shown in rendering the service together with the foresight and skill 
exercised in the preparation to render it ; (5) the time consumed and 
the labor performed by the salvor. The Blackwall, 10 Wall. 1, 19 L. 
Ed. 870. The consideration of all these elements should result in 
an award which will express reasonable actual compensation for the 
labor, risk, and skill of the salvor and the use of his vessel and ap- 
pliances, and an added amount based on the degree of peril of prop- 
erty and life and the value of the property saved and lost sufficient to 
promote the highest degree of readiness and efficiency for the relief 
of vessels in distress 

[2] Act Feb. 16, 1875, c. 77, 18 Stat. 315 (Comp. St 1916, §§ 1585, 
1586), gave to the Supreme Court appellate jurisdiction in admiralty 
only as to matters of law. That limitation was not incorporated in 
the Judiciary Act of 1891 (Act March 3, 1891, c. 517, 26 Stat 826), 
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and the Circuit Court of Appeals now has the same appellate jurisdic- 
tion in admiralty, both as to matters of law and fact, that the Supreme 
Court had before the act of 1875, In the Connemara, 108 U. S. 352, 
2 Sup. Ct. 754, 27 L. Ed. 751, the court says: 

"Before the act of 1875, this court, upon an appeal In a case of salvage, 
gave the same weight, and no more, to the decree of the court below, that a 
court of common law would allow to the verdict of a Jury, and might revise 
that decree for manifest error in matter of fact, even if no violation of the 
just principles which should govern the subject was shown. Post v. Jones, 
19 How. 150, 160 [15 L. Ed. 618]. Since the act of 1875, in cases of salvage, 
as in other admiralty cases, this court may revise the decree appealed from 
for matter of law, but for matter of law only, and should not alter the de- 
cree for the reason that the amount awarded appears to be too large, unless 
the excess is so great that, upon any reasonable view of the. facts found, the 
award cannot be Justified by the rules of law applicable to the case." 

This language, together with the following statement in The Ari- 
adne, 13 Wall. 475^79 (20 L. Ed. 542), expresses as accurately as 
the nature of the subject will admit the limits to be observed by ap- 
pellate courts in reviewing findings of fact of trial courts : 

"We are not unmindful that both the Circuit and District Court came to 
a conclusion different from ours as to the alleged fault of the steamer. Their 
Judgments are entitled to, and have received, our most respectful considera- 
tion. Their concurrence raises a presumption, prima fade, that they are cor- 
rect. Mere doubts should not be permitted to disturb them. But the pre- 
sumption referred to may be rebutted. The right of appeal to this court is a 
substantial right, and not a shadow. It Involves examination, thought, and 
Judgment. Where our convictions are clear, and differ from those of the 
learned Judges below, we may not abdicate the performance of the duty 
which the law imposes upon us by declining to give our own Judicial effect" 

A doubt, or even a decided inclination to differ, does not warrant 
interference with the finding of fact of the trial court, and this is 
especially true as to the amoimt to be allowed in salvage cases; but 
when a careful examination of the evidence in all of its bearings re- 
sults in a clear and certain conviction of the appellate court, differing 
from the finding of the trial court, it is the duty of the appellate court 
to follow that conviction. 

[3 J Examination of the many cases with their varying facts gives 
a general sense of the proportion which the award ought to bear to 
the risk and expense incurred, the skill employed, the value of the 
property saved and the property lost, the peril of the vessel and cargo, 
the investment and enterprise of the salvor, the liberality of the al- 
lowance for profit in order to encourage enterprise in assisting and 
saving vessels in peril. But no formula can be derived which will 
meet the justice of every case. The per cent, basis is no longer fol- 
lowed, because its application to the large values of modern times 
would lead to obvious injustice. Post v. Jones, 19 How. 150, 15 L. 
Ed. 618. In view of these rules, we consider the strong and perspic- 
uous opinion of the District Judge. 

[4, 5J There was no error in the District Court's estimate of the 
value of the property in peril and the proportion of it saved and lost. 
The Kia Ora was built in 1907, and classed "Al" at Lloyd's. She 
was 448 feet long, 57 feet beam, 35 feet deep, 6,557 tons gross, 4,168 
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tons net, with a cargo capacity of 11,800 tons. Her cost was $700,000. 
Free on the market at the time she was stranded, her market value 
would have been $3,000,000 j but the fact that she was under requi- 
sition of the British government reduced this market value to $1,772,- 
600. It seems clear tfiat her real value, as properly found by the Dis- 
trict Court, was her value under the actual condition of requisition, 
not what would have been her value with that condition removed. 
The value of her cargo of wool, fresh meat, and cheese was admitted 
to be $2,565,863. But to accomplish the salvage it was necessary to 
jettison meat and cheese of the value of $428,310, leaving the net 
value of the cargo, $2,128,533. This, with the value of the ship made 
the total value of the property saved $3,901,173. As there is nothing 
to show that the value of the cargo was estimated at point of ship- 
ment and not at point of destination there is no ground to add freight 
money to the value of the cargo as fixed by the District Court. 

[8] This great property was in danger of total loss. It is true that 
the master of the Kia Ora and the- master of the Relief disagree on 
this point, but the finding of fact of the EHstriet Court that a large 
ship stranded on a coral reef near the Bahama Islands was in great 
danger of being broken up by the frequent storms of that region is 
within common knowledge, and is well supported by the testimony. 
Such future peril is to be considered in awarding salvage. Anderson 
V. The Edem (D. C.) 13 Fed. 135; The St. Paul (D. C.) 82 Fed. 104; 
Id., 86 Fed. 340, 30 C. C. A. 70. The importance of this element of 
danger of complete loss of the vessel and cargo, in the estimation of 
the value of the service rendered, is magnified by the fact that no 
other assistance was at hand, or could have been procured short of 
Norfolk or New York, and by the evidence of the master of the Relief 
that he knew of no other wrecking concern that could have released 
the Kia Ora. The Boyne (D. C.) 98 Fed. 444. 

[7] The value of the salvor's ship was $450,000. It was built es- 
pecially for wrecking purposes at a cost of $175,000, and carried a 
crew of 70 men. The value of the plant at Kingston does not appear, 
but it was maintained at an annual expense of $36,000. ' The vital 
importance of this plant and the salvage vessel to all ships navigating 
those waters, especially to large vessels like the Kia Ora, obviously 
justifies the encouragement of their maintenance by fairly liberal 
awards for salvage. There was some, but no great, peril incurred by 
the Relief and her crew. Taking no account of the time spent in 
getting the Relief ready, and in reloading a part of the cargo landed 
from the Kia Ora, the time actually taken by the Relief and her crew 
from the start of the Relief from her port until the Kia Ora was float- 
ed was 6 days. 

[8] If only ordinary skill, preparation, and dispatch had been add- 
ed to the elements mentioned as entering into the award made by 
the District Court, we should have been content with it. But we are 
constrained to think that the special and complete preparation for 
the work in vessel and appliances, officers, and men, and the dispatch, 
care, and ability with which the work was done, the award should 
have been somewhat greater, in order not only to encourage the main- 
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tenancc, but the improvement, of such standards of preparation, 
skill, and dispatch. It cannot be doubted that this preparation, skill, 
and dispatch resulted in getting the Kia Ora afloat, not only in bet- 
ter condition, but in a much shorter time than the result could have 
been otherwise achieved, if, indeed; it could have been achieved at 
all by other available means. The saving of the vessel and cargo was 
the primary consideration ; but, in this time of scarcity of ships, every 
day of service saved to the vessel was a great gain. It is to be consid- 
ered also that the award of $100,000 was of hardly more value or 
greater encouragement for such service than an award of $50,000 
would have been 10 years ago. A review of the cases would be of 
little value, since they are collated in text-books and in annotated 
cases; each of them depending on its own peculiar facts and in a 
degree on the mental attitude of the judge who decided it. 

The well-considered case of The St. Paul (D. C.) 82 Fed. 104, and 
86 Fed. 340, 30 C. C. A. 70, is most nearly analogous. The St. Paul, 
a ship wortii $2,000,000, with a cargo of equal value, was stranded 
on the Jersey coast, and was rescued by wrecking vessels of the 
value of $400,000. The award was $131,000 for the vessel and $29,- 
000 for the cargo. It is true that several tugs and 207 men were oc- 
cupied 11 days, while here one vessel and 70 men were engaged 6 days. 
It is also true that the vessel and all the cargo were saved, while goods 
in the Kia Ora of the value of $428,310 were lost. But over against 
this is to be set the fact that more than one-half of the value of the 
cargo of the St. Paul was gold, and that this, and it seems all the car- 
go, could have been taken off, even if the vessel had been lost, while 
the larger part of the cargo of the Kia Ora necessarily would have 
been lost with the vessel. In this view, we reach the conclusion that 
the benefit of the services to the Kia Ora was therefore at least equal 
to that rendered the St. Paul. Looking at the case in the light of the 
award in the case of the St. Paul, pomparing the awards made in vari- 
ous other cases, American and British, and considering the great value 
and the great peril of the ship and cargo, the preparation for the 
work, the skill and dispatch of the service, the importance of time to 
the Kia Ora, the perishable nature of a large part of her cargo, and 
the decreased value of money, and giving due weight to the strong 
opinion of the learned and experienced District Judge, the majority 
of this court cannot escape the clear and strong conviction that the 
award should be increased to $150,000. 

[9] As the decree of the District Court would bear interest from 
its date, the decree, as modified, will bear interest as if the increased 
award had been allowed by the District Court. The decree of the Dis- 
trict Court is modified accordingly. 

Modified. 
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NORFOLK & W. BY. 00. r. BIBOHBTT. 

(Olrcait Court of Appeals, Fourth Circuit July 15, 1918.) 

No. 1597. 

Carriers «=»318(4) — Injury to Passenosrs — ^Lurchino of Cabs — ^Negu- 
OENCE — Evidence. 

That a pfususenger fell from her chair from mere moTement of car of 
fast train does not make out a prima fade case of negll^nce; and her 
mere characterization of the movement as a "terrific" or "violent" larch 
adds nothing from which negligence can be legitimately inferred. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Action by Harriet P. Birchett against the Norfolk & Western Rail- 
way Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 

William Hodges Mann, of Petersburg, Va., and F. S. Kirkpatrick, 
of Lynchburg, Va. (F. Markoe Rivinus, Theodore W. Reath, and 
Joseph L Doran, all of Philadelphia, Pa., on the brief), for plaintiff in 
error. 

Randolph Harrison, of Lynchburg, Va. (Harrison & Long, of Lynch- 
burg, Va., on the brief), for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Defendant in error, plaintiff below, recov- 
ered judgment, entered upon the verdict of a jury, for injuries receiv- 
ed by her while a passenger in a sleeping car on one of the railway 
company's trains. The accident occurred on the morning of January 
12, 1916, just after the train west bound had left the station of East 
Radford, Va., and plaintiff's account of what happened is this: 

"I got up early, and went to the dressing room, and made my toilet, and 
had completed it, and was seated In the chair, Just putting a few finishing 
touches to my waist or something, when this terrific lurch came, I never 
knew what it was, but that just threw me across the room. In catching my- 
self, I suppose I threw this arm (indicating the left) back, and it broke it. 
It was ju9t as though cars were coming together. That is the way I felt 
about it; a great lurch. ♦ ♦ * Q. You say, when this lurch came, this 
violent lurch that you have described, that it threw the cars together? A. 
Yes, sir; it seemed so to me. I went with a crash. It was that kind of a 
lurch; Just as if some one would take a football and kidc it — ^I went with 
Just as much f6rce across the car. It all occurred very suddenly. I was tak- 
ing due precaution, and I was seated in the chair, firmly seated there. It 
was a chair that is placed in the ladles' dressing room for the use of ladies. 
As I remember, the chair was turned over. I remember seeing the chair out 
of its natural position. I was suffering, and had fainted, and don't remember 
what position the chair was in, except that it was over. • ♦ • I had cona- 
pleted my toilet before the accident happened, except for a few finishing 
touches, to place a ribbon or a piece of lace or something while I was sitting 
in the chair. I cannot state now how I was sitting in the chair, except tbat 
I was sitting there firmly. I know that is a fact, because I am cautious, very 
cautiou& I am a good traveler, and have traveled a good deal, and this is 
my first serious accident ♦ ♦ ♦ I have never had an attack of vertigo 

^=s»For oUier cases see same topic & KEY-NUMBBR in all Key-Numbered Digests A Index** 
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In my life. I am as steady as can be. I could not explain how the accident 
occurred, or how I was thrown out of the chair — only a certain thing threw 
me out of my chair. * • * My height is 5 feet 2^ Inches, and my weight 
145 pounds. As to my strength, it is very good, very good." 

The only negligence charged in the declaration or asserted at the 
trial was the unskillful and careless handling of the train, which is 
allied to have caused the plaintiff's injury. It is not questioned that 
the roadbed and appurtenances were in good condition at the time and 
place, that the train equipment, including engine and cars with their 
various appliances, was also in good condition, and that the engineer 
and conductor in charge were rated among the best in the company's 
service. The sleeper in which plaintiff was riding was of recent con- 
struction, described as "one of the best class of cars the Pullman Com- 
pany makes." There was no "accident,*' in the sense that anything 
broke or gave way or got out of order. The train went on, after plain- 
tiff was hurt, the same as before, and no one else on board seems to 
have suspected that anything in the least unusual had happened, until 
she summoned the porter by ringing the dressing room bell. In short, 
there is not the slightest corroboration by testimony or circumstance of 
her statement of a "terrific" or "violent" lurch of the car, indicating 
improper handling of the train. On the contrary, we think it was 
proven as conclusively as the nature of such a case admits that noth- 
ing of the kind occurred. The engineer, who first heard of the acci- 
dent at the next stopping place, an hour or so later, testified that the 
train was operated in the customary manner ; that he could tell in the 
engine "if there was a run-up or a run-out" ; that is, as he explained, 
the "slack" running up or running out; and that when informed of 
plaintiff's injury he could not recall that anything of the kind had hap- 
pened that morning. The dining car steward, who learned of the oc- 
currence within a few minutes, when he was going through the sleep- 
ers to announce breakfast, says that none of the china or glassware 
was broken or disturbed, as would be the result of a violent jerk or 
lurch. The train conductor, the two brakemen, the Pullman conductor, 
and the Pullman porter, all of whon^ knew of the accident almost im- 
mediately, testified that no unusual lurching or jolting of the car had 
been observed. To the same effect was the testimony of five passen- 
gers, four of whom were in the same sleeper with plaintiff and heard 
of her injury shortly after it happened. Not only do these" witnesses 
say that nothing at all uncommon had been noticed, but their detailed 
statements of what they were doing at or about the time — for example, 
two of them had been shaving — tend strongly to show that any violent 
or unusual lurching of the car would have attracted their attention. 
In a word, so far as negative testimony could disprove what the plain- 
tiff says was the cause of her accident, and it is not perceived that the 
case made by her could be otherwise met, the fact was established be- 
yond reasonable doubt that she had the misfortune to be injured, not 
•by an extraordinary or exceptional lurching from which negligent 
handling of the train might be inferred, but rather and solely by one 
or another of those swajnng or tilting movements, however described, 
that the most skillful operation canno^ avoid. 
252 F.--33 
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Moreover, according to the testimony of several witnesses, the plain- 
tiff did not at the time claim that her injury was caused by any violent 
or unusual lurch of the car. The porter, whom she summoned to the 
dressing room, quotes her as saying: "I have hurt my arm, porter." 
The train conductor says : 

"I asked her how she fell, how she got hurt, and her remark was she didn't 
know; that she was in the ladies' dressing room sitting in a chair, and the 
next she knew she was in her berth ; that she didn't know how she came to 
be hurt or to fall at all." 

One of the brakemen states that he heard the conductor ask her 
how she got hurt, and gives substantially the same version of her reply. 
The company's surgeon, who in response to a telegram boarded the 
train at its next stop in order to attend her, testified that he wrote 
down at the time her answers to certain questions, and produced his 
memorandum, which showed the following reply to the inquiry as to 
how the accident occurred : 

"I had been to the toilet and was sitting in the chair. As the train was 
getting under headway from the last stop, I was thrown from the diair 
against the radiator and injured my left arm." 

He further testified that : 

'"^She did not complain to me of any rough handling, or excessiye speed, 
or improper service on the part of the railway (•ompany." 

In this connection it may be noted that the plaintiffs case, so far as 
the accident is concerned, rests wholly on her own testimony; her only 
other witness being a physician, who described the condition of her arm 
at the time of the trial. On cross-examination she was asked if she 
did not make to the surgeon the statement just quoted, and said in re- 
ply that she did not remember, but that she would not contradict him. 
In answer to other questions of like import, she repeatedly declared 
that she could not recollect, but did virtually deny having told the con- 
ductor that she knew nothing from the time she was sitting in the chair 
until she found herself in her berth. But after the defendant's wit- 
nesses had given the testimony above set forth, as to her statements 
directly after the accident, she made no attempt in rebuttal to contro- 
vert anything they said. And the significance of all this is that it 
amounts to a full admission that at the time her injury was received 
she did not attribute it, by anything then said or suggested to those 
with whom she talked, to a violent and unusual lurching of the car, 
or to any improper operation of the train from which negligence could 
be inferred. 

The intimation that the train was running at excessive speed around 
a certain curve, and that the accident may have been caused by a se- 
vere lurch at that point, deserves perhaps a word of comment. It ap- 
pears that the distance from the station at East Radford to the station 
at New River is 2.3 miles. Something less than a mile east of New 
River station is New River bridge, at the eastern approach to which 
there is quite a sharp curve. Elsewhere between East Radford and 
New River the track is straight, or curves but slightly. From the first- 
named station to the other the schedule time of this train was five min- 
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utes ; but on the morning in question it made the run to New River, 
where it did not stop, in four minutes, which the engineer says was not 
unusual. The average speed was about 34V^ miles an hour, and expert 
testimony shows that even the bridge curve could be passed at that 
speed without the least danger, while on the straight track a speed of 
60 miles an hour or more would be perfectly safe. With the amplest 
allowance for time consumed and distance covered in getting under 
headway, it is therefore evident that the train could run this 2.3 miles 
in four minutes, as it often did, without improper speed at any point, 
and there is nothing to indicate that the fact was otherwise. Besides, 
the proof is convincing that the accident occurred before the bridge 
curve was reached One of the brakemen says that he was on the rear 
platform, as his duty required, until the train passed through the East 
Radford yard, about half or three-quarters of a mile west of East 
Radford station ; that he then started forward, and had gone through 
one sleeper, when he met the conductor and was told of the occur- 
rence. He is positive that this was before the train got to the bridge, 
and his testimony to that effect is in no wise discredited. Indeed, it is 
<:onfirmed by the plaintiff herself, who specifically states that she would 
not deny having told the surgeon that the accident happened ''as the 
train was getting under headway from the last stop." It is sufficient 
to say that there is absolutely no basis for an inference that her injury 
was occasioned by excessive speed. 

The foregoing summary makes it apparent that plaintiff's case rests 
wholly upon the fact that she fell, and her characterization, as a wit- 
ness in her own behalf, .of the car movement that caused the fall. 
Aside from the fact itself and the adjectives she uses, there is nothing 
of record which even suggests, much less tends to prove, that the train 
in question was improperly or unskillfully handled. If it can be said 
that her testimony, unsupported by a single circumstance, raises a pre- 
sumption of negligence, that presumption was overcome by evidence 
so convincing as to leave no room for reasonable doubt that the acci- 
dent was not caused by any such extraordinary lurch as she describes. 
The doctrine of res ipsa loquitur, upon which plaintiff really relies, has 
but limited application to a case of this kind. The injury for which 
she sues did not result from collision or derailment, or from the im- 
proper character or unsafe condition of any part of the train equip- 
ment. It must have been occasioned, as seems to us clearly established, 
by one or more of those car movements or motions, by whatever name 
called, which necessarily attend the most careful operation of fast pas- 
senger trains. In such case, where the accident is to the passenger, and 
not to the car or train, it has been held by cQurts of high authority that 
a presumption of negligence does not arise. Herstine v. Lehigh Val- 
ley R. Co., 151 Pa. 244, 25 Atl. 104; Weinschenk v. N. Y., N. H. & 
H. R. R. Co., 190 Mass. 250, 76 N. E. 662; Denver & R. G. R. Co. v. 
Fotheringham, 17 Colo. App. 410, 68 Pac. 978; Nelson v. Lehigh Val- 
ley R. Co., 25 App. Div. 535, 50 N. Y. Supp. 63. In the last-named 
case it was said : 

"But it does not foUow as a logical conclusion that, because a passenger is 
shaken or disturbed in his seat by the movement or lurching of a car run- 
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nlng upon a curved road, the imputation of negligence mnst necessarily arise. 
That a passenger may, in a greater or less degree, be shaken or Jostled, nn- 
der such circumstances, is a matter of common knowledge and ezperi«ioe; 
As an ordinary incident to railroad travel, it is a consequence of the opera- 
tion of counteracting forces, and is to be expected to occur. The courts must 
take notice of that which is a matter of common knowledge or experience, 
and when the evidence fails to disclose the lack of the required measure of 
care, as Judged by the light of such knowledge, in* view of the attendant cir- 
cumstances, it ought not to be left to the conjecture of a Jury. The plaintiff 
must give some proof from which there may be a logical inference of neg- 
ligence, and the mere happening of the accident Is not sufficient for the Jury." 

In Norfolk & Western Ry. Co. v. Rhodes, 109 Va. 176, 183, 63 S. E. 
445, 448, a case of the same class as the one at bar, though the facts 
stated seem decidedly more favorable to the injured passenger, the Su- 
preme Court of Appeals of Virginia says : 

"In this case there is no direct proof of negligence, nor can negligence be 
reasonably presumed from the facts and circumstances disclosed by the rec- 
ord. It is a matter of common knowledge, as well as shown by the record, 
that trains or cars in passing rapidly over curves in the road, lurch, rock, or 
swing, and that this is unavoidable. Railroad tracks cannot always be 
straight. The movement of trains is rapid, and the inevitable result Is that 
the natural laws of motion cause the car to rock or swing or lurch as It pass- 
es over curves. This cannot be prevented and is one of the risks which a pas- 
senger assumes. ♦ * • It is true that the plaintiff and one of his wit- 
nesses express the opinion that the rocking or lurching when the plaintiff was 
injured was unusual and extraordinary, but they testify to no facts which 
show that it was unusual or extraordinary. Foley v. Boston, etc., R- CJo., 19a 
Mass. 322, 79 N. B. 765, 7 U B. A. (N. S.) 1076. The mere fact that the plain- 
tiff, who did not have hold of anything, was thrown or fell in the way he de- 
scribed, does not show that the movement of the train was unusual. No one 
was to blame for the injury so far as the record shows. It was simply one 
of those unfortunate accidents which sometimes happen, for which the law 
holds no one responsible." 

An able and discriminating review of the subject will be found in 
Irvine v. D., L. & W. R. Co., 184 Fed. 664, 106 C. C. A. 600, in the 
course of which the Third Circuit Court of Appeals has this to say 
upon the question here considered : 

"But, according to the contention of the plaintiff in error, a passenger who 
by reason of weakness or momentary vertigo, or by reason of the ordinary 
and regular movement of the train, should fall in the aisle of the car and 
suffer hurt or damage, would be permitted, in an action against the carrier 
company, to rest upon a presumption of negligence, as arising from the mere 
fact that he was injured or hurt, and to throw upon the defendant the burden 
of negativing negligence on its part. Such a proposition is as unsupported 
by authority as it is by reason. The counsel for the plaintiff in error bas 
founded his argument upon what we have said was a misconception of the 
true meaning of the doctrine established by the decisions to which he has re- 
ferred. This misconception has apparently arisen from considering certain 
language in the reported opinions of the cases, apart from the facts and dr- 
cumstanres with reference to which the opinions were announced." 

The opinion of Judge Gray then proceeds to analyze a number of 
cases, among them Railroad Company v. Pollard, 22 Wall. 341, 22 L. 
Ed. 877, relied upon by plaintiff, and Stokes v. Saltonstall, 13 Pet. 181, 
10 L. Ed. 115, therein cited, and shows that they belong to a different 
class. The former, for example, was a case where in the operation of 
shifting or "drilling/' when the train was within about ICO yards of 
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the Station and running slowly, one car was bumped into another with 
such force that the plaintiff, standing at the moment, was thrown 
against the arm of a seat and injured. These facts being admitted, the 
court held in effect that it was properly left to the jury to say whether 
the specific act which caused the injury was negligently performed; 
that is to say, if the cays were bumped together with unnecessary and 
avoidable force, the negligjcnce of the company might be inferred. In 
Stokes V. Saltonstadl the passenger was injured by the upsetting of a 
stagecoach on an open road in daylight, which of itself would be 
enough to raise a presumption that the driver was n^%ent. The dis- 
tinction between such cases and the instant case, with reference to any 
presumption arising from the mere fact of injury to a passenger, is so 
clearly and convincingly pointed out by the learned judge, in the opin- 
ion quoted from above, that nothing need be added to what is there 
said. Of C. & O. Ry. Co. v. Needham, 244 Fed. 146, 156 C. C. A. 574, 
L. R. A. 1918A, 1169, recently decided by us, it suffices to say that on 
the record in this court the question here discussed was not presented, 
and our reversal of the judgment was solely on the ground that a re- 
fused instruction should have been granted. 

The plaintiff has cited no authority, and we have found none, which 
sustains her contention. The fact that she fell, under circumstances 
not seriously in dispute, does not make out a prima facie case of negli- 
gence, and her characterization of the car movement which caused the 
fall adds nothing from which negligence can be legitimately inferred. 
As was said in N. & W. Ry. Co. v. Rhodes, supra : 

*'It was simply one of those unfortunate accidents which sometimes hap- 
pen, for which the law holds no one responsible." 

In our opinion a verdict should have been directed for the defendant, 
as was done in the almost identical case of Ozanne v. Illinois Central 
(C. C.) 151 Fed. 900. 

Reversed, 
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4. Pebjury ^=5>32(8) — Evidence — Matebialttt. 

Testimony of one to whom defendant gave b, mortgage that he made no 
deposit to cover check given by him to defendant, held, on prosecution for 
perjury for statements of defendant in supplementary j;>roceedings, ma- 
terial, a» tending to show the mortgage was fictitious. 
C Cbiminai* Law <@=>784(8) — ^Instbuotions — Weight of Evidence. 

Instruction leaving it to the Jury to determine whether positive testi- 
mony or circumstances shall prevail, according as they believe in the 
credibility of the witnesses, in view of the circumstances, held proper. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

J. A. Spann was convicted of perjury, and brings error. Affirmed. 

Stanwix G. Mayfield, of Bamberg, S. C. (Mayfield & Free, of Bam- 
berg, S. C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. ' . ' , 

Before PRITCHARD, KNAPP and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error, defendant in 
the court below, was tried in the United States District Court for the 
Eastern District of South Carolina on an indictment containing seven 
counts, in each of which he was charged with the offense of per- 
jury. The defendant was convicted on the first and second counts. 

It appears that during the years 1915 and 1916 the defendant was 
involved in financial difficulties, and certain suits were brought against 
him, both in the state and United States courts. There was also 
an attempt to put him in bankruptcy ; but this suit was dismissed, and 
he was never declared a bankrupt. Suit having been brought in the 
United States District Court above mentioned by the Read Phosphate 
Company, a judgment was obtained in favor of the plaintiff. This 
judgment not having been paid, supplemental proceedings were had 
on March 3, 1916. Defendant appeared before the United States 
District Judge for that district and testified in his own behalf. The 
learned judge who tried this case charged the jury both as to the law 
and facts. We think he clearly stated the facts upon which the 
government relied for a verdict of guilty, the material part of the 
charge being as follows : 

"As I said before, this is an indictment against him for perjury, for mis- 
stating facts upon his examination in this court, and upon that point I will 
explain to you that under the charge in the indictment and the testimony he 
was examined here for the iKirpose of ascertaining whether or not he had 
any property applicable to his creditors, exactly in the same way in which a 
bankrupt is examined when he goes to get the benefit of the Bankrupt I^aw. 
He is examined to find if he had any property, and what property he has ap- 
plicable to his creditors; and I charge you on that point that the law is very 
fair to both creditoi-s as well as to an unfortunate debtor. If a man has 
unfortunately contracted debts in the course of his business, the law does not 
load him up with that debt ; but it allows him to go into bankruptcy, to get rid 
of the debts, allows him to come into court and show by process of law that 

^s>For otber cases see same topic & KEY-NUMBER in all Key-Nutubt^rcd Digests & Indexes 
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he has done all he could, and he Is not to be harassed by process if he has no 
property that he can deliver up to the law; and I charge you that a man 
should be honest and truthful In his statements if he desires to be a bank- 
rupt, to take advantage of the Bankrupt Law, and continue to do his part as 
an active working unit in the community of which he is a member, he can do 
so. So, on supplemental proceedings, if he wishes to show that, although there 
may be Judgments against him, he has no property which may be applied to it, 
he will not be harassed; but in each case the necessary preliminary re- 
quirement of the law is that he must tell the truth in his statement, and I 
charge you therefore that his examination in this court under the supplemental 
proceedings was that he was examined upon material and substantial matters, 
and his answers were to material and substantial questions, and that he was 
under an obligation to speak the truth, sworn obligation to speak the truth, 
and, if he failed to do it, why he is guilty of the crime of perjury. Then 
this indictment is based upon his answers under tiiat examination upon the 
theory that, in his answers as to the disposition of a certain fund, he know- 
ingly misstated the truth. A man might inadvertently misstate the truth, 
either from lack* of memory or mistake ; but to conwnit the crime of perjury 
he must knowingly misstate the truth. The testimony, which I am required 
by law to summarize, so as to direct your minds to the issues, is that on the 
26th day of January he borrowed or attempted to borrow from one N. P. 
Smoak. an official of the People's Bank of Bamberg, the sum of $3,000. Mr. 
Smoak's testimony is that he applied for a loan from the bank. Mr. Smoak, 
who was acting on behalf of the bank, notified him that his financial relations 
with the bank were such that he could not receive any further advances from 
the bank. He then applied for a loan from Smook personally, and Mr. 
Smoak says he agreed to lend him $3,000, to be personally lent to him upon 
the security of a mortgage of his stock of goods, about a few days, or a day or 
so, prior to the 26th of January. He says that on the 26th of January the de- 
fendant Spann came to him and produced before him a mortgage of his stock 
of goods to secure $8,000, the mortgage being already recorded, and thereupon 
he handed Spann his check for $3,000, which was not to be used by Mr. Spann^ 
however, until some money whicdi Smoak expected came in and should be put 
to Smoak's credit in the bajik; the next day there appears upon the bank 
account of Smpak — the 27th January — a credit of $3,000, and a debit of $3,000. 
Now Smoak says he made no deposit there, and was not entitled to any credit 
of $3,000 that he knows of ; that the credit for $3,000 put upon the books of the 
bank was made without his knowledge at all. The debit of $3,000 he ad- 
mitted, and according to the testimony of Denbow was a debit from a check, 
was the $3,000 from the check that he had given the day before to Spann, so 
that you see the day after he gave the check a deposit of $3,000 was made to 
his credit without his knowljedge, according to his testimony, and that the very 
same day a check for $3,000 was drawn from the bank. Smoak parted with 
no money ; his real balance in the bank was not diminlBhed, and there was 
only this crossing of checks; the check that he had given for the $3,000 to 
Spann was paid out of the deposit of $3,000 that he says came from he does 
not know where. 

"Now, the theory of the government, the prosecatlon, is that the $3,000 
credit which made that $3,000 check was the result of a deposit of seven 
checks which Spann drew, all dated the 26th day of January — a check to H. 
C. Folk for $500; check to F. W, Free for $500; check to Mnyfield & Free 
for $1,000; check to O. A. Simmons for $450; check to Mrs. W. B. Bloom for 
$150; check to W. E. Spann for $250; and check to J. B. Spann for $150, 
which exactly total $3,000. Now, on the same day, 27th January, which 
shows this cross-deposit and debit in the bank, that is, that the account of N. 
P. Smoak shows a cross-deposit, and checks or debit, of practically the same 
amounts, the account of J. A. Spann shows a credit of $3,000, or a little more, 
and a debit of $3,000. Now, Denbow, the cashier, says that the debit of $3,000 
was from these seven checks, and the theory of the government is that Spann 
took the $3^000 check given him by Smoak and deposited it to his own ac- 
count, giving to Spann $3,000 credit. Thvn he drew $3,000 of checks against 
him, Uiese individual checks, and deposit<>d them again in bank to the credit of 
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Smoak, which was nothing according to their theory but a cross-deposit and 
cross-check ; and If their theory be correct, and you are satisfied that was the 
testimony, that Smoak got credit for all these checks, as against the debit of 
his own check, and that Spann got the credit of Smoak's checks as against the 
debit of these checks, that no money had passed to anybody, Smoak nerer 
deposited any money, Spann never got any money, the holders of these diecks 
to whom they were Issued never got any money, according to the bank there 
was a correct balance of debit and credit on each side, bat there still remained 
outstanding, as if valid and good, a nwrtgage of $3,000, the result of ^eck 
and cross-debitt was that no money passed on either side, but there still re- 
mained outstanding a mortgage of $3,000, and the contention of the prosecu- 
tion is that it was notliing but a fraudulent scheme to havie the appearance of 
a borrowing of money, so as to cover and conceal and give validity to the 
mortgage that was already of record ; that is the government's theory. 

"They rely further upon thje testimony of Smoak that he has never fore- 
closed this mortgage; the mortgage was got from him by Mr. W. E. Free, 
one of the firm of Mayfield & Free, and that it was foreclosed, and the prop- 
erty sold under this mortgage, which the government contends, from the 
testimony, was simply an illusory or deceptive mortgage, and Smoak says that 
when the property was sold a check was brought to him by Mr. J. E. Spann, 
the son of « the defendant (whether his own check or that of the Spann Mercan- 
tile Company he does not remember), for the S3,000, with something that he 
supposed was Interest, making $3,252, that he declined to receive it, saying that 
he had never made any loan or deposit against his check, that he had never 
parted with any money, and that he refused to receive it, but it was arranged 
by this check that J. B. Spann presented him for $3,252 being really deposited 
to his account, but he gave J. E. Spann, or Spann Mercantile Company, another 
cheek for $3,252, which Just balanced the other. So Smoak's testimony is 
that he never parted with any money on the loan ; Smoak's testimony is that 
Spann never received any money from him on the loan* and that he never re- 
ceived any money from the proceeds of the sale. The theory of the prosecution 
therefore is that J. B. Spann, of the Spann Mercantile Company, received 
$3,250, the proceeds of the sale, approximately, pn this mortgage, when really 
not a dollar had been paid out by Spann. In other words, that that $3,250 
was turned over to J. A. Spann, or through him to the Spann Mercantile Com- 
pany, without his ever having paid a dollar for it, or received a dollar for it, 
or executed a valid mortgage. 

"Now that, gentlemen, is the theory of th.6 prosecution, and if that tbeory 
were correct, why Spann would have executed and secured the benefit either 
to himself or to his son of $3,250 upon a fraudulent mortgage, if it was true; 
but we are not trying him on the question of a fraudulent mortgage. We are 
trying him upon the question whether or not he answered truly when he said 
that he had really paid out that $3,000 to the parties named under these dates 
in his examination, and his testimony he gave there, and the circumstances 
of the fraudulent mortgage and the truth of the deposit of these checks to the 
credit of Smoak, which offset his check, is material only as showing that his 
statements, that he had In reality paid his money to those people, that is a 
material statement ; but this case stands or falls against him upon the question 
whether his explanation of the disposition of those checks to these parties 
was true or false. That Is practically the whole of this ^ase.- Did he really 
In good faith pay these checks to the parties to whom they were payable, or 
did he simply take the checks and go to the bank and deposit them to the 
credit of Smoak, getting these parties to Indorse them, so as to give counte- 
nance and appearance to the validity of the mortgage? Did he go to the bank 
and deposit them to the credit of Smoak, so as to offset the credit of $3,000? 
If he did not, he is not guilty ; but I charge you, if he did take these checks, 
and procure them to be Indorsed by the parties to whom they were payable 
and carried them to the bank and deposited them to Smoak's account, so as 
to offset with these checks the debit on Smoak's account, by his dieck, and he 
was aware of it, and knew it, when he testified, then tlie Jury would be Justified 
in finding him guilty, and that is practically, gentlemen, the whole question. 

**Now, on that point as to the Indorsement of the checks, why, of course, the 
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checks, as to the persons who indorsed them, are very material pledes of testi- 
mony. Unfortunately they seem to have disappeared ; hnt it is admitted that 
the parties named in this letter, to whom the checks were made payable, did 
indorse them. Therefore, under the testimony taken at this time, the Jury 
would be justified in assuming that they were indorsed by those parties, al- 
though you have not the checks before you, so as to show you in whose hand- 
writing the indorsements were, whether the check to Mayfleld & Free, in whose 
handwriting that indorsement was, or the check to J. E. Spann, or the check 
to Mrs. Bloom, in whose handwriting that was. How far that may be 
material it la impossible to state at this time; the checks are not here, and 
all the jury, upon the testimony as to the matter of the check^^ can deal with 
Is that the checks were indorsed by those parties; that brings you then to 
the question whether the indorsement was secured by Spann for the purpose of 
enabling him to carry out his plan, not of paying them, but of apparQutiy 
securing a loan from Smoak for $3,000 secured by a mortgage, depositing It to 
the credit of Smoak's account, so that he should owe Smoak nothing, and at 
the same time, protecting his property by a mortgage which really had no 
validity ; if he did It, then his statements and answers to the Interrogatories 
were untrue, and, if he knew they were untrue when he made them, then he 
would be guilty of perjury." 

The first two counts relate to the transaction with Smoak, and, as 
we have stated, defendant was found guilty on these counts. It appears 
that evidence could not be produced as to the other counts, and there- 
fore defendant was found not guilty as to them. 

[ 1 ] It is insisted by the first assignment of error that the court be- 
low erred — 

•*in admitting parol and secondary evidence to prove the existence and pend- 
ency of a proceeding in court, upon which proceeding the indictment in this 
case is based, and in allowing witness to testify as to the contents of the 
said proceeding, when the record in said case was the direct and best evi- 
dence." 

As respects this point it appears from the transcript of the evidence 
that: 

**The prosecution first introduced, without objection, the stenographer's 
official notes of the testimony given by J. A. Spann, the defendant, on his ex- 
amination before the Honorable Henry A. M. Smith, on the 8d March, 191d, in 
tlie supplementary proceedings in the case of Read Phosphate Company, plain- 
tiff, V. J. A. Spann, defendant, as the same is fully set out in the indictment 
here." 

There being no exception taken to the admission of this testimony 
upon which to base this assignment, as required by the rules, we deem 
it' unnecessary to enter into further discussion of this point than to say 
that, if there had been exception thereto, we think the evidence in ques- 
tion is competent 

[2, 3] The second assignment of error relates to the ruling of the 
court in admitting the loose leaf ledger sheets of the People's Bank of 
Bamberg, showing the accounts of J. A. Spann and N. P. Smoak, 
without accounting for original entries or memoranda from which the 
ledger entries were made. The following statement is contained in the 
record as respects these entries : 

*^Q.'Who made these entries. A. I did. Q. Have you the checks and de- 
posit slips relative to those deposits and the checks? A. I have not; this 
record here shows that deposit slips and checks were returned to Mr. Spann 
that day. Q. Both deposit slips and checks? A. Yes, sir." 

Both of the above ledger accounts offered in evidence by Mr. Waring. 
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Mr. Mayfield then objected to the introduction of same on the 
ground that they were irrelevant and immaterial. There is nothing 
whatever in the record to show that an objection was made at the time 
these sfips were offered upon the grounds set forth in the assignment 
Jn addition to this, it appears that the original memoranda pertaining to 
the defendant's account, consisting of checks and deposit slips, had been 
delivered to the defendant himself.* . Under these circumstances the 
court below very properly held that, the checks in question being in the 
possession of the defendant, it was impossible for the bank to produce 
them. 

[4] By the third assignment it is insisted that the court below err- 
ed— 

•in admitting the testimony of N. P. Smoak to the fact that no deposit in 
the bank was made by him to cover ciieck drawn and given by him to J. A. 
Spa nil, on or about the 26th day of January, 1917." 

We think this evidence was material to the issue then being tried, 
relating, as it did, to the transaction at the time- the alleged mortgage 
was executed. In other words, it tended to show that the mortgage 
was not bona fide, and clearly intended as a means by which th/e de- 
fendant could elude his creditors and create the impression that his 
[property was all covered by mortgage, while, according to this evidence, 
such was not the case. 

[5] By the last assignment of error it is insisted that the judge err- 
ed in refusing to charge the jury that more weight was to be attached 
to direct testimony, when uncontradicted by an unimpeached witness, 
than to any inference to be drawn from facts and circumstances. It 
appears from the following statements that the judge clearly stated the 
law as respects the point to be raised by this assignment, and we think 
his ruling on this point was eminently proper and should be sustained. 

**Mr. Mayfield: Upon the point that where there is positive testimony by a 
credible witness it overrides any deductions or reasonings to the contrary. 

"Oourt : Ko, sir ; I won't charge tliat, because you may not believe him. 

"Mr. Mayfield : I say a credible witness. 

**Court : I charge you that whether or not the positive testimony overrides 
is for the jury ; it depends upon the credibility you give the witness ; of course, 
if the jury believes him, it overrides^ but whether you believe him or not is 
for you. 

"(Mr. Mayfield excepts to this part of the charge.) 

"Court: I charge you, gentlemen, and repeat it, there may be a thousand 
witnesses, who are positive; but if you think the circumstances show that 
their credibility is not good and you don't believe them, then you are not 
bound to believe them, any one of them or any part of them, and you are 
entitled in that case, according to the credlbUity which you extend to them, to 
override their credibility by the circumstances." 

An examination of the proceedings in the court below, we think, 
clearly discloses the fact that the defendant deliberately entered into a 
scheme whereby he hoped to cover up his property with the allegc?d 
mortgage, which in reality had no foundation. It was evidently his 
purpose by this fraudulent scheme to create the impression upon his 
creditors that he had no property which could be reached by execution 
or other process, whereas in truth and fact his sole object was, without 
any consideration whatever being passed, to get his. property into the 
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hands of his son, and thus deprive his creditors of that to which they 
were entitled. We think that the charge of the judge who heard this 
case was eminently fair. Upon such charge the jury has said they arc 
satisfied beyond a reasonable doubt as to the guilt of the defendant, 
and we find no reason to disturb this verdict. 
Therefore the judgment of the court below is affirmed. 



B. I. DU PONT DB NEMOUBS ft 00. v. KELLY. 
(Circuit Court of Appeals, Fourth Circuit July 16, 1918.) 
^ Na 1619. 

1. Master and Servant ^=s»284^)— Injury— Questions fob Jury. 

On conflicting evidence in servant's action for injury from fall of 
scaffold, whether he was required to go on It in the course of his em- 
ployment held for jury. 

2. Master and Servant «=»286(17) — Defective Scaffold — Jury Question. 

Whether a master was negligent in the construction of a scaffold from 
which a servant fell and was injured held for the jury. 
8. Master and Servant ^s»289(19) — Cortbibutory Neoliobnoo — Knowledob 
OF Defects — Question fob Jury. 

Whether a servant knew of defects In a scaffold and was negligent in 
using it held for the jury. 
4. Master and Servant ^=»235(4) — Injury — Scaffou)— Right to Assume 
Proper Construction. 

Servant, required to work on scaffold, had right to assume it was prop- 
erly constructed. 
& Evidence €=>419(20) — Parol Evidence — Release — Consideration. 

Oral testimony of master, in support of written release by servant ol 
daim for Injury in consideration of $5, that statutory benefits for In- 
jured employte were promised, was in direct conflict with writing,* and 
so unavailing. 
0. Release ^=»55 — Consideration — Presumption. 

A consideration of only $5 for a release of claim by an employ^ seri- 
ously injured raises the presumption of imposition. 

7. Compromise and Settuement ^=»23(3)— Evidence. 

It being Inferable that half pay allowances by master to injured serv- 
ant while disabled were made as a mere kindness, failure of employ^ to 
return the money was not conclusive of acceptance thereof in whole or 
partial satisfaction of claim. 

8. Trial ^=»260(1) — Instructions — Reqxtests Covered. 

All the Issues being fully and accurately covered by the charge, re- 
quested instructions need not be. given. 

In Error to the District Court of the United States for the East- 
em District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Eugene P. Kelly against E. I. Du Pont de Nemours & 
Co. Judgment for plaintiff, and defendant brings error. Affirmed. 

Charlfes K. Plummer and J. Gordon Bohannan, both of Petersburg, 
Va., for plaintiff in error. 

L. O. Wendenburg, of Richmond, Va., for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

^s»For oUier cams see same tople ft ^K^-NU^t^fi^B' 1^ '^^^ Key-Munih«t«d DiSeaU ft Indexes. 
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WOODS, Circuit Judge. The plaintiflf, a carpenter, whfle era- 
ployed by the defendant, fell from a scaffold and was seriously in- 
jured. In a declaration containing 5 counts, and covering 8 closely 
printed pages, the fall is alleged to have been due to the breaking of 
the scaffold, because (1) the supports of the board from which plain- 
tiff fell were too weak, and (2) the brackets which supported the 
boards were so defectively constructed that the board on which plain- 
tiff was walking crept away from its support and fell; and on this 
negligence is charged to the defendant (1) in not providing its em- 
ploye a reasonably safe place to work, and (2) in not making a reason- 
able inspection of the support. 

By an answer containing IS paragraphs the de^ndant sets up fl) 
general denial; (2) contributory negligence; (3) assumption of risk; 
(4) negligence of fellow servant ; (5) discharge by written release 
for a valuable consideration. The plaintiff recovered judgment, and 
the case comes here on 25 assignments of error, based on an equal 
number of exceptions. 

There was no error in refusing the motion to direct a verdict made 
on the grounds: (1) The plaintiff was not required to go on the 
scaffold in the performance of his duties as an employe, and went 
there without the knowledge or consent of the defendaint; (2) no 
actionable negligence on the part of thci defendant was proved ; (3) 
plaintiff assumed the risk of his employment ; (4) plaintiff was guilty 
of contributory negligence ; (5) plaintiff released all his rights against 
the defendant. 

f 1-4] According to plaintiff's evidence, he worked under one Crow- 
der as his "walking boss." Crowder, on the day of the accident, di- 
rected him to obey orders of one Davis. Davis ordered him to go on 
the scaffold and get a chalk line left there. While he was on the 
scaffold in obedience to this order the plank on which he was stand- 
ing fell. The evidence ori behalf of the defendant that the plaintiff 
was not put under the orders of a man named Davis, and that no em- 
ploye named Davis could be found to testify that he ordered plaintiff 
to go on the scaffold, made a strong showing in support of the de- 
fendant's contention that plaintiff was not required to go on the 
scaffold in the course of his employment, especially in view of the 
plaintiff's rather confused testimony on the subject Nevertheless, 
taking all the evidence together, an issue of fact on this point was 
made for the jury. 

The next issue was whether the defendant had constructed a scaf- 
fold, which the foreman as well as the plaintiff had the right to as- 
sume was reasonably safe to work on, so negligently that it fell from 
plaintiff's weight. There was abundant evidence that plaintiff fell 
because the scaffold was negligently constructed. He had the right 
to assume that it was properly constructed. There was evidence tiiat 
he did not know of the faulty construction, and there was no con- 
clusive evidence that the faulty construction was so obvious that plain- 
tiff should have observed it and refused to go on the scaffold. 

We find in the record no evidence of contributory negligence; but. 
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if there was, it certainly was not a sufficient basis for the contention 
that no issue was left for the jury. 

[5, 6] The paper under seal, relied on as a release, expressing a 
consideration of $5, purported to release defendant in this language : 

"I hereby release and forever discbarge said company from, any and all ac- 
tions, causes of action, claims, and demands for, upon, or by reason of any 
damage, loss, or injury, of whatsoever kind or nature, whicdi heretofore baJs 
been, or which hereafter may be, sustained by me in consequence of such 
accident or injury. It is agreed that said payment is made in foil settlement, 
compromise, and satisfaction of any dalm arising from the aforesaid acci- 
dent or Injury, and fs not to be construed as an admission on the part of 
said company of any liability whatsoever on account thereof." 

In support of the release, one Ralph Derr, an employe of defendant 
who took it, testified that at the time it was taken he, as agent of 
the defendant, 'orally promised the plaintiff the benefits receivable by 
injured employes under the New Jersey statute (Act April 4, 1911 
[P. L. p. 134], as amended by Act April 1, 1913 [P. L. p. 302]), 
and thus substituted by agreement this statutory liability for any 
common-law liability. This oral testimony that the liability provided 
by the statute of another state should be substituted for any common- 
law liability was in direct conflict with the written instrument, which 
was in terms an absolute release, and therefore it was unavailing to 
support the claim of substituted liability. Smith Lumber & Manufac- 
turing Co. V. Parker, 224 Fed. 347, 140 C. C. A. 33, and authorities 
cited. 

Derr testified that he had no authority to alter the form of the re- 
lease as printed. If his testimony is to be taken, it leads to the in- 
ference that the purpose of the defendant was to bind the injured em- 
ploye by a written release while refusing to bind itself to a consid- 
eration, except by the loose oral statement of a subordinate employe. 
Indeed, the defendant failed to show even that Derr had oral author- 
ity to undertake to alter the written release by an oral agreement to 
substitute the liability provided by the New Jersey statute for the 
common-law liability; for according to the testimony his authoriza- 
tion from the E. I. Du Pont de Nemours Powder Company expired 
when the business was taken over by the defendant company. Derr 
could not testify with certainty that when the business was taken over 
he had received any authority from the defendant to make the substi- 
tute liability. We have, then, a release presented by the defendant, 
taken from a man seriously injured on the head, for the consideration 
of $5, which consideration was not enlarged by any obligation binding 
on- the defendant. This inequality in the entire transaction was itself 
suflScient to raise, not only the question of fraud, but the presumption 
of imposition. 

. There was no such ratification by the plaintiff of the release as to 
bind him, or by the defendant of the oral agreement for liability in 
accordance with the New Jersey statute, testified to by Derr, as to 
bind it. There is nothing in the evidence from which it can be in- 
ferred that the plaintiff was ever informed by any one what would 
be the benefits under the New Jersey statute. Derr himself seems 
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not to have known. The evidence of Derr and others was to the 
effect that plaintiff was perfectly rational at the time he signed the 
paper; but the plaintiff himself testified that he was in such a weak 
mental state that he had no recollection of signing it, and that he 
did not know until after the suit was commenced that he had 
signed it. 

[7] Further, the defendant did not, after the execution of the re- 
lease and the alleged substitution of the liability fixed by the New 
Jersey statute, pay or in any way indicate an intention to pay for 
plaintiff's permanent disability according to the New. Jersey statute. 
From this fact the jury might well infer that the defendant made the 
half pay allowances while plaintiff was disabled as a matter of kind- 
ness and not of obligation, and that the plaintiff so. understood it until 
Derr testified on the trial. The failure of the plaintiff to return the 
payments made was not, under the circumstances, conclusive that he 
accepted them as satisfaction, or even part satisfaction, of his claim. 
Had counsel so requested, defendant would have been entitled to an 
instruction that the damages found should be credited with the pay- 
ments made. 

Negligence of a fellow servant was not involved, for there was 
no allegation and no proof that it was negligent to order the plaintiff 
to go on the scaffold. It follows that on none of the grounds pre- 
sented would a directed verdict have been proper. 

[8] The District Judge charged the jury fully and accurately in 
applying the familiar law to all the issues involved. His refusal to 
charge in the language of the requests, and with the elaboration de- 
sired by counsel, was not error. 

Affirmed, 



TUNISON V. GUTHRIE et aL 

In re DAKOTA COAL & COKE CO. 

(Clrcolt Court of Appeals, Fourth Circuit. July 22, 19ia) 

No. 1622. 

Attorney and Cubnt ^=»135 — Contbact— Pebfokmance. 

Under the evidence, held, contract of attorney with financially em- 
barrassed mining company to rearrange its affairs, so as to relieve it from 
control of its sales agent, and directors from liability as indorsers, was 
not performed, so as to entitle attorney to the stipulated fee. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy;- Alston G. 
Dayton, Judge. 

In the matter of the Dakota Coal & Coke Company, bankrupt. From 
a decree of the District Court, reversing ruling of the referee, and 
directing refusal of the claim of B. C. Tunison, allowed by the referee, 
over objections of Doty Guthrie and others, claimant appeals. Af- 
firmed. 

^ss»FoT other caiM see Mine topic A KBY-NUMBBR lo all Key-Nuxnbored DIgeata ft Iiidez«a. 
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E. M. Showalter, of Fairmont, W. Va., for appellant 
G. B. Shaw, of Greensburg, Pa. (Neely & Lively, of Fairmont, W. 
Va., and John C. Silsley, of Greensburg, Pa., on the brief), for ap- 
pellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. In the fall of 1915, the Dakota Coal & 
Coke Company, a West Virginia mining corporation, was in financial 
straits. It owed altogether upwai'ds of $150,000, including notes to the 
amount of about $85,000, indorsed by its directors and the appellee 
Guthrie, and some of its creditors were pressing. Its sales agent was 
the Commonwealth Fuel Company, of Pittsburg, and that concern 
seems to have been in charge and control of its coal operations. It 
was indebted to the fuel company to the aggregate of about $51,000, 
subject, perhaps, to some offsets. This indebtedness included six 
notes, of $1,000 each, indorsed by directors, and also a note of $20,000, 
secured by like indorsement and by a mortgage or deed of trust which 
the fuel company was threatening to foreclose. The secretary of the 
coal company, W. H. Cochrane, lived in Pittsburg, and meetings of the 
directors were often held at his office in that city, or at the office of 
the fuel company. 

At the instance of Cochrane, the appellant, Tunison, a Pittsburg 
lawyer, had several conferences with some of the directors at Greens- 
burg, Pa., at which the affairs of tlie company were fully discussed. 
Omitting details, it transpired that Tunison offered to submit a plan of 
relief, if paid the compensation he demanded. On the 19th of October 
a resolution was adopted, as appears from the minutes of the board, 
to the effect that appellant be paid the sum of $5,000 "for a plan to 
raise and pay such moneys on a plan evolved by him on which to re- 
finance and refund pressing obligations, and especially the trust deed 
of tlie Commonwealth Fuel Company, provided said plan is accepted 
by this board and put into successful operation by him with the assist- 
ance of this board and the company, and that said refunding be ac- 
complished, all to be done by him in the best interests of the company 
and in no wise to be done in any other interests." A few days later, 
in a communication too long to reproduce, Tunison submitted two 
plans, one for a bond issue, which was impracticable, because the com- 
pany held its coal lands only by lease, and the other for a transfer of 
the sales agency to the firm of Hite & Rafetto, who he stated would 
take over the obligation secured by the trust deed, extend the time of 
payment, and reduce the interest thereon, and make certain advances 
of money, etc. As to the results which would be secured he said :* 

'*Hii8 plan relieves the directors and Mr. Guthrie of their indorsement upon 
the $20,000 note^ as well as the six $1,000 notes held by the fuel company, and 
materially reduces the Indorsement llabUity of Mr. Guthrie and the directors. 
• • • These sales agents will have absolutely nothing to do with the prin* 
dpal operation of the properties, neither will they undertake to ke^ the books 
of your ootnpany. They will be merely exdualTe sales agents." 
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He also stated, what the directors apparently understood before, 
that the fael company would accept $40,000 in cash in full of all its 
claims against the coal company and assign the same to the nominee of 
the board. At a meeting held on the 28th of October it was voted, 
tliough not unanimously, to accept this plan, and a committee of two, 
Cochrane and Director E. E. Morris, was appointed "to negotiate and 
close a contract with sales agent as proposed in the commimication of 
B. C. Tunison this day received and filed, and that said committee have 
full discretion in providing for the details of such contract." The min- 
utes of that meeting, after a minor correction, were "approved as 
reod" on the 4th of November. 

The committee made a contract with Hite & Rafetto, dated October 
29, and in a report to the board, under date of November 3, asked a 
ratification of its action in that regard. The minutes of the November 
10 meeting show that the report was "ordered withdrawn," and that no 
vote was taken on the motion to ratify the contract; the chair ruling 
that, "as the contract had been executed by the committee appointed 
to negotiate and close it, ratification by the board was unnecessary." 
Under this contract, to which further reference will presently be made, 
Hite & Rafetto became the "sole and exclusive" sales agent of the 
company. They gave Tunison, acting fof the committee, the $35,000 
agreed to be advanced, of which $20,000 was for an assignment to 
them of the note for that amount indorsed by the directors and secured 
by deed of trust, as above stated. Of the $15,000 balance, for which 
the company was to give them its note, $14,000 was paid to the fuel 
company in full of its unsecured claim, stated to be $25,628.20 as of 
September 30, and $1,000 retained by Tunison on account of his serv- 
ices. A contract with the fuel company of about the same date pro- 
vided for the termination of its agency and for the gradual payment 
of the six $1,000 notes, indorsed by the directors and Guthrie, which 
that company continued to hold. 

Whatever relief the coal company thus obtained proved to be but 
temporary, for it was adjudicated bankrupt a few months thereafter. 
In due course Tunison filed a claim for the balance alleged to be due 
upon a contract to pay him $5,000 for professional services. The five 
appellees, two of them creditors and all of them stockholders of the 
corporation, filed objections to the claim, but it was allowed in full by 
the referee. Upon petition for review the court below, by decree of 
August 6, 1917, reversed the ruling of the referee and directed that 
the claim be refused. Tunison appeals. In the meantime, owing to 
the rapid advance of coal prices and the value of coal properties, the 
trustees were able to pay to creditors the full amount of their claims, 
and to stockholders a dividend of 44 per cent, on the par value of their 
shares. 

* For the purpose of deciding the case thus outlined, it will be assum- 
ed that Tunison was duly employed to advise and assist the company 
in its grave embarrassment, that nothing appears which made it im- 
proper for him to act as its attorney, that his written proposal to the 
board of directors and their acceptance of the same by resolution con- 
stituted a valid contract, and that he is not shown to have acted other^ 
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wise than in entire good faith. But we are nevertheless of opinion that 
his claim was properly rejected as a contract obligation, for the reason 
that he failed in essential respects to accomplish results in accordance 
with his representations ; and there are some circumstances connected 
with his employment which seem to justify holding him to at least the 
substantial performance of his undertaking. He had been for some 
. time the attorney of Hite & Raf etto, and continued to represent them 
afterwards. Their contract with the coal company was drawn by him, 
and they had no other counsel. He was the personal attorney and 
friend of Cochrane, and it was Cochrane's insistence, to put it mildly, 
that got from the board a reluctant assent to his proposal. In view of 
these relations, if on no other account, it was due to himself, as well 
as the directors, that he secure for them the benefits they had a right 
to expect from the arrangement. 

In important particulars his promises were not fulfilled. For exam- 
ple, in his communication of October 27 he repeated the assurance 
that the plan therein proposed would restore to the company the actual 
management of its plant, tlien in the hands of the fuel company, and 
this appears to have been strongly desired by the directors. But the 
contract two days later with Hite & Raf etto expressly bound the com- 
pany to employ a superintendent and manager to be approved by them, 
which in effect put the whole mining operations under their control. 
And so it quickly turned out. The manager appointed by the board on 
the 10th of November, Cochrane voting in the negative, was virtually 
forced to resign after a service of 11 days, because he was said to be 
unsatisfactory to Hite & Rafetto, and Codirahe thereupon appointed 
another manager, who presumably met with their approval. It would 
seem that the committee had no power to make such a contract, since 
its only authority was to "close a contract with 'sales agent as pro- 
posed in the communication of B. C. Tunison," and manifestly that 
communication, with reference to the provision here considered, was 
of quite the opposite import. But, even if the confract actually made, 
though unratified, be binding on the company, which we decline to 
hold, the fact remains that in this material respect Tunison failed to 
meet the conditions of his employment. 

It was also definitely stated in his proposal, as quoted above, that 
the plan presented by him would relieve the directors from their lia- 
bility as indorsers on the notes of the fuel company ; and this was con- 
firmed by his own testimony before the referee, as follows : 

**Q. In your letter submitted, your proposition in writing, did you not state 
that the plan you had to propose would release the indorsers on the $20,000 
note? A. Yes, sir; I did. Q. And on the six $1,000 notes? A. Yes, sir. Q. 
And that it would materiaUy reduce the liabUity of Mr. Guthrie and the 
other directors? A. I did/' 

But this promise, to so describe it, was in no part kept. Hite & Ra- 
fetto simply took over the $20,000 note, with all the security therefor 
which the fuel company held, and there was no discharge or reduction 
of any indorser's liability. 

Without further recital, it is enough to say that all Tunison did, so 

far as we can see, amounted to Uttle more than a transfer of the sales 

252 F.- 
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SLgency to Hite & Rafetto, with the incidental extension of time on the 
fuel company's debt and some abatement of interest on the $20,000 
note. This was so far short of what he undertook to accomplish as 
to deprive him of the right to enforce a contract made in reliance upon 
his representations. That he performed services of considerable value 
to the company is not to be doubted, but the claim here presented is 
not based upon quantum meruit, and we have no occasion to consider 
whether the $1,000 he retained was sufficient compensation. 
Affirmed. 



CENTRAL BANK & TRUST OORPORATION et aL v. CLEVELAND et aL 

(Circuit Court of Appeals, Fourth Circuit July 19, 1918w) 

No. 1612. 

1. Receivebs ^s»40 — ^PuBiiio nTiLiTi]E&— Rjcoxxyeb's Cebtificateb. 

In considering the question of appointment of a receiver for a public 
utility corporation, the court will assume, tmless It otherrilse appears, that 
it can be operated so as not at least further to impair the value of assets, 
and will direct it to be operated, even by the issue of receiver's certificates, 
until arrangements can be made to meet the exigencies of its stoi^age. 

2. RAHiBOADS ^=:>215 — OPEBATION— PBOCEBOINOB TO COMPEtL—OPEBATION AT 

Loss. 

Where a small branch railway has for some years been mnning at a 
loss, and has been unable to pay indebtedness, residents, who are neitbei 
stockholders nor creditors, cannot require continued operation of such rail- 
road. 

Appeal from the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Joseph T. Johnson, Judge. 

Bill by the Central Bank & Trust Corporation as mortgagee, against 
the Greenville & Western Railway Company, for foreclosure and sale 
of the railroad. Upon appointment of a receiver and an order dis- 
continuing operation of trains, R. Mays Cleveland and others inter- 
vene. From an order appointing a co-receiver of the defendant, and 
directing receivers to issue receivers' certificates, the Central Bank & 
Trust Corporation and others appeal. Remanded for modification. 

Joseph A. McCuUough, of Greenville, S. C. (McCulIough, Martin & 
Blythe, of Greenville, S. C., on the brief), for appellants. 

C. F. Haynsworth, of Greenville, S. C. (H. J. Haynsworth, of Green- 
ville, S. C, on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This is an appeal from an order appoint- 
ing a co-receiver of the defendant the Greenville & Western Railway 
Company, and directing the receivers to issue receivers' certificates not 
to exceed the sum of $3,000, an^ use the proceeds thereof, or so much 
as may be necessary, in repairing the roadbed of the railway, so as to 
make it safe to operate trains over the same, and, as soon as trains 
can be safely run over the road, to resume the operation thereof. It 

^S9For other cases see same topic & KEY-NUM^BBR in aU Key-Numbered Digests A Indezci 
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appears that the Greenville & Western Railway Company, owner of 
a small railway covering some 23 miles of railway in the state of 
South Carolina, in Greenville county, had paid no interest on its first 
mortgage bonds, and had also for some years been running at a net 
loss every year, which net loss aggregated on the 31st day of August, 
1917, the sum of $41,589.99. A bill was filed by the Central Bank & 
Trust Company, as mortgagee, in the District Court of the United 
States for the Western District of South Carolina against the Green- 
ville & Western Railway Company for the foreclosure and sale of the 
railroad, and the application of the proceeds to the payment of the 
first mortgage bonds. Under this bill a receiver was appointed, and 
subsequently, on the application of the receiver to the effect that the 
road was in an unsafe condition, and that since the appointment of 
a receiver it had been operated at a loss, the judge of the District Court 
ordered that the receiver be authorized to discontinue the operation 
of trains over the road until the further order of the court. There- 
upon a petition was filed in the court by a number of residents and 
property owners along the line of the railroad, asking the leave of the 
court to intervene, and that the court should rescind its order authoriz- 
ing the discontinuance of the operation of the railroad, and that the 
receivers should be directed to continue the operation of the railroad. 
This intervention was permitted by the court, and an answer filed to 
the petition, and on the hearing of it, and the testimony taken under it, 
the presiding judge made the order from which this appeal is taken. 

It appears that all parties interested in the railroad are before the 
court — ^the mortgagee for the bondholders, the unsecured creditors, the 
railroad company, and its stockholders. It further appears that the 
amount of bonds outstanding secured by the mortgage is largely m 
excess of any possible value of the railroad and its assets ; its outstand- 
ing first mortgage bonds alone being in amount $460,000, with a large 
amount of unpaid interest. It further appears that these interveners 
are people who are neither stockholders, nor creditors, nor bondhold- 
ers of the railroad company, but simply outsiders, residents along the 
line of the railroad, who are discommoded by its nonoperation, and who 
now attempt to assert their claim as the right of the public to have the 
railroad operated. The contention of these interveners is that, under 
the law, the court can compel (a$ the state of South Carolina in their 
view can compel) the operation of the railroad, although its operation 
is at a continuous loss, and may mean a continuous impairment and 
ultimate possible entire loss of all the capital invested in the railway. 
The logical consequence of their contention is that the effect of sub- 
scribing to the capital, or lending on the application of a railroad com- 
pany, and its construction therewith, is to subject all the property of 
the corporation to a first lien to the state for the indefinite operation 
of the road, and, although its operation may prove to be unprofitable 
and at a loss, the owners of the property, or the holders of securities 
secured by a lien upon the property, cannot cease operation and realize 
on the security, but they are bound to continue the operation of it, 
even to the entire exhaustion of the assets of the railroad. 

Upon this point the controversy is between all the persons who have 
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any financial interest in the property on the one side, and on the other 
only the interveners, who have no financial interest in the property, but 
claim the right on behalf of the public to compel the operation of the 
railroad upon the theory that in the case of a railway the public has 
a right to compel its operation, even if the result be the sequestration 
of the entire amouilt invested without compensation to the owners. 
This court has authoritatively declared its view to be the contrary of 
this contention. 

A railroad was formerly constructed along the very line of the rail- 
road now concerned. Its name was the Carolina, Knoxville & Westeni 
Railway Company. The operation of the raihoad having proved un- 
successful, and that it could only be operated at a loss, foreclosure pro- 
ceedings were instituted, in the Circuit Court of the United States for 
the District of South Carolina, for foreclosure and sale, and a sale at 
auction was ordered. It was twice exposed for. sale at auction without 
any bidders, and it was finally bid in for $15,000. The purchaser did 
not attempt to operate it, but sought to remove and sell the rails. 
Thereupon a number of persons, relators, acting in the name of the 
state, just as in the present cause, intervened and sought to have the 
court require the rails taken up and sold to be replaced by the pur- 
chaser and the road to be operated. 

The case came on to be heard before Judge Simonton, sitting in the 
Circuit Court. The very point was made that is made in the present 
case, that under the statute of the state of South Carolina referred to 
in the order of the learned judge below, slightly modified as embodied 
in section 3117 of the Code of Laws of South Carolina, the purchaser 
of a railroad was required to organize and put it in operation within 
60 days of the purchase and acquisition thereof, and tixat that meant 
that the stockholders accepted an obligation to maintain and operate, 
and keep on operating, although the operation was at a loss. After a 
full hearing Judge Simonton decided to the contrary. Jack v. Williams, 
113 Fed. 823. He held that, while a railroad was in a sense a public 
concern, for whose construction and operation the action of the sov- 
ereign was needed, yet that, whilst thus serving the public, no corpora- 
tion or person is thereby bound to continue the service without a rea- 
sonable remuneration. No one can be compelled to serve the public for 
nothing. Private property of no kind, including railroad property, can 
be used for public purposes without compensation. He decided, fur- 
ther, that the eflFect of the act of the Legislature referred to was not 
to forfeit or sequestrate the property of ^ railroad company to the use 
of the public, by requiring its operation even at a loss, but only that, 
if the purchasers did not organize and operate within the time lim- 
ited, they forfeited the franchises of the railroad corporation.^ The 
state could not compel the stockholders to exhaust their assets in the 
operation of a losing /:oncem, but it could say that, if you do not choose 
to operate, you shall not be entitled to the public franchises given to a 
common carrier, and in that case the only thing left to the owners of 
the property would be to sell the property, without being able at tV 
sale of the property to sell the franchises and the right of operation. 

That decision was appealed from, but was affirmed by this court 
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State of South Carolina v. Jack, 145 Fed. 281, 76 C. C. A. 165. This 
court affirmed the judgment of Judge Simonton, and the only question 
would be whether it be so that it be established that the road cannot 
be operated except at a loss to the owners. This court further held in 
that case that the very fact that the road does not pay the expenses of 
running trains was persuasive evidence that the service to the public 
did not require it to be kept in operation. The learned judge below in 
tfie present cause in his order finds as a conclusion of fact that the 
railroad has lost money from the beginning, but voices his belief that, 
notwithstanding previous losses, the receivers should issue a sufficient 
amount of receivers' certificates to put the railroad in condition to run 
trains over it, arid that the interest of the public made this service im- 
perative, and that he is bound to believe that such service would be 
equally beneficial to bondholders. 

Were this the case of a private corporation, there would be no diffi- 
culty. The rule is generally accepted in the case of private financial 
corporation^ that, without the assent of the existing lienholders, a court 
of equity will not, by the issue of receivers' certificates, displace prior 
liens, save to the extent actually required for necessary expenditures 
incident to administering the assets and preserving the property from 
deterioration pending the winding up of the business and the settle- 
ment of the receivership. The whole rule is fully discussed in Inter- 
natipnal Trust Co. v. Decker Bros., 152 Fed. 78, 81 C. C. A. 302, 11 
L. R. A. (N. S.) 152, cited and reaffirmed in Nowell v. International 
Trust Co., 169 Fed. 505, 94 C. C. A. 589. It seems, also> generally 
accepted that, where a receiver is directed to operate a business, it is 
because the income of operation will, as clearly shown by the facts, 
exceed the outgo, and the operation therefore be beneficial to the hold- 
ers of the liens ; the income being the primary fund to which the ex- 
penses of a receivership must be referred. 

In the case, however, of public utility corporations, especially in the 
cases of railways, the rule has been modified by reason of the interest 
that the public have in the operation of the concern. In the case of a 
great railway corporation, for instance, if suddenly its operation were 
put an end to, all the avenues of transportation and trade around which 
public life and interests had grown up and clustered for many years, 
would be destructively paralyzed by a sudden stoppage. So, also, in 
the case of a receivership of a large public utility corporation for the 
furnishing of gas, water, or other public necessity to a community — its • 
sudden stoppage would entail such untold injury to the coijimunity that 
the stoppage is not permitted; and the theory has been adopted that, 
unless it manifestly appears otherwise, the very existence of the utility 
corporation shows that it can be operated at sufficient income to pay 
its cost of operation and not to impair the value of the property. 

[1] This does not mean, however, in these cases, that the courts 
have a right to require an indefinite operation, to the exhaustion of the 
assets, but that, in view of the fact that the public utility corporation 
has been created and exists, the court will take it for granted that it 
can be operated so as not at least further to impair the value 6f the as- 
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sets, and will direct it to be operated, even by the issue of receivers' 
certificates, until arrangements can be made to meet the exigencies. If 
it should be found that it cannot be operated, except at a loss, it would 
be open to the public, if it be authorized as a public measure, to con- 
demn the property and take it for public purposes at its ascertained 
value ; but it cannot take it by the method of requiring its operation to 
the absolute exhaustion of the assets, and in that way effect the taking 
of private property for public purposes without compensation. 

There has been no ca§e in which such a doctrine has been announced. 
For the general rule, see Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 
672; Union Trust Co. v. Illinois Midland Co., 117 U. S. 434, 6 Sup. 
Ct. 809, 29 L. Ed. 963 ; Kneeland v. American Loan Co., 136 U. S. 89, 
97, 10 Sup. Ct. 950, 34 L. Ed. 379; Thomas v. Western Car. Co., 
149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663 ; V. & A. Coal Co. v. Cen- 
tral R. R. Co., 170 U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068. The 
principle decided in these cases extends to the effect that certain classes 
of debts already incurred for operating expenses may, by reason of the 
public right and necessity for operation, be given priority in payment 
over mortgage liens, under the view also that, like supplies advanced or 
repairs made to a vessel, they had been actually necessary to preserve 
the existence of the res itself, upon the existence of which res all other 
liens depended. 

The present case, however, does not fall in any of these categories. 
In the first place, it is a small branch railroad, and it is not the public, 
as a general whole, which is affected, but only the limited number of 
individuals who are connected with the neighborhood of a small branch 
railroad. Next, the facts show that it is unreasonable to expect this 
railroad to be operated, so as to pay its costs of operation, except as a 
speculative hope. The only grounds upon which expectations are 
based that it can be operated so as not to entail further loss by the op- 
erating expenses being greater than the operating receipts is a specu- 
lative hope that business may be built up so as to have this result. 
This is not a conclusion based upon past operation, but a hope voiced 
upon speculative contingencies. The railroad, therefore, is in the same 
position as the line referred to in the previous case, when it was or- 
dered in the previous decree of this court to be sold. 

[2] The insistence of the relators in this intervention is in effect 
that private property should be taken for public use without compen- 
sation. All the owners ofi this property, stockholders, unsecured cred- 
itors, and bondholders, all object to its further operation and the cre- 
ation of this prior lien. The only ground upon which it can be justi- 
fied in the face of further objection is that there is some superior right 
of the public to have the road operated, although at the destruction of 
the property of the security holders. This doctrine was openly an- 
nounced by the counsel for appellees at the hearing. If the residents 
along the railway, or the public generally, desire that the railroad 
should be operated for their benefit, they can do so by supplying the 
income for that purpose, without making it a prior charge upon the 
property. The operation of the property otherwise than by the crea- 
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tion of a prior lien in the issue of receivers' certificates would not ap- 
pear to be practicable under the circumstances in this case. It would 
seem that the judge below should direct that the test of whether or not 
its operation would be successful, in the sense of procuring enough to 
pay for the expense of operation, should be at the charge and at the 
expense of the persons to be benefited and who insist upon that opera- 
tion. It should be required of the parties for whose benefit the rail- 
road is thus to be operated, to secure the receipt of a sufficient amount 
to pay for its operation without creating any prior charge on or fur- 
ther depreciating the value of the assets of the corporation and secu- 
rity holders by the furnishing of such security as the court will re- 
quire, so that no ultimate loss shall be upon the parties interested in 
the property. 

This can be effected by the requirement that, before the operation 
of the railroad be resumed and continued, and the certificates issued, 
sufficient security be given on behalf of the relators for the repayment 
of these certificates, and of all loss or impairment of value that may 
result from the operation, less any increased value that at any sal^ 
may be shown to have accrued to the security holders from any ex- 
penditures for permanent repairs or betterments, or from the sale of 
the property as a continued operating railway. The cause must there- 
fore be remanded to the court below for a modification of its order, so 
as to accord with this opinion. 

Modified. 



STANDARD POCAHONTAS COAL CO. v. NEW POCAHONTAS COAL CO. 

(Circuit Court of Appeals* Fourth Circuit. July 2, 1918.) 

No. 1616. 

1. Mines and Minerals «=5>62(1)— Mining Leases— Constbuction. 

Leases and agreements as to coal lands held to give tbe lessee and Its 
assignees the right to work all seams ot coal under the land Included in * 
the demise. 

2. BeroppEL ^=»9S(8) — ^Equitable EsropPEir- What Constitdtbs. 

Where the lease and a subsequent agreement gave defendant's prede- 
cessor the right to work any coal seams within the property demised, 
that defendant did not discover lower seams until after their existence 
was discovered by successors of the lessor on adjacent property HeM not 
to estop defendant from working such seams; it appearing that defend- 
ant in the meantime had been complying with the lease as to the min- 
ing of seams already known. 

Appeal from the District Court of the United States for the South- 
cm District of West Virginia, at Charleston; Benjamin P. Keller, 
Judge. 

Bill hy the New Pocahontas Coal Company against the Standard 
Pocahontas Coal Company. From a decree for complainant, defend- 
ant appeals. Affirmed. 
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Malcolm Jarckson, of Charleston, W. Va., and Walter C. Merrick, 
of Cleveland, Ohio (Brown, Jackson & Knight, of Charleston, W. Va., 
and Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
on the brief), for appellant. 

Graham Sale, of Welch, W. Va., and John H. Holt, of Huntington, 
W. Va. (Holt, Duncan & Holt, of Huntington, W. Va., on the brief), 
for appellee. 

Before KNAPF and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This case comes up upon an appeal from 
a decree of the District Court of the United States for the Southern 
District of West Virginia, filed August 10, 1917. The facts appear to 
be that on the 30th of November, 1901, a corporation known as the 
Pocahontas Thin Vein Coal Land Company, in West Virginia, made 
an agreement with a corporation, also of West Virginia, called the 
Slick Rock Coal Company. Under this contract the Pocahontas Thin 
Vein Coal Land Company leased for coal-mining and coal-coking pur- 
poses only, to the Slick Rock Coal Company for the period of 30 years 
from the 1st day of January, 1902, a tract of land in McDowell count}', 
W. Va., containing 306 acres*, and giving the particular metes, bounds, 
and courses of this land. This lease contained the following clause: 

"It is mutually understood and agreed, however, that If the lessor shall 
discover any other workable seam or seams of coal on said tract of land other 
than the seam that the lessee is now operating, known as the Tug River seam 
of coal, that it shall offer the same for lease to the lessee upon the terms, 
conditions, and stipulations herein contained, except as to royalty, which 
may be such sum as shall be agreed upon by the parties hereto, except that it 
shall not in any case exceed the amount herein provided, to wit, 8 cents per 
ton of 2,240 pounds for coal mined, and 15 cents per ton of 2,240 pounds for 
coke manufactured, from such other vein or veins of coal, unless such other 
vein or veins be four feet or more in thickness, in whi(;h case the royalty 
shall not exceed 10 cents per ton of 2,240 pounds for coal mined, and 15 cents 
per ton of 2,240 pounds, for coke manufactured from such vein or veins of 
coal." 

**If the party of the second part does not desire to operate such seam or 
seams, and does not elect to accept such lease of the same within six months 
from the time the lessor offers it, upon the terms and conditions herein set 
forth, then and in that event the lessor shall have the privilege of leasing 
said seam or seams of coal upon the same terms and conditions that the same 
were offered to the lessee to any other person, persons, partnership, or cor- 
poration, for the purpose of mining coal and manufacturing coke therefrom; 
but in the event of said seam or e^eams of coal being so leased to any other 
person, persons, partnership, or corporation, th^p said parties so leasing the 
same shall take said lease subject ta all the rights of the lessee hereunder, 
and shall not be permitted to mine or operate the same so as to interfere 
with, disturb, or injure the lessee in its operation under this lease." 

In paragraph third of the same agreement it is provided that the 
following royalties shall be paid by the lessee : 

"To wit, 8 cents per ton for each and every ton of 2,240 pounds of coal 
mined, dug, carried away from, or sold or used on the said premises for any 
other purposes than the manufacture of coke, and fifteen (15) cents for each 
and every ton of 2,240 pounds of coke manufactured upon the said premlsesr 
and sold therein or therefrom." 



Digitized by 



Google 



STANDARD POCAHONTAS COAL CO. V. NEW POCAHONTAS 0. CO. 537 

[1] It will be thus noted in this agreement that after in the first 
paragraph making a positive lease of a certain described and bounded 

, piece of land, for coal and coke purposes, it proceeds in the second 
paragraph to practically limit the seam of coal leased by limiting the 
terms of the grant in the first paragraph and confining the same, so as 
to lease to the lessee the right to mine only the seam that it was then 
operating, known as the Tug River seam of coal. If, however, the les- 
sor (nothing beixjg said about any discovery by the lessee) should dis- 
cover any other workable seam or seams of coal on the said tract of 
land, it was obligated to offer a lease of it first to the lessee upon the 
mentioned terms and conditions, and only if the lessee did not decide 
to accept the lease within six months from the time of receiving the 
offer, then the lessor had the privilege of leasing it to any one else, 
providing that it should be offered to 3uch third party only upon the 
same terms and conditions as was offered in the first instance to the 
lessee. On the 4th day of December, 1902, a supplemental agreement 
was entered into between the same parties, viz., the Pocahontas Thin 
Vein Coal Land Company and the Slick Rock Coal Company, which 
provided that the agreement of the 30th of November, 1901, should be 
modified, first, by changing the provisions of said agreement, so that 
the royalty paid for coaJ mined on the premises should be 5 cents per 
ton in lieu of 8 cents per ton ; and, second, that the provision in the 
contract in r^ard to any other seams of coal which might be found 
underneath the seam then being worked should be entirely omitted, 
and that such seams of coal might be worked by the party of the first 
part (the lessor) itself, at the same royalty therein provided— that is, 5 
cents per ton for each ton of 2,240 pounds. 

An inspection of this agreement shows that there is evidently a cleri- 
cal error in it, where the words used are that such seams of coal may 
be worked by the party of the first part, viz., the lessor, and the evi- 
dent meaning of the whole agreement is that what was intended was 
that such seams might be worked by the party of the second part (the 

. lessee). To give any other construction of this clause would seem very 
inconsistent with the two agreements taken as a whole. The limita- 
tion inserted in the first agreement of the 30th of November, 1901, 
confining the lessee to working only the seam known as the Tug River 
seam of coal, is entirely withdrawn and obliterated, and the agreement 
of the 30th of November is therefore left as if the unlimited grant in 
the first paragraph giving the right to mine coal for coal-mining and 
coal-coking purposes upon the entire 306 acres was left to the lessee in 
an unlimited manner ; that is, that it could mine any and all seams of 
coal on the land leased. The provisions following this, that such seams 
of coal may be worked by the party of the first part (the lessor) at the 
same royalty therein provided (that is, at 5 cents per ton for each ton 
of 2,240 pounds), was evidently intended to provide that the party of 
the second part, to whom was thus given the unlimited right to work 
all seams of coal that might be within the limits of the leased premises, 
should, however, work all other seams that might be discovered upon 
the same royalty (that is, 5 cents per ton), as was provided expressly 
in the agreement of the 30th of November, 1901, as modified by the 



Digitized by 



Google 



538 252 FEDERAL REPORTER 

agreement of December 4, 1902, as to coal mined from the seam known 
as the Tug River seam of coal. 

This construction of these agreements is confirmed by the circum- 
stance that on the same day, viz., the 4th of December, 1902, the Poca- . 
hontas Thin Vein Coal Land Company entered into an agreement with 
one James A. Henchey, whereby it leased to Henchey for coal-mining 
and coal-coking purposes only, for the period of 30 years from the 1st 
day of January, 1902, a tract of 1,100 acres in McDowell county, W. 
Va., which it proceeds to describe in particular as being the portion of 
the tract of land conveyed to the Pocahontas Thin Vein Coal Land 
Company by John Rapelije and Emily T. Rapelije, his wife, on the 
30th of June, 1901, excepting, however, from the 1,100 acres the land 
leased by the Pocahontas Thin Vein Coal Land Company to the Slick 
Rock Coal Company by a contract of lease bearing date the 30th of 
November, 1901. Reading the three deeds together, as evidencing the 
intent of the lessor, it appears that the lessor was on the 4th of Decem- 
ber, 1902, the owner of a tract of 1,100 acres, out of which it had 
carved and leased on the 30th of November, 1901, and 4th of Decem- 
ber, 1902, to the Slick Rock Coal Company 306 acres, with the right to 
work all seams of coal thereon at a certain royalty, and it then pro- 
ceeded to lease to James A. Henchey the rest of the 1,100 acres, ex- 
cepting the part leased to the Slick Rock Coal Company, on exactly the 
same terms of royalty upon which it by the supplemental agreement of 
the same date had leased all the coal on the 306 acres to the Slick Rock 
Coal Company. The appellee, the New Pocahontas Coal Company, is 
the successor or assignee of the rights of the Slick Rock Coal Com- 
pany, and is entitled to assert all the rights of the Slick Rock Coal 
Company. 

Subsequent to these agreements of the 4th of December, 1902, the 
Pocahontas Thin Vein Coal Land Company conveyed all its property 
in McDowell county to the said James A. Henchey, who subsequently 
conveyed to the appellant, the Standard Pocahontas Coal Company. 
After the conveyance to the Standard Pocahontas Coal Company, that 
company put down a shaft on its own lands (outside of the boundaries 
of the 306 acres, leased to the appellee) which at a depth of about 360 
feet found a thick and valuable seam of coal, called the Pocahontas 
No. 3 seam, and thereupon the appellant undertook to mine coal in 
that seam, underneath the surface of the 306 acres, claiming that the 
two agreements between the Pocahontas Thin Vein Coal Land Com- 
pany and the Slick Rock Coal Company of November 30, 1901, and 
December 4, 1902, gave the right to the Slick Rock Coal Company 
and its assigns to mine only the seam of coal known as the Tug River 
seam of coal, and did not give it the right to mine any other seams, 
the right to mine which had been reserved by the Pocahontas Thin Vein 
Coal Land Company, and by that company was subsequently conveyed 
to James A. Henchey, and from him to the appellant, the Standard 
Pocahontas Coal Company. 

It further appears from the evidence that at the time of the lease of 
November 30, 1901, James A. Henchey, together with his brother-in- 
law, Mark Packard, owned all the stock in the Pocahontas Thin Vein 
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Coal Land Company, and that James A. Henchey was also at that 
time the vice president of and the owner of about one-fifth of the 
stock of the lessee, the Slick Rock Coal Company, and knew all the 
circumstances of the case, and was well acquainted with the ternis 
of the agreements. Henchey subsequently parted with his interest in 
the lands leased to the Slick Rock Coal Company by the sale by that 
company of its rights to the appellee, and the case presents, therefore, 
the position that Henchey, aware of all the facts, having parted with 
all his interest in the lease to the Slick Rock Coal Company to* the 
306 acres, took a lease to himself from the Pocahontas Thin Vein 
Coal Land Company, owned wholly by himself, and his brother-in- 
law, Packard, under which appellant now claims the right to all other 
seams of coal under the 306 acres, except the Tug River coal seam. 

In the opinion of the court, the proper construction of the two 
agreements between the Pocahontas Thin Vein Coal Land Company 
and the Slick 'Rock Coal Company dated the 30th of November, 
. 1901, and the 4th of December, 1902, gave to the Slick Rock Coal 
Company and its assignees the right to work aU seams of coal under 
the 306 acres, and the subsequent agreement between the Pocahontas 
Thin Vein Coal Land Company and James A. Henchey passed to 
James A. Henchey and his assigns no right to work any coal seams 
within the limits of that 306 acres. Upon this point the decree of the 
court below is in the opinion of this court fully justified. 

[2] Itjs, however, claimed by the appellant that the Slick Rock 
Coal Company and its successors in the title never having made any 
effort to discover the existence of, and to operate, any seams of coal 
on the 306 acres underlying the Tug River coal seam, and having 
failed to do so for more than 13 years, must be considered as having 
abandoned all rjght to operate the same, and such an abandonment 
constitutes in equity a bar to its claim thereto, especially in view of 
the fact that the appellee and its predecessors, with full knowledge 
of the facts, stood by and permitted this appellant to, develop and 
operate the lower coal seam, called Pocahontas No. 3 seam. Assum- 
ing, for the purposes of .the discussion, that where land containing 
coal is leased for coal mining purposes, the failure of the lessee to 
effectuate the purposes of the lease and utilize the rights given to him 
may, where there is nothing in the lease or the circumstances to show 
otherwise, be construed as having abandoned the lease, yet the testi- 
mony in the present case does not justify such an inference. 

There are no facts inferable from the testimony justifying an estop- 
pel in pais as relied upon by the appellant here, when it says that the 
appellee stood by and permitted the appellant to develop and operate 
the other coal, seam, and expend thousands of dollars in such de- 
velopment. The evidence shows that the shaft driven by the appel- 
lant, by the driving of which it claims was discovered the lower and 
underlying seam called Pocahontas No. 3 — this shaft was driven whol- 
ly on its own lands, and there is nothing in the testiinony to charge 
the appellee or its proper officers or agents with any knowledge that 
through this shaft the appellant was working or claiming to work 
another seam of coal within the limits of the 306 acres. The shaft 
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was driven on the lands of the appellant, where they certainly had 
a right to drive it, and where neither the appellee nor its officers or 
agents had any right to inspect or know what was being done. There 
is no evidence that charges them with .that actual knowledge. To per- 
mit a furtive and concealed trespass of this kind to operate as notice 
would be contrary to the principles of what is held in law to be nec- 
essary to bar one by knowledge. 

This leaves the question simply whether the nonuser or nonwork- 
ing by the appellee of any other seam of coal than that known as 
the Tug River seam of coal can be considered to be an abandonment, 
because it was not or had not been worked up to this time, or rather 
up to the time of the fihng of the bill of complaint herein. Under the 
original lease the Slick Rock Coal Company and its successors had 30 
years within which to mine the coal, for coal-mining and coal-coking 
purposes. There is no evidence to show that at any time they have not 
been diligently mining the coal, nor to show that at any time any com- 
plaint has been made by the lessor against them for not mining with 
due diligence, nor any objection made to the insufficiency of the roy- ■ 
alty paid and the requirement that they mine up to the coal capacity. 
So far as the evidence shows, there has been an entire acquiescence 
by the lessor, the appellant, in the amount of mining done by the 
Slick Rock Coal Company and its successors, and in the amount of 
royalty paid, and no demand seems to have been made for any great- 
er mining. Under these circumstances the court is constrained to 
hold that there is no sufficient testimony upon which a concUision of 
abandonment could be based, and that the decree below should be 
affirmed. 

Affirmed. 



SOUTHERN RY. CO. v. O'DELU 

(Circuit Court of Appeals, Fourth Circuit July 22, 1918.) 

No. 1624. 

1. Master and Seevant «=>289(17) — Sate Place to Work— NEaLiOENCE— 

QXTESnON FOR JURY. 

Relative to question of negUgence of master aa to farnlshlng safe 
place to work In allowing certain conditions to exist, confllctiug evidence 
held to make it a question for the jury whether there was good reason 
for an electrician, repairing a motor, to stand where he did to mate 
observations. 

2. Master and Servant <&=s>288(15) — ^Injury— Assumption of Risk— Pbom- 

ISE TO Repair. 

A servant did not as matter of law assume risks of defects where be 

was working; the master on his complaint having promised to remedy 

them, and the evidence not being conclusive that his injury was so long 

thereafter that he must have abandoned hope of performance of promise. 

8. Appeal and Error <&=s>901 — Burden of Showing £>rror. 

A case for injury to raUroad employ^, fairly tried on the merits, will 

not be reversed on refined distinctions between interstate and intrastate 

commerce, except on a clear conviction of error in the trial judge's view. 

4. Evidence ©=>29 — Judicial Notice— Statutes of States— Federal Cotjbts. 

Federal courts take judicial notice of the statutes of the states. 
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In Error to the District Court of the United States for the Western ' 
District of South Carolina, at Greenville; Joseph. T. Johnson, Judge. 
• Action by Clarence L. OTDell, by his guardian ad litem, L. B. O'Dell, 
against the Southern Railway Company. Direction of verdict for 
defendant was refused (248 F^d. 345), and defendant brings error. 
Affirmed. 

See, also, 248 Fed. 343. 

T. P. Cothran, of Greenville, S. C. (Cothran, Dean ft Cothran, of 
Greenville, S. C, on the brief), for plaintiff in error. 

E. M. BlyAe and J. J. McSwain, both of Greenville, S. C, for de- 
fendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, District 
Judge. 

WOODS, Circuit Judge. The foot of C. L. O'Dell, an employe, was 
caught in the cogwheel of defendacnt's cinder carrier or crane at Ashe- 
ville, N. C. For the resulting injury, O'Dell recovered a verdict for 
$14,000 on the allegation of negligence in furnishing an unsafe place 
to work by reason of these condition3: (1) Absence of electric lights 
at the carrier sufficient to obviate the necessity of the use of the torch 
held by the plaintiff in his hand ; (2) absence of a guard for the inner 
gear of- the carrier; (3) use of a framework on which the carrier ran, 
insecure by reason of vibration ; (4) use of a controller of the carrier 
so out of repair that the application of the electric current caused a 
sudden, instead of a gradual, start of the carrier. The defenses were : 
(1) Denial of any negligence of the defendant; (2) averment that the 
injur}' was received while the plaintiff was engaged in interstate com- 
merce, and that therefore there could be no recovery under the com- 
mon law or statute law of North Carolina ; (3) negligence of plaintiff 
as the sole proximate cause of the injury; (4) contributory negligence ; 
(5) assumption of the risk of the employment. The trial court re- 
fused a motion to direct a verdict for the defendant, made on the 
ground that the evidence proved the defenses to the exclusion of any 
other reasonable inference. 

These facts were not in dispute: At Asheville, N. C, a junctional 
point for both interstate and intrastate trains, the defend«(nt kept a 
cinder pit, into which all engines emptied cinders. To dispose of 
and utilize the cinders after they had cooled in the pit, the defendant 
maintained a transverse section of track over the surface track on 
which was run a carrier. This carrier, about six feet square, con- 
tained two motors with cogwheels attached, by force of which it con- 
veyed buckets of cinders suspended below from a point above the 
cinder pit to a point across the tracks over cars into which they were 
emptied. The cinders were thence carried away in cars for ballast 
and for fills in the road and in the yard. The plaintiff was a night 
electrician; his duty being to repair motors, lights, and other electrical 
appliances. Having received a report that the motor in the cinder 
hoist or carrier was out of order, plaintiff, with one Browning, a fore- 
man, did the repair work on the night of October 22, 1916. After 
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finishing the work, plaintiflf sent Browning to the house from which 
the current was controlled, directing him to turn on the current, sa 
that he could discern whether the motors would operate successfully. 
The plaintiff remained standing in or on the carrier. The motor 
responded suddenly when the current was applied by Browning, caus- 
ing plaintiff to lose his balance, and, in the effort to recover himself, 
to put his foot involuntarily into the unprotected gearing, by which 
it was crushed. 

On the issue of defendant's negligence, the plaintiff's testimony was 
to this effect : The controller in a house at the end of the transverse 
track had been originally provided with nine fingers, by the use of 
which the motor could have been started so gradually that there would 
have been no substantial danger in standing in the carrier to observe 
the working of the motor; but at the time of the accident three or 
four fingers were off, and the absence of these caused the motor to 
start very suddenly when the current, was applied. Electric lights had 
been provided, under which the carrier could have been run, so that 
the working of the motor could have been observed ; but these lights 
had failed, and were not in use at the time. Because of their absence, 
plaintiff was obliged to hold a torch in one hand in order to make the 
repairs. Had the hand in which he held the torch been free, he 
would have been able to catch and restore his balance without putting 
his foot in the gear. The cogwheels by which the carrier was run 
when the current was turned on were not guarded. Some time before 
the -accident the head electrician, in response to complaints of the 
plaintiff, had promised to supply the lights, to repair the controller, and 
to place guards for the gearing. 

[1] The most forcible contention against plaintiff's case is that the 
carrier was not constructed with the view that any employe would 
stand in it while it was moving; that there was no reason for O'Dell 
to do so, and therefore it could not be lack of due care not to guard 
the cogs or to use a framework insecure by reason of vibration, or 
a controller which started the motor very suddenly because out of 
repair, or to provide better lights to protect plaintiff while standing 
in the carrier — a use of the carrier never contemplated by either em- 
ployer or employe. In support of this contention, it was insisted in 
argument that plaintiff admitted that he could have stood outside and 
observed whether the motor was running as it should, and what the 
defect, if any, was. 

As it seems to us, the plaintiff's testimony does not admit of this 
construction. He says: 

*'I told Browning to go, and start up the motor. I repaired It, and told 
him to start it up. My left foot was on this shaft box. My business re- 
quired roe to keep it there, bring my right foot around to this flat plate, and 
then squat down, so that I could see the head of the motor, and learn wheth- 
er It was operating right or not ; and if it had been running all right I could 
have gone out of the carriage to this house, had Browniag to start it up, 
nnd could have told from that house whether it was running all right or wot: 
if it had not been running all right, I would have known that, but in the 
house I could not have told where the trouble was. ♦ • ♦ If I had left 
the carriage and gone over Into the house, I could not have told what was 
wrong, if the motor had proved to be wrong. I was obliged to be inside of 
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the carriage In order to tell where the trouble was, if there had been trouble. 
The current was turned on to test It The sockets were for 400 to 460 candl» 
power lights. After I complained, I thought they would fix it as soon aa 
they got a chance. I suppose they had not had a chance. If I had g<Mie back 
into the house and turned on the current, in case it should have gone all 
right, my duty would have been completed. In case the motor did not run 
all light, I would have got the controller off and gone back out there. I 
could not tell the trouble then, so I couldn't have been nearer my trouble 
than I was in my house. • In order to test it, I had to be th^re where I could 
see the motor. A workman has to test his work before he leaves it" 

It is true that the defendant testified that he could have told wheth- 
er the motor was working properly when standing outside the carrier, 
or even at the controller house ; but the above extract f rorn his testi- 
mony, it seems to us, meant that it was desirable, if not absolutely 
necessary, for the repairer of the motor to stand inside the carrier 
and observe the working of the machine, so as to determine where 
the trouble in the motor was, in case it should not work properly. True, 
there was testimony on behalf of the defendant that it was entirely 
unnecessary and dangerous to stand in or on the carrier for any pur- 
pose; but this only made an issue for the 'jury whether there was any 
good reason for plaintiff in the performance of his duty to stand in or 
on the carrier, and, if so, whether due care required the cogs to be 
guarded. Thus the evidence of the plaintiff made an issue of negli- 
gence on the part of the defendant to go to the jury; and hence the 
refusal to direct a verdict was proper. 

There was no request for the withdrawal of any particular charge 
of negligence from the jury as unsupported by the testimony, nor was 
there any exception to the specific instructions applicable to the case 
which were given. 

[2] The defendant was not entitled to a directed verdict on the 
ground that the plaintiff, having knowledge of the defect, had assumed 
the risk, because he testified that the defendant, in response to his 
complaints, had promised to remedy them. The evidence was not 
conclusive that the accident occurred so long after the complaint was 
made that the plaintiff must have abandoned all hope of performance 
of the promise. 

[3] We are unable to hold that plaintiff was injured while engaged 
in interstate commerce. Without going into the intricacies of the dis- 
tinctions, it is enough to say that in our opinion the case is controlled 
by Delaware, etc., R. R. Co. v. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 
902. 59 L. Ed. 1397; Chicago, etc., R. R. Co. v. Harrington, 241 U. S. 
177, 36 Sup. Ct. 517,.60 L. Ed. 941 ; Raymond v. Chicago, etc., Ry. Co., 
243 U. S. 43, 37 Sup. Ct. 268, 61 L. Ed. 583. When a case has been 
fairly tried on the merits, we are not inclined to reverse on rfcfined 
distinctions between interstate and intrastate commerce, except upon 
a clear conviction that the view of the trial judge was erroneous. 

[4] There is no force in the position that it was necessary to plead 
and prove the applicable statute of the state of North Carolina, where 
the accident occurred. The federal courts take judicial notice of the 
statutes of the states. Lamar v. Micou, 114 U. S. 218, 5 Sup. Ct. 857, 
29 L. Ed. 94. We find no ground for reversal. 

Affirmed. 
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NORTHERN PAQ RY. OO. v. DUIiUTH S. a CX>. 

(Circuit Court of Appeals, Eighth Circuit August 12, 1918.) 
No. 5055. 

1. NAVIGA.BI4E WAT3EB8 ^=»20(5) — OOIXISIOW WFTH BbIDQE — DAMAGES. 

Where a steamer collided with the draw of a railroad bridge oror a 
navigable river, and both the steamer and bridge were injured, the rail- 
road company, in event that the steamer was at fault, as well as Its 
bridge tender, may recoup against the damages to the steamer tbe 
damages to its bridge. 

2. SniPPiNO ^=>15 — Harbob Rules — Oonstbuction. 

The regulations for the operation of steamships and bridges in Dulnth 
harbor, establlsl^ed by the Secretary of War by authority of acts of Con- 
gress, have the legal effect of statutes upon the subjects of which they 
treat, and like statutes should be interpreted so as to give effect to the 
intention, unless that effect is contrary to any permissible constructioD. 

3. Navigable Waters ^s920(5) — Collision^ with Bridge — Rsgxjiations. 

Regulation 10 for operation of steamships and bridges in Duluth harbor, 
which provides that after giving the signal for opening the bridge the 
pilot should watch for return signals, and that if a return signal be not 
received the vessel shall be checked, held applicable, where the draw of a 
bridge was already open and the bridge tender made no reply to the 
signal ; hence a vessel which was not checked do^vn, so as to stop before 
reaching the bridge, must be deemed at fault for a collision which resulted 
when the tender closed the draw. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Libel by the EHiluth Steamship Company against the Northern 
Pacific Railway Company. From a decree for libelant, respondent 
appeals. Reversed and remanded, with directions to render decree 
for respondent. 

A. C. Gillette, of Duluth, Minn. (C. W. Bunn, of St. Paul, Minn., 
and Oscar Mitchell, of Duluth, Minn., on the brief), for appellant. 

Thomas H. Garry, of Cleveland, Ohio (Cotton, Neukom & Colton, 
of Duluth, Minn., and Goulder, White & Garry, of Cleveland, Ohio, 
on the brief), for appellee. 

Before SANBORN and GARLAND, Circuit Judges. 

SANBORN, Circuit Judge. About 1 :30 in the morning on July 
23, 1913, the steamer Sonoma, which was owned by the Duluth Steam- 
ship Company, a corporation, was proceeding easterly along the St 
Louis river in Duluth harbor when it collided with the drawbridge 
of the Northern Pacific Railway Company across that river, and the 
steamer suffered damages in the sum of $1,810.61 and the draw in 
the sum of $2,282.39. The Steamship Company filed a libel in ad- 
miralty against the Railway Company, and alleged therein that the 
collision was caused by the negligence of the bridge tender of the 
Railway Company, and it prayed for a decree for the recovery of 
the amount of the damages to the steamship from the Railway Com- 
pany. The latter company answered that the collision was not caused 

^=»For oUier cases see same topic & KSY-NUMBER in all Key-Numbered Digests A Indexes 
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by the fault of its bridge tender, or of itself, but by the negligence 
of the captain of the Sonoma, and prayed to be dismissed. The 
parties stipulated that their respective damages were as above stat- 
ed, the suit was tried in due course, the court found the bridge tend- 
er was guilty of causal negligence, and that the captain of tfie steam- 
er -^as not. In this court the finding of the negligence of the bridge 
tender is not seriously challenged, but it is strenuously asserted that 
the court erred in its finding that the captain of the steamer was not 
also guilty of substantial causal negligence. 

[1] If the captain of the steamer was guilty of substantial negli- 
gence which directly contributed to cause the collision, the Railway 
Company is entitled to recoup its damages against this Steamship 
Company up to the amount of the latter, and, as its damages are 
greater than those of the Steamship Company, to a decree of dis- 
missal of the suit^on its merits. Ebert v. The Reuben Doud (D. C.) 
3 Fed. 520, 530, fel; The North Star, 106 U. S. 17, 27, 1 Sup. Ct. 
41, 27 h. Ed. 91 ; Bowker v. United States, 186 U. S. 135, 140. 
22 Sup. Ct. 802, 46 L. Ed. 1090; 1 Corpus Juris, 1321. 

[2,3] The question in this case therefore is: Does the evidence 
clearly prove the negligence of the captain of the isteamship? for the 
legal presumption is that the finding of the court below was correct, 
and it may not be disturbed, unless the record presents a substantial 
preponderance of the evidence to the contrary. The answer to this 
question is conditioned by the true answer to the question : Did the 
captain comply with the regulations for the operation of steamships 
and bridges in Duluth harbor established by the Secretary of War 
by authority of the acts of Congress? Those regulations are print- 
ed under several headings, such as "Speed of Vessels," "Signals 
for Openuig Bridges," "Signals by Bridge Tenders," "Equipment," 
"Aerial Bridge," "Rafts," "Towing Through Bridges." Under the 
heading "Signals for Opening Bridges," regulations 7, 8, 9, and 10 
are found. Regulation 7 prescribes the kind of blasts of the steam 
whistle of a steamsl^ip to be used as the signal for the opening of the 
respective bridges, as for the "Wisconsin draw, N. P. bridge, 2 long, 
2 short." Regulations 8 and 9 prescribe the distances from the re- 
spective bridges at which the signals should be given. This is regu- 
lation 10: 

"After giving the signal for opening the bridge the pilot should watch for 
the return slgilals from the bridge tender described In paragraphs 11, 12, and 13, 
and be governed accordingly. If a return signal should not be received at once 
the yesflel shall be checked down prepared to stop before reaching the bridge, 
and the opening signal shall be repeated." 

Under "Signals by Bridge Tenders" regulations 11, 12, 13, and 
14 are grouped. The first paragraph of section 12 is the only one 
relative to the controversy in this case. It reads in this way: 

"12. Upon receiving a signal for opening the draw the tender shall at once 
answer with a return signal, which shall be the same as the signal for open- 
ing, to indicate that the vessel signal has been heard." 

This is what happened at the time of the collision in this case. 
When the Sonoma was approaching the Wisconsin draw of the 
252F.-n35 



Digitized by 



Google 



346 252 FEDERAL BBPORTEB 

Northern Pacific bridge at a speed of two or three miles an hour, 
at a distance of about 2,000 feet therefrom, the captain clearly saw 
that the draw was open and gave the prescribed signal for opening; 
but he failed to "watch for the return signals from the bridge tend- 
er described in paragraphs 11, 12, and 13, and be governed accord- 
ingly," as directed by rule 10. The bridge tender failed to heflir his 
signal, and therefore did not return it But the captain did not com- 
ply with the direction of rule 10 that : 

"If a return signal should not be received at once the vessel shall be cfaedud 
down prepared to stop before reaching the bridge, and the <v>ening signal shall 
be repeated." 

He did not check down his vessel, so that he could stop it before 
reaching the bridge; neither did he repeat the opening signal. He 
took his vessel on toward the bridge at the same speed, until he came 
so near to it that he could not stop his vessel before reaching the 
bridge. Meanwhile the bridge tender had received notice by electric 
bell from the tender of another bridge that a train was approaching 
on the railroad to cross his bridge, and as be had not heard any sig- 
nal from the Sonoma, and did not know that it was approaching, he 
proceeded to close his draw, and the collision occurred. 

Counsel for the Steamship Company forcibly argue that the r^- 
ulations which have been quoted are limited in their application to 
cases in which the bridges are closed and signals are required to 
cause them to be opened, and that they are inapplicable to cases where 
the bridges are open and the desire and intent of the masters of the 
ships is that they shall be kept open until the approaching ships can 
pass through them, and this was the view which the court below 
adopted. The argument is that the heading over rules 7, 8, 9, and 
10 is ^'Signals for Opening Bridges"; that regulation 7 prescribes 
for the Wisconsin draw of the Northern Pacific bridge the signal 
"which shall be given as a signal for opening"; that regulation 2 
prescribes that speed is to be reduced so as to enable an approaching 
vessel to stop before striking the bridge "in case the draw fails to 
open"; that regulation 10 states that "after giving the signal for 
opening the bridge the pilot should watch for the return signals*'; 
that regulation 12 declares that upon receiving "a signal for opening 
the draw" the tender shall answer; and regulation IS provides that 
the bridge shall be equipped so that the draw "can be opened prompt- 
ly." 

This argument may at first blush seem quite persuasive, but a care- 
ful study of the regulations and deliberate reflection have convinced 
that the construction this argument is presented to sustain is too nar- 
row and literal. These regulations have the legal effect of statutes 
upon the subjects of which they treat, and they should be interpret- 
ed by like rules. In their construction the cardinal rules that the in- 
tention of the Secretary who made them should be ascertained there- 
from and given effect, if possible, that the mischief he was seeking 
to remedy, the purpose he was endeavoring to accomplish, the con- 
sequences of differing permissible interpretations may be consid- 
ered to ascertain his intention, and that when it is ascertained it should 
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be given effect, notwithstanding the dry words and literal terms of 
the regulations, unless that effect is clearly contrary to any permis- 
sible construction of them; that a reasonable, sensible interpreta- 
tion of them should be given, and if consonant with their terms they 
should have an interpretation which will advance the remedy and re- 
press the wrong. Stevens v. Nave-McCord Mercantile Co., 150 Fed. 
71, 75, 80 C. C. A. 25. 29; United States v. Ninety-Nine Diamonds, 
139 Fed. 961, 964, 72 C. C A. 9, 12, 2 L. R. A. (N. S.) 185. 

The harbor of Duluth in July is a busy place. Engines and cars 
are frequently, it may almost be said constantly, passing over the 
bridges therein across the St. Louis river, and vessels are frequently, 
it may almost be said constantly, passing through the draws of these 
bridges in the night as well as in the day. The Secretary and all 
the parties to this suit, and, their employes and agents who had to do 
with the operation of the steamship and the bridge, knew these facts 
well, and that, however keen the lookout of the captain, the pilot, 
and the bridge tender, this lookout was not sufficient to protect ves- 
sels, bridges, and railroad trains from the dangers of a lack of co- 
ordination and coaction between them. It was accordingly undoubt- 
edly the intention and purpose of the Secretary, by these regulations, 
to require such commfunications by means of flie signals he prescrib- 
ed between the masters or pilots of vessels and the bridge tenders 
that no vessel would undertake to pass through any bridge in this 
harbor referred to in these regulations until the master of it had giv- 
en notice of his intention to pass and had received a signal from the 
bridge tender that it was safe for him to do so. 

The mischief the Secretary was seeking to remedy was the at- 
tempt of, masters of vessels to pass through these bridges before 
they had given notice of their intention to pass by the signals he pre- 
scribed, and had received the answering signals he fixed from the 
bridge tenders to the effect that it was safe for them to do so. The 
Secretary, the parties to this suit, and their responsible employes 
in this case, knew that the mischief and danger of an attempt of 
the captain, pilot, or master of a vessel to pass through an open draw 
in one of these bridges, without the notice signal and the answering 
safety signal from the bridge tender, were as great as an attempt 
to pass through a closed bridge without such danger signals. Indeed, 
the truth is that the mischief and danger were greater in the former 
case because the masters of vessels can see a closed bridge and can 
know that the obstruction is there, and then can and naturally will 
stop before they reach it. But where the draw is open it is liable to 
be closed at any moment on a signal from the approaching engine or 
train seeking to cross it, without any notice or knowledge that it is 
to be closed by the master of the vessel, and unless the masters of 
vessels give signals, and get safety signals from bridge tenders in 
return, where the draws are open, they are liable to suffer at any 
'moment from the mischief and danger that it was the object of the 
regulations of the Secretary to avoid. 

A construction of these rules that they are inapplicable to cases 
in which masters of vessels are approaching open draws in this ha,r- 
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bor leaves the mischief and danger in such cases without the pre- 
ventive safeguards the Secretary sought to provide, while an inter- 
pretation that they include and are applicable to such cases effects 
his intention, accomplishes- his purpose, represses the mischief he 
sought to avoid, and advances the remedy he provided. A careful 
perusal of all these regulations and a thoughtful consideration of 
their purpose and effect satisfies that they are not so inconsistent 
with a construction which shall accomplish this end that it ought 
not to be given them. And our conclusion is that the true interpre- 
tation of regulations 10 and 12 is that they require the masters of ves- 
sels approaching open draws in the bridges in Duluth harbor speci- 
fied in those regulations, for the purpose of passing through those 
bridges, to give the opening signals prescribed therein for the purpose 
of keeping those draws open until their vessels can pass through, and 
to secure the return safety signals there prescribed from the bridge 
tenders before attempting to pass. > 

The act of the captain of the Sonoma in giving the opening sig- 
nal as he approached the bridge which he knew was open indicates 
that he was not oblivious of the danger of attempting to pass without 
giving that signal, and having given it he fell directly under the pro- 
vision of rule 10 that he should watch for the return signal from 
the bridge tender, and that if the return signal was not received at 
once he should repeat the opening signal and check down his vessel, 
so that he could stop before he reached the bridge. These things it 
was his plain duty to do. If he had done them, the collision in all 
probability would not have resulted. His failure to do them direct- 
ly contributed to cause the collision, and it was error to render a de- 
cree in favor of his employer, the Steamship Company. 

The decree below must therefore be reversed, with costs, and the 
case must be remanded to the District Court, with directions to ren- 
der a decree in favor of the defendant ; and it is so ordered. 



GREAT NORTHERN RY. CO. v. BLAINE OOUNTT, NEB., et aL 

(Circuit CJourt of Appeals, Eighth Circuit September 2, 19ia) 

No. 5061. 

Courts ^s=>405® — Federal Courts — Circuit Court of Appeals — Jurisdic- 
tion. 

Where suit was dismissed by District Court solely on ground of want of 
Jurisdiction over subject-matter, Circuit Court of Appeals Is without Joria^ 
diction to review such decree. 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Hunger, Judge. 

Suit by the Great Northern Railway Company against Blaine County, 
Neb., and others. From a decree dismissing the suit, complainant ap- 
peals. Appeal dismissed. 
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Sanf ord H. E. Freund, of St. Paul, Minn. (E. C. Lindley, of ?>t. Paul, 
Minn., on the brief), for appellant. 

Willis E. Reed, Atty. Gen. (George W. Ayres, Sp. Asst. Atty. Gen., 
on the brief), for appellees. 

Before SANBORN and GARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. Great Northern Railway Company, a 
corporation, brought a suit in equity against Blaine county. Neb., and 
its county treasurer, as such officer and as an individual, against 13 
other counties in that state, and their respective county treasurers as 
such officers and as individuals, and against each of the members of 
the state hoard of equalization and assessment of the state of Nebraska, 
to enjoin them from collecting certain taxes for the year 1914 levied 
against the complainant in the 14 counties, aggregating $16.40. The 
complainant alleged, as grounds of jurisdiction of the court below, di- 
versity of citizenship and the threatened violation of the Fourteenth 
Amendment and other parts of the Constitution of the United States, 
by the proposed collection by the defendants of these taxes which it 
averred were ill^al and void. Regarding the amount involved in the 
suit, it alleged the amount of the taxes levied against it in each county, 
from which it appears that the largest amount levied in any coimty 
was $2.97 ; that the defendants have proceeded to make like ill^al and 
imconstitutional levies for the year 1915, and that they will continue 
to make and collect such levies unless enjoined ; that these levies have 
been made against it, although it does and has done no business in 
that state, has no property, and has operated no cars in that state, 
because, pursuant to a contract it has with the Pullman Company, it 
temporarily loaned to that company during the year 1914, and that 
company operated across the state of Nebraska, 10 of its sleeping cars 
in through interstate trains on the Chicago, Burlington & Quincy Rail- 
road, 4 for a single round trip, 1 for 3 round trips- and S for 12 round 
trips ; that the complainjant's failure to perform its contract with the 
Pullman Company would injure it in excess of $5,000; that the de- 
fendants threaten to seize one or more of its cars in order to collect 
these taxes, thereby rendering it impossible for the Railroad Company 
to furnish cars pursuant to its contract with the Pullman Company ; 
that each of its sleeping cars is worth $10,000; that any seizure of one 
of them to collect these taxes would be an interference with and a 
deprivation of its right under the Constitution and laws of the United 
States to loan its cars to the Pullman Company for temporary passage 
across the state of Nebraska in continuous trips in interstate com- 
merce; and that the value of that right to loan its cars in the way 
provided in its contract is in excess of $10,000. The complainant al- 
leged carefully and in detail the statutes of Nebraska and the pro- 
ceedings of the officers of that state under which these taxes were 
levied, and the facts showing that the complainant was without any 
adequate remedy at law ; but in the view this court is compelled to take 
of this case it is unnecessary to recite these averments. 
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The defendants moved to dismiss this suit upon the ground that 
the complaint did not state facts sufficient to constitute a cause of ac- 
tion in favor of the complainant and against the defendants, or any 
of them, and upon consideration of this motion the court below ren- 
dered a final decree, the material part of which is in these words : 

"The court finds that the suJJt does not reaUy involve a controversy within 
the jurisdiction of this court, and the suit is therefore dismissed for lack of 
jurisdiction, at plaintifiTs costs.*' 

The complainant appealed and assigned as error: (1) That the 
court erred in dismissing the suit ; (2) that it erred in dismissing the 
suit for lack of jurisdiction ; (3) that it erred in ruling that the amount 
in dispute in the suit was less than $3,000; and (4) that it erred in 
ruling that the amount in dispute in the suit was not sufficient to give 
the court jurisdiction. 

From the facts which have now been stated it clearly appears that 
this is a case which was dismissed by a final decree of the District 
Court for want of power of that court as a federal court to take juris- 
diction of its subject-matter, without considering or deciding any other 
question, so that the only issue of law presented by the record for 
review is this question of the jurisdiction of the court below. When 
the case was argued in this court the question whether or not this 
court had jurisdiction to review the decision of the court below of 
this question of that court's jurisdiction at once suggested itself and 
was called to the attention of counsel for the plaintiff, and they have 
cited, in support of the jurisdiction of this court. Mississippi Railroad 
Commission v. Illinois Central R. R. Co., 203 U. S. 335, 342, 27 
Sup. et. 90, 51 L. Ed. 209, American Sugar Refining Co. v. New 
Orleans, 181 U. S. 277, 21 Sup. Ct. 646, 45 L. Ed. 859, Baltimore & 
Ohio R. R. Co. V. Meyers, 62 Fed. 367, 371, 10 C. C. A. 485, Rust v. 
United Waterworks Co., 70 Fed. 129, 132, 17 C. C. A. 16, and The 
Presto, 93 Fed. 522, 35 C. C. A. 394. The opinions in these cases 
have been read and carefully considered, but they have failed to con- 
vince that the ca.se in hand is within the jurisdiction of this court 
This rule is so firmly established by repeated and controlling decisions 
of the federal courts that in our opinion it is not now open to discus- 
sion or debate. 

In every case in which a party is defeated by a final judgment, order, 
or decree of a United States District Court, on the sole ground that 
that court has no jurisdiction as a federal court of the parties or of 
the subject-matter, and the record discloses the fact that the jurisdic- 
tion of that court was decided, and no other question was decided, so 
that the only question the record presents for review is the jurisdic- 
tion of the United States District Court, the Supreme Court has ex- 
clusive jurisdiction, and the Court of Appeals has no jurisdiction to 
review that judgment or decree. The case in hand falls under this 
rule. Davis & Rankin Bldg. & Mfg. Co. v. Barber, 60 Fed. 465, 9 C 
C. A. 79; Cabot v. McMaster, 65 Fed. 533, 13 C. C. A. 39; United 
States V. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 39, 39 L. Ed. 87; Da^-is 
V. Cleveland, C, C. & St h. Ry. Co., 156 Fed. 775, 777, 84 C. C. A. 
453, 455; Davis v. C, C, C. & St. t. Ry. Co., 217 U. S. 157, 169, 171. 



Digitized by 



Google 



GREAT NORTHERN BY. CO. V. BLAINE COUNTY, NEB. 551 

172, 30 Sup. Ct. 463, 54 L. Ed. 706, 27 L. R. A. (N. S.) 823, 18 Ann. 
Cas. 907; St Louis Cotton Compress Co, v. American Cotton Co., 
125 Fed. 196, 197, 60 C. C. A. 80, 81 ; Evans-Snider-Buel Co. v. Mc- 
Caskill, 101 Fed. 658, 660, 41 C. C. A. 577, 579; Dudley v. Board of 
Com'rs of Lake County, 103 Fed. 209, 43 C. C. A. 184; Hays v. 
Richardson, 121 Fed. 536, 537, 57 C. C. A. 598; Campbell v. Golden 
Cycle Min. Co., 141 Fed. 610, 612, 73 C. C. A. 260, 262; Morrisdale 
Coal Co. V. Pennsylvania R. R. Co., 183 Fed. 929, 939, 944, 106 C. C. 
A. 269, 279, 284. 

In the leading case of United States v. Jahn, 155 U. S. at page 114, 
15 Sup. Ct. at page 41 (39 L. Ed. 87), the Supreme Court laid down 
certain rules for determining the jurisdiction of that court and of the 
Courts of Appeals to review decisions on the jurisdiction of the Dis- 
trict Courts rendered by those courts, the first two of which read in 
this way : 

(1) "If the Jurisdiction of the Circuit Oourt is in issue and decided in favor 
of the defendant, as that disposes of the case, the plaintiff should have the 
question certified and take his appeal or writ of error directly to this court." 
(2) **If the question of jurisdiction is in Issue, and the Jurisdiction sustained, 
and tbea Judgment or decree is rendered in favor of the defendant on the 
merits, the plaintiff, who has maintained the Jurisdiction, must appeal to the 
Circuit Cburt of Appeals, where, if the question of Jurisdiction arises, the Cir- 
cuit Oourt of App^s may certify it." 

Turning now to the cases cited by counsel for the plaintiff (American 
Sugar Refining Co. v. New Orleans, 181 U. S. 277, 283, 21 Sup. Ct. 
646, 45 L. Ed. 859, and Baltimore & Ohio R. Co. v. Meyers, 62 Fed. 
367, 371, 10 C. C. A. 485), they do not rule the case in hand, because 
the facts in those cases bring them under the second rule, while the 
facts in this case place it under the first. Again, it is an established 
rule, for the determination of the jurisdiction of the Courts of Appeals 
and the Supreme Court to review decisions by the District Courts of 
their jurisdiction, that where the final decree or order challenged ad- 
judges the jurisdiction of the District Court alone, and no other ques- 
tion, the Supreme Court has jurisdiction; that where it adjudges the 
jurisdiction of the District Court and other questions, the Courts of 
Appeals have jurisdiction to review both the jurisdictional question 
and the other questions determined. For example, a general order 
or decree for the plaintiff or the defendant, without more, is an ad- 
judication of the question of jurisdiction and all other questions in 
the case. Indian Land & Trust Co. v. Shoenfelt, 135 Fed. 484, 487, 
68 C. C. A. 196, 198. From such a decree the Court of Appeals might 
take jurisdiction of and decide both the question of jurisdiction and 
all the- other questions necessary to a determination of the validity of 
the decree. The cases of Mississippi Railroad Commission v. Illinois 
Central R. R. Co., 203 U. S. 335, 27 Sup. Ct. 90, 51 L. Ed. 209, and 
Rust v. United Waterworks Co., 70 Fed. 129, 17 C. C. A. 16, are of 
this class, and they do not govern the decision in the case at bar, be- 
cause in this case the record and the decree of the court conclusively 
show that the only question decided or adjudged by the court below 
was the question of the jurisdiction of that court, and all the other 
questions in this case were left without decision or adjudication. 
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In The Presto, 93 Fe4. 522, 35 C. C. A. 394, the only other case 
cited by counsel for the plaintiff, there was a libel in rem ; the claim- 
ant excepted on the grounds that the court had no jurisdiction and 
that there was a misjoinder of parties. The District Court sustained 
the first exception, and the Court of Appeals of the Fifth Circuit, 
without discussion of the legal issue, remarked that it was of the opin- 
ion it could entertain jurisdiction, because the exceptions in the lower 
court involved other questions than that of the jurisdiction of that 
court, although those other questions were not decided below, and 
then it dismissed the appeal for lack of an appeal bond. This decision 
was rendered in 1899, and, so far as the court can ascertain, has not 
been followed. In view of the great weight of authority to the con- 
trary, to which reference has been made in this opinion, this court is 
unwilling to be the first to follow that lead. The remarks of Circuit 
Judge Gilbert in Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 
109 Fed. at page 498, 48 C. C. A. at page 350, stated the law ap- 
plicable to this case, as it has long been established, when he said : 

"It is a case in which the question of the Jurisdiction of the Circuit Court 
only is in Issue. That question was decided in favor of the defendants, and 
the case was thereby disposed of. Although there were other questions pend- 
ing before the court at the time of ruling upon the question of Jurisdiction 
and dismissing the suit, those questions have not been determined, and are 
not involved in the present appeal. They are questions upon which the 
Judgment of the Circuit Court has not been taken. It cannot be assigned as 
error that the Circuit Court failed to deny the appellees* motion for an ex- 
tension of time within which to take testimony, or that it failed to allow the 
appellant's motion for a decree upon the pleadings. There has been no decision 
of any question in the case except the question of Jurisdiction. l%e act creat- 
ing the Circuit Courts of Appeals does not give them Jurisdiction to review a 
Judgment of a Circuit Court which sustains objection to its Jurisdiction, and on 
that ground dismisses the suit. The question which is before us is not affected 
by the fact that the Circuit Court, at the time of ordering such dismissal, had 
before it other motions and questions which, for the reason that it denied Its 
own Jurisdiction, it never decided." 

Finally, the Supreme Court has decided that it has jurisdiction on 
a direct appeal to or writ of error from it to review an order or 
decree of dismissal of a suit by the District Court on the sole ground 
that it has no jurisdiction of the suit because the amoimt invcJved is 
less than the amount required. Wetmore v. Rymer, 169 U. S. 115, 18 
Sup. Ct. 293, 42 Lr. Ed. 682. The unavoidable conclusion is that this 
court is without jurisdiction to review or determine the validity of 
the decree which dismissed this suit on the sole ground that that court 
had no jurisdiction thereof, and decided no other question. 

The appeal must therefore be dismissed; and it is so ordered. 
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BOBHMEK V. PENNSYLVANIA R. CO. 
(Circuit Court of Appeals, Second Circuit May ^.0, 1918.) 

No. 113. 

1. Masteb and Servant «=>111(1) — Safety Appmance Act— Grabibons. 

Safety Appliance Act March 2, 1893, § 4 (Comp. St. 1916, § 8608), re- 
quiring railroads to provide cars used in interstate commerce with se- 
cure grabirons on tl;Le ends and sides of each car, was not violated W 
using a car having a grablron at each side at one comer for use while 
operating the pin lever, and grabirons on each end of the car opposite 
to the pin lever. 

2. Master and Servant ^:3»155(3) — Safety Appliance Act— Nejoligencet— 

Warning. 

A railroad's failure to warn ^ther an experienced brakeman or a 
green hand that some cars of an older style had grabirona on only two 
comers, while others were equipped on all four corners, was not neg- 
ligence, as such warning would have added nothing to their observa- 
tion, and as it might assume either that they \^uld not act without look- 
ing or had already learned that they could not rely upon a safe support. 

3. Master and Servant ^=s>235{1) — Safety Appliangb8-~Contbibutory Neg- 

IjIGENCE-^DEFEWSE. 

A student brakeman, attempting to board a car to reach the brakes, 
and who at one corner of the car put his hands and feet where he sup- 
posed there was a grabiron and slU, but where the car had grabirons on 
only two corners, was guilty of contributory negligence, which, the case 
in that aq^ect being at common law, was a defense to his action for in- 
Jury. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by Michael U. Boehmer against the Pennsylvania Railroad 
Company. From a judgment dismissing the complaint, plaintiff brings 
error. Affirmed. 

Writ of error to a judgment of the District Court for the Western District 
of New York (Thomas, J., presiding), dismissing a complaint after trial for 
failure of proof. The Jurisdiction of the District Court depended upon diverse 
citizenship and on the Safety Appliance Act (Act March 2, 1803, c- 196, 27 
Stat 531 [Oomp. St. 1916, §§ 8605^«612]). The action was for injuries 
caused to the plaintiff by one of the defendant's cars while he was in the 
defendant's ^nploy, through the supposed negligence of the defendant. 
The specific failures charged were the ipiproper equipment of the car with 
grabirons and sills in accordance with the statute, and in failing to in- 
struct the plaintiff that the defendant would operate such cars along* 
with those properly equipped. The facts disclosed upon the trial were that 
the plaintiff engaged with the defendant as a brakeman in September, 
1915, had taken a student trip, so called, over the entire system, and at 
the time of the accident, in the night of November 8, 1915, was employ- 
ed in switching freight cars at Brockton, N. Y. A refrigerator car, not the 
property of the defendant, stood upon the Nickel Plate tracks, and was to be 
transferred into a freight train being made up by one of the defendant's en- 
gines and crew, to which the plaintiff was detailed. It became necessary to 
take this car out of the train where it stood and drill it into the proposed 
train. At some stage of this maneuver the car was shunted along the track, 
and the plaintiff tried to board it, so as to get to the top and put cm the 
brakes. He chose one comer of the car at which there was no grabiron and 
no sill, putting his hands where he supposed the grabiron would be and his 
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foot where he supposed the sill woold be. He fell tinder tbe car, and his 
foot was crushed and had to be amputated. It was dark at the time, and 
he carried a lantern. The car In question had a grabiron on each side of 
the car at one comer, where the pin lever for coupling and unooupllng ex- 
tends aloDg the end nearly to the comer. It had other grablrons on eadi 
end of the car at the side opposite to the pin lever, and had two ladders, ooe 
on each end of the car at the same side as the pin lever. 

Tv^'O charges are mad^: First, that the car was not properly equiiq>ed un- 
der the Safety Appliance Act; and, second, that the defendant ought to have 
warned the plaintiff that some of the cars which it handled were not equip- 
ped according to the more modem requirements which provided that there 
should be two grabirons on each side of the car, with sills beneath them. 

Sullivan, Bagley & Wechter, of Buffalo, N. Y. (Thomas A. Sul- 
livan, of Buffalo, N. Y., of counsel), for plaintiff in error. 

Rumsey & Adams, of Buffalo, N. Y. (H. J. Adams, of Buffalo, N. 
Y., of counsel), for defendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The only statutory requirement applicable to this car 
at the time in question was that of section 4 of the act of March 2, 
1893 (Comp. St. 1916, § 8608), which provides as follows: 

"ITntil otherwise ordered by the Interstate Commerce Commission, It shall 
be unlawful for any railroad company to use any car in interstate commerce 
that is not provided with secure grabirons or handholds in the ends and sides 
of each car for greater security to men in coupling and uncoupling cars*" 

The first question is whether this provision was not fulfilled. At 
each end of the car there was a pin lever operating the automatic 
coupler. This pin lever came out nearly to the comer. At each side, 
near to these corners, was a grabiron and a sill, so situated that a 
man could use them while operating the pin lever. There were also 
grabirons on each end of the car opposite to where the pin levers 
were. It appears to us that the language of the section was complied 
with. It is clear that the number of grabirons was not specified and 
it is only by the act of April 14, 1910 (36 Stat. 298, c. 160) as amended 
by that of March 4, 1911 (Act March 4, 1911, c. 285, 36 Stat. 1397), 
that the number of grabirons could be prescribed by the Interstate 
Commerce Commission. Since that time the Interstate Commerce 
Commission has provided that there shall be grabirons on both ends 
of each side of the car, with sills under them, and ladders on each 
side of each end of the car. This, however, is a new provision, and 
*iot in effect on November 8, 1915, 

Section 4 of the act of 1893 was designed to promote the safety 
of the "men in coupling and uncoupling cars," and the grabirons wi 
the side were probably included to give some hold while the men op- 
erated the pin levers. We do not see, however, how a grabiron on 
the side of the car away from that towards which the pin lever ex- 
tended could by any construction be of assistance in coupling and 
imcoupling. If a man was coupling or uncoupling on the side op- 
posite to that at which the pin lever came out, he could do nothing 
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without going between the cars, as there was no other way in which 
he could reach the coupling devices. While in there he was entitled 
to the protection of a grabiron at the end of the car, which he had in 
this case ; but a grabiron at the side of the car at that point would 
have been absolutely no protection to him, as he could not possibly 
have reached it in case of emergency. So it seems to us that tfie only 
grabirons on the side of the car contemplated by the act of 1893 were 
the two actually in place on the car in question. The later provision 
for four grabirons on the sides of the car goes along with the require- 
ment for two ladders on each end of the car, so that a man may swing 
to the sill and mount the ladder; but it could not be a iwotection in 
coupling and uncoupling cars. We therefore conclude that the act 
of 1893 was not violated by the car in question. 

[2,3] The remaining question is whether the defendant owed the 
plaintiff a duty to inform him that some of the cars had grabirons on 
only two comers while others had not. The proportion between those 
cars equipped on all four comers and those equipped on two does not 
appear. We have only the statement of the engineer that he saw 
several such cars every day, which we accept as equivalent to saying 
that any man in the service of the company would encounter them 
daily several times. Therefore, as to men whom custom had fa- 
miliarized with the existing conditions, it can hardly be said that in- 
structions would have added anything to the facts patently and re- 
peatedly before them. If that very custom betrayed them in a given 
instance, it was for lack of an equipment which should respond to 
the inevitable inattention that long custom breeds, and such equip- 
ment happily now exists. Instmctions would not help in such ^ a sit- 
uation, and we cannot charge the defendant with what would have 
been an idle thing. 

As to green men the case is different. I have some doubt whether 
we should assume thit they would necessarily observe such relatively 
exceptional equipment. While it was a most unexpected thing to hap- 
pen, it seems to me doubtful whether it passes so far beyond possi- 
bilities reasonably to be anticipated as to justify its exclusion from 
that latitude which a jury should be allowed in fixing fault. The par- 
ties did not stand upon an equality in knowledge, and there seems to 
me a question whether the defendant might assume that the excep- 
tional equipment had in less than two months come to the plaintiff's 
attention, or that he would not be misled by the much greater pro- 
portion of modem cars. However, my colleagues believe that, as 
the ©Id style was equally open to his observation, the defendant had 
the right to assume either that he would not act without looking, or, 
if he had got .so far as to establish instinctive habits, he would have 
already learned that he could not rely upon a safe support. In any case, 
they think, he cannot be excused from contributory negligence, which, 
the case in this aspect being at common law, is a defense. 

None of the authorities that are mentioned by either party seem 
to us to have any place in the discussion. Of course, we do not assume 
that the act of 1893 was abrogated by the act of April 14, 1910, or 
of March 4, 1911. Illinois Central Ry. Co. v. Williams, 242 U. S. 
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462, 3/ Sup. Ct. 128, 61 L. Ed. 437, United States v. Norfolk & West- 
ern (D. C) 184 Fed. 99, and United States v. B. & O. Ry. (D. C.) 
184 Fed. 94, do not decide that handholds and grabirons are neces- 
sary on both ends of each side of the cars, as the plaintiff contends. 
. Judgment aflBrmed, with costs. 



WHITTAKEB v. BRANNAN et al. ♦ 

(Circuit Court of Appeals, Fourth Circuit April 30, 1918.) 

No. 1607. 

1. Constitutional Law ^=s>80(2) — ^Prisons ^=»13 — Judiciax ob Ministerial 

Function — Tbajrsteb of Pbisonebs. 

The provision of Act March 2, 1911, c. 192» authorizing transfer, by 
direction of the commissioners of the District of Columbia, from jail to 
workhouse of prisoners sentenced to jail, enters into the sentence, and 
so is not a grant to administrative officers of Judicial power, exteoding to 
changing sentence. 

2. Constitutional Law <8=942 — ^Pbbsons Entitled to Raibk Question. 

Validity of statute, as requiring prisoners awaiting trial to work, cannot 
be questioned by persons not so situated. 

3. Habeas Cokptjs <&»113(12) — ^Appeal — Facts Not Proved. 

A fact on which petitioners in habeas corpus had the burden of proot 
not having been proved, cannot avail t^^n on appeal from an order in 
their favor, based on another ground. 

4. Prisons ^=3>13 — ^Tbansfeb or Pbisonebs — ^Wbitxkn Obdeb. 

No statute requiring It, order of proper officials for transfer of prisonen 
from one penal institution to another need not be In writing. 

Appeal from Ae District Court of the United States for the Eastern 
District of Virginia, at Alexandria; Edmund Waddill, Jr., Judge. 

Habeas corpus by Eunice D. Brannan and others against W. H. 
Whittaker. From an order in favor of petitioners, respondent ap- 
peals. Reversed. 

Conrad H. Syme, Corp. Counsel, and F. H. Stephens, AssL Corp. 
Counsel, both of Washington, D. C, for appellant. 

Matthew E. O'Brien, of Washington, D. C., for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. The appellees, Mrs. Eunice D. Brannan 
and others, were convicted on November 15, 1917, in the police court 
of the District of Columbia, of unlawful assembly, and sentenced to 
pay a fine of $25 each, and in default of payment, to be committed to 
the Washington asylum and jail, to serve a term of imprisonment 
The duration of imprisonment of nearly all the appellees was limited 
to 15 days. On default of payment of fine, by an oral direction of the 
commissioners of the District of Columbia, the appellees were deliver- 
ed to the custody of the superintendent of the workhouse at Occoquan, 
Va., to be there imprisoned for the term of their respective sentences. 

^3»For oUier cases se« same topic & KEY-NUMBER in aU Key-Numbered Digests A Isdexei 
^Rehearing denied July 3, 19i8. 
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While imprisoned in the. workhouse, they applied to the District Judge 
for the Eastern District of Virginia, under habeas corpus proceedings, 
to be released from confinement in that institution, on the grounds: 
First, that the transfer to the workhouse was unlawful, because the 
act of Congress under which it was made was unconstitutional; sec- 
ond, that some of the defendants were carried to the workhouse for 
confinement before their confinement to the asylum and jail had com- 
menced ; third, that the transfer was made on the mere oral direction 
of the commissioners of the District ; fourth, that the treatment of the 
appellees in the workhouse was cruel and illegal. No question was 
made as to the jurisdiction of the police court or the legality of the sen- 
tences. 

Upon the petition, return, and evidence taken, the District Judge 
held that the transfer to the workhouse and confinement therein were 
illegal, because made on the mere oral order of the commissioners, 
and on this ground ordered the petitioners to be returned to the Asylum 
and jail. Whittaker, the superintendent of the workhouse, appeals. 

At the argument, it was conceded that the terms for which the ma- 
jority were sentenced had expired, but three of them, Mrs. Brannan, 
Mrs, Butterworth, and Miss Weeks were released by the District Court 
on recognizance conditioned to abide the judgment of this court. It 
follows that a reversal of the judgment would be effectual only as to 
these appellees, and those appellees, if there be any, whose terms of 
imprisonment have not expired. 

In the appropriation bill for the District of Columbia of the 2d of 
March, 1911, under the head of "Workhouse," an appropriation is 
made, "in connection with removal of jail and workhouse prisoners 
from the District of Columbia to a site acquired for a workhouse in 
the state of Virginia." The enactment here involved is as follows : 

''Provided, that the Supreme Court of the District of Ck>lu]i]bla, the Attor- 
ney General, and the' warden of the District of Columbia jail, when so re- 
quested by the commissioners of the District of Columbia, shall deliver into 
the custody of the superintendent or the authorized deputy or deputies of 
said superintendent' of said workhouse, male and female prisoners sentenced 
to confinement in said jail, for offenses against the common law or against 
statutes or ordinances relating to the District of Columbia, and, in the dis- 
cretion of the Supreme Court of the District of Columbia and the Attorney 
General, male and female prisoners serving sentence in said Jail for offenses 
against the United States, for the purposes named in the law authorizing the 
acquisition of the site for said woriihouse and such other worlc or services 
as may be necessary, in the discretion of the commissioners of said Distilct, 
in connection with the construction, maintenance, and operation of said work- 
house, or the prosecution of any other public work at said institution or in 
the District of Columbia: Provided further, that, on the direction of said 
Commissioners, male and female prisoners confined in any existing workhouse 
or in the Washington asylum and Jail of the District of Columbia, shall be 
delivered into tlie custody of said superintendent or the authorized deputy or 
deputies of said superintendent aforesaid, to perform similar work or serv- 
ices to those hereinbefore required of male and female prisoners serving sen- 
tences in the District of Columbia jail." Act March 2, 1911, a ld2, 36 Stat. 
1002. 

[1] The constitutionality of the statute is attacked on the ground 
that it vests in the commissioners of the District of Columbia judicial 
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power extending to the point of changing a sentence to confinement in 
the asylum and jail to confinement in the workhouse. This position is 
based on a misapprehension. The two institutions are parts of the 
statutory penal system of the District of Columbia, provided for the 
confinement and care of its criminals. A sentence after conviction of 
crime has impressed on it, as a part of it, every existing statutory en- 
actment relating to its execution. The provision of the statute author- 
izing transfer to the workhouse by direction of the commissioners was 
attached by law to the sentence, and had the same eflFect as if the court, 
under statutory authority, had expressed in the sentence that the con- 
vict might be transferred to the workhouse under order of the commis- 
sioners. The transfer of prisoners under sentence from one penal 
institution to another, when authorized by statute law in force at the 
date of the sentence, and when the transfer imposes no hardship be- 
yond that contemplated by the sentence, is the exercise of a ministerial 
function. Denial by the courts of the power of the L^islature to 
confer this discretion to transfer from one prison to another on minis- 
terial officers charged with the management of prisons would be judi- 
cial usurpation, resulting in great injustice, not only to the public, but 
to the convicts themselves. This case is illustrative, for it affirmatively 
appears that the asylum and jail would have been so crowded that the 
appellees could not have been properly taken care of in that institution. 
The statute does not impose greater hardship of imprisonment in the 
workhouse than in the asylum and jail. Indeed it negatives such an 
intention by providing that prisoners transferred to the workhouse may 
be required "to perform similar work or services to those hereinbefore 
required of male and female prisoners serving sentence in the District 
of Columbia jail." 

[2] The appellees, not being persons imprisoned and awaiting trial, 
are not in a position to assail tiit statute on the ground that it requires 
such prisoners to work before conviction, even if that construction 
could be placed on the statute. 

[3] Nor is the technical point that they were taken direct to the 
workhouse after sentence, before they had been confined in the asylum 
and jail, even if meritorious, available to the appellees before us. The 
burden of proving that they were of the number who were not actually 
transferred from the asylum and jail was on the appellees. Holden v. 
Minnesota, 137 U. S. 485-492, 11 Sup. Cti 143, 34 L. Ed. 734; 21 Cyc 
322. It was affirmatively proved that Mrs. Brannan was transferred 
from the asylum and jail, and no proof was offered that Mrs. Butter- 
worth and Miss Weeks, or any of the appellees whose sentences have 
not expired, were taken to the workhouse without being first confined 
in the asylum and jail. 

[4] The proposition that the direction of the commissioners to 
transfer the prisoners to the workhouse was invalid, because not made 
in writing, is without support in principle or authority. No doubt it 
is desirable to keep a record of all such orders, but lack of a record 
does not impair the validity of the action. No statute requires the di- 
rection of the commissioners for the transfer to be in writing. Writ- 
ing adds nothing to the force and effect of individual or official action, 
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unless writing is expressly or by necessary implication required by law. 
United States v. Dandridge, 12 Wheat. 64, 6 L. Ed. 552; United States 
V. Fillebrown, 7 Pet. 41, 8 L. Ed. 596; Handley v. Stutz, 139 U. S. 
417, 11 Sup. Ct. 530, 35 L. Ed. 227; Denver v. Arizona R. Co., 233 U. 
S. 601, 34 Sup. Ct. 691, 58 L. Ed. 1111. It was proved beyond doubt 
that the commissioners were acting together in their official capacity 
when they directed that the appellees should be transferred to the 
workhouse. 

The District Judge did not pass upon the effect of the allegation of 
the petition that the appellees were improperly treated in the work- 
house, and counsel for appellees did not maintain at the argument that 
the appellees were entitled to release on that ground. 

Reversed, 



LUDLOW et al. r. CITY OF LUDLOW et aL 

(Circuit Court of Appeals, Sixth Circuit July 2, 1918.) 

No. 8077. 

1. OouBTS «=»366(1) — Federal Courts— Construction of State Statutes. 

The construction of a state statute by the highest eourt of the state 
must be accepted by the federal courts. 

2. Municipai« Cobposations «=»414(2) — "Obioihal Oonstbuotion" — ^£x- 

PBNSSS.^ 

Where a highway has been constructed by certain municipalities, and 
taxpayers have contributed to Its cost in order to complete the Improve- 
ment, the main expense having been borne ^through a bond issue, and not 
by the abutting lot owners, the construction was not an original one, un- 
der Ky. 9t 9 3564, so that, on the passage of an ordinance to Improve such 
highway, the cost may be Imposed as for "original construction" upon abut- 
ting landowners, Instead of upon taxpayers generally, under section 8565. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Original Construction.] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by William S. Ludlow and another against the City of Ludlow 
and others for injunction. From a dismissal of the petition as not 
stating a cause of action, plaintiffs appeal. Motion to dismiss sus- 
tained. 

Myers & Howard, of Covington, Ky., for appellants, 
Herbert Jackson, of Cincinnati, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case concerns the validity of an assessment 
proposed to be levied for a street improvement, and is determinable 
according to a distinction existing in Kentucky between original con- 
struction and reconstruction of municipal highways. The first of these 
terms signifies an improvement made at the expense of the abutting 
property holders, and \he second denotes subsequent maintenance at 

• ^s»Por otiier cases see same topic & KBT-NUMBER in all Key-Numbered DigesU it Indexes 

Digitized by VjOOQIC 



.560 252 FEDERAL BEPOBTBB 

the expense of the general taxpayers. Plaintiffs seek to enjoin the 
first method, and to enforce the second, with respect to the improve- 
ment in question. Defendants moved to dismiss the petition, for the 
reason that it does not state facts sufficient to constitute a cause of ac- 
tion. The motion was granted, and plaintiffs appeal. 

The petition alleges that the highway was laid out, opened, and c(mi- 
structed pursuant and according to the provisions of a statute entitled 
"An act to provide for the construction of a public highway in Kenton 
county, Ky., by the cities of Covington and Ludlow and the town of 
West Covington, at the cost of said municipalities." Chapter 1559 of 
Acts of 1889-90, vol. 3, p. 817. That the statute provided that the 
aggregate cost of the improvement should not exceed $24,000, that the 
municipalities — Covington, West Covington, and Ludlow — were to 
provide for payment of the sums respectively required) 6i them 
through the issue of bonds not to exceed the sum of $8,000 ; that upjon 
completion of the highway the portions lying within the respective 
municipalities were to become public streets thereof and be kept in re- 
pair the same as their other streets. That the sum so provided to meet 
the entire cost of the improvement was insufficient ; that the plaintiffs, 
relying upon a provision of the statute requiring the municipalities to 
keep their several portions of the highway in repair, "gave in materials 
and money" more than $8,000 toward the construction of the improve- 
ment; and that the "highway could not have been completed other- 
wise." That the city of Ludlow has permitted its portion of the high- 
way to become and for a long period of time to remain out of repair, 
and has passed an ordinance providing for the improvement of the 
highway, designating the improvement as an original construction, with 
**brick, bitulithic, or granite at the sole cost and expense' (except so 
much as the street car company operating thereover is required to pay) 
of the owners" of the lots and parcels of land abutting thereon. 

[1, 2] The controlling question is whether, in view of the plaintiffs' 
contribution toward the cost of opening and constructing the highway, 
the city is entitled to provide for defraying the cost of the proposed 
improvement through special assessment upon the abutting property, 
or is bound to provide therefor through general taxation. The appli- 
cable statutes have been construed by the Court of Appeals of Ken- 
. tucky, and the general rule is that the construction of a state statute by 
the highest court of the state must be accepted by the federal courts. 
Under the very statutes here involved, including the one under which 
this particular highway was opened and constructed, the right of the 
city of Ludlow to impose the special assessment in dispute has been 
twice sustained by the Court of Appeals. Carran v. City of Ludlow, 
174 Ky, 529, 530, 192 S. W. 526; McCoy v. Carran, 179 Ky. 590, 201 
S. W. 463. In the McCoy Case it was claimed that the plaintiff's "an- 
cestors and predecessors in title donated a portion of their property for 
the purpose of constructing the Ludlow highway." 179 Ky. 593, 201 
S. W. 464. Further, it was alleged in tliat case, as it is in the instant 
case, that the earlier Carran suit was brought "at the instance of the 
city and the city agreed to pay the cost of the litigation," but this was 
disposed of in the McCoy Case upon the ground that "there was a real 
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controversy between the parties" to the case. 179 Ky. 593, 201 S. W. 
464. The most that can be said of the donation made by the ances- 
tors and predecessors in title of Mrs. McCoy and the contribution made 
in the present case is that the former was property and the latter ma- 
terials and nioney ; but both were in principle the same and were vol- 
untary. Under the rule of decision prevailing in Kentucky, the test at 
last of the city's right to provide through special assessment to pay for 
the proposed improvement is whether, as respects this highway, such 
an assessment has ever been imposed before; it manifestly has not. 
The rule applicable to such a case was stated and supported by Judge 
Cochran. His opinion is approved, and the decree affirmed. The 
opinion follows: 

COCHRAN, District Judge. This cause is before me on defend- 
ant's motion to dismiss the bill. The plaintiffs own real estate in de- 
fendant city abutting on the Covington, West Covington, and Ludlow 
highway, and the relief they seek is an injunction against the improve- 
ment of the portion of the highway within the defendant city under an 
ordinance adopted May 11, 1916, whereby it is provided that the cost 
and expenses of the improvement shall be assessed against the abutting 
property owners, including plaintiffs. The defendant city is a city of 
the fourth class. By section 3564 of Kentucky Statutes, a portion of 
the charter of cities of the fourth class, provision is made for the origi- 
nal construction of any street or road in such cities at the exclusive 
cost of the owners of lots abutting thereon. And by section 3565 it is 
provided that the cost of reconstructing public ways, streets, or alleys 
or repairing same shall be borne exclusively by the cities. 

The ground upon which the relief is sought is that such improve- 
ment is not original construction, but reconstruction. It is claimed 
that the original construction was had when the highway was first 
built under chapter 1559 of Acts of 1889-90, vol. 3, p. 817, at the joint 
expense of the three cities and of plaintiffs, who voluntarily contributed 
an equal amount with each of these cities to its building. But it is 
well settled by decisions of the Kentucky Court of Appeals that such 
building was not original construction within the meaning of section 
3564, and that within its meaning there is never any original construc- 
tion until there has been a construction at the expense of the abutting 
lot owners. This is so held in the cases of Sparks v. Barber Asphalt 
Paving Co., 129 Ky. 769, 112 S. W. 830, 22 L. R. A. (N. S.) 877, 130 
Am. St. Rep. 419, and City of Louisville v. Stoll, 159 Ky. 138, 166 S. 
W. 811. 

It is unnecessary to consider any other decisions of the Court of Ap- 
peals, as there is no doubt as to what is held in those cases, and they 
are decisive. The fact that the three cities involved were required by 
the act under which the highway was built to keep it in repair after it 
was built can make no difference. Nor can the fact that plaintiffs con- 
tributed largely to such building make any difference. 

The motion to dismiss is sustained, 
252 F.— 36 I 
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PETERS V. DEX^WARE ft H. CO. 

(arcult Court oX Aw>eals, Third Circuit June 4, 19ia) 

No. 2868. 

Masteb and Servant «=»280(23)^Action fob Injttbt to Servant— Contbib- 

UTORY NeOLIOENCE. 

Whether a freight conductor required by the rules to inspect brakes "as 
frequently as possible/' and who was injured while itetting the brake 
on a car being switched by the breaking of the stem, was chargeable with 
contributory negligence, held, on the evidence, a question for the jury. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania; Chas. B. Wltmer, Judge. 

Action at law by Henry N. Peters against the 'Delaware & Hudson 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

James H. Torrey and W. J. Torrey, both of Scranton, Pa., for plain- 
tiff in error. 

E. A. De Laney, W. J. Fitzgerald, and Joseph O'Brien, all of Scran- 
ton, Pa., for defendant in error. 

Before BUPFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUPFINGTON, Circuit Judge. Henry N. Peters, a citizen of 
Pennsylvania and a conductor employed by the defendant, a corpora- 
lion of ^New York, brought suit against that company, to recover dam- 
ages for injuries sustained by him while employed by the defendant, 
through the latter's alleged negligence. On the trial the defendant 
company asked for binding instructions in its favor, on the ground 
that plaintiff was guilty of contributory negligence. This request the 
court refused, and submitted the question of such contributory neg- 
ligence, and as well also the defendant's negligence, to the jury. The 
jury having found for plaintiff, the defendant, on entry of judgment 
thereon, sued out this writ, and assigned for error the court's refus- 
al to give binding instructions. 

The plaintiff was, at the time of the accident, tlie conductor of a 
freight train engaged in switching cars into and out of colHery switches, 
between the defendant's Carbondale yard and the Jermyn transfer. 
Among the seven or eight cars of his train at the time of the accident 
was a gondola car. The engineer gave this detached car a kick to 
push it into a switch, and Peters mounted such moving car and at- 
tempted to use the brake ; but the brake stem broke and he was thrown 
to the ground and received the injuries complained of. The alleged 
negligence of the railroad was its failure to inspect the brake, and as 
tliere was evidence tending to sustain this charge of negligence, and 
the jury found that issue against the defendant, the verdict must stand, 
unless the evidence disclosed some defense of bar which constrained 
the court to give binding instructions for the defendant. This bar, 
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the defendant contends, was the contributory negligence of the plain- 
tiff, and consisted in Peters' failure to himself inspect the braice at 
and immediately before the accident, which inspection the defendant 
alleges Peters, as conductor of the train^ was, under rule 707 of the 
railroad, bound to make.^ That contributory negligence of a plaintiff 
is an affirmative defense, which a defendant must prove, and that it 
is, when the facts are in issue, a question for the jury, are principles 
settled by many decisions. When, however, the contributory negli- 
gence of plaintiff is clear under the proof, it is the duty of a trial 
judge to so hold as a matter of law. It follows, therefore, that the 
question before us, as it was before the court below, is whether Peters*^ 
contributory negligence was, under the proofs, so clear that the trial 
judge would and should adjudge it as a matter of law. 

Whether this rule 707 appUed at all to a situation like the one here 
involved is a question not before us, and therefore not decided. It 
suffices to say the court below held the rule was applicable, and that it 
applied to the time when the brake was being put into use by Peters. 
The defendant, therefore, had the benefit of the rule it contended for^ 
and the plaintiff makes no complaint that the rule was so applied ; but, 
lest our silence might be misconstrued, it is proper to say that sub- 
stantial contention may be made that the rule had no application to 
the situation here involved, namely, where Peteis' duty required him 
to climb on a moving, detached car and hurriedly apply its brake. Ob- 
viously, 'the general purpose of that rule, inter alia, was to reqyire a 
freight conductor to take certain preliminary precautions when he 
took charge of his train and before starting. For example, he was 
"to report for duty at the appointed time, with his trainmen." He was 
"to assist in making up his train when necessary." It was made his 
duty to "see that the engine and train are provided with full sets of 
signals." He was required to "see that the couplings and brakes are 
in good order." And in addition to all these things — which were to 
be done before starting the train — the rule imposed upon him the fur- 
ther duty "to inspect them as frequently as possible." 

Now, while the evidence is not very satisfactory as to when and where 
this particular car eame into the train, it would seem that it was not a 
part of the train made up before starting, but it was picked up at a 
siding. It further appears that it stood on such siding at grade, and 
its brake was holding it on grade, and was seemingly in working or- 
der. Such being the proof, the course the trial took was to treat the 
duty of inspection imposed upon Peters by the rule as of the time of 
the accident, or, as expressed in the point asking binding instructions, 

1 The pertinent parts of rule 707 are: "Freight Conductors. • • ♦ He 
must report for duty at -the appointed time with his trainmen; assist in 
making up his train when necessary; see that he has the proper waybills 
for the cars to be moved ; see that the engine and train are provided with full 
sets of signals; see that the coupHfiffs and hrakea are in good order before 
starting, and inspect them as frequently as opportunity permits; see that 
the trainmen occupy their proper places on the train, handle freight with 
care, using every effort to prevent loss or damage, keep the car doors fas- 
tened, except when loading or unloading, and not permit unauthorized per- 
sons to enter the cars or handle fi'eight or ride upon the train." 
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the refusal of which is assigned for error, "at and immediately before 
the accident to plaintiff." It will thus appear that both court and coun- 
sel regarded the time of the accident as the time when Peters should 
have inspected. What the court charged — ^and to this charging no 
objection was made — was: 

"Under the rules of the company, as well as under the law, the plaintiff 
was required to make such reasonable observation of the car and brake, w-ith 
which he had to do, as the circumstances of the occasion would admit 
Though he had the right to presume that the company had done its duty 
and made proper inspection, and placed into* his hands cars equipped with 
reasonable safe appliances, nevertheless he was also boimd to use his senses 
to guard against danger. Did he did so in his attempt to set this brake, or 
could he by the use of due care and observation of the brake before him, 
having in mind his duties as a conductor and trainman, the manner in whicb 
he approached and applied the brake, have detected for himself this defect 
in the brake shaft, if you conclude that the same was open and visible to 
inspection. If he could, and you conclude that he did not act as a reasonably 
prudent man would under the circumstances in the use of this brake, and 
believe that he might have avoided the accident by the exercise of due care, 
he is guilty of contributory negligence, and your, verdict should be for the 
defendant" 

From the above, taken in consideration with the proofs, it is clear 
that, if any question of contributory negligence on the part of Peters 
was involved in the case, the determination of that question was not 
one for the court, but could only be passed on by the jury, and, as the 
form of that submission was not questioned, we see no reason, to inter- 
. fere Vith the judgment entered on the verdict, which, as we have seen, 
established the negligence of the company. 

Such judgment is therefore affirmed. 



NILES, Collector of Internal Revenue, v. CENTRAL MANUFACTURERS' 

MUT. INS. CO. 

SAME V. OHIO UNDERWRITERS* MUT. FIRE INS. CO. 

(Circuit Court of Appeals, Sixth Circuit June 10, 1918.) 

Nos. 3119, 3120. 

Internal Revenue ^=>19(1) — Stamp Tax on Insubance Companies — ^Mutit- 

AL COMPAlilES. 

A mutual fire insurance company, organized under the law of Ohio, 
without capital stock, and insuring property only of its members, is with- 
in the exemption of Act Oct. 22, 1914, and not subject to the stamp tax 
on its policies imposed thereby, although under the state statute it may 
and does charge a cash premium in advance, and maintains a re^ervei on 
which it Incidentally earns interest. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Killits, Judge. 

Actions by the Central Manufacturers' Mutual Insurance Company 
and by the Ohio Underwriters' Mutual Fire Insurance Company 
against Frank B. Niles, Collector of Internal Revenue for the Tenth 
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District of Ohio. Judgments for plaintiffs, and defendant brings 
error. Affirmed. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and Edwin J. Lynch, 
Asst. U. S. Atty., of Toledo, Ohio, for plaintiff in error. 

Vorys, Sater, Seymour & Pease, of Columbus, Ohio, and H. L. 
Conn, of Van Wert, Ohio, for defendants in error. 

Francis B. James, of Cincinnati, Ohio, amicus curiae. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. The two cases are alike, except as to the 
amounts involved. The sole questions raised by the demurrers of 
plaintiff in error to the petitions of defendants in error for return of 
moneys paid under duress is whether policies issued by a fire insur- 
ance company, incorporated under the laws of Ohio, without capital 
stock or stockholders, doin^ only a mutual fire insurance business, 
and that only with its members, all of whom, and who alone, are its 

E)licy holders, must be stamped for one-half of one cent on each dol- 
r of premium, under Act Oct. 22, 1914 (38 Stat. 762, c. 331). 

The precise question is whether such a company comes within the 
exemption clause of the act, reading, "Provided, that purely co-opera- 
tive or mutual fire insurance companies or associations carried on by 
the members thereof for the protection of their own property and not 
for profit, shall be exempted from the tax herein provided," notwith- 
standing that, under the laws of Ohio, the company (a) is required 
to and does charge a cash premium payable at the time of delivery 
of the policy ; (b) is required to and does maintain an unearned premi- 
um reserve of a definite percentage of the cash premiums on unexpired 
risks ; (c) is permitted to and does maintain a surplus in excess of this 
reserve, as an additional security to the policy holders; (d) earns in- 
terest on this reserve and surplus by investing them, as required by 
the la>y of the state, in interest-bearing securities ; and (e) for further 
security of the members makes the cash premium in excess of the 
amount estimated as sufficient for protection and payment of losses, 
paying the member, at the- expiration of each policy, so much of the 
cash premium paid by him as is not absorbed by losses and expenses. 

The statutes of Ohio authorize the incorporation of at least two 
kinds of mutual fire insurance companies — those like defendants in 
error, carrying reserves and requiring premiums in advance of loss; 
and those which levy only such assessments as are necessary to meet 
specific losses sustained and specific incidental expenses. But, while 
there are radical differences in character, both kinds of companies 
are mutual;. both are purely co-operative, in that they have no stock 
or stockholders and include in their membership only policy holders ; 
both are carried on by the members solely for the protection of their 
own property,, in that neither kind insures the property of any one else. 

There is, however, this difference between them: The one class 
always has a safety fund in hand ; the other depends upon the personal 
security and solvency of the membership. Purely incidental to the 
existence of such a fund is the interest earned thereon; this interest 
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may be conceded to be a profit that accrues to the members from the 
enforced investment, a profit that would not ordinarily be earned by 
a company that levies its assessments solely for immediate distribu- 
tion. And yet even such a company might earn some slight interest 
on daily bank balances, because of the practical impossibility of making 
immediate distribution of daily receipts from assessments. 

While, in companies like defendants in error, the earning of this 
interest is more clearly foreseen and contemplated, nevertheless in 
the one class, as in the other, the business is not "carried on" for this 
incidental profit, which merely operates slightly to reduce the cost 
of protection, to diminish the amount to be taken from the premium 
deposits in order to meet losses; the object of the business in each 
class is, not to undertake investments on behalf of the members, but 
solely to protect more effectively the members' property. 

The distinction drawn in the act is between those mixed mutuals, 
which, though commonly called mutuals, are in fact also doiilg a non- 
mutuaJ business for profit, and the strictly mutual companies ; not b^ 
tween the mutuals which carry a reserve and surplus, and those which 
levy assessments only after each loss. A mere incidental profit earn- 
ed by way of interest on its invested safety funds, or on its bank bal- 
ances, does not change the purely mutual character of the company, 
or indicate that its business, though thus earning a profit, is "carried 
on for profit." And if the text or context of these words could be 
deemed to create an ambiguity, as in our judgment they cannot, the 
doubt would be resolved in favor of the taxpayer ; the question is not, 
as in Perry v. Norfolk, 220 U. S. 480, 31 Sup. Ct. 465, 55 L. Ed. 548, 
that of an alleged contractual exemption from general taxation laws, 
but, as in Eidman v. Martinez, 184 U. S. 578, 583, 22 Sup. Ct. 515, 46 
L. Ed. 697, that of the class of corporations intended by the act to be 
included in or exempted from its special tax provisions. 

Under a similar provision in the Spanish War Tax Act of June 13, 
1898 (30 Stat. 448, c. 448), mutual fire insurance companies like de- 
fendants in error were not required to pay the tax, except in two or 
three sporadic cases; the Treasury rulings in these few cases could 
not, under these circumstances, be deemed to have established a con- 
trary uniform settled practice and contemporaneous departmental con- 
struction of the act. 

Judgments affirmed. 



ORTH V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit July 6, 191&) 

No. 1600. 

!• Escape ^=»5 — ^Absistancbj — Offense. 

An escape from a federal penitentiary was complete, when the physical 
control over the convict was ended by his flig-ht beyond Immediate active 
pursuit, and one subsequently aiding and assisting him to escape, discofery 
and arrest was not aiding his escape, within Criminal Code, § 141 (Comp. 
St. 1916, § 10311). 
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2. Crimitstal Taw ^=»1175 — Ebbonbous Conviction on Count— Effect as 

TO Conviction on Anotheb Count. 

An erroneous conviction under Criminal Code, § 141 (Oomp. St 1916, % 
10311) f for assisting a convict to escape from a federal penitentiary, did 
not affect a conviction on a second count thereunder for harboring and 
concealing the convict, and would not require a new trial, where the only 
prejudice to defendant was a cumulative sentence of twelve months, 
which was In excess of the statutory maximiun of six months for a single 
offense. 

3. Indictment and Infobmation ^=»129(1) — Separate Criminal Acts — Sinoue 

Tbansaction — Counts. 

Separate criminal acts in a single transaction may be split up into as 
many counts relating to the transaction as the United States attorney may 
think necessary, so that, if the proof is insufficient for a conviction on one 
count, the government may have its benefit on another charge to which it 
is applicable. 

4. Criminal Iiaw ^s>971(1) — Conviction — Sspabatb Counts— Abbest . of 

Judgment. 

A conviction on all of the counts, charging separate criminal acts in a 
single transaction, is not available as a ground for arrest of judgment 

5. Criminal Law ^=s>933 — CoNvicmoN — Sepabate Counts — ^New Trial. 

A conviction on all of the counts for a separate criminal act in a sin- 
gle transaction is not available as a ground for a new trial. 

6. Cbiminal Law ^s>1188 — Appeal — Remand — Scntenos — ^Reduction. 

On an erroneous conviction on a count for aiding a convict to escape 
from a federal penitentiary, and on a proper conviction on a count for 
harboring and concealing the convict, both parts of a single transaction, 
within CriiJiinal Code, f 141 (Comp. St. 1916, $ 10311), Imposing an im- 
prisonment of not more than six months for each related offense, where 
there should have been but one sentence, not exceeding six months, de- 
fendant, sentenced to imprisonment for t\;velve months, was entitled to 
have the case remanded for sentence according to law. 

In Error to the District Court o.f the United States for the East- 
em District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Albert Orth was convicted of the statutory offense of aiding a fed- 
eral convict to escape, and of harboring and concealing such convict, 
and he brings error. Remanded for resentence. 

Paul M. Macmillan, of Charleston, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The defendant was convicted and sen- 
tenced under an indictment charging violation of the following stat- 
ute: 

"Whoever shall rescue or attempt to rescue, from the custody of any officer 
or person lawfully assisting him, any person arrested upon a warrant or other 
process issued under the provisions of any law of the United States, or shall, 
directly or indirectly, aid, abet, or assist any person so arrested to escape 
from the custody of such officer or other person, or shall harbor or conceal 
any person for whose arrest a warrant or process has been so issued, so as to 
prevent his discovery and arrest, after notice or knowledge of the fact that 
a warrant or process has been Issued for the apprehension of such person, 
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shall be fined not more than one thousand dollars, or imprisoned not more 
than six months, or both." Criminal Code. S 141 (Act March 4, 1909, c. 321) 
S 141, 35 Stat 1114 (Comp. St 1916, § 10311). 

The first count charged that the defendant aided, abetted, and as- 
sisted Robert Fay, a person under arrest and convicted under the laws 
of the United States, and in the custody of the warden of the United 
States penitentiary at Atlanta, to escape from that custody. The sec- 
ond count charges that the defendant harbored and concealed the con- 
vict, Robert Fay, so as to prevent his discovery and arrest. The de- 
fendant was convicted under both counts, and sentenced to impris- 
onment for twjelve months and a fine of $1,000 and the costs of the 
prosecution. 

[ 1 ] Fay escaped from the Atlanta penitentiary on August 29, 1916. 
On. September 23, 1916, he appeared in Charleston, S. C., where the 
defendant lived, and as the evidence tended to show was by the de- 
fendant aided and protected, and assisted to leave Charleston. Un- 
der this state of the proof, the defendant's counsel requested the 
District Judge to direct a verdict of acquittal on the first count of 
the indictment. The motion was refused, and the defendant was con- 
victed on both counts. We think the motion should have been grant- 
ed. The evidence furnishe'd no foundation for conviction of the 
charge of aiding Fay to escape from lawful custody. When the phys- 
ical control has been ended by flight beyond immediate active pur- 
suit, the escape is complete. After that aid to the fugitive is no lon- 
ger aiding his escape. 2 Wharton, Cr. L. 2606 ; 1 Russell on Crimes, 
467; 10 R. C. L. 579; Smith v. State, 8 Ga. App. 297, 68 S. E. 1071; 
State V. Ritchie, 107 N. C. 857, 12 S. E. 251. The evidence is clear 
that Fay had escaped altogether from the Atlanta penitentiary, and 
was at large entirely free from custody for some days before the 
defendant, Orth, rendered him assistance in Charleston. 

[2] But this conclusion does not effect the conviction on the sec- 
ond count charging that the defendant harbored and concealed Fay. 
Nor does it require a new trial, for the only prejudice to the defend- 
ant was in the cumulative sentence of twelve months, which was in 
excess of the statutory maximum for a single offense. 

[3-5] Separate criminal acts in a single transaction may be split 
up into as many counts relating to the transaction as the United States 
attorney, may think necessary, so that if the facts as proved turn out 
to be insufficient for conviction on one count the government may have 
the benefit of them on another charge to which they are applicable, 
and a verdict of conviction on all of the counts is not available as a 
ground for arrest of judgment or for a new trial. United States v. 
Dickinson, 2 Mclycan, 328; Fed. Cas. No. 14,958; Reg. v. Truman, 8 
Car. & P. 727; United States v. Howell (D. C) 65 Fed. 402, and 
authorities cited. 

[6] In this case under a single state of facts and a single course 
of conduct, the defendant was charged in one count with aiding, abet- 
ting, and assisting; Fay to escape, and in the other with harboring 
and concealing Fay as an escaped convict, so as to prevent his dis- 
covery and arrest. The punishment for both offenses is precisely 
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the same. The conviction being under the same statute denouncing 
related offenses and being based on one act or course of conduct, 
there should have been but one sentence, not exceeding the maximum 
fixed by the statute. But the only relief to which the defendant is 
entitled is to have the case remanded, so that the sentence may be im- 
posed according to law. Stevens v. McClaughry, 207 Fed. 18, 125 
C. C. A. 112. 1 L. R. A. (N. S.) 390; HalUgan v. Wayne, 179 Fed. 
112, 102 C. C. A. 410; Munson v. McClaughry, 198 Fed. 72. 117 C. 
C. A. 180, 42 L. R. A. (N. S.) 302; O'Brien v. McClaughry, 209 Fed. 
816, 126 C. C. A. 540; Williams v. United States, 168 U. S. 382-398, 
18 Sup. Ct. 92, 42 L; Ed. 509; Ulmer v. United States, 219 Fed. 641, 
134 C. C. A. 127. 

It is therefore adjudged that the case be remanded to the District 
Court for resentence of the defendant. 



ORTM V. UNITED STATES. 

(Circuit Conrt of Appeals, Fourth Circuit. July 6, 1918.) 

No. 1601. 

1. Escape ^=»5 — ^Aiding EIscape— Offense. 

Defendant, who, after the completed escape of a convict from a fed- 
eral penitentiary, harbored and concealed him, so as to prevent his dis- 
covery and arrest, was entitled to a directed verdict of acquittal on a 
count under Criminal Code, 8 141, for aiding and assisting the convict 
to escape. 

2. Criminal Law ^=»1168(1)— Habmless Ebbob — Refusal or Dibechon to 

Acquit. 

The erroneous refusal to direct an acquittal on a count under Criminal 
Code, § 141, for aiding a convict to escape from a federal penitentiary, 
was not prejudicial, where a conviction under a second count thereunder 
for harboring and concealing the convict to prevent his discovery and 
arrest was supported by the evidence, and the s^tence was not in excess 
of the maximum provided for that offense. 

3. CftlKINAL Law ^S»393(1) — SEUr-lNCBIMINATION. 

In a trial on an indictment under Criminal Code, § 141, for aiding one 
K., a convict, to escape from a federal penitentiary, and for harboring 
and concealing him, the admission of defendant's testimony In his own 
behalf as to his assistance to K., given on his trial for aiding one F., 
another convict, was not a violation of defendant's constitutional right 
not to be required to testify against liimself, where he was under no com- 
pulsion to testify in the other trial. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A^ Middleton Smith, 
Judge. 

Albert Orth was convicted of the statutory offense of aiding a con- 
vict to escape from a federal penitentiary, and of harboring and con- 
cealing the .convict, and he brings error. Affirmed. 

Paul M. Macinillan, of Charleston, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 
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WOODS, Circuit Judge. The defendant was convicted and sett- 
tenced under an indictment charging violation of the following stat- 
ute: 

"Whoever shall rescue or attempt to rescue, from the custody of any officer 
or person lawfully assisting him, any person arrested upon a warrant or oth- 
er process Issued under the provisions of any law of the United States, or 
shall, directly or indirectly, aid, abet, or assist any person so arrested to es* 
cape from the custody of such officer or other person, or shall harbor or con- 
ceal any person for whose arrest a warrant or process has been so issued, 
so as to prevent his discovery and arrest, after notice or knowledge of the 
fact that a warrant or process has been issued for the apprehension of mdi 
person, shall be fined not more than one thousand dollars, or imprisoned not 
more than six months, or both." Criminal Code (Act llarch 4, 1909, c 321) 
f 141, 35 Stat. 1114 (Comp. St. 1910, § 10311). 

The first count charged that the defendant aided, abetted, and assist- 
ed William Knobloch, a person under arrest and convicted under the 
laws of the United States, and in the custody of the warden of the 
United States penitentiary at Atlanta, to escape from that custody. 
The second count charged that the defendant harbored and concealed 
the convict, William Knobloch, so as to prevent his discovery and ar- 
rest. Knobloch escaped from tlie Atlanta penitentiary on August 29, 
1916. Some time in September, 1916, he appeared in Charleston, S. C, 
where the defendant lived, and, as thje evidence tended to show, was 
by the defendant aided and protected, and assisted to leave Charleston. 
Under this state of the proof, the defendant's counsel requested the 
District Judge to direct a verdict of acquittal on the first count of the 
indictment. The motion was refused. 

[1,2] The defendant was convicted on both counts of the indict- 
ment, but was sentenced only to pay a fine of $100 and imprisonment 
for two months. This was less than the maximum penalty provided 
by the statute. We think the motion should have been granted in ac- 
cordance with the views expressed in the opinion this day filed in No. 

1600, 252 Fed. 566, — C. C. A.. , a similar case against the same 

defendant. But, as we held in that case, there was no prejudicial er- 
ror in refusing to direct a verdict of acquittal on the first count or in 
the sentence ; for the conviction under the second count was well sup- 
ported by the evidence, and the sentence was not in excess of the max- 
imum provided for the offense. 

[3] The defendant testified in his own behalf on his trial for aiding 
Fay concerning the assistance he gave to Knobloch when he came to 
Charleston in September. Against the objection of the defendant, the 
court allowed this testimony to be introduced in this case, as in the 
nature of an admission or a confession. It is earnestly insisted that 
this was a violation of the constitutional right of the defendant that; 
he should not be required to testify against himself. The point is not 
well taken. ^ The defendant was not under constraint. or compulsion to 
testify in his trial for aiding Fay, and therefore his testimony in that 
case was admissible in any other legal proceeding, just as any other 
confession or admission would have been. 

Affirmed. 
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ZIMMERBIAN ▼. PBNNSYLVANIA 00. 

(Circolt Court of Appeals, Sixth Circuit. August 3, 1918.) 

No. 8160. 

1. Bailroads ^=s>S50{&h-C^0BexvQ Accident—Failubb to Blow Whibtlb or 

Ring Beli>-Question for Jury. 

In automobile driver's action against railroad for injuries at cross- 
ing, evidence that train crossed a city street at the rate of 30 miles an 
hour without having blown whistle or sounded bell made the question 
of negligence one for the jury. 

2. Railroads e=>350(28) — ^Accideitt at Orossino — Jubt Qubotion — Oontrib- 

utort Neqligbnce. 

Whether plaintiff was guilty of contributory negligees in crossing track 
in automoUle, without first stopping or looking to right or left, the flag- 
man being temporarily absent, thus permitting the inference that there 
was an implied invitatioa to cross, held, under the evidence, for the jury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Katherine Zimmerman, administratrix of the estate of 
John F. Zimmerman, deceased, against the Pennsylvania Company. 
Judgment for defendant on directed verdict, and plaintiff brings er- 
ror. Reversed, and cause remanded for new trial. 

C. W. Dille, of Cleveland, Ohio, and Anderson, Mathews & Wall, of 
Youngstown, Ohio, for plaintiff in error. 

HoUis E. Grosshans and Harrington, De Ford, Heim. & Osborne, all 
of Youngstown, Ohio, for defendant in error. 

Before WARRINGTON, KNAPPEN, and ElENISON, Circuit 
Judges. 

PER CURIAM. Plaintiff, as administratrix of the estate of the late 
John F. Zimmerman, brings this action to recover damages for tlie 
wrongful death of the decedent. The defendant maintains and oper- 
ates a railroad in the city of Alliance, and the decedent met his death 
May 7, 1915, at the crossing of the railroad over Park avenue in that 
city. Park avenue runs north and south and the railroad east and 
west. Decedent was driving north on Park avenue in an automobile, 
and when his machine reached the south rail of defendant's southerly 
track it was struck and he was killed by the locomotive of one of de- 
fendant's passenger trains bound east. Defendant maintained a shelter 
for a watchman in or near Park avenue adjacent to the north side of 
its northerly track, and the watchman was seen in the shanty, as it is 
called, shortly before the collision. Decedent was driving his machine 
at a moderate speed, estimated at the rate of 7 or 8 miles an hour; and 
this rate was materially reduced as the machine approached the south 
rail. He was looking directly north, and might well have had the 
watchman in view when nearing the point of danger, though it is not 
shown that the watchman was on duty at the moment the collision . 
occurred. 
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[1, 2] At the close of the plaintiff's testimony defendant moved for 
a directed verdict, and the motion was granted. We agree with the 
learned trial judge that the evidence tended to show negligence on the 
part of the defendant, in that neither the whistle nor the bell of the 
locomotive was sounded as the train approached the crossing, and that 
at the time of the collision the train was running at the rate of 30 
miles an hour. The court concluded as matter of law, however, that 
the decedent was not in tlie exercise of ordinary care as he approached 
the crossing. It is true the testimony tends to show that the decedent 
did not stop his machine, or look to the right or the left, before driv- 
ing upon the track ; but the view in the direction from which the train 
was coming was obstructed by buildings on the west side of Park ave- 
nue to a point within 14 or 15 feet of the southerly track. Considering 
these obstructions, in connection with the control under which the au- 
tomobile was being operated, as well as the other testimony relating to 
decedent's conduct, we are impressed with the belief that it might fair- 
ly Have been inferred, under the motion to direct, that, instead of 
maintaining gates, the defendant was accustomed to keep a watchman 
at this crossing, and that his absence, as well as His presence and con- 
duct, might practically have operated as a token of safety in crossing, 
and as an invitation in that behalf to persons familiar, as decedent was, 
with the custom observed at the crossing. The situation wouki'seem to 
have been similar in principle to that of open gates at a railroad cross- 
ing, and the implied assurance and invitation their position signifies to 
persons approaching and intending to pass over the crossing, prie R. 
Co. V. Schultz, 183 Fed. 673, 675, 106 C. C. A. 23 (C. C. A. 6) ; Erie R. 
Co. V. Weber, 207 Fed. 293, 296, 125 C. C. A. 37 (C. C. A. 6). The de- 
fendant's negligence and the obstructions to the view westwardly lend 
emphasis to the situation. 

Another circumstance is deserving of notice. The watchman was 
not seen after the collision ; and yet his presence shortly before the 
collision gives rise to a presumption that he overlooked alike the proxim- 
ity in time of the coming of the train and its actual approach. 
Enough was therefore shown to exact of the defendant an explanation, 
in a word to put it to its proofs ; indeed, we think fair and impartial 
men might reasonably draw different conclusions touching the ques- 
tion of care or negligence on the part of the decedent. It is scarcely 
necessary to add that in such circumstances the question of contribu- 
tory negligence is one of fact, not law. Grand Trunk Ry. Co. v. Ives, 
144 U. S. 408, 429, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Blount v. Grand 
Trunk Ry. Co., 61 Fed. 375, 378, 9 C. C. A. 526 (C.C. A. 6); Otis 
Steel Co. V. Wingle, 152 Fed. 914, 917, 82 C. C. A. 62 (C. C. A. 6); 
Gary Bros. & Hannon v. Morrison, 129 Fed. 171, 181, 163 C. C. A. 267, 
65 i;. R. X. 659 (C. C. A. 8); Pa. R. Co. v. Bacza, 187 Fed. 770, 109 
C. C. A. 518 (C. C. A. 3) ; United States Express Co. v. Kraft, 161 
Fed. 300, 302, 88 C. C. A. 346, 19 L. R. A. (N. S.) 296 (C. C. A. 3). 

The judgment must be reversed, and the cause remanded for a new 
trial ; and an order will be entered accordingly. 
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BETSCH et al. v. UMPHREY et al. 

(Circuit Court of Appeals, Ninth Circuit July 1, 1918*) 

No. 3123. 

1. Mines and Minesaus ^=^2Q — Pusading — Admissions. 

A relocation of a claim located by another admits the validity of the 
original location. 

2. Mines and Minerals €=s»38(12) — ^Pleading — Sufficienot. 

An allegation. In an answer In action to quiet title to mining dalm, that 
"defendants are the owners in fee," etc., will not be held insufficient, on 
motion for judgment on the pleadings, by reason of the fact that it did 
not allege that they were the owners when the action was commenced. 

3. PlfADING ^=»343 — ^JUDGMENT ON THE ^LEADINGS. 

The granting of a judgment upon the pleadings on motion is not re- 
garded with favor by the court 

4. Mines and Minebals ^=»38(12) — Pueading — StJFFiciENCY. 

In an action to quiet title to a mining claim, where complaint set forth 
affidavit of assessment work done by defendants at a certain time, but 
alleged that defendants had abandoned the claim, and. the answer de- 
nied the allegation of abandonment, the pleadings showed a prima faciei 
case in favor of defendant on the question of possession, although the 
answer did not state that defendants were in possession at the com- 
mencement of the action. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska ; J. K. Tucker, Judge. 

Suit to quiet title to mining claim by Fred Umphrey and Fre*d Har- 
rison against Chris Betsch and Joe L. Jean. Judgment for plaintiffs, 
and defendants appeal. Reversed and remanded. 

The appellees brought a suit in the court below to quiet title to a mining 
claim, and In their complaint they, alleged that they were in pos.«5esslon of 
the claim, that they acquired title thereto by relocatlni? on April 1, 1917, a 
claim known as "Creek Claim No. 5 above Discovery, West Fork of Willow 
Creek," located by Ben Blanker on July 4, 1914. They further set forth that 
on April 4, 1917, the defendants recorded an affidavit in the records of the 
district in which the claim was located, in which it was stated that they 
had expended m.ore than $1,500 in labor on the Blanker claim during the 
month of October, 1916, for the assessment work of the current year 1916, 
and the complaint aUeged that the statements contained in that affidavit were 
imtrue, and "that if said defendants ever did have any right or interest in 
said mining claim, which these plaintiffs do not admit, but deny, they aban- 
doned and forfeited the same before the entry of the plalntlfl Umphrey upon 
the said claim." The answer denied that the appellees relocated the claim 
by staking or marking the same or recording a certificate of location, denied 
that the appellees owned the cliiim or were in possession thereof, denied that 
the affidavit for assessment work was untrue, and denied the allegation of 
forfeiture and abandonment, and for affirmative answer and defense alleged 
that the appellants "are the owners in fee, subject only to th,e paramount title 
of the government of the 'United States, of the ground and premises described 
in the plaintiff's complaint, and are in the possession and entitled to the posses- 
sion of the whole thereof." The reply denied all the affirmative allegations 
of the answer. On these pleadings the court below sustained a motion of the 
appellees for judgment on the pleadings. 
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O. D. Cochran, of Nome, Alaska, and William A. Gilmore, of Seattle, 
Wash., for appellants. 

De Joumel, Nye & De Journel, of Fairbanks, Alaska, F. De Joumel, 
of San Francisco, Cal., and Roy V. Nye, of Monrovia, Cal.,, for 
appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-3] 
The appellees, by alleging that their claim was a relocation of the claim 
located by Blanker on July 4, 1914, admitted the validity of the orig- 
inal location. Zerres v. Vanina, 150 Fed. 564, 80 C. C. A. 366, and, cases 
there cited. Although the appellants do not allege in their answer that 
they claim title and possession under Blanker's location, sufficient ap- 
pears in the complaint to show that such is the case, for the complaint 
presents the affidavit filed on April 4, 1917, on behalf of the appellants 
to show that the assessment work Was done for the year 1916, and 
that they asserted ownership of the Blanker claim. The complaint 
alleges, however, that before « the appellees made entry on the claim 
the appellants had abandoned and forfeited any interest which they 
might have had in the claim. That allegation was denied in the answer, 
and thereby an issue was presented for trial. But, say the appellees, 
the appellants, instead of averring in their affirmative defense that they 
were the owners in fee at the time when the action was commenced, 
alleged their ownership in the present tense, and thus admitted that 
they were pot the owners at any prior time. If that had been the only 
allegation bearing upon that feature of the case, it would still have 
been error to enter judgment on the pleadings, for it was evidently the 
intention of the appellants to allege their title as of the date of the 
commencement of the suit. The granting of a judgment upon the 
pleadings on motion is not regarded with favor by the courts. '*The 
pleading must be clearly bad, in order'to justify a judgment in favor 
of the other party ; and if there is any reasonable doubt as to its suffi- 
ciency, judgment on the pleadings will not be rendered. So the defect 
must be substantial and not merely formal or technical." 31 Cyc. 607. 

[4] It sufficiently appears, however, from all the pleadings in the 
case, that the appellants were in possession during the year 1916 un- 
der a mining location which could only have been the Blanker location, 
for the relocation notice admits that location and its validity, and the 
appellees, by setting forth the affidavit of the assessment woric done by 
the appellants in the year 1916, identified tliat assessment work and 
the possession of the appellants with the Blanker location, and admit- 
ted possession by the appellants in that year. That possession, so ad- 
mitted, must he deemed to have continued until shown to have been 
discontinued. It is true that the appellees allege its discontinuance by 
their averment that the appellants abandoned and forfeited the mining 
claim, but that allegation was denied. In short, upon the appellees' 
own showing the appellants were in the quiet and undisputed posses- 
sion of the premises in 1916, under a valid location, and those facts 
constitute a prima facie case, which can be overcome only by a proof 
of abandonment or forfeiture, or other divestiture, and the acquisition 
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of a better right or title by the appellees. Hammer v. Garfidd Mining 
Co., 130 U. S. 291, 9 Sup. Ct. 548, 32 L. EA 964. It was error, there- 
fore, to enter a judgment upon the pleadings. 

The judgment is reversed, and the cause is remanded for further 
proceedings. 



NEER V. LANG. 

(Circuit Oourt of Appeals, Second Circuit May 15, 1918.) 

No. 248. 

1. COBPOBATIONB ^=»116 — SaLB OF StOCK — OlTEB AND A(5CEPTANCE — TEBMS OT 

Acceptance. 

Where defendant offered to sell certain 8to<^ at a certain price, "sub- 
ject to previous sale," plaintiff's acceptance of the stock, with direction 
to ship with draft attached and wire to that effect imported Into the 
acceptance new proyislons as to the place of delivery and payment, so 
that it was not Identical with the offer, and prevented the making of a 
contract 
2l Contracts ^=»16— Offee — CoNSTaucrioN. 

An o^er mnst not be uncertain or ambiguous. 

3. CUSTOHS AND USAOEB ^=»13 — GrrBB AND ACOBFTANOB — CUSTOUB OF BUSI- 

NB88. 

An offer relating to a trade or business assumes that all the usages and 
customary Incidents of such trade or business shall be part of the agree- 
ment, and they need not be expressly stated in the written or oral offer, as 
the law Implies them. \ 

4. Sales «=s>79— Saijs of Stock — Place of DELrvEBY. 

The law Implies that the delivery of stock offered to be sold shall be at 
the place of the seller, nothing appearing to the contrary. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Suit by William A. Neer against Frank R. Lang. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

The plaintiff is a citizen of the state of Michigan. The defendant 
is a citizen of the state of New York, and a resident of the Southern 
District thereof. The plaintiff brought suit against defendant to re- 
cover damages in the amoimt of $17,000 for the breach of an alleged 
contract to sell plaintiff 20 shares of the capital stock of a corporation 
known as the Saxon Motor Company. 

Winter & Winter, of New York City, for plaintiff in error. 

I. Balch Louis, of New York City (Henry C. Burnstine and A. 
Joseph Geist, both of New York City, of counsel), for defendant 
in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The right to maintain this action de- 
pends upon whether a contract was ever made as alleged. The plain- 
tiff relies on certain correspondence which passed between defendant 
and himself, and which he claims constituted a conliact, and involves 
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a breach. The plaintiff on October 9, 1915, received the following 
letter from the defendant: 

"Fort Leavenworth, Kansas, Oct. 7, 1915. 
"Wm. A. Neer ft Co., Detroit— My Dear Mr. Neer: Will you keep me posted 
on the Saxon Motor common market. Would like to buy 10 or 15 shares at 
around 300, subject to confirmation, or would sell 20 shares at 400, subject to 
previous sale. 

^'Sincerely, [Signed] F. R. Lang, Major, U. S. Army." 

The plaintiff, upon the receipt of the letter, sent the following tele- 
gram to defendant: 

"Western Union Telegram. 

••10— »— 1915. 
"To Major F. R. Lang, Fort Leavenworth, Kansas: We accept twenty Saxon 
at four hundred ship with draft attached and wire when you have dune this. 

•*Wm. A. Neer & CJo." 

This telegram plaintiff followed with a letter as follows : 

"10_>9— 1915. 

"Major F. R Lang, Fort Leavenworth, Kansas — Dear Sir : Upon receipt of 
your letter offering us 20 Saxon Motor common at 400, we immediately wired 
you as follows: *We accept 20 Saxon at 400 ship with draft attached and 
wire when you have done this.' We trust we will receive your confirmanon 
on this transaction very soon. 

"Very truly yours, Wm. A. Neer ft Co." 

The defendant, upon receipt of plaintiff's telegram, sent to plaintiff 
the f ollowpg letter : 

"Fort Leavenworth, Kansas, October 9, 1915. 
"Wm, A. Neer ft Co., Detroit — Gentl^nen: Saxon stock sold before re- 
ceipt of your telegram. Seems to be much demand for it. Think I may be 
able to locate ten and possibly twenty-flve shares more. What is best offer 
you would make for this and for how long a period is bid open? 

"Very truly, [Siguedl F. R I^ang, Major, U. S. Army." 

The statement in the above letter, "Saxon stock sold before re- 
ceipt of your telegram," plaintiff claims was false, and was made 
with the purpose of taking advantage of the condition in his letter of 
October 7th that the offer there of 20 shares at 400 was subject to 
previous sale. The court below held that the correspondence disclosed 
no contract and dismissed the complaint. 

[1-4] If a contract exists, it is to be found in the letter of Oc- 
tober 7th and the telegram of October 9th. The letter contains an of- 
fer to "sell 20 shares at 400, subject to previous sale." The tele- 
gram "accepts twenty Saxon at four hundred." If nothing more 
had been added, a valid contract would have resulted, provided the 
defendant had not previously sold the shares. But the telegram con- 
tained something more, and that was, "Ship with draft attached and 
wire when you have done this." This imported a new item into the 
acceptance and prevented a contract from being made. Every agree- 
ment is the result of an offer and an acceptance thereof. An offer 
must not be uncertain or ambiguous, and it was not in this case as 
respects the 20 shares of Saxon, for it is not impossible for a court 
to say just what the language used meant. But an acceptance is re- 
quired to be identical with the offer, or there is no meeting of the 
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minds, and no agreement; and in this case the offer and the acceptance 
are not identical. 

Every trade or business has its usages, and persons who make of- 
fers relating thereto assume that all the customary incidents of such 
callings shall be part of the agreement, and they do not need to be 
expressly stated in the written or oral offer, as the law implies them. 
The law implies that the place of delivery of the stock shall ,be at 
the place of the seller, notiiing appearing to the contrary; that is to 
say, in this case the place of delivery under the offer as made was 
Ft, Leavenworth, Kan. But under the acceptance delivery was to be 
made at Detroit, Mich., where plaintiff resided. The law implies 
from the terms of the offer that payment was to be made in cash 
on delivery at Ft. Leavenworth. But the acceptance provided for a 
pa3mient by draft on delivery at Detroit. The defendant was requir- 
ed to part with possession of his stock before actual payment. 

In Cameron v. Wright, 21 App. Div. 395, 47 N. Y. Supp. 571, an 
offer was made to sell stock at 33 cents on the dollar, subject to the 
right to sell to other parties. The alleged acceptance was in a tele- 
gram reading, "I accept offer ; 33 for all your stock ; draw three days' 
sight draft with stock attached." This was held to be a variance 
from the offer, and the interposition of a term not embraced in the 
original offer, and therefore not binding. And see Greenawalt v. 
Este, 40 Kan. 418, 19 I^ac. 803 ; Shafp v. West (D. C.) 150 Fed. 458; 
Lacey v. Thomas (C. C.) 164 Fed. 623. 

As there was no contract, and therefore no right to sue for a breach, 
the other questions raised need not be considered. 

Judgment affirmed. 



GULDEN et aL ▼. HIJOS DB JOSE TATA S. EN (X 

(Oircoit Ckiurt of Appeals^ Second CSlrcDit May 10, 191B.) 

No. 219. 

1. Shipping ^=>106— Bill of Lading— Con DmoN of Cabgo. 

Where a bill of lading recited that a shipment of olives was received 
In apparent good order and condition, and there was no qualification, 
except that the vesael should not be responsible for the contents of the 
parcels^ the admission is sufficient prima fade, in a suit for injuries to 
olives due to the breaking of the barrels in which they were packed, that 
such barrels were in good condition when received. 

2. Shipping ^=^123 — Liabilitt fob Damagb to Oabgo— Impbopeb Stowage. 

A ship held liable for damage to olives packed in barrels, from the 
breaking and leaking of the barrels, on the ground that it was caused 
by improper stowage. 

Appeal from the District Court of the United States for the Eastern 
District of New York. . 

Suit by Frank Gulden and others against Hijos de Jose Taya S. en C. 
From a decree for libelants (243 Fed. 780), respondent appeals. Af- 
firmed. 

^S9For other cues tee aame topic A KET-NUMBBR in all Kej-Numbered Digests ik lodexee 
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Appeal from a decree in admiralty of the District Ck>iirt for the Eastern 
District of New York (Chatfield, J., presiding), adjudging the defendants liable 
for injury to four hogsheads and two barrels of olives stowed upon the ship 
A.suarca, of whidi the respondents were the owners. The hogsheads and 
barrels, along with some 600 others, were shipped npcm a Tessel of the re- 
spondents from the port of Seyille, Spain, bound for Cadis, and were there 
transshipped to the steamer Asuarca, bound from Oadiz to New Xork, and arrlT- 
ed on the Slst of January, 1916. They were shii^ed under the usual bill of 
lading, which contained an exception for breakage, leakage, bad stowage, and 
the like. The bill of lading also contained the provision that the reqpaadeiit 
should not be responsible for the contents of the packages. 

When they arrived in New York and were discharged, it was found that the 
staves of the hogsheads ^ and barrels in question, 6 In all, had been brok», 
so that the brine leaked out, and the olives had been dried and destroyed. 
Two witnesses for the libelants proved that they had seen the casks before 
tiiey had been discharged, and that the bungs were not all upright, but that 
they had been stowed in various angles to the perpendicular. One witness 
for the respondents was called, who swore of the barrels and hogsheads as 
follows: "They were stowed in the bilge with their bungs up, some of them, 
and some of them were stowed amldslilps crosswise." ,He also swore that 
a breakage of 6 out of 500 would be a good cargo, and that if there had been 
poor stowage there would be more than 6 casks in poor shape. He was in the 
habit of having four or five ships discharging at a time and could not re- 
member specifically the consignment to the libelants. The respondents also 
produced the certificate of the wardens of New York that the cargo had beoi 
surveyed and found to be well stowed. 

The district Judge found that the libelants had shown affirmatively that 
the ship was gi^lty of negligence in the stowa^, and for that reason gave 
judgment 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskinc, 
of New York City, of counsel), for appellant. 

Francis Bertram Elgas, of New York City (George H. Gilman, of 
New York City, of counsel), for appellees. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [ 1 ] The appellant's first point is that the libelants have not 
shown that the cargo was shipped in good condition. The bill of 
lading recites that they were received "in apparent good order and con- 
dition/' and there is no qualification to this admission, except that 
the ship shall not be "responsible * * * for the contents of the 
parcels." The appellant contends that under The Lyra (D. C.) 231 
Fed. 250, and Vanderbilt v. Ocean S. S. Co., 215 Fed. 886, 132 C. C. 
A. 226, this qualification of the admission makes the libelants' proof 
insufficient. We do not agree. In both these cases, as in The Ismaele 
(D. C.) 14 Fed. 491, and Henderson v. 300 Tons of Iron Ore (D. C.) 
38 Fed. 36, the qualifying language was "weight unknown," or "weight 
and contents unknown." The phrase "not responsible for contents" 
is not an equivalent. It aflfects to relieve the ship for the condition 
of the contents; but the contents are not here in question, at least 
not its condition at the time of shipment. The material question is 
of the condition of the hogsheads themselves, since the proof makes 
it clear that the condition of the contents resulted from the injury 
to them, and, if they were sound when shipped, so were the contents. 
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Admitting fliat the hogsheads were apparently in good order, the con- 
dition of the contents at that time necessarinr foUowed. The excep- 
tion touching the contents did not qualify that admission at all, as- 
suming, indeed, that it qualified the existing quality of the contents 
in any event. 

[2] The case therefore turns simply upon whether the libelants 
succeeded in proving bad stowage. That is a question on which we 
are not disposed to disturb the ruling of the District Judge, who saw 
the three witnesses concerned. It is true that the two witnesses for 
the libelant did not go down into, the hold; but they saw the cargo 
from the deck before it was discharged, and they testify absolutely 
that some of the bungs were not upright, which is conceded by both 
sides to be bad stowage, and the only thing in contradiction is the cer- 
tificate of the port warden, upon which we think the District Judge 
properly laid small weight, and the testimony of Leisegang, whose 
recollection was obviously uncertain, and whose testimony we do not 
feel to be wholly unambiguous, even if taken literally. 

The main strength of the respondent's position really lies in the 
fact that so few of the casks were injured ; but, while the stowage of 
casks with bungs at an angle to the perpendicular was improper, we 
canrtot say that it inevitably involved a crushing in of the staves 
whenever it is practiced. Whether these hogsheads were of un- 
usual strength, or whether it is only in a smaU percentage of cases 
that bad stowage will result in breakage, we do not know. There is 
no evidence in the case which, would excuse the respondent, upon the 
theory that bad stowage must have resulted in a higher percentage of 
injury. Moreover, although the witnesses for the libelants do say 
that many of the casks were improperly stowed, they do not profess 
to give the number. Out of the 600 we have no means of knowing 
whether 20 per cent., or more or less, were ^adly stowed. 

Seeing no reason to disturb the finding of the District Judge on 
this question of fact, we think the decree should be affirmed. 



M. B. FAHBY TOBACCO CO. T. SENIOR et al. 

SENIOR et al. v. M. B. PAHBY TOBACCO CO. 

(Circuit Court of Appeals. Third Circuit July 27, 1918. Re- 
heigring Denied September 20, 1918.) 

No& 2883, 2384. 

1. Trade-Marks and Trade- Names ^=»4 — What Constftute. 

Where the distinctive feature of complainant's device was a reproduc- 
tion of the photograph of complainant's predecessor, coupled with his 
name and the name and description of cigars sold, the words and pic- 
ture together, in view of Act Feb. 1905, f 5 (Comp. St 1916, f 9490), laek 
no element of a valid trade-mark, and should be so treated. 

2, Trade-Marks and Trade-Names ^=>98— Infringement— Profits. 

Where defendants infringed complainant's trade-mark, profits, as w^U 
as damages, are recoverable. 

^=:9Foc oUer cafl«s see samo topic ft KEY-NUMBER in all Key-Numbered DiseeU ft Indexee 
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Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; Edward G. Bradford, Judge. 

Suit by the M. B. Fahey Tobacco Company against Joseph Senior 
and another, who filed a cross-bilL From the decree, which granted 
complainant only part of the relief sought (247 Fed. 809), both parties 
appeal. Affirmed on defendants' appeal, and reversed, with directions, 
on complainant's appeal 

Trevor T. Matthews, of Philadelphia, Pa., for plaintiff. 
George H. Stein, of Philadelphia, Pa., and John J. Bollinger, of 
York, Pa., for defendants. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this suit, brought by the M. B. 
Fahey Tobacco Company against Joseph Senior and H. N. Heusner, 
the company charged unfair competition and the infringement of a 
trade-mark. The principal question was the ownership of the device; 
Heusner asserting that he and not the company was the exclusive own- 
er, and on this ground asking in his answer for affinnative rehef . On 
the charge of unfair competition the District Court found in favor of 
the company, but seems to have held — ^the opinion leaves us in doubt 
on this point — ^that the device in question was not a trade-mark and to 
have decided for this reason that the company could not recover prof- 
its, but was confined to damages. Each party has appealed from the 
decree, and as the whole dispute has been argued before us we incline 
to dispose of it at this stage of the controversy, although the account 
has not yet been taken. The hearing was in open court and the facts 
are fully stated in Judge Bradford's opinion. 247 Fed. 809. 

The evidence relating to the ownership of the device is conflicting, 
and we have considered it with attention, but without seeing reason to 
interfere with the findings below. We accept the conclusi<» of the 
learned judge that M. B. Fahey in his lifetime was the owner of the 
device, and that the company has succeeded to his right. And we also 
agree (1) that the company was not so far privy to the proceeding in 
the York county court as to be bound now by the decree of that tri- 
bimal under the rule of res judicata; and (2) that under the facts 
proved the doctrine of clean hands does not prevent the company from 
recovering in this action. But, if the opinion below is to be understood 
as deciding that the device is not a trade-mark, and that the company 
is therefore confined to the recovery of damages for unfair competi- 
tion, we cannot agree with that part of the decision, 

[1] The distinctive feature of the device is the reproduction of 
Fahey's photograph. This is coupled with his name — ^"Fahey's" Spe- 
cial [cigar], Havana Filler — and we think the words and the picture, 
taken together, lack no element of a valid trade-mark. The device is 
arbitrary, not descriptive or generic, and points unmistakably to a par- 
ticular individual as the source of the goods, giving not only his name, 
but his features also, so that no other "Fahey" is likely to be confused 
with the original of the picture. We do not wish to add another to 
the elaborate discussions of this general subject with which the re- 
ports abound, and shall therefore refer merely to Hopkins on Trade- 
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Marks (3d Ed) §§ 64 and 72, and 38 Cyc. 695 et seq., and cases cited. 
An English decision in point is Rowland v. Mitchell [1897] 1 Qi. Div. 
71, 85 taw Times Rep. N. S. 498. 

Moreover, in addition to the general rules governing the subject, the 
act of February 20, 1905, has declared in section 5 that : 

"No mark by wbfch the goods of the owner of the mark may be distinguish- 
ed from other goods of the same class shall be refused registration as a 
trade-mark on account of the nature of such mark unless" the mark falls 
within either of two described classes. SS Stat 725, c. 592 (€k>mp. St 1916, 
S9490). 

The first class is not relevant, and the second class by plain implica- 
tion allows the registration of an individqal's name if the name be as- 
sociated with his portrait (a condition that is fulfilled m the present 
case), merely requiring the individual's written consent to such use of 
his portrait, a further requirement that was also fulfilled. No ques- 
tion is now presented under the act, but Congress has plainly declared 
its will concerning devices like that now involved. Davids Co. v. Da- 
vids Mfg. Co., 233 U. S. 461, 34 Sup. Ct 648, 58 L. Ed. 1046. 

[2] Therefore, since the defendants have infringed the plaintiff's 
trd de-mark, profits as well as damages are recoverable, and the de- 
cree should be modified accordingly. Hamilton Shoe Co. v. Wolf 
Bros., 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629; Hanover Co. v. 
Metcalf, 240 U. S. 403, 36 Sup. Ct. 357. 60 L. Ed. 713. 

We therefore affirm the decree on the defendants' appeal and re- 
verse it on the plaintiff's appeal, with instructions to modify it in ac- 
cordance with this opinion. 



BAILOT v. MISSISSIPPI HOME TBLiBPHONB CO. 

(drcnlt Court of Appeals^ Third Olrcalt Augast 3, 1918.) 

No. 2370. 

L, COBPOBATIONB ^=»433(2)— CONTRACTS— RATIFICATION — QUESTION FOB JUBT. 

Whether a corporation had ratified a parol contract made by one of Its 
officers without antecedent authority held a question for the Jury. 
2. Monopolies «=»8 — Contracts — Leoautt. 

A contract by a public service corporation to pay a commission for sale 
of Its property to a competitor, which was prohibited by a law of the 
state, is not necessarily illegal, where it was contemplated, and an effort 
was made, to Urst secure a repeal of the law. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by John R. Bailey against the Mississippi Home Telephone 
Company. Judgment for defendant, and plaintiff brings error. Re- 
versed, and new trial granted. 

John J. Reardon and Geo. E. Sands, both of Williamsport, Pa., for 
plaintiff in error. 

J. Fred Schaffer, of Sunbury, Pa., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

^s»For oUier cues sm same toplo A KBT-NtJMBBR in aU Key-NumlMred Disests ft Indexes 

Digitized by VjOOQIC 



582 ' ' 252 FEDERAL REPORTER 

PER CURIAM. In this action between citizens of diffeient states 
John R. Bailey sued to recover compensation for services rendered in 
bringing together the buyer and the seller of property. He set up a 
parol contract providing for compensation, but was nonsuited in the 
EHstrict Court. As the learned judge gave no reason for his judg- 
ment, either when he entered the nonsuit or when he refused to take 
it off, we cannot know what was in his mind and are not disposed to 
speculate. But we have examined the i^ecord with care in order to 
discover what questions were disputed, and to find, if possible, a sat- 
isfactory ground for supporting the judgment. We regret to say we 
have not been successful in finding such a ground ; but, as the case 
must be tried again, we shall state our conclusions briefly and in gen- 
eral terms, so as to avoid the appearance of deciding questions now 
with finality that may wear a different aspect after all the evidence 
has been heard. 

[1] The leading questions in dispute seem to have been two: First, 
whether the defendant had authorized or ratified the contract; and, 
second, whether the plaintiff must fail because the contract was against 
public policy, and therefore void. On the first point we shall only 
say that, as the agreement (if made) was by parol, its terms and its 
scope were for the jury under proper instructions. As there was no 
such submission, the court must have held that the terms were of no 
importance, and that in no event was the company bound. So far as 
appears, the agreement was made by one of its officers without ante- 
cedent authority, and therefore the company could only be bound if 
the evidence showed ratification with knowledge of the transaction. 
On this point there was submissible evidence, and if the case was de- 
cided on this question there was error in taking it from the jury. 

[2] But it may have been decided on the ground that the contract 
was against public policy, and this requires a few additional remarks. 
The property to be sold was the defendant's business in Mississippi, 
and the proposed buyer was a corporate competitor, to whom a sale 
was forbidden by a general law of the state. Just what the parties to 
the contract intended is rather obscure, the evidence being somewhat 
meager; but the jury might have found that no sale was contemplated 
unless the Legislature should change the law, and that, although the 
parties intended to urge the change, no improper means to that end 
were in view. It is not unlawful to seek by proper argument and 
application to persuade a Legislature to repeal or modify a statute, 
and, if nothing more were in contemplation here, we see nothing to 
blame in such an effort. As it turned out, the effort was not success- 
ful, and t*he defendant's property was afterward sold in bankruptcy 
to certain of its own officers, who immediately conveyed it to a sub- 
sidiary of the proposed corporate buyer, thus accomplishing the re- 
sult for which the plaintiff's services had been engaged. This might 
have presented another question. If the sale was a subterfuge to 
avoid paying the plaintiff's compensation, it would not prevent re- 
covery; but if the sale were bona fide, without such a purpose, the 
plaintiff would have to bear his own loss. But this question also would 
have been for the jury, and was not submitted. 
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In a general way we have outlined the situation, and further evi- 
dence may throw a good deal of light on the dispute. The case should 
have been fully heard, and (so far as we can see now) should have 
been left to the jury with proper instructions. 

No question concerning the effect of the bankruptcy proceedings 
was raised below, either by the pleadings or during the trial, and none 
is now considered. 

The judgment is reversed, and a new trial is granted. 



THE BRITANNIA. 

(Circuit Odwet of Appeals, Seocmd drcQlt May 10, 1918.) 

No. 240. 

1. Towage ^=:»19— 'Paotknikg of Tow—Neguoiiroib. 

A tug taking to a slip a barge^ having no master or crew on board, 
was bound to fasten her in a seamanlike manner, and where It fasten- 
ed her alongside libelant's barge In snch a manner that, when the wind 
rose, the comer of the barge pounded against the side of libelant's barge^ 
It was at fault. 

2. TowAOB ^=»19 — Nbgugencb— CoNTMBtrroBY Neougbitoe. 

Where a tog; took a crewless barge Into a slip and negligently fasten- • 
ed her to libelant's barge, as known to her captain, who understood the 
danger to his barge should the wind rise, and was able to go aboard the 
barge and properly fasten the lines, so as to prevent Injury from Its 
pounding, he was negligent In not doing so. 

Appeal from the District Court of the United States for the South- 
em EHstrict of New York. 

Libel by the Arthur Ackennan Lighterage Company against the 
steam tug Britannia, her engines, etc. ; Edward M. Timmins, claim- 
ant. Decree for libelant, and the claimant appeals. Decree modified. 

The tug took the ba^ge Sea Beach to a ^p at the Bnsh Docks, and there 
left her. The weather at the time was fair, the slip very crowded, and, as 
the Sea Beach had no one on board, the crew of the Britannia made her fast 
alongside Ubelant's barge Paulina in such a manner that (as alleged in libel) 
when the wind rose during the following night ''the -comer of the Sea BeactL 
pounded against the side of the Paulina," Inflicting damage, to recover for 
which this suit was brought 

The court below held the Britannia solely liable, because (1) the method of 
fastening the Sea Beach was negligent, and (2) that boat was left without 
a master In charge. Claimant appealed. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for ai^ellant. 

Macklin, Brown & Purdy, of New York City (William F. Purdy. of 
New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. [1] It is urged that The Thos. Quigley, . 
130 Fed. 336, 64 C. C. A. 582, supports the holding below. If the 
owner of the Sea Beach were complaining of an injury traceable 
wholly or partly to the absence of the accustomed scow captain, the 
decision would apply. Here it makes no diflference whether the crew 

^spFor other cases see same topic ft KBY-NUMBER la all Key-Numbered Digests ft Indexes 
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of SCOW or tug arranged the fasts; the duty of adjusting them in a 
seamanlike manner was the same, and fell upon whoever performed 
the work — in this instance, the Britannia. 

The fault alleged is that, instead of laying the Sea Beach smoothly 
or evenly alongside the Paulina, she was so disposed that her square 
comer ground into the latter's side as soon as, with the rising wind, 
the slip full of boats began to "chum." On very conflicting evidence 
the trial judge held that this plainly faulty arrangement existed, and 
waf the doing of the Britannia. We are not disposed to differ from 
such a finding of fact ; therefore the tug was at fault.' 

[2] But this initial negligence produced a situation about which 
there was nothing mysterious; it was patently wrong to the eye of 
any boatman, including the Paulina's captain, who admittedly saw 
whc^t was done, disapproved of it, and understood the danger to which 
his boat was thereby subjected. Further it was entirely within his 
strength, power, and skill to correct the whole matter by going aboard 
the Sea Beach and hauling her straight and refastening her lines. The 
testimony of this man substantially admits that he did nothing of the 
sort, because he thought it no part of his duty to go on another man's 
boat. 

This is carrying modesty too far ; it was his duty to protect his own 
boat, and nothing prevented his performance of such duty. Certainly 
the crewless Sea Beach offered no impediment. This was a failure of 
duty, which is negligence. 

Decree modified, so as to award half damages to libelant. Costs 
below divided ; appellant to recover costs in this court 



H. WARD I^EX>NARD, Inc.. v. MAXWELL MOTOR SAI^S CORPORATION. 

(Circuit Court of Appeals, Second drcait June 6, 191& On Motion for 

Rehearing, August 1, 19ia) 

No. 205. 

X' Patents «=»16&— Limitation of CiiAnis — Sxtbstitutbs. 

Though inventor Is not confined to exact detaUs of his disclosure, the 
extent of his contribution is limited to such sabstitntes for any dis- 
closed element as the art needs no help to find. 
2. Patents ^=»312(1) — Infringement — Bubden of Pboof. 

In suit to enjoin infringement of patent, where plaintiff claimed that 
present commercial form of his invention was not departure from origi- 
nal disclosure, plaintiff had burden of proving that any journeyman of 
the art could turn from present form to former with any certainty of 
result. 
8. Patents ^s»101 — Operation of Combination — Gcaim. 

An inventor must do more than give cues for future experiment, and, 
unless he is dealing with elements whose action and reaction is known 
and certain, he must disclose how combination will operate. 

4. Patents ^=»328 — Storage Battery Reoulatob — Infringement. 

Leonard patent. No. 1,122,774, for regulator to prevent overdiarge <rf 
storage battery, held not infringed. 

5. Patents ^=»328 — Storage Battery Regui^ator — iNFRiNOSMBirT. 

Leonard patent, No. 1,157,011, for regulator to prevent overcharge of 
storage battery, held not infringed. 
' — ■ 
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On Motion for Rehearing. 

6. Patents «=>26<1) — ^Mechanical Combination "Invention.'* 

A mecbanical combination ''invention" consists of selecting some ele- 
ments for a combination which constitutes an independent entity, serv- 
iceable to the art and theretofore unknown. 

[Ed. Note.— For other definitions, see Words and Phrases, Blrst and 
Second Series, Invention.] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit by H. Ward Leonard, Incorporated, against the Maxwell Motor 
Sales Corporation. Decree for complainant, and defendant appeals. 
Reversed, and bill dismissed. 

See, also, 246 Fed. 945, C. C. A. . 

Appeal from a decree awarding the usual injunction upon patents to H. 
Ward Leonard, Nos. 1,122,774 and 1,157,011. The patents) concerned a regu- 
lator to prevent the overcharge of a storage battery by a generator con- 
nected with the engine of a motor car. The system included the engine, the 
generator, the storage battery, and the lamps and other accoutrements re- 
quiring the energy of electricity. Two things were necessary to keep the 
system operative: First, an automatic switch between the generator and the 
storage battery, which should open when the generator was not in motion. 
This prevented a leakage of the stored energy- from the storage battery back . 
into the generator. It was fully disclosed in the patent, but was old, and 
does not come into this case, except incid^itally. The second is the regulator 
designed to prevent the greater amperages, generated when the engine goes 
at high speeds, from "gassing" the battery. The disclosure effects this by 
disconnecting the generator from the engine at such speeda The defend- 
ant reaches the same result by weakening the field current of the generator. 
This is done by throwing into series with the field coil a resistance, normal- 
ly short-circuited. Several devices of similar purport were put in evidence, 
a sufficient description of which appears in the opinion. The clain^ in is- 
sue are: In patent Na 1,157,011, claims 1, 4, 5, 6, 7, 8, 9, 10, and 12; In pat- 
ent No. 1,122,774, claims 2, 3, 4, 9, 10, 11, 16, 21, 22, and 24. 

Drury W. Cooper, of New York City, and Edwin B. H. Tower, Jr., 
of Milwaukee, Wis., for appellant. 

Clifton V. Edwards and Lawrence K. Sager, both of New York 
City, for appellee. 

Before ROGERS, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as 
above). The problem before inventors was to prevent the charging of 
storage batteries by too high a current, resulting in the destruction of 
those accumulations in the cells upon whose creation the stored energy 
depends. If the current be too large, which in this instance also means 
a current of too high voltage, these products, normally aggregated for 
future use, are turned into gas to the loss and injury of the battery 
itself. As the battery becomes charged, its voltage rises, and with it 
the voltage in the charging current, with which varies the amperage. 
Hence the amperage of that current is always the test. It must for 
safety be kept within predetermined limits. As the current varies with 
the energy developed at the armature of the generator, it necessarily 
depends upon the speed of revolution ; i. e., the revolutions per min- 
ute (R. P. M.), of the shaft upon which the armature is fixed. Since 
the speed of the engine cannot for practical reasons be regulated to 
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the needs of the battery, it follows that eidier there must be a periodic 
disconnection or slip between the armature and the engine, which will 
result in the partial disconnection of the system from its prime motor, 
or there must be some way of damping or disconnecting the current 
created by the generator from the battery itself. No plan appears in 
the record for a periodic disconnection of the generator from the bat- 
tery, and the alternatives are therefore limited to a disconnection or 
slip between the generator and its prime motor and the damping of the 
electromotive force (E. M. F.) of the generator. One of the points of 
the case, in our judgment a critical one, is whether these two methods 
of dealing with the problem are for purposes of invention to be deemed 
equivalent ; but we pass this for the moment, asstuning for the state- 
ment of the problem that they are to be treated as substantially inter- 
changeable. 

No one disputes that it was well understood among electricians that 
the electromotive force generated by the rotation of an armature with- 
in its field depended upon the current in the field and that a common 
device to reduce that current was by the introduction of a resistance 
in the field circuit. Such a resistance is shown in a system such as is 
here in question in the patents to Thomson and Moskowitz, though its 
effect is certainly gradual, and not inserted and withdrawn all at once, 
and at opposite phases of the main current. The new thing which 
Leonard devised, if anything, did not therefore depend upon the dimi- 
nution of the current charging the battery, but in the way that that 
diminution was accomplished. That was as follows: When the cur- 
rent in the charging circuit rose to an amperage which sufficiently en- 
ergized the magnet, £8, so that it atti-acted the armature ^S', the cir- 
cuit was broken, which energized the clutch magnet This mechanical- 
ly disconnected the clutch, and deprived the armature of all future 
energy from the engine. Any further rotation of the armature de- 
pended altogether upon the mechanical momentum theretofore ac- 
quired. This would soon be destroyed by the reluctance within the 
generator, and with it would disappear the current generated in the 
charging circuit. When that current had fallen enough to release the 
armature, £8\ it would be snapped back by its spring, and, the clutch 
coils coming again into circuit, the clutch magnet would engage that 
member of the clutch which was always in connection with the engine. 
The mechanical connection between the engine and the generator 
would be re-established, and the engine would rotate the armature as 
before. 

Now Ahe magnetization of the magnet, i8, must be stronger to at- 
tract the armature than to release it because of the air gap, and the 
system independently of its inertia, has therefore a maximum current 
of one value at which the clutch is disconnected and a minimum of 
another at which it is connected. It is urged that the full corrective 
effect of the clutch becomes effective at once, either in connection or 
disconnection ; and this is perfectly true, although it is not true that 
the effect is immediately translated into terms of current. The effect 
upon the current, on the contrary, is gradual, resulting in a pulsating 
or vibrating unidirectional flow. 
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A confusion of issues readily arises over the issue of the vibratory 
character of the current. From the aspect of the battery a constant 
current is quite as good as a pulsating; Thomson and Moskowitz 
would charge a storage battery quite as well as Leonard. The suppos- 
ed advantage of Leonardos device was that his relay operated only at 
the two critical periods in the current, the maximum and the minimum, 
and then it operated all at once, and without any possibility of derange- 
ment by the jars and shocks constantly happenmg in a motorcar. The 
pulsations of the current are therefore taken, perhaps correctly, as a 
symptom of a system which operates at opposite critical phases in the 
charging or work current, and that, too, by the entire effect of the cor- 
rective. Nevertheless, unless it also appears that such a method of cor- 
rection necessarily involves a structure which will not be deranged by 
jars and shocks, it would seem to follow that the advantages of Leon- 
ard's disclosure, if any, lie in something else than the mere principle 
of the sudden interposition of the entire corrective. It may lie in the 
^'trembler" or "air-gap" relay, which is not of the "pltmger" type, and 
which is sure to operate under all the trying circiunstances of motorcar 
use. 

Now it is quite clear that the claims do not cover this kind of relay 
As we shall later show, the Everett- Bliss regulator, even if it was not 
as it stood a mechanism which would interject the entire corrective at 
once, needed only the substitution of metal for carbon points to consti- 
tute an anticipation. Yet it had not Leonard's relay, but was of the 
plunger type, and was perhaps unfit for motorcar use. We may dis- 
miss, therefore, any consideration of these details of the structure, 
merely observing that the utility of the patent by no means follows up- 
on that element which eventually became the most prominent in the 
claims. 

A pulsating or vibrating current may be a certain symptom of the 
sudden interposition of the entire corrective ; at least for the purposes 
of this case we may assume so. The first difficulty which we find in 
the file wrapper is that no mention occurs of any pulsating current un- 
til January 31, 1912. This, it is true, would not be alone enough, if the 
original disclosure had already contained the suggestion of it. We do 
not mean to hold that an original disclosure may not be amended to 
specify features already appearing, even by intimation, though not 
thoroughly observed at the outset The difficulty in the case at bar 
goes deeper, because it appears positively that a constant current, or 
as nearly constant as possible, was thought to be within the scope of the 
patent. Thus in Figures 4 and 5 Leonard disclosed mechanism which 
operated by the gradual interposition of a resistance coil into series 
with the field circuit. In the specification of Figure 5 it was expressly 
stated that the object was to "maintain constant" a ciurrent generated 
by a continuously driven armature. We may therefore be sure that 
at that time neither the symptom, a pulsating current, nor the cause, 
the sudden interposition of the entire corrective, were a part of the in- 
vention. Nothing of the sort appears anywhere in the file wrapper 
until January 31, 1912, when Leonard first mentioned the "wide and 
rapid fluctuations of energy" which accompanied his disclosure of the 
plutch. On March 27, 1913, he canceled Figures 4 and 5 with their de- 
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scriptions. This change of position, while for a time still uncertain in 
its details, in general Leonard maintained till the patent issued. It 
was an entire antithesis to the original disclosure and it is doubtful 
whether it could succeed, if the art had itself remained stationary. 

However, the art did not remain stationary, because before January 
31, 1912, it had already gone quite as far as the defendant now seeks 
to go. Whatever the actual date when the Bishop-Delano regulator 
was put into practice, Delano's application was filed in May, 1910, long 
before the amendments in the file wrapper, and for that matter before 
Leonard had changed his own practice from a clutch to a resistance 
coil. Furthermore, Turbayne's regulator was in public use early in 
January, 1912. Each of these regulators was an anticipation of the 
form which Leonard now seeks to include. The whole corrective was 
suddenly thrown in and out of series with the field coil by a relay 
which operated upon the "trembler" principle. We do not understand 
that the contrary is seriously asserted ; but, if so, we are entirely sat- 
isfied that the contention is without basis. The amendments are in- 
valid which sought to anticipate these inventions by canceling out Fig- 
ures 4 and 5, with tlieir specifications, and by interjecting vague state- 
ments about the fluctuating nature of the current developed by the 
clutch form. The general or abstract aspect of the invention upon 
which the subsequent claims depended had been altogether changed. 
Perhaps it is better to say that for the first time a more abstract aspect 
had appeared, but at the expense of much that had earlier been includ- 
ed as a part, thereafter an inconsistent part, of the original conception* 
This alone in our judgment is enough to limit the patent to the disclo- 
sure. 

Moreover, we think that Leonard's own conduct of his appli- 
cation shows that he was aware of the departure which his amend- 
ments introduced. He revised his commercial regulator in 1911, so 
that it conformed to Delano's principle, to Turbayne's, and to the de- 
fendant's. Yet from the beginning of 1912, when he sought to intrude 
into his application vague expressions of wide fluctuation and the like, 
he never avowedly attempted to amend his specifications by any dis- 
closure of the new form which he had actually adopted, and which he 
then certainly meant to claim. Why did he not do this, if it was not 
because he recognized that such an avowal would be met at once by a 
refusal in the Patent Office? Such a refusal must have been based 
upon the ground that it was a departure from the original disclosure, 
as it certainly was. Instead of this more candid course, he contented 
himself with nebulous claims, and one or two. rather cryptic allusions 
to possible alternative forms. We cannot accept the result ; the place 
to disclose the invention, certainly if it has become already known and 
developed, is the Patent Office itself. After not disclosing it there, we 
cannot allow it to be introduced here, for our duty is to interpret the 
instrument, not to rewrite it. 

[1] So far we have considered the amendments introduced into the 
specifications as though their final form was sufficient to support the 
claims in their wider scope. Assuming, as we do, that taken literally 
the language is broad enough to cover the defendant's regulator, the 
further question nevertheless arises whether the disclosure^ as it 
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stands, will serve An inventor is, of course, not confined to the exact 
details of his disclosure, else his patent would be of small vahie. The 
extent to which he may generalize it depends, not only upon the sur- 
rounding pressure of die art, but the extent to which the variations 
which he wishes to cover in his claims, are themselves within the in- 
itiative of a journeyman in the art. For the inventor's contribution 
must be a sufficient guide in itself, and its extent is limited to such 
substitutes for any disclosed element, as the art needs no help to find. 
The validity of these claims, when so extended, depends, tfierefore, 
upon the readiness with which a journeyman would have substituted a 
resistance coil for the clutch of the application. Put in another form, 
we may say thatt it depends upon whether it would take any invention 
to change Leonard's clutch into his second and present commercial 
form. 

We are not ready to agree that to quench the current by means of a 
rheostat was the equivalent of disconnecting the generator from its 
prime motor. Bentley*s opinion upon that subject invades the precise 
issue we must decide. Each method did, indeed, accomplish the same 
result; but they cannot be said to accomplish that result in the same 
way, and fail as equivalents under one of the most comxnxm tests. 
However, we should not necessarily treat this as final, doubting, as we 
do, the unconditional validity of any absolute tests of the kind. If it 
was apparent that one might freely and certainly borrow a resistance 
coil from the art as a substitute, we should not hestitate to call it an 
equivalent, though it was a new means. Yet we think that there are 
objective reasons to deny that the supposed substitution was of such a 
kind. First, we may notice that physically it would not have been 
enough merely to take out the magnetic clutch and substitute a resist- 
ance coil in its place ; the coil would not have been in the field circuit, 
and more readjustment was' necessary. Yet the necessary changes 
may have been immediately obvious, once the idea was suggested, and 
we shall assume that they were, for it is not respecting them that our 
doubts arise. In part we rest upon the conduct of Leonard himself, 
both in his original disclosure and in the development of his machine. 

Figures 4 and 5, already mentioned, showed a rheostatic regulator, 
though it was gradually introduced and removed. But with these ac- 
tually before him, if Leonard did have the idea of a similar regulator 
for motorcars, why did he not at least verbally suggest it in his specifi- 
cations as an alternative to his clutch ? We have the answer in his ad- 
vertisements during the spring of 1910, after he had filed his applica- 
tion, and while he was first exploiting his invention. In these he 
clearly shows that he thought the rheostat an impracticable r^^lator 
for a motorcar. Thus in. January he says : 

'There is no reeftstance of any kind inserted in aeries witb the field or 
armature, so there Is no chance of the outfit not worldng on account of poor 
ccmtacts, sparking, etc." 

Again in March: 

"This [the regulation] should be done without the use of slipping friction 
dutches, speed gears, flyball governors, electrically operated rheostats, vi- 
brators, sUpping fields^ etc^ which are inherently troublesoma" 



Digitized by 



Google 



590 252 FBDBBAL REPORTBB 

Leonard supposed that he had found something better tfian a rheostat 
for use in motorcars. He had thought of the rheostat only to reject 
it, though he meant to use it for other purposes in a complicated m^- 
anism, which contained both clutch and resistance. He did not think 
it applicable for a motorcar, and it was only by subsequent experiment 
that he came to change his mind. We start, therefore, with the rea- 
sonable assurance that Leonard did not find the two means at once 
substitutes for each other. 

[2,3] We shall show later that other inventors attempted to cre- 
ate a pulsating current by a resistance coil, and supposed they had 
succeeded. If they failed, which is in doubt, we can safely assume 
that success was not a certainty. At least, the plaintiff has not shown, 
and the burden rests upon it to show, that any journeyman of the art 
could turn from one to the pther with any certainty of result. Unless 
it goes so far, it is not enough merely to say that tiie substitute would 
readily occur to the mind of any one skilled in the art An inventor 
must do more than give cues for future experiment Matheson v. 
Campbell, 78 Fed. 910, 24 C. C. A. 384. Unless he is dealing with 
elements whose action and reaction is known and certain, he is bound 
to disclose how the combination will operate. A patent is the reward 
of a tested contribution to the art, not of a pregnant surmise or a prom- 
ising hypothesis. There is not the least reason to say that, if it had 
occurred to a journeyman in the art to substitute a resistance coil, he 
would at once have understood the complete effect of that substitution 
upon the system as a whole, whether it would operate as well or worse 
than the clutch. So far as any evidence is available, it was a matter 
which required further experiment We have, it is true, in the final 
form of the patent certain vague statements that other substitutes for 
the clutch are open (page 1, lines 46-54; page 2, lines 26-30) ; but no- 
where is the substitute set forth in detail, and we are not satisfied, on 
the facts in this case, that it could be left so in the air for the specu- 
lation of those who should use the patent. Upon this ground, also, 
we therefore think the patent too limited to cover the defendant's 
regulator. 

[4, 6] Finally, the art of acknowledged priority either wholly antici- 
pates the patent, or proves, as we have just said, that the result which 
Leonard now claims was not a mere corollary of what he disclosed. 
We refer to the Everett regulator (Bliss type F), which differentiates 
from the claims, if at all, only by reason of having carbon, instead of 
metal, contacts. We do not forget that the relays are of a different 
type, hut for the reasons already given we do not regard that distinction 
as important. Bentley's theory of the gradual introduction of the re- 
sistance in this regulator depends upon the presence of the carbon con- 
tacts. Wra/s college thesis bears him out, though we believe that 
Wray was himself probably wrong at that time. Bentley's theory 
omits, however, certain facts, which require an explanation. The ten- 
sion springs which hold up the floating plunger were in practice set at a 
predetermined amount, which represented the. desirable maximiun in 
the work current, generally 50 amperes. This means that when the coil 
in the solenoid carried 50 amperes the plunger would be enough attract- 



Digitized by 



Google 



H. WARD LEONABD, INC. V. MAXWELL MOTOR SALES CORP. 591 

ed against the spring as only just to remain in contact with its fellow; 
any further increase in the work circuit effected a separation. 

Now the work circuit was always broken until the aut(Hnatic switch 
closed, and that could never be in the Everett regulator until the volt- 
age in the generator equaled that in the storage battery. Frequently 
the current which dosed the switch must immediately put the carbon 
electrodes just at the point of separation, and in those cases the reg- 
iilator would at all periods operate by the intrusion of the entire cor- 
rective at once. Nevertheless, it is of course possible that the battery 
might be partially exhausted, in which case there would be theoretically 
an increase of resistance between the carbon electrodes from the time 
the automatic switch closed until the point of separation was reached. 
But this was a very small matter at most ; in Sheldon's opinion quite 
too small to effect any regulation whatever. Bentley calculated that 
at the time of separation the resistance was .8 ohms, and Sheldon only 
.4 ohms. It makes no great difference whicK opinion y/e assume to be 
correct, though Sheldon's observations were taken under more nearly 
working conditions. The difference between the resistance at the 
time when the automatic switch closed and when the carbons separate 
is at most all that can be said to be graduated. It depended altogether 
upon the residual voltage found in the battery at the moment when 
the engine is put in motion. 

At any rate, it follows, after the battery has once reached its proper 
charge, or, if it is already fully charged, at once after the generator 
starts, that the whole theory of the plaintiff is inapplicable, and the 
resistance moves in and out in the same way as thougfh the contacts 
were of metal. This would in practice be the condition over rqudi 
the greater part of the time. Even at the beginning the graduated 
resistance would be less than .5 ohms, while the resistance of the 
shunted coil was nearly .6 ohms. We regard these considerations as 
substantially disposing of the theoretical demonstration that the Everett 
regulator was not an Anticipation. 

We do not forget the presence of two resistances; but that seems 
to us of no importance, if there was one resistance continuously thrown 
in and out over a substantial range of armature speeds. We have, 
ni<5reover, omitted one element considered by Bentley; i. e., what are 
the variations of resistance while the carbons are sparking? This is 
a phenomenon which occurs as well when the contacts are of metal 
as when of carbon, and there are no data which would allow us to 
])ass upon the differences of the resistance from one spark and another. 

There remain only the tests made by both sides. As is not uncom- 
mon, the tests of each favored his own side. Sheldon found that the 
amplitude of the Everett pulsations was nearly as great as, in some 
cases greater than, those of the plaintiff's system. On the other 
hand, 9ie defendant's oscillograms show a very nearly even current 
line for the Everett regulator. The suggestion that Bentley's experi- 
ments may have been vitiated by the presence of a gold leaf fuse in 
the oscillograph ought to be valid for all those taken, including the 
oscillograms from the defendant's regulators and the Leonard clutch. 
It must be conceded that .the case in this aspect is too doubtful under 
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the stringent rule of proof required, though we are rather disposed 
to accept the evidence proving that the pulsations took place than that 
they did not 

While, therefore, we are not disposed to hold that Everett mechan- 
ism is an anticipation of the pulsating current r^ulator, we think 
that it is a final answer to the adequacy of the disclosure actually made. 
More pr(^erly, perhaps, we should have discussed it with that point 
There is no doubt that Everett and Bliss both thought it produced a 
pulsating current, and that Wray's suppression of that feature was 
due to Everett's injunction upon him. There is also no doubt that 
so experienced a man as Sheldon believed, and still believes, that it 
operates the same way. All the inventors meant to get a pulsating cur- 
rent; all thought they had; all supposed that tiie carbon buttons 
would effect that result. If they do not, the substitution of metal but- 
tons will make the current pulsate. Now, whatever else all this shows, 
at least it shows beyond peradventure that it was not a mere journey- 
man's job to secure a pulsating current by the interposition of a 
rheostat. Competent men tried it before Leonard ; if they succeeded, 
then there is nothing new in his invention, except the clutch and re- 
lay ; if they failed, he is hardly in a position to say that his disclosure 
was enough to advise the art how to secure such a current, except 
by using his clutch. As we have already said, the precise form of the 
relays was not a part of the invention. One had no warrant in sup- 
posing that the invention lay in them. A "plunger" type is as much 
within the patent as a "trembler" or "air gap." In following the pat- 
ent, therefore, there was no warning that the "air gap" was essential. 
If one used a "plunger," one might choose either metal or carbon con- 
tacts ; Leonard's specifications said nothing about it. Even if we sup- 
pose that the "air gap'! relay was a part of the disclosure certain to 
be followed, Leonard nowhere states that metal should be used for 
contact between the keeper £8' and the point 31. If carbon chanced 
to be used, as might well have been by an imitator, he would have had 
a graduated increase of resistance up to the point of separation. He 
would have known as little as Everett, Bliss, and Sheldon that it af- 
fected the result for which he was striving. There was not the toist 
indication that one must follow their structure, or that the material 
made any difference. 

We conclude that the patent as now presented to us is a very in- 
genious and plausible effort to extend a quite limited disclosure into 
a broad monopoly. It is clear that Leonard had nothing of the sort 
in mind until by subsequent experiments he had worked out his suc- 
cessful device. Meanwhile the art had already passed bey<Mid him, and 
his only alternative was to file a new application or proceed with his 
own. We have, of course, nothing to say in criticism of his actual 
disclosure, and his claims so far as they are limited by that disclosure. 
There is not the least reason to question the validity of the invention 
of a clutch control. Only it is derived from a quite different method, 
that affecting the transmission of mechanical energy, not the trans- 
formation of mechanical energy into eiectricaL 
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The decree is reversed, and the bill dismissed for noninfringement, 
with costs in both courts. 

On Motion for Rehearing. 

PER CURIAM. We see no reason to change the disposition orig- 
inally made of this case. The difficulty with the patent as we view it 
does not rest in the language of the claims, which we are ready 
to treat as embodying the feature of the relay; but we think it 
clear that the principle of these claims was first introduced into the 
patent some time after the application was filed, and after the art had 
already independently reached the same stage of development. The 
case is not one where there was originally adequate disclosure, the 
full effect and advantages of which were not appreciated by the in- 
ventor, and the change was not the result of a more complete under- 
standing of the operation of the invention first claimed, but of the 
substitution of a new mode of operation, which not only the applicant 
had not even intimated originally, hut which a part of his specification 
actually contradicted. 

[8] In elaboration of this thesis it may perhaps be of service to 
state in more general terms than we originally did the meaning of the 
term "invention" in this connection. The specification of a mechan- 
ical combination patent generally discloses a machine consisting of 
a large number of elements, most of them individually old in the art. 
The invention consists in the act of selecting some of these elements 
for a combination which constitutes an independent entity, serviceable 
to the art and theretofore unknown. , It is always this choice of the 
proper elements in combination which constitutes the invention. Now, 
it is obvious that from even a few elements disclosed in such a specifi- 
cation an enormous number of possible choices may be made, and 
if an applicant were free to substitute new. elements in his original 
combination from anv of those disclosed, he might change his inven- 
tion as he pleased. The final invention would not then date from the 
application, but from the issuance of the patent. So it has always 
been customary to insist that such substitutions must be limited, so 
as not to constitute radical departtu-e from the combination first se- 
lected ; and this is especially the case where the result is to anticipate 
inventions already made by others. It is tnie that imder the term 
"radical" there is room for some' deviation from the strictness of a 
rigid application of this rule, but the permissible latitude depends in 
large measure upon the intermediate growth of the art. 

Now, in the case at bar, the elements selected before January, 1912, 
were, as we have shown, limited by the feature of the mechanical clutch. 
It was this which Leonard selected as the constant element in nearly all 
the claims which he proposed for his invention. Those in which it did 
not appear are remote from the case. To select the function of the 
relays as creating maximum and minimum variations in the charging 
current was a wholly new idea. It involved confessedly the abandon- 
ment of the clutch as a necessary element, and it substituted elements 
which not only he had not even suggested as essential, but which were 
actually absent from a part of the disclosure. It is idle to answer that 
252 F.--38 
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the Patent Office insisted that those parts of the disclosures from 
which, the relays were omitted constituted independent inventions, 
which must be divided out. The important point is that their presence 
was irrefutable proof that Leonard himself did not consider them con- 
tradictory of the combinations on which he had relied. Unless we arc 
to treat the application as wholly fltiid until the final claims are evolved, 
we see no escape from the result already reached. 
The motion for a rehearing is denied. 



WILLAMETTE IRON & STEEL WORKS v. OOLUBfBIA ENGINEERINO 

WORKS. 
(Circuit Court of Appeals, Ninth Clrcait July 1« 1918. Rehearing Denied 

October 14, 1918.) 

No. 3061. 

1. Patents e=»328 — iNTBiNGEMEKT-r-VAUDmr — ^"PtJLi^T" — "Sheave." 

The Beck patent. No. 807,994, for an improved pulley, which provided 
for a flaring sheave, held invalid, not showing invention in view of the 
prior art; a ^'pulley" being one of the elementary mechanical powers, 
consisting of a pulley wheel, called a **sheave," etc., mounted in a block. 

[Ed. Note. — For other definitions, see Words and Phrases, Seccmd Se- 
ries, Pulley.] 

2. Patents ^=:9l9 — ^Invention — Ohanob of Degbes. 

A mere change in degree is not invention ; and hence it does not show 
invention to take a small pulley and enlarge it. 

3. Patents ^=9112(3) — ^Bvidence — ^^bbsiticpxion. 

The issuance of a patent is of itself presumptive evidence, both of in- 
vention and patentability. 

Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Suit by the Columbia Engineering Works against the Willamette 
Iron & Steel Works to enjoin the defendant from infringement of let- 
ters patent No. 807,994, issued to Otto R. Beck, December 19, 1905, 
for an improvement in pulleys, of which the plaintiff is the owner by 
assignment. From a decree for complainant, defendant appeals. Re- 
versed, with directions to dismiss bill. 

John K. Kollock, of Portland, Or., for appellant 
T. J. Geisler, of Portland, Or., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. [1, 2] The claim of invention described 
in the patent in suit relates to certain new and useful improvements in 
pulleys. "A pulley" (as defined in the Standard Dictionary) "is one 
of the elementary mechanical powers, consisting of a grooved 
wheel mounted in a block, used to increase power and transmit it 1^ 
means of a flexible cord or rope in a changed direction." "A sheave" 
{also defined in the same dictionary) "is a pulley wheel with a grooved 
edge, over which a cord or rope may run." 

^soFor other cbms «m tame topic A KBT-NUMBBR ta all K«7->Kumb«red Digests A ladtzv 
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It is a matter x>f common knowledge that, if the groove on the ed^e 
of the wheel or sheave in a pulley block is sufficiently deep, it will 
carry a rope of a diameter slightly less than the groove without any 
corresponding opposite opening in the block in which the pulley is 
mounted ; but with a corresponding opening in the block the groove in 
the wheel may be more shallow, and the rope pass through the.^oove 
with less friction than over a wheel with a deep groove. It is also 
apparent that, if the opening in the block is large enough, it will per- 
mit the passage of an enlarged section of a wrapped or spliced rope 
over the whed, without danger to the rope or wheel. A further en- 
largement of Uie Opening in the block may also permit the passage 
over the wheel of a hook or other attachment to the rope without dan- 
ger to either. 

It is at this point in the construction of the puUepr block and wheel 
that appellee's device comes into play, and its operation is illustrated in 
the hauling of logs. The diagrammatical application of this operation 
appears in the drawing (Fig. 3) attached to the patent No. 807,994. 
The claims of the patent are as follows : 

1« A pulley comprising a block having opposite cheek plates, and a sheave 
mounted tor rotation between said plates* said plates having their upper por- 
tions flared outwardly from said sheave to form a wide throat, and the side 
portions of said cheek plates at the opposite ends of said throat being flared. 

2. A pulley comprising a block having opposite cheek plates, and a sheave 
mounted for rotation between said plates, the side portions of said plates 
b^ng flared to provide enlarged end portions to the throat of said Mock. 

3. A pulley comprising a block, and a sheave mounted for rotation therein,, 
said block b^ng provided with a throat whose end portions are flared out- 
wardly. 

The primary object of the improvement, as stated in the specifica- 
tions, is to produce a pulley which has but few parts, is comparatively 
inexpensive to manufacture, and is efficient in operation. 

The defendant denies infringement and sets up three separate de- 
fenses: (1) Want of invention. (2) Want of novelty, because of prior 
public use. (3) Want of novelty, because of prior patent. 

Upon the trial of the case in the court below the appellee called Wil- 
liam R. Phillips, a mechanical engineer, who testified that the pulley 
described in the patent in suit is so made that it offers the least pos- 
sible obstruction to anything that may be attached to the line that is 
being drawn through ; that the device had two purposes, one to keep 
the cable on the pulley, and the other to render the least obstruction 
to the cable; that the design of the inventor was to render the least 
obstruction to the cable ; that there were other blocks that would hold 
the cable to the pulley ; that the opening in the block opposite to the 
groove in the pulley flared in two directions, viz. perpendicularly and 
horizontally ; tfiat this flaring of the opening in the block was to admit 
of a more facile passage of the cable over the pulley. 

There was evidence on the part of the appellant tending to show 
that certain prior patents and devices had the vertical flare, viz. : No. 
57,425, issued to Alfred Hartz, October 16, 1894; No. 635,604, issued 
to Simon H. M. Seib, October 24, 1899 ; No. 638,772, issued to A. 
B. Tarbox December 12, 1899; No. 670,974, issued to A. B. Tarbox,. 
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April 2, 1901. There was also evidence tending to show that patent 
No. 700,212, issued to W. Louden, May 20, 1902, and No, 743,840, 
issued to F. M. Eby, described devices having both the vertical and 
lateral flares. 

The court bdow found there was no anticipation in the Louden 
patent, for the reason that there was no evidence of the lateral flare, 
either in^the claims or the specifications of the patent, and that there 
was no lateral flare in the clothesline pulley of the Eby patent; We arc 
constrained to disagree with the learned court with respect to these 
two patents. We think the specifications and claims of the Louden 
patent, as they are illustrated by the model introduced in evidence and 
by the drawings of the patent, describe both a vertical and lateral flare, 
and the same may be said of the Eby patent for the clothesline pulley. 
The objection to the clothesline pulley, that it is a small affair, does 
not seem to us to be sufficient to exclude it from consideration as an 
anticipating device. It is the same in operation, although not intended 
to accomplish the same purposes ; but it did not require invention to 
enlarge the small pulley sufficiently to make it equally useful and effec- 
tive in hauling logs. That would be a question of degree, and a mere 
change in degree is not treated as invention in the patent law. 

But, passing by the question of anticipation as presented by these 
two patents, is there invention in giving a flare to the sides of the 
opening in the block over the sheave or wheel? It was probably 
found in practice that with perpendicular sides to this opening a hook 
or other attachment on the line passing over the sheave or whed would 
catch on the one or the other of the sides of the block. If so, what 
was more simple than to enlarge the opening and give the sides a flare, 
so that the hook or other attachment would not catch on either side, 
but would pass freely through the opening in the block on over the 
wheel? For this change in the construction of the block mechanical 
skill was clearly sufficient. 

The claim is made by the appellee Aat the object of the flaring sides 
to the opening of the block in suit was to permit the use' of a narrow 
sheave to save weight and cost, and that the advantage of a wide 
sheave, as shown in one form of appellant's block, had been attained 
by such flaring construction of the appellee's block with a narrow 
sheave. This claim is made primarily to point out the diflFerence in 
two blocks manufactured by the appellant, one with a narrow sheave, 
claimed as an infringement of the appellee's patent, and tfie other with 
the broad sheave, not claimed as an infringement. Conceding that 
there is this difference in the two blocks, it does not follow that this 
feature of appellee's block is the product of invention. 

[3] Here, again, we think the diflFerence in construction is one mere- 
ly of degree, and not of invention. It is true that the issuance of a 
patent is of itself presumptive evidence both of invention and patenta- 
bility ; but we think an inspection of the device, as shown by the model 
and described in the specifications and claims, overcomes this presump- 
tion, and, aside from the evidence of anticipation in the Louden and 
Eby patents, determines that the patent in suit lacks invention. 

The judgment of the District Court is therefore reversed, with 
direction to dismiss the bill of complaint 
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WAGNER ELBOTBIO MPG. 00. y. DISTRICT LODGE, NO. 9, INTERNA- 
TIONAL ASSTN OF MACHINISTS, et al. 

(District Court, B. D. Missoarl, BL D. June 6, 1918.) 

No. 48S3. 

Ck>17BTa ^=s>293 — ^FbD^BAI. COUBT»-JX7BI8DXOTIOir. 

A company manufactaring inanitions for the United States oat of sap- 
plies furnished by the United States, which were shipped In interstate 
commerce, etc., is acting under the authority of the laws of the United 
States to as fall an extent as though it had been incorporated under and 
in pursuance of national laws^ and the federal courts have jurisdiction 
of a suit' by such company to enjoin a labor union from illegally inter- 
fering with Its prosecution of government work. 

In Equity. Suit by the Wagner Electric Manufacturing Company 
against District Lodge, No. 9, International Association of Machinists, 
and others. On motion to dismiss. Motion denied. 

Leahy, Saunders & Barth and Charles A. Houts, all of St Louis, 
Mo., for complainant. 

Julian Laughlin, Edw. L. Rothganger, and Frank H. Haskins, all of 
St, Louis, Mo., for defendants. 

POLLOCK, District Judge. This suit was instituted by plaintiff for 
the purpose of procuring an injtmction against defendants, restraining 
them from conspiring to do certain threatened and wrongful acts, to 
the greajt and irreparable and special damage of the plaintiff, to its 
property and property rights, and property of the United States in its 
possession and use. At the institution of the suit a temporary restrain- 
ing order was granted plaintiff, which has been continued in force and 
effect to this day. The defendants move to dismiss this suit for want 
of jurisdiction. This question of jurisdiction has been briefed, argued, 
and stands submitted for decision, and is the sole question now pre- 
sented for determination. 

As the plaintiff, a Missouri corporation, and defendants, are citizens 
of this state, it is too clear for argument no jurisdiction exists on the 
ground of the diversity of citizenship, and none is claimed. While the 
petition of plaintiff, and the supplemental petition filed herein, are too 
lengthy and verbose to admit of restatement, all matters material to the 
question under consideration may be bery briefly summarized, as fol- 
lows : 

Defendants are labor organizations, or officers or members of such 
organizations, in the employ of plaintiff at the time the acts complained 
of were done. The petition avers the plaintiff to be a very large manu- 
facturing concern, located in the city of St. Louis, and having in its 
employ some 3,500 men. The business in which plaintiff is engaged is 
the manufacture of electrical appliances, largely on its own behalf, and 
the manufacture of munitions of war for the use of the government 
under contracts with the government. The annual amount of business 
done by plaintiff is averred to be about $10,000,000. In order to f acili- 
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tatc the doing of the work required by the government to be done, 
there was constructed for the use and occupancy of plaintiff at its man- 
ufacturing plant, and at an expense to the government of over $500,- 
000, a building occupied and used by plaintiff in the doing of its work 
for the government. Further, the government purchased materials and 
delivered the same to plaintiff, suitable to be employed in the doing of 
the war work of the government, of the value of $750,000. All said 
materials so furnished plaintiff by the government were shipped to 
plaintiff in interstate commerce, and when manufactured by plaintiff 
are returned to the government in the same manner. Under its con- 
tracts with the government plainti£F is required to give preference to 
government work, which must be done within a time certain, in a cer- 
tain specified manner, or, in default, plaintiff must pay heavy penalties, 
and the officials of plaintiff, on conviction, suffer extreme penalties pro- 
vided by the law. Further, plaintiff keeps on hand at all times a con- 
siderable quantity of perishable food products with which to feed its 
employes at its plant, etc. It is further alleged in the petition, not- 
withstanding defendants, and each and all of them, knew these facts 
hereinbefore alleged, they confederated and conspired with each other 
and among themselves for the unlawful purpose of preventing plain- 
tiff from keeping or performing its contracts with the government for 
war supplies, and from engaging in the shipment of manufactured 
munitions of war, and other materials, in interstate commerce, and to 
destroy and render stale and useless the accumulated food products 
which plaintiff had on hand, and to do unto plaintiff, through such 
conspiracy, other special and irreparable injuries and damages; and 
this defendants conspired t6 do by bringing on in plaintiff's plant a 
strike in which about 65 per cent, of plaintiff's employes, many en- 
gaged in the manufacturing of munitions of war, were to leave the 
employ of plaintiff, through threats, intimidations, assaults made by 
defendants on said employes, thereby compelling them to join in said 
strike, leave the employ of plaintiff in a body, and to refrain from re- 
maining in the employ of plaintiff at the risk of their lives and the 
lives of members of their families, all, as is averred in the bill, for the 
purpose, in this violent, forceful, and unlawful manner, of compelling 
plaintiff to make its plant what is known as a ''closed shop," and to 
compel plaintiflF to grant in the doing of its own work and the work of 
the government an eight-hour day. Wherefore plaintiff contends this 
court has jurisdiction of this controversy, based on the ground a fed- 
eral question is involved herein. 

While it is the contention of the plaintiff the federal question so in- 
volved may be found in the provisions of the Sherman Anti-Trust 
Law, in the Pure Food Act, in what is known as the Sabotage Act, 
and the Sedition Act of the government, yet, in my judgment, the pro- 
visions of all of said acts need not be here now considered for the pur- 
pose of determining the jurisdiction of this court. From a reading and 
somewhat careful analysis of the controversy made by plaintiff in its 
petition and supplemental pleadings with defendants, I am of the opin- 
ion this court does have, and hence must retain, jurisdiction of thi? 
cause, and for the following reasons: 
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First, there can be no question whatever but that, as shown by the 
petition, plaintiflf is engaged in a very large manner, and was at the 
tinxe the acts done by defendants of which complaint is made, in inter- 
state commerce, both in its private manufacturing capacity and in the 
performance of its public duties under contracts with the gt>vemment. 
Further, that the petition in this case well pleads the joint acts of de- 
fendants, in the formation of their unlawful confederation, and the 
manner in which it was attempted to be carried out, has worked, and, 
unless restrained, will work, special direct and irreparable injtiry and 
damage to plaintiff and to the government of the United States, which, 
in my judgment, by reason of the provisions of the Sherman Anti- 
Trust Law, and in harmony with tlie common law againSt unlawful 
combinations in restraint of trade and monopolies, may be enjoined b 
plaintiff, for through such course of procedure alone Ues any complete 
or adequate remedy against the unlawful combination and acts of de- 
fendants averred in the bill. 

Fran a reading of the authorities it is uncertain whether a suit of 
the present nature raises a federal question sufficient to confer juris- 
diction upon this court under the provisions of the Sherman Anti- 
Trust Act ^See Paine Lumber Co. v. Neal, 2-14 U. S. 459, 37 Sup. Ct. 
718, 61 L. Ed. 1256; Minnesota v. Northern Securities Co., 194 U. S. 
48, 24 Sup. Ct. 598, 48 L. Ed. 870; and many other cases bearing on 
this much disputed question. However, as said by Mr. Justice Field in 
Holland v. Challen, 110 U. S. 15, 3 Sup. Ct 495, 28 L. Ed. 52: 

"If the controversy be one in which a court of equity only can afford the 
relief prayed for, its jurisdiction is unaffected by the character of the ques- 
tions involved." 

But, be this question ruled as it may, I am convinced this court 
has and must retain jurisdiction of the controversy here presented 
on a much larger and broader ground than any claim of jurisdiction 
which may be asserted under the Sherman Anti-Trust Law (Act July 
2, 1890, c. 647, 26 Stat. 209), or other act relied upon by plaintiff 
in argument, and for this reason : In the matter of the manufacture 
of munitions of war desired and demanded by the government, and 
which it must have to protect the very life of the nation itself, the 
petition avers there has been placed in the hands of the plaintiff by 
the government a vast amount of materials and property purchased 
by the government at its own expense, specially designed to be em- 
ployed and used by plaintiff in the manufacture of such munitions. 
This property plaintiff holds for the joint use, advantage, and neces- 
sities of the government and plaintiff in a joint enterprise. The con- 
spiracy of defendants, as alleged, to bring about a general strike of 
the employes of plaintiff occupying and using this property of the 
government, in the manner and for the purpose charged in this case, 
is fraught with such tremendous consequences, not alone to the prop- 
erty itself, but to the enterprise and war activities of the government, 
and also to plaintiff, the temporary trustee, occupant, and user of 
such property, that same may not be and will not be tolerated or suffer- 
ed under existing circumstances obtaining in this country, without 
a right of resort to the courts in the protection and necessarily con- 
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tinued use and operation of said properties in the manner and for 
the purpose created by the government itself. Plaintiff, under its 
contracts with the government, so considered, and in relation to the 
property of the government in its hands, is to all intents and pur- 
poses an instrumentality or agency of the government itself, created 
and existing under national laws. 

Why, then, it may be inquired, may not such an instrumentality 
or agency of the government, in the protection, not of its own prop- 
erty and property rights, but in the protection of the use, possession, 
occupancy, and enjoyment of property conferred to its hands by the 
government, under well-settled rules of law, resort to our national 
courts for the protection sought, instead of being compelled to resort 
to a court created under authority of and controlled by another sov- 
ereign, the state? In other words, in my judgment, in so far as 
plaintiff in this case is engaged in the doing of work for the goveni- 
ment, not as an independent contractor with the government, but 
through the occupation of property of the government specially con- 
structed and adapted to carrying out the business of the government 
in the manufacture of munitions of war from materials purchased 
and owned by the government, all in pursuance of existing laws, it 
is acting under authority of the laws of the United States to as full 
an extent as though it had been incorporated under and in pursuance 
of national laws. In the exercise of rights so granted, and in the 
performance of duties so enjoined by national laws, a federal ques- 
tion is involved, which confers jurisdiction on this court at the suit 
of one specially injured, as plaintiff well pleads it is in this suit. 

I regard the question of the right of a corporation, organized and 
existing under national laws, or other instrumentality or agency of 
the government created .under and in pursuance of national laws, 
in the protection or enforcement of its lawful rights, to resort to our 
national courts, too well established to admit of the citation of au- 
thorities in its support. 

It follows the motion to dismiss for want of jurisdiction must be 
denied. 



MINOTTO r. BRADLEY, U. S. Marslial. 
(District Oourt. N. D. Illinois. May 24, 191&) 

1. War <5=»4 — Internment — Statute— <k)NSTBUcTiON — "Native.'* 

Petitioner, who was bom in Germany and lived there for many yeaTB» 
held a "native" of Germany, and on the outbreak of war between the 
United States and Germany may be taken in custody by virtue of presi- 
dential warrant issued under Kev. St. § 4067 (Comp. St 1916» { 7615), pro- 
. viding for the arrest, etc., of native citizens or denizens of hostile nations. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Native.] 

2. Wab ^=»4 — ^Enemy Aliens — Internment — Presidential Warrant. 

Whei-e the President, under Rev. St. § 4067 (Comp. St 1916, § 7615), 
issues a warrant for a native, subject, citizen, or denizen of a hostUe na- 
tion, the warrant need not disclose the grounds on which the President 
ordered such person to be taken into custody. 

^=s>For other cue* see same topio ft KBY-NUMBER in all Key-Numbered Dlgesti ft Indexce 
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8. GoNSTiTtmoNAL Law ^ss>252— PEBaoNs PBOTiiCTSD — ^Bnebct Alibnch- Dus 
Process. 

One taken In custody by virtue of presidential warrant, under Kev. St. 
$ 4067 (Gomp. St. 1916^ S 7615)> as a native, subject, etc., of a hostile na- 
tion, has no recourse on the i^round that he was demrived of his liberty 
without due process of law; the arrest being in accordance with the 
statute, etc. 

4. Wab ^=»4 — Enemy AuacNfiH-lNTEBNiflBNT. 

Notwithstanding Rev. St | 4067 (Gomp. St. 1916, | 7615), an enemy 
alien may be taken in custody by virtue of presidential warrant, without 
the filing of any complaint to some court or judge. 

Petition by James Minotto for writ of habeas corpus to be directed 
to John J. Bradlqr, United States Marshal for the Northern District 
of Illinois. Petition denied. 

The petition recites that petitioner is an Italian citizen, and is unlawfully 
held by the United States marshal by virtue of a warrant issued under a 
presidential proclamation made pursuant to sections 4067-4070 of the Revised 
Statutes (Gomp. St 1916, §§ 7616, 761S). Petitioner urges that the writ should 
issue for the following reasons: (1) That petitioner is not an alien enemy, 
within the intent and meaning of the law of the United States and the procla- 
mation of the President (2) That he never has sworn allegiance, and never 
has owned allegiance, to Germany or any nation or country with which the 
United States is at war. (3) That he has committed no crime against the 
public safety, and violated no law of the United States; that he has not given 
aid and comfort to the enemy of the United States, and has done no act in vio- 
lation of any regulation promulgated by the Presid^it (4) That there is no 
reasonable cause to believe that he has been aiding the enemy, or to believe 
that he is about to violate any regulation promulgated by the President (5) 
That the warrant was issued without any showing of probable cause, suf)- 
ported by oath or affirmation, as required by the SVmrth Amendment to the 
Gonstitution. <6) That he was not given any hearing in advance of the issu- 
ing of the warrant (7) That pursuant to said' warrant he is to be confined 
for an indefinite period without a hearing. (8) That he is not an aUen enemy, 
has violated no laws' of the United States, and that no truthful evidence has 
been presented to the President of the United StAtes, or to the Attorney Gen- 
eral, tending to show that the petitioner is an alien enemy, or that there is any 
reasonable cause to believe that he is aiding or about to aid the enemy. (9) 
That the confinement of the petitioner is in violation of clause 3, section 2, 
article 3, of the Constitution of the United States, and the Fourth, Fifth, and 
Sixth Ameirdments of the Constitution. (10) That the direction in the war- 
rant is contrary to the law, because under section 4069 of the Revised Statutes 
it is necessary that a sworn complaint be filed in some court having crimi- 
nal jurisdiction, or before some judge of a court of the United States, and a 
full information and hearing had upon such complaint (11) That the pe- 
titioner is a subject of the kingdom of Italy. ' 

Section 4067 of the Revised Statutes reads as follows: ''W3ienever there 
is declared a war between the United States and any foreign nation or gov- 
ernment, or any invasion or predatory incursion is perpetrated, attempted, or 
threatened against the territory of the United States, by any foreign nation or 
government, and the President makes public proclamation of the event all 
natives, citizens, denizens, or subjects of the hostile nation or government, 
being qoales of the age of 14 years and upwards, who shall be within the 
United States, and not actually naturalized, shall be liable to be apprehended, 
restrained, secured, and removed as alien enemies. The President is author- 
ized, in any such event, by his proclamation thereof, or other public act, to 
direct the conduct to be observed, on the part of the United States, toward 
the aliens who become so liable; the manner and degree of the restraint to 
which they shall be subject, and in what cases and upon what security their 
residence shall be permitted ; and to provide for the removal of those who, not 
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being permitted to reside in the United States, refuse or neglect to depart 
therefrom ; and to establish any other regulations which are found necessaiy 
in the premises and for the public safety." 

Section 12 of the President's proclamation of April 6, 1917, reads as follows: 
"An alien enemy whom there may be reasonable cause to believe to be aiding 
or about to aid the enemy, or who may be at large to the danger of the public 
peace or safety^ or who violates or attempts to violate, or of whom there is 
reasonable ground to believe that he is about to violate, any regulation duly 
promulgated by the President, or any criminal law of the United States, or of 
the states or territories thereof, will be subject to summary arrest by the 
United States marshal, or his deputy, or such other officer as the President 
shall designate, and to confinement in such penitentiary, prison, Jail, militair 
camp, or other place of detration as may be directed l^ the President." 

A. H. and Henry Veeder, Francis Baldwin and Sims, Welch & 
Godman, all of Chicago, III, for petitioner. 

Charles F. Clyne and Robert T. Neill, Sp. Asst. U. S. Atty., both of 
Chicago, 111., for respondent. * 

CARPENTER, District Judge (after stating the facts as above). 
[1,2] I think I do not care to hear from the attorneys for the govern- 
ment in this case. As I stated at the outset, the court is not neutral 
in this war, and any doubts which it may entertain as to the construc- 
tion of the statutes and proclamations in question must be resolved in 
favor of the presidential warrant. Of the 11 reasons assigned here why 
the writ should issue we are concerned only, at least at the outset, with 
reasons 1 and 2. These two assignments seem to dovetail together, 
and if, under a construction of the act of Coi^^ess, a person comes 
within the definition of an alien enemy, clearly it was within the power 
of Congress to deal with such alien as it saw fit ; and if the law has pre- 
scribed how an alien enemy should be dealt with, either by executive 
proclamation or through the various administrative agencies of the 
government, the petitioner cannot complain. The sole question, as I see 
it, is : Is the petitioner an alien enemy, as defined by Congress? If the 
petitioner is not an alien enemy, the writ in this case must issue. 

It has been urged that the German law and the Italian law determine 
the status of the petitioner. We must construe the act of Congress 
according as the phrases and words used are construed in this country, 
according to our laws. We cannot assume that Congress, in legis- 
lating, is using words and' phrases as they are used in the civil law 
or the Code Napoleon, as distinguished from the common law and 
statute law in this country. Whether, as between Italy and Germany, 
the petitioner was an Italian or a German, is not important here. The 
use by Congress of the four words "native, citizen, subject and denizen" 
indicates that each one of the words was to have a significant and 
different meaning. Counsel for petitioner admit that the words *'sub- 
ject" and "citizen" are broad enough to include the native German, 
bom of German parents. It would appear, therefore, that the word 
"native" must have been used to define something else. As I said, by 
way of illustration, to Mr. Godman (attorney for the petitioner), the 
native-bom German who moves to Switzerland and becomes natural- 
ized is neither a subject nor a citizen of Germany. He is a native,, 
however, of Germany, sind would be so considered by any one. In- 
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deed, a person bom in Illinois, a citizen of the United States, is none 
the less a native of Illinois. 

Counsel argues that to he "native" one must not only be born in a 
country, but owe loyalty and allegiance to that country. Allegiance 
is not born in the child of alien parents. Allegiance may well determine 
one's political status. Alle^^ance by birth and the place of birth may 
be two entirely different things. The derivation of the word "native" 
indicates the place of birth ; a man's native town is the town where 
he was bom ; a man's native state, be it Wurttemberg or Massachusetts, 
is the state where he was born. He may be a citizen of a confederation 
of states, but his nativity is determined by the place of his birth. One 
horn of foreign parents in this country owes perhaps a double alle- 
giance ; to a foreign nation because of his parents, and to this because 
of his birth. When, however, he becomes of age, he can elect which 
country shall have his sole allegiance. He is .a native at all events of 
the United States. 

This statute must be constmed, as I stated during the argument, 
with the end which Congress had in view. We all appreciate the 
seriousness of the situation. We realize that a mistake, once made, 
cannot be remedied. The determination by the President whether the 
facts justify the intemment of the petitioner, provided he is an alien 
enemy, is not to be investigated by the courts. The courts, in the 
nature of things, are precluded from discussing those facts. If the 
President were required to disclose the basis for his warrant, the entire 
purpose of the statute might be fmstrated. The only question to be 
settled here is whether, under the constmction of this statute, the 
petitioner is a "native, citizen, denizen or subject" of a power with 
which we are at war. The petitioner could no more cease being a 
native of the place of his birth than I could cease being a native of 
the state of Illinois, when you are considering the place of birth. 

Look at the history of tiiis case. The petitioner was bom in Ger- 
many. His mother was bom in Germany. His father was born in 
Austria. The residence of the family was in Germany until within 
a very short time before the petitioner came to this country. The 
record shows that the family of the petitioner have no property in. 
Italy, and have never lived there for any length of time. Under these 
circumstances it seems to me the court is not stretching the construc- 
tion of this statute by holding that this is just the kind of a case that 
Congress intended to reach when it used the word "native." All the 
sympathies of one who was»bom in Germany, and who has lived there 
for 22 or 23 years, may be said to be with Germany. Whether they 
are or not in this case is not important. Suffice it to say that the 
language used by Congress apparently meets such a case. 

It might be easy to find in this country thousands of men who were 
born in Germany and lived there for 25, 30, or 35 years, saturated 
with German institutions, all of their sympathies might lie with Ger- 
many, yet, if the argument for the petitioner is right, the President is 
helpless, and nothing can be done with them in this country at this 
time. If a friendly ally of this country is offended by the action of 
the President, because some one tracing his lineage back to Italy, but 
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born in Germany, was apprehended under the President's warrant, I 
have no doubt the matter will be brought to the attention of the State 
Department and diplomatically adjusted, 

[3] Inasmuch as Congress has the right at all times to legislate 
for aliens, clearly it has the right to legislate for alien enemies, and 
there can be no question here of violating the provisions of our Con- 
stitution. The claim that the petitioner is deprived of his liberty with- 
out due process of law has no place in the argument in this case. It 
is like the ordinary case of deportation. Congress confers upon an 
administrative body certain rights; it is told to do certain things; it 
determines the facts ; it reports that the facts have been so determined. 
That is all there is to it. The alien has a right to have the courts of 
this country say whether or not he has been dealt with according to 
the law, according to the statute enacted by Congress. That ha\nng 
been done, he cannot get any additional rights by claiming that the 
Constitution, which givfes him certain rights in our courts to sue and 
be sued and to enjoy the protection of our police regulations, gives to 
our citizens greater rights. 

[4] Section 4069, after referring to the presidential proclamation, 
requires the presentation of a sworn complaint to some court or some 
judge, and this procedure is made mandatory by this section of the 
Revised Statutes, which authorizes the several courts of the United 
States having criminal jurisdiction, after complaint and hearing, to 
cause alien enemies to be apprehended, confined, or removed. This 
section does not in any way limit the powers of the President, but fur- 
nishes an additional means to bring about the same result. If the 
information comes in the first instance to the President or his adminis- 
. trative officers, he may act. Section 4069 permits an information to be 
filed by any individual who believes that the law has been violated ; and, 
as I have said before, the disclosure, by way of complaint or informa- 
tion, of the facts upon which the alien is apprehended, might in many 
instances destroy the effectiveness of the law. In this position I am 
supported by an able decision in a late case by the District Court in 
the Northern District of Alabama. Ex parte Graber, 247 Fed. 882. 
It is clear to me that, having g^ven the President summary power. Con- 
gress never intended to take that away by authorizing complaints to be 
filed in the courts. 

To summarize : As I view the situation, the sole question to be 
determined is whether, under section 4067 of the Revised Statutes, the 
petitioner comes within the description "natives, citizens, denizens or 
subjects" of a hostile nation. I believe that he does, and that there- 
fore the President had a right to issue the warrant. 

The application for the writ of habeas corpus must therefore he 
denied. 
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IOWA LOAN ft TEUST CO. v. FAJRWEATHER et aL 
(District Ck)urt, S. D. Iowa, C. D. September 16, 1918.) 

1. Courts ^=s>2S4 — Fedebai, CJourts— Jurisdiction— Application of Feder- 

al Statute. 

PlaiDtifTs case being founded on the application to the facts of tbe 
congressional exemption of Liberty Bonds from taxation, and such ap- 
plication being in dispute, the federal court has Jurisdiction. 

2, BeifOVAL OF Causes ^=»3 — State Lboislation. 

The jurisdictional facts for removal of a cause to a federal court, 
claim of exemption under federal statutes from taxation, existing, re- 
moval of the litigation, having its basis in attempted state taxation, can- 
not be defeated by form of judicial review prescribed by the state. 
& Taxation ^=>7— -Libebtt Bonds— Bank Stock—State Statutes. 

Liberty Bonds, declared exempt from taxation by the statute under 
which they are issued, are indirectly taxed, in violation thereof and its 
underlying principles, when owned by a bank, by tax under Code Supp. 
Iowa 1913, f 1322, providing that its shares shall be assessed to its stock* 
holders, the value thereof to be based on its capital, surplus, and un- 
« divided earnings, and Its pro];>erty not to be otherwise assessed; the bonds 
being considered in determining the value of the stock, and the bank's 
property being in truth assessed. 
4. Oourtb ^=>366(2)— Federal Courts— Following State Decisions— State 
Statutes. 

A federal court is not bound by the construction of statutes of a 
state by its highest court, where the inquiry is whether they as enforced 
effect results contrary to inhibition of federal statutes. 

At Law. Action by the Iowa Loan & Trust Company against Thom- 
as Fainveather and others. On motion to remand and to dismiss. 
Denied. 

Sargent & Gamble,, of Des Moines, Iowa, for plaintiff, 
H. W. Byers, of Des Moines, Iowa, for defendants. 

WADE, District Judge. The questions presented under the motions 
to remand anS to dismiss are important. 

[1] 1. It is contended that the court has no jurisdiction. There is 
no diversity of citizenship, but the plaintiff contends that the case is 
one in which it is necessary to construe and apply statutes of the Unit- 
ed States. . This contention must be sustained. 

The plaintiff claims that a certain tax is invalid because it is a tax 
upon bonds of the United States (Liberty Bonds) which were issued 
under an act of Congress which specifically provides that such bonds 
"shall be exempt, both as to the principal and interest, from all taxa- 
tion," except estate or inheritance taxes. The whole case of the plain- 
tiff is founded in this congressional exemption of these bonds. 

Counsel for defendants contend that there is no dispute between the 
parties as to the law or its meaning, but there is a dispute as to its 
application; a^d wherever a right is asserted or exemption claimed, 
based upon a law of the United States, this court has jurisdiction. 

It will not do to say that there is no controversy as to the meaning of 
the law, while the parties are in court to have determined the applica- 

^=»For other casei; see same topic ft KEY-NUMBSR in ali Key-Numbered Digesto ft Indexes 
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tion of the law to a given state of facts. Cohens y. Vir^nia, 6 \^Ticat. 
379, 5 L. Ed. 257; Osbom v. Bank, 9 Wheat. 822, 6 L. Ed. 2(M; 
Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648; McGoon v. Railway 
(D. C.) 204 Fed. 998. See especially as to jurisdiction, Greene v. 
Louisville Co., 244 U. S. 499, 37 Sup. Ct. 673, 61 L. Ed. 1280, Ann. 
Cas. 1917E, 88; Louisville Co. v. Greene, 244 U. S. 522, 37 Sup. Ct. 
683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97; Illinois Central Co. v. 
Greene. 244 U. S. 555, 37 Sup. Ct. 697, 61 L. Ed. 1309; LouisviUe v. 
Rice (May 20, 1918) 247 U. S. 201, 38 Sup. Ct. 429, 62 L. Ed. 1071. 

[2] 2. On the motion to. remand I have so fully expressed myself 
upon the principles involved in Re Mississippi River Power Co. (D. C.) 
241 Fed. 194, and in supplemental opinion in C, M. & St Paul Ry. Co. 
v. Drainage District, 253 hed. 496, that it is not necessary to consider 
the same in detail. 

Parties have a legal and constitutional right to a trial in the courts 
•of the United States in cases involving the construction or application 
of the Constitution or laws of the United States. It will not do to say 
that the plaintiff instituted this litigation. As in the Ditch Cases, the 
litigation has its foundation in an attempt on the part of the taxing 
authority of the state of Iowa to levy certain taxes which the plaintid, 
under the law, would be compelled to pay. In other words, a proceed- 
ing was started to take away from the plaintiff certain money for cer- 
tain purposes. The state prescribed the procedure by which, under the 
claim of defendants, this was to be done. It authorized an appeal 
from the board of review, and a trial in court — a judicial proceeding 
to have the rights of the plaintiff determined. If the plaintiff, assert- 
ing a right under the laws of the United States, cannot have that ques- 
tion tried in the courts of the United States, it is because the Legisla- 
ture, while giving the plaintiff the right to a trial in court, has so pre- 
scribed the conditions, or so named the parties, that this right has been 
denied. 

But the Legislature has no such power; having given the plaintiff 
the right to a trial in court, it could not limit the jurisdiction of the 
courts of the United States, nor the right of the plaintiff to a trial in 
such courts, provided the jurisdictional facts exist. 

[3] 3. The magnitude of the main question involved in this case 
cannot be overestimated. The nation is involved in a war which is 
taxing the resources of the nation in men and in money. The princi- 
pal means of procuring the money with which to carry on this gi- 
gantic struggle is by the issuance of bonds which are sold generally 
throughout the country to individuals and corporations. More than 
eight billion dollars worth of tliese bonds have already been issued, 
and how many more billions may be necessary before the war is won 
cannot even be approximated. These bonds are issued at a low rate 
of interest, but are made attractive to buyers by a specific provision 
that they "shall be exempt, both as to principal and interest, from all 
taxation, except estate or inheritance taxes imposed by authority of 
the United States, or its possessions, or by any state or local taxing 
authority." This language is simple, definite, and imperative. 

It is fundamental that, without any express exemption, it is beyond 
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the power of the states to impose a tax upon governinj^nt bonds. The 
language of Chief Justice Marshall in Weston v. City Council of 
Charleston, 2 Pet. 449, 7 L. Ed. 481, 488, is conclusive : 

•*The American people have conferred the power of borrowing money on 
their government, and, by making that government supreme, have shielded its 
action, in the exercise of this power, from the action of the local governments. 
The grant of the power 1b incompatible With a restraining or controlling power, 
and the declaration of supremacy is a declaration that no such restricting or 
controUing power shall be exercised. The right to tax the contract to any 
extent, when made, most operate upon the power to borrow before it is ex- 
ercised, and have a sensible influence on the contract The extent of this 
influence depends on the will of a distinct government. To any extent, however 
inconsiderable, it is a burthen on the operations of government It may be 
carried to an extent which shall arrest them entirely." 

The state can levy no tax in any amount. It is not a question of 
excessive taxation — ^it is an absence of power on the part of the 
state to impede in any manner the functions of the nation. 

**The state cannot, by any form of taxation, impose any burden upon any 
part of the national public debt The Constitution has conferred upon the 
government power to borrow money on the credit of the United States, and 
that power cannot be burdened or impeded, or in any way affected, by the 
action of any state." Home Savings Bank v. Des Moines, 205 U. S. 508, 27 
Sup. Ot 671, 51 Ia Ed. 901. 

If a state had the power to impose a tax upon liberty Bonds, it 
might impose such tax as*to impede the operations of this govern- 
ment in the prosecution of this war. Furthermore, if each state 
possessed the right to tax Liberty Bonds, the amount of taxation in 
the different states would vary, and, inasmuch as the tax imposed 
would affect the value of the bonds, no uniformity of value could 
be maintained in the different states of the Union. 

The plaintiff charges, and upon this motion the statements of the 
complaint must be accepted as true, that it was, during the assess- 
ment period in 1918, the owner of $466,300 of the bonds of the 
United States, issued pursuant to the act of Congress and it is 
contended that a tax has been imposed upon such bonds by the as- 
sessor and the board of equalization of the city of Des Moines, con- 
trary to the provisions of the act of Congress. The assessment com- 
plained of was made in the usual maimer. The plaintiff made a 
statement to the assessor, as required by section 1322 of the sup- 
plement to the Code of Iowa, showing capital stock of the corporation, 
$500,000; surplus, $100,000; and undivided profits, $383,489.40; 
and also, pursuant to section 1321 of the supplement to the Code of 
Iowa, included in said statement "the specific kinds and clescription 
thereof (bonds and stocks) exempt from taxation." It appears that, 
without reference to the claimed exemption of the Liberty Bonds, the 
assessor and the board of equalization made the assessment, including 
the value of said bonds in the sum of $466,300 as aforesaid. 

The defendants do not claim that the state has any power to impose 
a tax directly upon these bonds, but justifies the inclusion thereof 
in the value of property assessed under the contention that this as- 
sessment is not an assessment of property of the bank, but is an as- 
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sessment of the value of the. shares owned by "the stockholders of 
the bank. 

Since the case of Van Allen v. Assessors, 70 U. S. (3 Wall.) 573, 
18 L. Ed. 229, numerous states have, under the guise of imposing 
taxes upon shares of capital stock, actually assessed the value of gov- 
ernment bonds, and in many cases such proceedings have been sus- 
tained upon the theory, which is now settled, that the stock of a bank 
and the property of the bank may be separate subjects of taxation. 

The Supreme Court of the United States, in Home Savings Bank 
v. Des Moines, supra, settled the question that an assessment of a 
tax upon the property of a bank, including government bonds, is 
beyond the power of the state. So that the question in this case is 
narrowed down to the proposition as to whether or not, under the 
provisions of the statutes of Iowa, the tax nominally levied against 
the stodcholders in this institution is in truth a tax upon the prop- 
erty held by the bank. This question cannot be settled by the mere 
statement that the tax is upon the stockholders, or upon the value 
of the stock; but it must be determined by the entire provisions of 
the enactments of the Legislature. 

"Neither state courts nor legislatures, by giving a tax a particular name, or 
by the use of some form of words, can take away our duty to consider its real 
nature and effect" a O. & G. Co. r. Harrison, 235 U. S. 292, 35 Sup. Ct 27, 
59 L. Ed. 234. 

"Nor can this Inhibition upon the states be' evaded by any change in the 
mode or form of the taxation, provided the same result Is effected— that Is, 
an Impediment is thereby interposed to the exerdse of a power of the 
United States. That which cannot be accomplished directly, cannot be accom- 
plished indirectly. Through all such attempts the court will look to the end 
sought to be reached, and, If that would trench upon a power of the govern- 
ment, the law creating It will be set aside, or Its enforcement restrained." 
Home Insurance Go. v. N. X., 134 U. S. 5SH, 10 Sup. Ct 583, 33 Lu Ed. 1025^ 

In the same case the court further says : 

''The first step useful in the solution of this question Is to ascertain with 
precision the nature of the tax Ih controversy, and upon what property it 
was levied, and that step must be taken by an examination of the taxing 
law as Interpreted by the Supreme Court of the state. A superficial reading of 
the law would lead to the conclusion that the tax authorized by It Is a tax 
upon the shares of stock. The assessment Is expressed to be upon 'shares of 
stock of state and savings banks and loan and trust companies.' But the true 
Interpretation of the law cannot rest upon a single phrase In It All its 
parts must be considered in the manner pursued by this court In New Orleans 
V. Houston, 119 U. S. 265, 278 [7 Sup. Ot 196, 30 L. Ed. 411], and Home In- 
surance Co., V. New Xork, 134 U. S. 5Wi [10 Sup. Ot 598, 33 L. Ed. 1025], with 
the view of determining the end accomplished by the taxation, and Its aetnal 
and substantial purpose and effect. We must Inquire whether the law really 
Imposes a tax upon the shares of stock as the property of their owners, or 
merely adopts the value of those shares as the measure of valuation of the 
property of the corporation, and by that standard taxes that property Itself.'' 

So this brings us to a consideration of the statutes of Iowa, and the 
real purpose and intent and effect of such statutes. 

[4] Ordinarily this court is bound by the construction of such 
statutes by the Supreme Court of Iowa ; but it is not so bound in an 
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inquiry as to whether such statutes, as enforced, effect results con- 
trary to the express language of the statutes of the United States. 

Of course no one contends that these bonds are subject to taxation 
in the hands .of private individuals ; but, in the Very nature of things, 
large amounts of these bonds must be taken and held, by the banks, 
trust companies, and other corporations. If it is true that the value 
of these bonds held by banks, trust companies, and corporations may 
be taxed, then we have the unwarranted situation where the bond in 
the hands of the private individual is worth more than is the bond 
in the hands of tjie corporation, although each must purchase at 
the same price. . ^ 

Under the Revision of 1860, S 1598, taxes were kvied upon the 
property of the corporation, and, not. upon the individual stockhold- 
ers." Chapter 60, Acts of tiie Fifteenth General Assembly, provided : 

"Taxes sball be levied upon, and paid by tlie banks, and not by the Individual 
stookbolders." 

Chapter 39 of the Acts of the Twenty-Third General Assembly pro- 
vided: 

f'AU shares of the capital sto<^ of banking associations organized under 
the general incorporation laws of this state, known as state or commercial 
banks, shall be assessed to such banks in the city or tovm wherein located, 
and not to the individual shareholders." 

Under this legislation through many years it was the common prac- 
tice to assess banks upon values whidi included government bonds, 
and such assessments were sustained by the Supreme Court of Iowa 
in many cases. Savings Bank v. Burlington, 118 Iowa, 84, 91 N. 
W. 829; National State Bank v. Burlington, 119 Iowa, 696, 94 N. W. 
234; First National Bank v. Independence, 123 Iowa, 482, 99 N. W. 
142 ; People's Savings Bank v. City of Des Mpines et al. (Iowa) 101 
N. W. 867. This latter group of cases, decided together by the Sur 
preme Court of Iowa in 1904, was appealed to the Supreme Court 
of the United States, and under the title '*Home Savings Bank. v. Des 
Moines" was reversed on April 22^ 1907. It was there emphatically 
held that the inclusion of government bonds in the value of "shares 
of stock," which under the law was then assessed to the bank, was in 
excess of the power oif the state. 

In 1911 the Legislature, evidently with the purpose of avoiding the 
limitation of the state's power, and at the same time gettihg the same 
results so far as taxing the value of government bonds was concerned, 
amended the law (Acts 34th General Assembly, c. 63), by providing 
that the shares of stock "shall be assessed to the individual stock- 
holders"; but the basis of value for taxing purposes was left the 
same, and the act provided that "the property of such corporation 
shall not be otherwise assessed." Under this amendment, the present 
tax is imposed. Counsel assume that the Legislature of Iowa has 
finally succeeded in getting the legislation in form so as to bring it 
within what is claimed to be settled in the Van Allen Case. 

Under the amendment the bank does in effect what was required 
before the amendment. The assessor's duties are the same, and the ba- 
252 F.--39 
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sis of the assessment valuation consists of exactly the same property. 
The corporation is required to furnish the statement which forms 
the basis of the assessment. The bank is required to show "separate- 
ly** the amount of the capital stock and the surplus and undivided 
earnings. The same was required under the Code of '1897; and the 
important thing is that the assessor, in* fixing the value of the stock 
for assessment, is required- to base it "upon the capital, surplus, and 
undivided earnings" of the bank, exactly the same as under previous 
legislation, held void in the .Home Savings Bank Case. In fact there 
is no substantial difference in the statutes except that the result of the 
acts done is called by another name. Under present l^slation,-it is 
the duty of the bank to pay the t^ (with the right to compel the 
stockholders to reirtiburse), but no more so than it was the duty of 
the bank to pay the tax under section 1322, held void in the Home 
Savings Bank Case. In fact there is no substantial change except in 
form ; the substance remains the same. 

I am not discussing the well-recognized rule that the stock in a cor- 
poration may be, for taxing purposes, entirely separate and distinct 
from the property of the corporation. I am not referring to legis- 
lation in other states in which a tax upon stock of a corporation hold- 
ing government bonds has been sustained; I am speaking only of 
the situation under the peculiar laws of Iowa. 

It might be said, however, in passing, that many expressions of 
many courts are based upon what appears to me to be an erroneous 
idea as to the foundation of the holding in the Van Allen Case, supra. 
While in that case emphasis is laid upon the distinction between the 
stock in a corporation and the corporate property, yet the decision 
rests upon the finding by the court that, under the enactment of Con- 
gress providing for the establishment of nationar bank's. Congress 
had given its consent to the taxation of ihe value of government 
bonds in levying a tax upon the shares owned by the stockholders. 
Justice Chase* in the dissenting opinion says : 

"We do not understand the majority of the court as asserting that shares 
of capital invested in natiimal secttritlea oould be taxed without authorl^ 
from Congress. We certainly cannot yield our assent to any such proposition. 
To do so would, in our judgment, deprive the decisions just cited of all prac- 
tical value and effect, and make the exemption from state taxation of national 
Bocuritics held by banks as investments of capital wholly unreal and illusoiy. 
We will consider the questioii, therefore, as one of construction. 

''The majority of the court hold that the act of (Congress, rightly oonstrned, 
subjects the shares of the national associations to taxation by the staces, 
without regard to Investment of a part or the whole of their capital in na- 
tional securities; and that the act, thus construed, is warranted by the Cod- 
stltution." 

It may be assumed that Congress has the power to consent to 
the imposition by a state of a tax upon government bonds ; but here 
we are dealing with a case in which Congress has emphatically stated 
that these bonds shall not be subject to a tax by a state. There was 
no specific exemption by Congress of the bonds involved in the Van 
Allen Case. 

But returning to the Iowa statutes : Under these statutes, what is 
taxed? What is taxed in any case? Not the thing, but the value of 
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the thijig.. A tax is assessed against the owner of property, but the 
tax is based upon, not the property, but the value of the property. 
A bond may be worth $100 one year, and $50 the next year. The 
tax is laid each year upon the value at that particular time. 

So when the Iowa statute provides that shares of stock shall be as- 
sessed to the individual stockholder, and that the value to be assessed 
shall be measured by the proper^ owned by the bank, the thing 
assessed is the value of the property of the bank (including these 
bonds). Here is a scheme for compelling the value of certain prop- 
erty to bear its just share of taxation. What is the property? Mon- 
ey, notes, bonds, accounts — ^held, it is true, not directly by individuals, 
but by a corporation, an agency employed by indivlduids. It hap- 
pens that in this particular agency the interest, of each individual is 
represented by a share or shares called ''stock," The fact that stock 
is issued to each does not affect the ownership (indirect) of each in 
the value of the aggregate property. If the parties held the same 
property for the same purposes, and conducted the same business 
without incorporation, the interest of each in the aggregate property 
would be the same; the shareholders in the corporation having the 
advantage over the partners in the partnership of exemption, con- 
plete or limited, from liability for corporate debts; but for taxing 
purposes, under the rule of equality of burdens (so far as practicable), 
what diflference is there? 

The policy of Iowa as to corporations has been not to attempt to 
levy a tax upon the stock and also upon the property of a corporation. 
This has been done in some states, and sustained, though confessed 
to be in the nature of double taxation. At times Iowa has taxed the 
shares of stock and exempted the corporation, and at times the re- 
verse; but whichever method is employed, can there be any ques- 
tion as to what in fact furnished the basis of the tax? In each case 
it is the value of the property of the corporation, or the value of 
that portion of the property designated upon which the tax is laid. 
Under the Iowa statute held void by the Supreme Court of the Unit- 
ed States exactly the same thing furnished the value for taxation 
which is made the. basis of taxation in this case. This is not a case 
where the statute requires the assessor to assess the market value of 
stock — the specific things which he must use as the basis of value are 
fixed by the Legislature. 

Not only this, but it affirmatively appears upon the record, as requir- 
ed by the statute, that the value thus to be fixed includes the value of 
the exempt Liberty Bonds. The statute requires the bank, in making 
its report, to include in its statement "the specific kinds and descrij)- 
tion thereof (stocks and bonds) exempt from taxation." What does 
this provision mean? It" might possibly be construed as providing for 
a deduction of this exempt property ; but, in any event, it clearly shoWs 
that when the assessor made the' assessment he affirmatively took into 
ccMisideration, as a basis of taxing value, the very bonds which Coh- 
gress emphatically declares shall not be subject to general taxation by 
any state. 

"Not only this, but under the statute "the property of such corpora- 
tion (the bank in this case) shall not be otherwise assessed." This pro- 
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Vision of the statute cannot be sustained except upon the theory that 
the assessment provided for, nominally against the shareholders, is in 
truth a tax upon the property of the corporation. 

What power has the Legislature to exempt the property of the bank 
from taxation in view of the plain provision of the Constitution of 
Iowa? Section 2, art 8: 

**The property of aU corporatlonB for pecuniary profit shaU be subject to 
taxatiun the same as that of indlvidiials.'* 

In the case of Hawkeye Insurance Co. v. French, 109 Iowa, at 588, 
80 N. W. 660, the Supreme Court of Iowa said : 

"Reduced to ife last analysis, the question Is a narrow one, and must find 
Its solution In the construction of the constitutional provision relied upon 
by appeUee. That provision not only requires that the property of corporations 
be taxed, but that it be subject to taxation the same as that of individuals. 
This docs not mean, of course, that the methods should be identical, but that 
the property of corporations organized for pecuniary proflt should assume 
the same burdens as are placed upon the property o( individuals, and that 
the taxes should be for the same piuposes and objects. It wUl not do to say 
that the constitutional provision is a mere grant of power to the Leglsltfture 
to impose taxes on corporate property. That power would exist In the ab- 
sence of any constitutional grant. Indeed, it is fundamental that a state 
Constitution is not a grant of power, but a limitation upon the powers of gov- 
ernmenL" 

Only by construing the assessment in this case as in effect being an 
assessment upon "the property" of this corporation can the legislation 
be sustained as constitutional. I cannot assume that the intention of 
the Legislature was to violate this provision of the Constitution. The 
unity of the prop)erty of the corporation and the property of the share- 
holders as a basis of taxation cannot be evaded ; it is the same thing. 
This is in effect recognized by the Supreme Court of Iowa in the Sioux 
City Stock Yards Case, 149 Iowa, 5, 127 N. W. 1102. 

Let us apply the test presented in the Home Insurance Case, supra. 
Can there be by the Iowa legislation (as defendants would have it 
construed) ''an impediment interposed to the exercise of the power 
of the United States" in issuing these bonds? If not, why not? No 
one will question that a tax upon the value of these bonds in the hands 
of private individuals would constitute such "impediment." How can 
it be denied that the same "impediment" exists under the facts in this 
case? 

The Supreme Court of the United States says in this case: 

"That which cannot be accomplished directly cannot be accomplished In- 
directly." 

Under the proceedings now before the court, it is clear that the state 
is doing "indirectly" what it is conceded by counsel it cannot do "di- 
rectly." 

Again quoting from the Home Insurance Case : 

"Through all such attempts the court will look to the end sought to be 
reached, and, if that would trench upon a power of the government, the law 
creating It will be set aside, or its enforcement restrained." 

But what of the holding of the Supreme Court of Iowa in the Head 
Case, 170 Iowa, 300, 152 N. W. 600, and in the recent case of First 
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National Bank of Council Bluffs v. City, 161 N. W. 706. This court 
proceeds with the highest regard for the Supreme Court and for its 
views in these cases. It must, however, be borne in mind that in these 
cases the court was not dealing with the assessment of Liberty Bonds, 
which are by Congress specifically and emphatically declared exempt 
from taxation; nor does it appear that the question was presented 
or considered, as to whether or not, under the legislation of Iowa, the 
tax imposed was (notwithstanding the designation, by the statute, that 
it was an assessment against the shareholders) in truth an assessment 
against the property of the bank. 

If I were convinced that the assessment in this case was, strictly 
speaking, an assessment of the value of the shares, entirely separate 
from an assessment of the property actually owned by the bank, I 
would reach the same conclusion announced by the Supreme Court of 
Iowa. I would do so, however, without being at the present time con- 
vinced that as to these bonds such conclusion is justified; but I would 
concur in such conclusion out of the respect which I must have for the 
opinions of the Supreme Court of Iowa, and opinions of the Supreme 
Court of the United States, dealing with this question. 

I cannot but feel that a tax upon the value of a share of stock, which 
share has its value wholly or partially because the corporation which is- 
sued the stock has purchased and holds bonds of the United States spe- 
cifically exempted from taxation by the state, is contrary to the letter 
of the act of Congress and the spirit which underlies such enactment. 
Especially is it difficult to reconcile such an assessment with such an 
exemption where, as under the legislation of Iowa, the assessor con- 
sciously, knowingly, takes into consideration, in fixing such value, the 
bonds reported by the corporation to be exempt from taxation. 

My holding in this case is that, under the legislation of Iowa, the 
tax levied in this case is in fact upon the value of the property of the 
corporation, and in that view it cannot be sustained. 



OUy DOMINION TRUST CO. v. FIRST (NAT. BANK OP OXFORD, 

N. O., et aL 

(District Oonrt, B. D. North Carolina. August 28, 1918.) 
No. 395. 

1. CotTRTB ^s>S51%-— Fbdcbax. CouBTa— DiSMisaAi, or Bnor-GRonNDS— 

EqUTTT RT7LES. 

Under equity rule 29 (198 Fed. xxvi, 115 O. O. A. xxvl) substituting 
motion to dismiss for demurrer to bill for defenses of law arising on the 
tn.ce. of the bill, only facts appearing on the bUl's face, including its ex- 
hibits, can be considered on the motion. 

2. EXISCUTOBS AND ADMINIBTBATOBS ^S>122(1) — CUBATOBS—AOTIOn IN E\)REION 

COUBT. 

Curator of decedent's estate, haying no greater right than an adminis- 
trator, cannot by virtue of his appointment in one state sue in another 
state, even in federal court therefor, its Jurisdiction being invoked only 

^ES>For other cases see same topic ft KET-NUMBBR In all Key-Numbered Dlzests ft Indexes 
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on account of diversity of citizenship, nnless the laws of the other state 
permit; but he may in the other state sue in his own name on a right 
accruing to him directly by contract or by judgment In action as curator. 

3. JuDGMSNT ^=»951(4) — Evidence op Pobuxb Adjudication. 

Record of suit by curator of decedent's estate for Instructions held not 
to show a Judgment In Its favor against a bank on a certificate of deposit 
issued to deceased, within the rule that on such a judgment a curator 
may in his own name maintain suit in another state. 

4. Executors and Administbators C=»122(1) — Cubators— Action in Fobeion 

State— CONTBAOT. 

Transaction by debtor of deceased wfth one who was curator of de- 
ceased's estate and trustee for another, to bring about a payment to the 
cestui que trust through the debtor, the administrator, and the heir of 
deceased, gave the curator no right by virtue of such capacity to maintain 
action in a state other than that of his appointment 

5. Equity ^=»39(1)— Retention of Jubisdictton— Compubte Relief. 

The rule that a court of equity, taking jurisdiction of a controversy 
for one purpose, will dispose of all such matters In controversy, so as to 
render complete relief, does not mean that it will pass on claims based 
on a different matter, asserted In a different capacity and entirely un- 
related to the subject of the primary equity. 
0. Executobs and Administbatobs ^=>122(1) — Cxtbatobs— Enjoining Pbo- 

CEEDINQS to COLLECT TaX. 

Curator may not maintain suit in a state other than that of his aiK- 
pointment to enjoin collection of tax against the estate; if the prDpe^ 
ty sought to be taken is In that state, the administrator appointed time- 
In is the proper party, and If It Is In the cum tor's state, that is tbe 
proper jurisdiction. 

In Equity. Suit by the Old Dominion Trust Company, in its own 
right and as curator of the estate of W. H. Gooch, deceased, against 
the First National Bank of Oxford, N. C, and others. Dismissed in 
part. 

S. S. F. Patteson and H. M. Smith, Jr., both of Richmond, Va., 
for plaintiff. 

A. A. Hicks, of Oxford, N. C, and T. T. Hicks, of Henderson, N. 
C, for defendants First Nat. Bank of Oxford, N. C, and Hobgood. 

CONNOR, District Judge. The bill and exhibits, filed by complain- 
ant, disclose the following case: 

W. H. Gooch, domiciled in Mecklenburg county, Va., married Mar- 
garet Corwin Radcliife on or about the 14th day of October, 1915. 
On the same day he executed to the complainant a deed of trust, 
whereby he directed that, upon his death, his personal representative 
should pay to complainant the sum of $50,000, to be held as a trust 
fund for the use and benefit of the said Margaret, investing the said 
sum and paying to her the interest thereon, subject to the provisions 
and limitations therein set forth, which are not material to the ques- 
tions presented in this case. 

On the 14th day of November, 1915, the said W. H. Gooch died in- 
testate, leaving his widow, and Annie W. Suhor, his only child, by a 
former marriage, as his sole distributee and heir at law. Within a few 
days subsequent to the death of Gooch, his brother, the defendant J. 

^=s>For other cases see same topic & KET-NUMBER in all Key-Numbered Digests A Indezei 
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H. Gooch, was appointed administrator by the court of Mecklenburg 
county, Va., having jurisdiction in the premises, and a few days there- 
after he was appointed and qualified as administrator of said W. H. 
Gooch, deceased; by the clerk of the superior court of Granville coun- 
ty, N. C; the deceased leaving personalty in said county and state. 

On December 22, 1915, the letters of administration issued to J. H. 
Gooch by the court in Virginia were revoked, and he was removed 
from said office. On the same day complainant. Old Dominion Trust 
Company, was,, pursuant to the provisions of Code Va., § 2534, ap- 
pointed curator of said estate, and qualified by filing bond as required 
by the statute. The appointment by the clerk of Granville county, N. 
C, has not been revoked, and defendant J. H. Gooch is, and was at all 
times since his appointment, the duly qualified administrator of said 
W. H. Gooch in respect to the personal estate of said deceased in 
North Carolina. The appointment of complainant, as curator, was 
affirmed by the Court of Appeals of Virginia. Gooch v. Suhor, 92 S. 
E. 843. 

At the time of his death W. H. Gooch held a certificate of deposit 
issued by defendant First National Bank of Oxford, N. C, dated De- 
cember 22, 1914, for the sum of $80,300, which was found in the iron 
safe of said Gooch, and taken into possession by complainant, by vir- 
tue of its appointment. It is now, and has at all times since its qualifi- 
cation as curator been, in possession of said certificate. 

On the 15th day of December, 1915, Annie W. Suhor, desiring to 
deposit with complainant, as trustee, pursuant to the provisions of the 
deed executed by her father, W. H. Gooch, the sum of $50,000, pursu- 
ant to an arrangement made between the defendant Bank of Oxford, 
J. H. Gooch, administrator of W. H. Gooch, deceased, complainant, 
and herself, borrowed from the defendant Bank of Oxford the sum 
of $50,000 and executed to said bank her promissory note, with the fol- 
lowing provision written therein : 

**As collateral and further security for the payment of this note, there ia 
attacEed hereto my order on J. H. Gooch, administrator of W. H. Gooch, de- 
ceased, for the payment of the same." . 

On the same day, and in pursuance of said arrangement, Annie W. 
Suhor gave to the Bank of Oxford her order on "J- H. Gooch, ad- 
ministrator of W. H. Gooch, deceased, Stem, N. C." directing the pay- 
ment to said bank of her note out of any moneys coming into his hands 
as administrator of W. H. Gooch. The said order set forth the pur- 
pose of Annie W. Suhor to be to provide for the payment to com- 
plainant, as trustee, of the amount provided for in the deed of trust, 
concluding : 

"As heir of my father, and for the purpose of carrying out his said mar- 
riage contract, referred to above, I have borrowed the money from the B*lrst 
National Bank of Oxford, N. O., and made the payment" 

This order was indorsed : 

"I accept the above order. 

"J. H. Gooch, Administrator of W. H. Gooch." 

The defendant J. H. Gooch advertised in the newspaper of Granville 
county, N. C, notice of his appointment, as required by the laws of 
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said state. Said sum of $50,000 was paid to complainant, trustee, by 
Annie W. Suhof, and received by it pursuant to the provisions of said 
deed of trust. 

Margaret Gooch, widow of W. H. Gooch, filed a bill in the United 
States District Court, seeking to set aside said marriage contract, or 
deed of trust (244 Fed. 361, 156 C. C. A. 647; 248 Fed. 870, — ^^C. 

C. A. ), which was decided adversely to her. Upon an appraisal 

made in accordance with the Code of Virginia, it appeared that W. H. 
Gooch owned, at the time of his death, real and personal property val- 
ued at about $254,000, including the certificate of deposit issued by de- 
fendant Bank of Oxford, all of which was taken into possession of 
complainant as curator. Complainant avers that : 

"A short time after the qualification of complainant as curator it sought 
to obtain from said Bank of Oxford some security for the said deposit, and 
informed said bank, If this security could not be obtained, that complain- 
ant would proceed to collect said certificate of deposit As a result of the 
negotiations which followed, which were conducted on behalf of complain- 
ant by its vice president, Henry E. lAjtchford, and on behalf of said bank by 
W. H. Hunt, its president, the right of your complainant to collect this mon- 
ey and to demand security for Its forthcoming was recognized, and a contract 
was made by whidi it was agreed between your complainant, the Old' Do- 
minion Trust Company, and the said First National Bank of Oxford, that the 
said First National Bank of Oxford would surrender to the said Old Do- 
minion Trust Company, as security, for said deposit, the aforesaid note of 
the said Mrs. Annie Wayne Suhor for $50,000. This agreement was entered 
Into on February 11, 1916, and l^ set forth in the letter of W. H. Hunt to 
your complainant, bearing that date." 

The bill sets out extracts from the letter which, after stating the in- 
closure of the note, in accordance with the conversation and under- 
standing, contains the following : 

"You are to hold Mrs. Suhor's note for our account and as protection to 
you on account of the certificate for eighty thousand three hundred dollars 
($80,300) Issued by this bank to W. H. Gooch, and now held by you as cura- 
tor for estate of W. H. Goodi, deceased." 

Following this language is an agreement that Mrs. Suhor's note 
should bear, from that date, interest at 4 per cent., and all the other 
notes held by the bank against the estate of W. H. Gooch were to be 
chargeable with 4 per cent, interest from that day, "except any balance 
found to be due the bank should bear 6 per cent interest." Com- 
plainant received from defendant bank, and now holds, the said note of 
$50,000, pursuant to said agreement. 

On the 7th day of August, 1916, complainant, as curator, filed its 
bill in the circuit court of Mecklenburg county, Va., "for conformit)," 
making Margaret C. Gooch, Annie Wayne Suhor, and her husband de- 
fendants thereto. In this cause, among other orders, a decree was 
made by the court ordering "an account of the debts and liabilities 
[of the estate] to be taken before one of the commissioners of the 
court." 

Chas. T. Reeks, Esq., commissioner, sat at Clarksville, Va,, on 
August 14, 1917, for the purpose of executing the provisions of said 
decree. It is alleged that : 
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"The said First National Bank of Oxford, by Its president, W. H. Hunt, 
and by Its attorney, A. A. Hicks, appeared at Clarksville, Va., before said 
Commissioner Reeks and undertook to prove its claim to certain set-offa 
against said deposit of $80,800; said setoffs, consisting of certain past-due 
notes purporting to have been executed and given by W. H. Goocli during his 
lifetime to one Fletcher A. Benton and others, which said notes came into 
the possession of the Bank of Oxford, as admitted by It, after the death of 
said W. H. Gooch, all of which will more fully and at large appear by the 
testimony of said W. H. Hunt, given before said commissioner, which is here- 
to attached, marked *Exhibit A-3,* and prayed to be read -and considered as 
a part of this bill of complaint" 

Complainant further alleges that the commissioner allowed some of 
said set-offs and disallowed others, referring, for the purpose of show- 
ing the proceedings before the commissioner, to a certified copy of 
his report attached, marked "Exhibit A-4," and asked to be read and 
considered as a part of the bill. While the allegations of the bill 
upon the motion to dismiss, must be taken as true, the report of the 
commissioner must be read in connection therewith, and called in aid 
by the court in ascertaining what was done by the parties and the 
commissioner upon the hearing. 

Complainant further avers that the circuit court of Mecklenburg 
county, on October 17, 1917, "approved and confirmed said report of 
Commissioner Reeks, after carefully considering the testimony of the 
said W. H. Hunt, president of the First National Bank of Oxford, 
N. C, and ascertained the correct balance due your complainant, as 
such curator, to be $80,300, with interest thereon, subject to a credit 
of only $8,950.15, and directed your complainant to collect the same. 
A copy of the decree is attaAed to the bill marked "Exhibit A-5.*' 

At the April term, 1918, of the superior court of Granville county, 
N. C, defendant Bank of Oxford instituted an action against. J. H. 
Gooch/ administrator of W. H. Gooch, deceased, and in its complaint 
therein avers that it was indebted to defendant's intestate in the sum 
of $80,300 on account of the certificate of deposit referred to; that 
it holds certain notes executed by said W. H. Gooch, including the 
notes purchased of F. A. Burton, referred to in complainant's bill: 
and that it is indebted to defendant administrator on account of the 
transactions set forth in the sum of $1,643.97, for which it tenders 
payment in fiiU. It prays that judgment be rendered, etc. 

Complainant's bill further alleges that the commissioners of Gran- 
ville county, N. C, have assessed against the estate of W, H. Gooch 
taxes on said $80,300, and charged against said estate certain penalties 
for five years, aggregating $5,250, and have placed in the hands of 
defendant S. C. Hobgood, sheriff of said county, a list of said taxes 
and penalties, and that he has made demand on complainant as cura- 
tor for payment thereof. It denies that W. H. Gooch had any personal 
property in Granville county, or subject to tax thereon, and avers 
that it has paid tax on said $80,300 to the state of Virginia, etc. 
Defendant S. C. Hobgood, sheriff, files his answer, submitting to such 
decree as the court may deem proper. 

Complainant prays: (1) That a decree be made authorizing it to 
sell the note of Mrs. Annie W. Suhor and apply the proceeds to the 
payment pro tanto of the amount due it, as curator, by the defendant 
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Bank of Oxford, on account of the certificate of deposit or the bal- 
ance due thereon. (2) That the Bank of Oxford be enjoined and re- 
strained from prosecuting its suit in the superior court of Granville 
county against J. H. Gooch, administrator of W. H. Gooch, until the 
further order of the court. (3) That S. C. Hobgood, sheriff, be en- 
joined from interfering with the debt due it by the Bank of Oxford, 
etc. (4) For other and further relief, etc. 

Defendant First National Bank of Oxford moves the court to dis- 
miss complainant's bill: (1) For that the complainant, as curator, 
deriving its authority under and by virtue of the decree of the Vir- 
ginia court, has no right or capacity to sue or maintain this suit in 
this court. (2) For that the facts stated in the bill do not constitute 
any cause of action or basis for relief by this court. 

[1] Defendant, in its motion, in writing, sets forth other grounds 
for dismissal, based upon alleged facts which do not appear on the 
face of the bill, but which are supported by affidavit. The motion 
must be considered and decided upon the facts appearing on the face 
of the bill, including the exhibits attached and made a part thereof. 
Equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi); Hopkins, Fed. 
Eq. Rules (2d Ed.) 177. 

[2] The bill is drawn to present complainant's controversy from 
several viewpoints. Counsel frankly concede that, unless the case 
can be brought within some one of the exceptions to the general rule, 
complainant cannot, as curator, by virtue of its appointment by the 
court of Virginia, bring or maintain tfiis suit in the courts of North 
Carolina. The rule is very clearly sWed by Judge Hook in Moore 
v. Petty, 135 Fed. 668, 68 C. C. A. 306: 

**Tl)e general rule undoubtedly is that an executor or administrator, in his 
representative capacity, cannot maintain an action In the courts of any sot- 
ereiffuty other than that under whose laws he was appointed and qualified, 
without obtaining an ancillary grant of letten? in the state where the action 
is brought, unless the right so to do is conferred upon him l^ the law of 
the forum." 

See 13 A. & E. Enc. (2d Ed.) 916; 8 Standard Enc. of Procedure 
748; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 
112. 

It is held in Hall v. So. Ry. Co., 146 N. C. 346, 59 S. E. 879, and 
cases cited in opinion by Justice Walker, that the laws of North Caro- 
lina do not permit a foreign administrator to sue in the courts of this 
state ; nor does the statute permit a nonresident to be appointed ad- 
ministrator in this state. Revisal, § 5, subsec. 2. The jurisdiction of 
this court being invoked on account of diversity of citizenship, it fol- 
lows that, unless the complainant could sue in the state court, it may 
not do so in this court. It is not suggested that complainant has any 
other right as curator that it would have as administrator. Its powers 
and duties are prescribed by Code Va. 1904, § 2534, which includes 
the power *'to sue for, recover and receive afl debts due to the de- 
/cedent." 

Complainant, conceding the general rule, contends that, in respect 
to the cause of action set out, it comes within the exception which 
is well stated by Judge Hook: 
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"Whenever the cause of action declared upon by the foreign executor or 
administrator is one which Involves an assertion of his own right rather than 
one of the deceased, or whldi has accrued directly to him • ♦ • rather 
than one of the deceased, or which has accrued directly to him through his 
contract or transaction, and was not originally an asset of the estate in his 
charge, he may maintain an action In another state for the enforcement 
thereof, although express authority to do so may not be found In a statute 
of the forum. The principle underlying this modification of the general rule 
Is that, when the cause of action accrues directly to the executor or adminis- 
trator. It is assets in his hands for which he may sue in his personal ca- 
pacity, and, if he sues as executor or administrator, the words so describing 
him will be regarded as merely descriptive, and be rejected as surplusage." 

See Croswell on Executors and Administrators, 158; 18 Cyc. 
1240; Hare v. O'Brien, 233 Pa. 330, 82 Atl. 475, 39 L. R. A. (N.. S.) 
430, Ann. Cas. 1913B, 624. 

The exception includes a case in which an administrator, having ob- 
tained judgment in a court of the state in which he was appointed, 
upon a debt due his intestate, may maintain an action on the judg- 
ment in the courts of another state, without taking out letters of ad- 
ministration in the state in which suit is brought. Talmage v. Chapel, 
16 Mass. 71, cited by Judge Hook; Biddle v. Wilkins, 1 Pet. 690, 
7 L. Ed. 315. This is based upon die theory that the original cause 
of action, accruing to the intestate, is merged into the judgment, 
and that this new cause of action vests in the administrator. The law, 
in respect to the eflfect upon the original cause of action, is stated by 
Mr. Freeman: 

"A debt due the estate of a deceased person, if sued upon and recovered 
by an administrator, Is, In law, tbe debt of him who recovers it, and In whose 
name the Judgment Is rendered. He holds the legal title subject to his trust 
as administrator. He may sue upon the judgment in his own name, with- 
out describing himself as administrator, and may therefore pursue the Judg- 
ment debtor by an action on the Judgment, In a Afferent state from that In 
. which the letters were issued, and there can scarcely be a doubt that a Judg- 
ment rendered in favor of an administrator so merges the debt that it may 
be treated as his personal effects so far as to authorize him to maintain suit 
thereon in a foreign country, without there taking out letters of adminis- 
tration." Freeman on Judgments, § 217. 

To what extent a judgment rendered in the courts of Virginia upon 
the certificate of deposit issued by .defendant Bank of Oxford to W. 
H. Gooch, deceased, in an action brought by his administrator ap* 
pointed by the court of that state, affects the rights of J. H. Gooch, 
administrator, in North Carolina, and the creditors of W. H. Gooch 
in that state, is not presented upon the motion to dismiss complain- 
ant's bill. It seems to be well settled that there is no privity between 
the Virginia and the North Carolina administrators; they derive 
their authority from different sovereignties and are governed by the 
laws of such states. 13 A. & E. Enc. 920; Stacy v. Thrasher, 6 How. 
44, 12 L. Ed. 337; Johnson v. Powers, 139 tf. S. 156, 11 Sup. Ct. 
525, 35 h' Ed. 112. Hence it is held that a judgment recovered 
against the administrator of a deceased person in one state is no ev- 
idence of debt, in a subsequent suit by the same plaintiff, in another 
state, against an administrator, whether the same or a different per- 
son, or against any other person having assets of the deceased. Id. 
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The defendant J. H. Gooch, administrator of W. H. Gooch, does not 
join in the motion to dismiss, nor has he filed any answer herein. 

[3] The first question presented upon this motion is whether, up- 
on the face of the bill and the record of the circuit court of Meck- 
lenburg county, Va., any judgment, in a legal sense, has been ren- 
dered in its favor against the defendant Bank of Oxford, which merg- 
ed the original cause of action, vested in W. H. Gooch, deceased, by 
the certificate of deposit, into a new and independent cause of action 
in complainant, thus giving to it the right to maintain this suit. This 
invites a careful examination of the record, upon which no collat- 
eral attack can be made here. 

Did the circuit court of Mecklenburg county, Va., have jurisdiction 
of the parties, and the subject-matter? Was the question of the lia- 
bility of defendant Bank of Oxford to complainant curator and the 
estate of W. H. Gooch, deceased, upon the certificate of deposit, in- 
volved in the issue raised upon the pleadings in the bill of conform- 
ity pending in that court, and did the question of such liability be- 
come, by virtue of the judicial action of the court, res judicatum? 
If so, upon the authorities cited, the complainant may maintain its 
bill, and the court must deny the motion to dismiss, disposing of 
such contentions and issues as are open to defendant bank upon the 
coming in of the answer. If not, then complainant, from that view- 
point, has no status in this court, and defendant is not called upon to 
answer or litigate the questions suggested in the bill. Defendant bank 
denies that the Virginia court had jurisdiction of the parties or the 
subject-matter, or that it undertook to render any judgment vesting 
in complainant any new or independent cause of action, entitling it 
to sue in this court. It is manifest that the Bank of Oxford is not a 
party defendant to the -suit ; it is not named nor referred to in the 
bill, nor has any process issued, or been served, bringing it into the 
record. If it has become a party, so as to be barred by judgments or 
decrees rendered therein, such status is the result of its voluntary 
action, or the action of its duly authorized officers. It will not be 
seriously contencjed that its attorney had the power to make it a par- 
ty to the record. If it has become such, it must be by the action of 
its president. 

In the suit of complainant herein, as curator, are complainant and 
Margaret Corwin Radcliffe Gooch, Annie 'Wayne Suhor, and her hus- 
band, George L. Suhor, named as defendants? The bill sets out the 
the appointment of complainant, the death of W. H. Gooch, the rela- 
tion of defendants, and the value and character of the estate; that 
no specific instructions are given complainant in the order of appoint- 
ment; that complainant has taken into custody the personal estate; 
that when the investments were well secured complainant has deemed 
it best not to disturb them, and when they were not so complainant 
has collected them ; that claims to the extent- of $50,000 have been 
duly filed with complainant ; that complainant has thought itself with- 
out authority to make payment, except of the funeral expenses and 
tax bills ; the court is informed in regard to the character, etc., of the 
real estate, and its attention called to the language of the statute 



Digitized by 



Google 



OLD BOMINION TBU&T CO. V. FIB6T NAT. BANK 621 

under which it was appointed; the attention of .the court is called to 
the litigation pending in the federal court between the widow and the 
daughter of Gooch. Other matters are referred to, having no con- 
nection- with the debits or credits of the estate. In view of the prem- 
ises, the court is asked to instruct complainant respecting its duties 
in regard to renting the real estate, disposition of money on hand, 
rate of interest, and place of deposit ; what debts, if any, it shall pay 
at this time; what settlement it shall make of taxes; what action it 
shall take in regard? to pending litigation, or such as shall be insti- 
tuted, allowance of counsel fees, etc. See opinion of Whittle, P., in 
Gooch V. Old Dominion Co., 92 S. E. 846. 

It is worthy of note that there is no suggestion of a purpose to 
bring into the suit the litigation between debtors and creditors of the 
estate. It is quite cfear that the statute does not contemplate that 
the curator shall administer and settle the estate. He is to "take 
care that the estate is not wasted, before, the qualification of an exec- 
utor or administrator. * * * He may demand, sue for and re- 
cover all debts due to the decedent." There is no suggestion that he 
is to pay off or discharge debts. It must be assumed, although the 
bill does not so inform the court, that the bill was drawn with knowl- 
edge and in view of the fact that the defendant J. H. Gooch was the 
duly qualified administrator of the -estate in North Carolina. It is 
alleged that Mr. Reeks was appointed commissioner to "take an ac- 
count of the debts and liabilities of the estate." He filed quite an 
extended report of his proceedii^ in respect to the claim of the de- 
fendant bank against the estate of Gooch. It is made an exhibit. A 
condensed statement discloses that he gave notice in newspapers in 
Virginia and in Oxford, N. C, of the time and place at which he 
would sit, being Clarksville, Va., on August 14, 1917. He says that : 

"On Saturday preceding the 14th day of August, he went to the town of 
Oxford, In GranrUle county, R C, for the purpose, and for the purpose only, 
of ascertatnlng the status of the securities held by the estate of W. H. Gooch, 
being deeds of trust and mortgages upon the real estate in that county. 
* * * Knowing Mr. Hunt, and having heard that his bank held claims 
against Gooch's estate, but knowing nothing of their character or amount, 
he went to the bank, saw Mr. Hunt, and called his attention to the notice 
which he had published in a Richmond paper, and the Clarksville paper, and 
the Oxford Ledger, of the accounts to be tak^n in the town of Clarksville 
on the 14th day of August, deeming this an act of courtesy, and solely for 
the purpose of facilitating the execution of the decree and order of the cir- 
cuit court of Mecklenburg. Mr. Hunt very courteously stated that he did 
hold notes against the estate of Gooch, and he made an exhibit of them to 
the commissioner." 

He further states that he was satisfied there would be controversy 
about two notes held by the bank, amounting to about $9,000 each, 
and so stated to Mr. Hunt. "He stated to Mr. Hunt that, under the 
Virginia law and practice, he would have to produce his evidence of 
debt before the commissioner and have them allowed and reported 
upon by the court." He states that, later on, he found that Mr. A. 
A. Hicks represented the bank, and "he went to his office and stated 
substantially what has been hereinbefore detailed." The record made 
by Mr. Reeks further states that on August 14, 1917, Mr. Hunt and 
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Mr. Hicks appeared at Clarksville and filed a list of notes held by 
the defendant bank against the estate of Gooch, whereupon "the dep- 
osition of W. H. Hunt and others was taken' before the commission- 
er in regard to the claim of the First National Bank of Oxford, N. 
C, against the estate of W. H. Gooch." 

Mr. S. S. P. Patterson, Mr. H. M. Smith, Jr., counsel for estate 
of W. H. Gooch, and Mr. A. Hicks, counsel for the bank, were pres- 
ent. Considerable evidence was taken, not material to the decision 
of the motion to dismiss. It appears that thi^ testimony was taken 
on August 15th, and the commissioner states that: 

He "understood that the case, so far as it concerned the First National 
Bank of Oxford, N. C, involving the F. A. Burton noteci was <dosed and 
snbmitted to the commissioner for his consideration"; that coonael could 
file briefs and argue the case, eta; that some days thereafter the oommls- 
sioner beard that certain witnesses could give important testimony regard- 
ing the F. A. Burton notes; that he thought it his duty to apprise counael on 
both sides of what he had learned; that he was requested to summon the 
witnesses — ^he does not say who requested him. On the 14th day of Septem- 
ber, 1917, he was ready to proceed, when Mr. A. A. Hicks, "representing the 
First National Bank of Oxford, stated that 'we appear specially in this mat- 
ter, at the suggestion and request of the conmilssioner, who made a visit to 
Oxford to see Mr. Hunt We did not put any evidence on the stand* but 
simply offered some evidence of debt, which we bad when Mr. Hunt was 
placed upon the stand by the curator or its attorneys.* " 

He stated that: 

"Demand having been made upon the Firs^ National Bank of Oxford for a 
settlement of the funds in the hands of the bank belonging to the estate of 
W. H. Gooch, deceased, the bank has accordingly made such settlement with 
J. H. Gooch, administrator of said estate, in the state of North Carolina, by 
delivering to the said administrator the notes marked paid, produced before 
the commissioner, and sending him a check for the balance due the estate 
after deducting the said notes, principal and interest, and the $60,000 here- 
tofore advanced at said administrator's request The bank has no claim 
against the estate, and withdraws the claim which it was requested to pre- 
sent at a former hearing, and the commissioner is requested to so report" 

It ' was in consequence of this statement by Mr. Hicks that the 
commissioner made the statement in regard to his procedure. It is 
proper to state that the counsel for the Curator made certain explana- 
tory statements which are not material to the decision of this motion. 
They insisted that: 

The Bank of Oxford ''having submitted itself to the Jurisdiction of said 
court for that reason alone, it Is out of the question for said bank to make a 
settlement with the North Carolina administrator and ignore the Virginia 
court, and for itself ex parte to determine the legality of said notes after 
having knowledge of the fact that the notes were claimed to be spurious." 

The commissioner filed his report, setting out the evidence and his 
conclusions of fact and of law, rejecting the four notes payable to 
F. A. Burton, amounting to approximately $20J300. No reference 
is made in the report to the certificate of deposit held by W. H. 
Gooch, for $80,300. The commissioner confined his investigation and 
report to the validity of the Burton and other notes held by defendant 
bank. Upon the filing of the report, the court rendered a decree. 
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confirming the conclusions of the commissioner. The decree contains 
the following: 

**It appearing to the cotirt that the curator holds a certtflcate of" deposit 
of the First National Bank of Oxford, N. 0., dated the 22d of December, 
1914, for $80,800, and i>ayahle to W. H. Gooch, and it also appearing that 
said bank holds against said estate of Gooch valid claims • • • aggre- 
gating the sum of $8,050.15. • ♦ • The four notes purporting to hare 
been given by W. H. Gooch to F. A. Burton ♦ ♦ * now held by the said 
First National Bank of Oxford and asserted in this suit as an offset to said 
certificate of deposit, being expressly disallowed, the court doth direct the 
,said curator to proceed to make settlement of the said matters with the said 
bank, allowing it credit for the sum of $8,950.15 only, with Interest on the 
principal thereof from the 1st day of September, 1917, and taking such steps 
as it may be advised necessary and proper to accomplish such settlement and 
to collect the. balance that may be so found due by said bank to the estate 
of said Gooch." 

Does this record constitute sl judgment, conclusive of the rights 
of the complainant and the defendant Bank of Oxford, vesting in 
complainant a new and distinct cause of action, upon which it may 
sue in this court? Did the Virginia court acquire jurisdiction of 
the Bank of Oxford? It is manifest that the conduct of the commis- 
sioner did not bring the bank within his jurisdiction; this is too plain 
for discussion. Was the president authorized by filing the claims be- 
for the commissioner, to submit the bank to the jurisdiction of the 
court? The defendant bank relies upon the case of Riverside Mills 
V. Menefee, 237 U. S. 189, 35 Sup. Ct. 579, 59 L. Ed. 910, and cases 
cited to sustain the contention that the president was not authorized 
to submit its rights to the jurisdiction of the Virginia court. 

Laying this question aside for the present, and proceeding to the 
consideration of the question whether, giving to the action of the 
president its full legal import, it empowered the circuit court of 
MecklAiburg county, Va., to do more than instruct the complainant, 
curator in that suit, not to pay the notes held by the Bank of Oxford. 
They were not filed as an offset to the certificate of deposit. It seems 
that this decree would not be res judicata in an action against the bank 
by the North Carolina administrator. The reason of the rule whiqh 
requires the assets of an intestate to be administered in the country or 
state of their situs is to prevent them from being drawn out of such 
state, to the injury and inconvenience of domestic creditors who may 
have contracted with the intestate on the faith of such assets. Each 
country claims the power to administer those parts of the effects that 
are within it, for the security of domestic creditors. A. & E. Enc. 
948, citing Leake v. Gilchrist, 13 N. C. 73, and Carmichael v. Ray, 
40 N. C. 365. The Bank of Oxford could not set up a voluntary set- 
tlement with the curator appointed by the Vix^nia court, in an action 
fey the North Carolina administrator. In the cases holding such pay- 
ment to the domiciliary administration valid, there was at the time, 
no ancillary administrator. It is held that, where an ancillary admin- 
istration is had, the administrator of the domicile cannot withdraw or 
dispose of the ancillary assets by direct or indirect means until the 
ancillary administration is settled, whether debts are found in the 
ancillary jurisdiction or hot 
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There is nothing in the bill which suggests that the court will pass 
upon and adjudge the validity or amount of debts due the estate of 
Gooch*. There is nothing in the testimony, or such, portions of it, filed 
in the exhibit attached, referring to the certificate of deposit held by 
the estate of Gooch against the Bank of Oxford. It is not within the 
scope of the bill filed by it for instruction, in respect to the discharge 
of such duties. The commissioner evidently did not regard the ques- 
tion of the liability of the bank to the administrator of Gooch, as 
within the scope of his power or duty. While it is often diflRcult to 
fix accurately the subjects which are included within the issues, aitd 
adjudged by the court, it is well settled that: 

"A judgment pronounced by a tribunal bavin? no autbority to determiiie 
tbe matter in issue is necessarily and incurably void, and may be shown to 
be 80 in any collateral or otber proceeding in which it is drawn in question. 

* * ^ When the tribunal has not jurisdiction over the subject-matter, no 
averment can supply the defect; no fmount ot proof ean alter the case; 

♦ ♦ ♦ neither the acquiescence of the parties, nor their solicitations, can 
authorize any court to determine any matter over which the law has not au- 
thorized it to act" Freeman on Judgments, | 120. 

The circuit court of Mecklenburg did not, by its decree, undertake 
to do more than, upon the facts set out and the relief prayed, it was 
called upon to do — instruct the complainant, curator, in respect to ils 
duty. It did not attempt to render a judgment or decree upon which 
process could issue for its enforcement; it simply said to the com- 
plainant that it should not pay, or allow as a set-off, the Burton notes 
held by defendant bank, but should proceed to collect the certificate 
of deposit, subject to the credit allowed by the commissioner. This, 
in no manner, affected or interfered with the liability of the bank to 
be sUed in the North Carolina court, or the right of the administrator 
in that state to collect the certificate. These rights are fixed by the 
laws of North Carolina, and may not be disturbed, or changed, by the 
courts of Virginia. The rule generally adopted throughout the states 
is that an administrator appointed in one state has no power virtute 
officii over property in another. No state need allow property of a 
decedent to be taken without its borders until* debts due to its own 
citizens have been satisfied. Baker v. Baker, Eccles & Co., 242 U. S. 
394, 37 Sup. Ct. 152, 61 L. Edl 386. So it is said in McLean v. Meek, 
18 How. 16, 15 L. Ed, 277: 

"These administrators were independent of each other; the respective 
administrators represented Meek, the deceased intestate, by an authority co- 
extensive only with the state where the letters of administration were grant- 
ed, and had jurisdiction of the assets there, and were acconntahle to credi- 
tors and distributees according to the laws of the state granting the au- 
thority. No connection existed, or could exist, between them, and therefore 
a rox*overy ugninst the one in Tennessee was no evidence against the other 
in Mississippi." . 

In Vaughan v. Northup, 15 Pet. 1, 10 L. Ed. 639, Judge Story says: 

**Kvery grant of administration is strictly confined in its . authority and 
operation to the limits of the territory of the government which grants it, 
and does not de jure extend to other countries. It cannot confer, as a mat- 
ter of right, any authority to collect assets of the deceased in any other 
state." 
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Upon a careful consideration of the entire record in the suit of com- 
plainant in the circuit court of Mecklenburg county, Va., I am of 
the opinion that the court had no jurisdiction to render a judgment 
on the certificate of deposit, which entitles complainant, under the 
exception to the general rule limiting its power, to sue in its repre- 
sentative capacity, in courts of other states, nor to vest in it a new 
cause of action, upon which it may sue in its individual capacity. I 
am further of the opinion that the court did not undertake to render 
such a judgment. 

[4] Complainant insists that, however this may be, defendant Bank 
of Oxford has, by its conduct, entered mto contracts relating to the 
matters in controversy with it, independent of its relation to tl^ estate 
of Gooch, which it may, by reason of diversity of citizenship, have 
enforced in this court. This contention is based upon the dealings 
had with defendant in r^;ard to Mrs. Suhor's note. This transaction 
began by the loan by defendant baaak of $50,000 to Mrs. Suhor to 
enable her. as the sole distributee of W. H. Gooch, to comply with 
the terms and provisions of ithe contract made by her father. It is 
manifest that the order whicJi she gave on J. H. Gooch, administrator, 
was to be paid by him from the proceeds of the certificate of deposit, 
or used by him in making settlement with the bank. It was practically 
an application, of that asset pro tanto. It was not within the power 
of the defendant bank to make any contract with complainant con- 
cerning the certificate of deposit, or interfering with its collection and 
administration by and through the North Carolina administration. 
The only effect of the deposit of Mrs. Suhor's note with complainant 
was to enable it to carry out the arrangement through J. H. Gooch, 
administrator, whose right and duty it was to collect the certificate, 
pay the debts of Gooch due to North Carolina creditors, and pay over 
to Mrs. Suhor the balance, using her note as a voucher in settlement 
with her. The transaction between complainant did not change this 
status. The defendant bank has not, by its letter, or otherwise, made 
itself the debtor of the complainant as curator, or in its individual cor- 
porate capacity, so as to affect the right of J. H. Gooch, administra- 
tor. Complainant does not own or hold Mrs. Suhor's note as curator ; 
the possession of the note has no connection with its administration 
of that office. It suggests that it is necessary to invoke the aid of this 
court to enable it to sell the Suhor note. It does not allege that Mrs. 
Suhor, or J. H. Gooch, administrator, has refused to carry out the ar- 
rangement made with the Bank of Oxford, to whose rights, in that 
respect, complainant has succeeded. This may be done by the sur- 
render of the note to Mrs. Suhor, and the execution by Gooch, ad- 
ministrator, to the bank of a receipt for that amount, on account of 
the certificate of deposit and a receipt by Mrs. Sunor to Gooch, 
administrator. Every one concerned is, so far as appears, ready, 
able, and willing to carry out in good faith this agreement. A decree 
could be made in this cause to that^effect, if Mrs. Suhor was, or comes 
in and makes herself, a party. 

[5] Complainant, however, insists that, having a status in this court 
for one purpose, it may invoke its aid to give force and effect to the 
252 F.— 40 
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judgment which it alleges it obtained in the circuit court in Virginia, 
It is true that, if a court of equity takes jurisdiction of a controversy 
for one purpose, it will dispose of all such matters in controversy, so 
as to render complete relief. This doctrine, with its limitations, as 
imposed by the American courts, is stated and discussed by Prof. 
Pomeroy. Equity (3d Ed.) § 223 et seq. 

Assuming that complainant may come into this court for the pur- 
pose of having a decree to foreclose the lien upon the collateral held 
by it, and bring such security to sale, it would by no means follow 
that this court would draw within its jurisdiction controversies based 
upon matters having no connection with the deposit of the collateral, 
or pass upon claims asserted in a representative capacity and entirely 
unrelated to the subject of the primary equity. 

The bill will be dismissed as to all matters alleged r^arding the 
claims of complainant, either as curator or individually, to the certifi- 
cate of deposit issued by the defendant Bank of Oxford to W. H. 
Gooch for $80,300. If complainant so desires, Mrs. Suhor may be 
made party. defendant, and a decree be cnade executing the agreement 
between her, the Bank of Oxford, and J. H. Gooch, administrator, in 
regard to the settlement of Mrs. Suhor's note of $50,000. The motion 
for injunction, restraining the defendant Bank of Oxford from pros- 
ecuting its suit against J. H. Gooch, administrator, in the superior 
court of Granville county, is denied. 

[B] In regard to the prayer for injunction against defendant, S. C. 
Hobgood, sheriff, it is sufficient to say that it does not appear that he 
has attempted, or is threatening or has any power to enforce the col- 
lection of the tax assessed by the commissioners against the estate of 
W. H. Gooch from, or interfere with, any property held by complain- 
ant as curator or otherwise. If he was doing so, the remedy is man- 
ifestly not in this jurisdiction. It is the duty of the North Carolina 
administrator to defend the property in his keeping against this daim. 
There is no suggestion that he wiU fail to discharge his duty. The 
bill, as to him, will be dismissed. 

A decree will be drawn providing that, unless complainant de^res 
to bring Mrs. Suhor in and have the decree suggested, within 10 days^ 
the bill will stand dismissed at complainant's cost. 
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THE MAIFO. 

(District Court, S. D. New York. July 8, 1918.) 

1. ADMIRALTT «=»72— PROCEPTTBa-STTIT AQAINOT ysSSEI* OF FOBSIQN GoVEBIf- 

MENT. 

The suggestion to an admiralty court that a ship sought to be libeled 
is the property and in possession of a foreign government may be made 
by tbe appropriate offi^^r of our govemmoit, or by a duly accredited rep- 
resentative of the foreign government. 

2. Inteknational Law ^=»10— Vessels of Foreign QovEBNMBinv-lMMUNi- 

TT FBOK Process. 

A naval transport, owned by a foreign government and In its possessionf 
through a naval captain and crew, although chartered to a private in- 
dividual to carry a commercial cargo, is not subject to seizure under 
process of an admiralty court of the United States, in a suit by a ship- 
per for damage to cargo. 

In Admiralty. Suit by the Central Leather Company against the 
steamship Maipo. On motion for process against the respondent ves- 
sel. Denied. 

Charles S. Haight and Wharton Poor, both of New York City, for 
the motion. 

Roscoe H. Hupper and G. W. P. Whip, both of New York City, op- 
posed. 

MAYER, District Judge. This is in effect the renewal of an appli* 
cation >that process be issued against this vessel, the Maipo. The ves- 
sel was recently here and ready to sail for another American port, when 
libelant sought process against her. It was necessary to decide quick* 
ly, and, while denying the motion for reasons outlined in a memoran- 
dum, leave was given to move again when the vessel returned here, 
so that a fuller consideration could be given to the questions involved. 
As the facts, especially in respect of the status of the vessel, are now 
quite clear, a brief restatement of the situation is desirable. 

The libel is for cargo damages to hides shipped on the Maipo at 
Montevideo, Uruguay, to be carried to New York City. The shipper 
was the Argentine Central Leather Company, a New Jersey corpora- 
tion, but the hides were owned by libelant, a New Jersey corporation, 
which is also the assignee of the bill of lading, and the Argentine Cen- 
tral Leather Company has assigned all of its rights to libelant. The bill 
of lading was of the usual commercial character on a Norton, Lilly & 
Co. form, containing familiar provisions setting forth, inter alia, for 
what acts and contingencies no liability would accrue. It provided that 
it should be signed by the master or agent of the ship, and was, in fact, 
signed by Vidal and Sattestin, "Maritime Agents," presumably the 
agents of the usual kind for the ship at the shipping port. 

[1 ] As the Chilean Ambassador has recently died, ambassadorial du- 
ties are being performed by Senor Varela, the Chilean charg6 d'affaires, 
and a suggestion has been made by him to the^ court in Ae following 
form (accompanied by the certificate of the Secretary of State of the 
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Unfted States accrediting Senor Varela as the Chilean chargiS d'af- 
faires) : 

"Gustavo Munlzago Varela, the charge d'affaires of the repobUe of Chile 
In the United States of America, (Jirough Burlingham» Veeder, Hasten & 
. Feary, proctors appearing specially for l^e Chilean naval transport Maipo, 
respectfully suggests to the District Court of the United States for the South- 
ern District of New York that said steamship Maipo at all the times mentlan- 
ed in the libel was, and now Is, owned by the government of the republic of 
Chile, being a transport in its navy, and In the possession of the government 
of the republic of Chile in the person of a duly commissioned officer of its 
navy, the master of said steamship, and wholly manned and operated by a 
crew employed and paid by said government, which said steamship Is to 
carry back to Chile a cargo belonging to the Chilean government • • • 
Wherefore it is respectfully suggested and prayed that said steamship be re- 
leased from any seizure and declared immune from process. 

"Done at the embassy of the republic of Chile, Washington, D. C, July 1, 
1918. G. Munlzago Varela, Chilean Chargft d' Affaires." 

So much of the suggestion as states that the steamship "is to carry 
back to Chile a cargo belonging to the Chilean government" will be dis- 
regarded, because of the agreement of counsel that no facts occurring 
after the date when it was arranged that the motion should be adjourn- 
ed were to be introduced for consideration. The suggestion is not open 
to question and must be' accepted as made. The Parlement Beige, L. 
R. 5 P. D. 197, 210, 211. 

While, in many instances, the suggestion that a ship is the property 
and in the possession of a foreign government would be made to the 
court by the appropriate official or department of our own government, 
I fail to find any support for the proposition that such course is^eces- 
sary. In re Baiz, 135 U. S. 403, 10 Sup. Ct. 854, 34 L. Ed. 222. It is 
enough that the fact is presented to the court, as here, by the duly ac- 
credited official of the foreign government. 

In response to an inquiry from proctors for the libelant and also for 
another shipper or consignee, our Department of State, through the 
Third Assistant Secretary, has replied "that the department has no in- 
tention of interfering with the legal prbceedings to which you refer." 
I cannot assume that this communication is intended to have any sig- 
nificance. It means, as I read it, nothing more than that the question 
is one for the courts to dispose of in due course. Doubtless, the Chilean 
government has not deemed it necessary to bring the matter to the at- 
tention of the Department of State, but is willing, without further ado, 
that the points involved shall be passed upon by the court in orderly 
procedure without suggestion from our own government 

[2] Libelant contends that the Maipo is subject to process because 
she, and therefore her sovereign owner, the republic of Chile, is engag- 
ed in trade so far as this voyage of the Maipo is concerned^ and it is 
urged that, when a sovereign thus engages in commercial enterprise, he 
loses his immunity. I shall assume, because of the facts infra, that 
while, perhaps, the Chilean government is not directly trading, it is in 
effect using or permitting the vessel to be used for commercial purposes. 
So far as can be gathered from copies of the translated documents, it 
appears that the republic of Chile chartered the Maipo to one Sierra, as 
the result of public bidding. Capt. Soublette of the Chilean navy (the 
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officer now in command of the Maipo) was authorized to sign the char- 
ter party on behalf of his government 

Th^ charter party dated December 1; 1917, was signed by Sierra 
and Soublette. It provides, among other things, that : 

"It is hereby agreed between Mr. Wenceslao Sierra ahd the captain of the 
Chilean navy, Mr, Gnlllermo Soublette, who represents the Treasury Depart- 
ment to charter the naval transport Malpo: * * ♦ No other cargo of any 
kind will be shipped than that which has been contracted for by the charter- 
ers or their agents, except that the Chilean government reserve fright space 
on the ship which will not exceed 400 tons. * • * The charterers agree 

♦ ♦ ♦ to pay • * * to the order of the government representative, 
Mr. Gtiillermo Soublette, captain of the navy, for the charter of the transport 

• * * so much per ton for the return trip to Chile from New York. 

* ♦ * The Chilean Navy Department will pay all port duties and other 
taxes assessed on the ship." And finally: 'The government representative, 
captain of the navy Is to be considered as the owner and exercise his privi- 
leges as such, in so far as the terms of this charter contract are concerned." 

From the foregoing, it is apparent that the Chilean government in- 
tended that all of the acts of Soublette should be regarded as acts rep-, 
resenting and on behalf of his government. It is further plain that 
the Chilean government intended that at all times this vessel, which it 
owned, should remain in its possession ; and it is not unlikely that this 
course was taken for the very purpose of keeping the vessel immune in 
foreign porls. Even though the vessel was chartered by a private per- 
son for hire, and that private person contracted for freights for his 
personal profit, it might be argued with much force that, nevertheless, 
the vessel was used for a governmental purpose in so far as it enabled 
Chilean shippers to export their products to the United States and to 
bring back from here to Chile commodities needed by the people there. 

But, la)ring aside all subsidiary- questions, it is desirable squarely to 
determine whether the vessel is immune because of engagement in com- 
mercial enterprise. The view of the American courts, beginning with 
The Exchange, 7 Cranch, 116, 3 L. Ed. 287, has consistently been in 
the direction of holding immune the property of a sovereign owned in 
his sovereign capacity and in his possession. 

The precise point here under consideration has not been passed upon 
by the courts of the United States. The more important cases recent- 
ly have arisen in tort, although I fail to see any distinction' in principle 
between the wrong complained of, whether it grows out of a breach 
of contract or is caused by some tortious injury. Long v. The Tam- 
pico and The Progresso (D. C.) 16 Fed. 491 ; The Davis, 10 Wall. 15, 
19 L. Ed. 875; The Luigi (D. C.) 230 Fed. 495; The Attualita, 238 
Fed. 909, 152 C. C. A. 43 ; The Pampa (D. C.) 245 Fed. 137. The sole 
authority for libelant's view is The Charkieh, L. R. 4 A. & E. 59; but 
that case is no longer recognized by the English courts, having been 
overruled by The Parlement Beige, L. R. 5 P. D. 197, and having been 
pointedly disapproved in Mighell v. Sultan of Johore, 1894, 1 Q. B. 149, 
154. The succinct statement of Willis, J., in the Court of Appeal jus- 
tifies [for convenience] this quotation: 

*'It has been attempted in some cases — ^in that of The Charkieh, for in- 
«tanoe — to say that a sovereign may lose his Immunity and privileges by lay- 
ing down his character as a sovereign and entering into trading transactions 
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as a prirate perscm in anotber country; and our attention waa called to cefr- 
tain dicta (which were not essential to the decision of the case) of Sir RolJert 
Phlllimore in The Gharkieh as supporting that view. But those dicta were 
dissented from in the Judgment of the Court of Appeal In The Parlement 
Beige. In the final part of the Judgment that court dealt with the very qnes^ 
tion of the amenability of a foreign sovereign to the process of our courts, 
and held that one objectioti, which was fatal to the attempt to bring the sov- 
ereign into the admlr^ty court by means of seizing a vessel, was that, quite 
independently of the right of the foreign sovereign to have the public property 
of his state respected, it was contrary to international law and the comity of 
nations that an independent foreign sovereign should be directly Impleaded 
in the courts of this country. A considerable part of the Judgment is devoted 
to dealing with the case from that point of view. It was said that the pro- 
cess of attachment in the Court of Admiralty by seizing a vessel was an in- 
direct mode of impleading the sovereign, although the sovereign was not per- 
sonally made a defendant in the action, and that that which could not be 
done directly could not be done indirectly, and therefore that such a process 
could not be allowed, on the broad general principle that a reigning sovereign 
is not subject to the Jurisdiction of a foreign country." 

• 

From the foregoing it is plain that The Parlement Beige is regard- 
ed as authority by the English,courts, and it seems to me that the prop- 
ositions there laid down are peculiarly jfitted to present conditions. 

Finally, in respect of many other cases cited and arguments present- 
ed in explanation of their trend and meaning, it may be said that the 
sovereign, of course, may make concessions. He may permit suit to be 
brought against him and erect tribunals for that purpose, such as Courts 
of Claims. 

In dealing with our internal as distinguished from international af- 
fairs, our courts have required, not only that the property shall be 
owned by, but also in the possession of, the United States. The Davis, 
10 Wall. 15, 19 L. Ed. 875. But, when ownership and possession are 
both present, the res is immune, unless otherwise provided by some 
permissive or concessionary statute. Referring to the charter party to 
Sierra, the document imposes a number of familiar obligations on the 
Chilean government, acting through Soublette ; but that fact does not 
change the immune character of the vessel in a foreign port. Sierra 
may possibly have redress in some Chilean tribunal in the event of 
breaches of the charter obligations by the Chilean government, very 
much as a 6ontractor with the United States might sue in the Court of 
Claims or avail of some remedy granted by statute, if the United States 
breached its contract. 

The final approach — ^and a proper one — is that which concerns the 
result and effect of holding such a vessel immune. It is said great loss 
and inconvenience may be visited upon the many kinds of people who 
deal with a vessel thus immune, and that American citizens will be 
put to the trouble and expense for claims, large and small, of seeking 
their relief in far-distant foreign jurisdictions. The answer is ,that, 
when one knows with whom he is dealing and the law applicable, he 
must arrange accordingly. This may be difficult, but in these days of 
rapid changes, accommodation to new conditions is accomplished ef- 
fectively and expeditiously. 

While diplomatic questions are beyond the court's province, yet prac- 
tical considerations of comity are not to be lost sight of. The exigen- 
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cfes and requirements of this extraordinary war may well lead (and 
possibly already has led) our government to man otherwise commercial 
ships with American naval officerS and men, to the end that our ships 
may be protected while our needs in various directions may be supplied 
in foreign ports. These enterprises may, in some instances, be regard- 
ed (technically speaking) as commercial, but may, in substance, be of 
benefit to the people at large. Time is of vital importance to every 
ship, of whatever nationality, which sails the seas. To be detained by 
process at this time may cause damage not capable of money measure- 
ment. Indeed, it would not be surprising if at no distant date large 
numbers of vessels setting out from various ports of various countries 
would be manned as government vessels for the very purpose of assur- 
ing quick clearance and freedom from process. Whatever loss or in- 
convenience; if not safeguarded against, might thus result either to our 
people when dealing with foreign ships or to foreign peoples when deal- 
ing ^^ith us, is the price which tiie individual is paying for the ulti- 
mate benefit of his country. 

It is not to be presumed, however, tkat any friendly government, or 
our own government, will fail to do what is just and fair in connection 
with operations of a commercial character. Both on authority and in 
consideration of existing conditions, motion denied. 

Since filing my previous memorandum, I have learned from Judge 
Learned Hand that he decided the ^ame way (without opinion) in a 
case which by curious coincidence involved the status of a Chilean ves- 
sel similarly ofiicered and manned and engaged in commercial enter- 
prise. 



In re J. C. WILSON & OO. 
(District Court, S. D. New York. June 28, 1917.) 

1. EoxjiTT ^=s>59 — ^Maxims— Kquautt is Equitt. 

Equity will treat alike those similarly situated. 

2. Barkbuptct ^=»140(3) — Stockholders — Unattthobized Pledge of Stock. 

Where stockbrokers made unauthorized pledge of stock belonging to 
their customers, part of which pledgee, upon bankruptcy of brokers, sold 
to satisfy brokers' indebtedness, a customer whose stock was not sold 
by pledgee is no better situated than customers whose stock was sold 
and can be successftUy traced; former being entitled merely to prorate 
with latter. 
8. BAifKBUPTOT ^s»322 — ^Pledged Stook — Value — Closing of Stock Ex- 
change. 

Where brokers made unauthorized pledge of customers' stock, and 
pledgee, upon brokers' bankruptcy, sold a portion of such stock to sat- 
isfy brokers' indebtedness, stock not so sold, in ascertaining amount of 
claim of owner thereof, will be valued as of the day upon which the first 
sale of similar stock was made on the Stock Exchange, where exchange 
had been closed because of war at time of filing of bankruptcy petition, 
and not evened until more than month later, during which time the stock 
had appreciably increased in value. 
4. Bankbuptoy ^=»140(8) — Stockbbokebs— Tracing Secubities. 

Where broker at time of bankruptcy has stock belonging to customer, 
the latter, if he can trace and find his security, or securities of the same 

^=s>For other cases see same topic 6 KBT-NXJMBBR in all Key-Numbered Digests ft Indexes 
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kind, is entitled to that specific security, or its equivalent, or his pro 
rata share, as the case' may be. 

5. BANKBtrPTCY ^=9140(3) — Stookbboksk— CoNVEBSxoN OF Customsb's Stock 

— Following Pboceeds. 

Where bankrupt broker has converted into money securities belonging 
to a customer, the latter, if he is to have a lien for amount thereof upon 
broker's bankruptcy, upon ground of unjust enrichment, must show that 
the proceeds of the conversion have gone into a particular fund, and 
must be able to identify those proceeds as a part of that fund. 

6. Bankbuptct ^=39140(3) — Stockbbokebs — Unautuobized Pleoqe of Ous- 

toiceb's Stock— Sale of Pledged Stock— Inabilfty to Tbace Pboceeds. 
Where" broker made unauthorized pledge of customer's stock, which 
pledgee, upon broker's bankruptcy, sold to satisfy broker's debts, cus- 
tomer, who is unable to trace proceeds of the sale of such stock, is not 
entitled to Hen for value of the stock, on the ground of unjust enrich- 
ment, and must be regarded as a general creditor. 

7. Haxkbuptcy ^=s>140(3) — Bbokxbs— Violation of Stilwell Act. 

Penal Law N. Y. | 956, suhd. 2, as added by Laws 1013, c. 500 (Stil- 
well Act), making conversion by broker of customer's stock or the pledg- 
ing thereof without customer's consent a penal offense, cannot per se 
affect the equities between chiimants to securities or their proceeds upon 
the broker's bankruptcy, though stockbroker's violation thereof, other 
things being equal, might place a claim in most favored class. 

8. Bankbuptcy ^=»140(3)— Bbokbb— Oonveicsiow of Stock— Pledged Stock. 

Where broker converts a portion of the long stock of a customer trad- 
. ing on margin, and latter, with notice of conversion, allows broker to 
remain In possession of his unconverted stock, which is hypothecated and 
upon broker's bankruptcj' sold by pledgee, the customer's claim, no matter 
how much the value of the unconverted shares exceeded his debit bal- 
ance, is inferior to those of customers whose stock was hypothecated 
without authority, and who can trace such stock or proceeds. 

9. Bankbitptcy Q=»140(3) — Stockbbokeb — Convebtbd Stock — Pledged 

Stock. 

Where broker, having authority to hypothecate customer's stock, con- 
verts part thereof and pledges remainder, and with it pledges stock of 
other customers without their consent, and pledgee, upon broker's bank- 
ruptcy, sells such stock, the claim of the first customer, where result of 
conversion is net credit balance in his favor, is equal to claims of latter 
customers, whose stock was pledged without authority. 

10. Bbokebs <@=:»26 — Stockbbokebs— Mabgin CusrroMEBS. 

The margin customer is the owner of the securities which the broker 
is carrying for him, and they become his absolutely the moment he pays 
any amount outstanding against him. 

11. Bbokebs ^=>24 — Stockbbokebb— Hypothecation— Stock Owned by Cus- 

TOMEB. 

While broker may not hypothecate stock of cash customer, he may do 
so with respect to stock of margin customer. 

12. Bbokebs ^=s>35 — Stockbbokebs— Con vebsion of Stock— Mabgin Cus- 

TO&tER. 

Stockbroker has no right to convert to his own use the securities of a 
margin customer. 

13. Bankbuptcy ^=93^2 — Stock— Liqitidation Stateicent— Value of Stock. 

In making up the liquidation statement, or restating account of mar- 
gin customer, a part of whose stock had been converted by bankrupt 
broker, the value of the securities should, generally speaking, be taken 
as of the date of the filing of the bankruptcy petition. 

^saFo; oth^r case<« se^ same topic & KEY-NUMBER in all Key-Numbered Dlftef^ts ft Indexes 
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14. Bawkbuptot ^=»140(3) — Stockbbokebs— Convkkted Stock— Pbbbitmp- 

TION. 

Where broker, before bankruptcy, converted a part of cnstomers* stock, 
leaving unconverted a certain amount of similar stoc^, there is no pre- 
sumption that he selected the stock of margin customers for conversion, 
leaving untouched the stock of cash customers. 

15. Bankruptcy ^=>140(3) — Stookbbokee— Traced Stock— Mabgin Cus- 
tomer. 

Where the number of shares of certain stock owing by bankrupt stock- 
broker to long customers, after deducting number of shares traceable by 
certificate, was 4,120, but broker at time of bankruptcy had converted 
all but 1,920 shares, margin customer, who can trace his 1,000 shares, is 
entitled to lien for.1000/4120 of the value of 1,920 shares of stodc, but as to 
balance is a general creditor. 

16. Bankruptcy (S=s>140(3) — Stockbrokers. 

Where bankrupt broker converted some of the shares of certain stock 
owing by htm to long customers, the failure of certain customers to 
prove their claim for pro rata share of the unconverted stock, because 
of failure to trace their stock, cannot enlarge the pro rata share of those 
who have traced their stock. 

17. Bankhuptcy €=>140(3) — Stockbroker — Traced Stock — Recijlication 

OF Stock. 

Though shares of certain stock held by bankrupt broker are insufficient 
to satisfi^ long customers for whom he held such stock, a customer who 
can identify his stock by certificate number is entitled to reclaim that 
stock or its proceeds. 

18. Bankruptcy ^3»140(8) — Stockbroker— Prbsukption. 

Where bankrupt stockbroker holds fewer shares of certain stock than 
are necessary to satisfy claims of long customers, having legitimately us- 
ed stock under terms of agreement to cover short sales, the broker pre- 
sumptively utilized only those securities which he had a right to lend, 
leaving unaffected securities paid for by cash customers. 

19. Bankruptcy «=»140<3) — Stockbrokers— Lono Stock Held as Security. 

Though margin customer's long stock and cash balance were held by 
broker as security for short stock, the long stoqk was owned outright by 
customer, whose position upon broker's bankruptcy was no different from 
that of a cash customer, who had had no marginal transactions. 

20. Bankruptcy ^s>340 — Stockbroker&— Tracing of Stock— Additional 
Proof— Discretion op Court. 

Where proof submitted to master failed to trace the stocks of customers 
of bankrupt stockbroker, whether master, after submitting report, shall 
take additional proof is discretionary with court. 

21. Bankruptcy ^s»340-^tockbrokers— Tracino of Stock. 

Where proof submitted to master in bankruptcy proceedings of stock- 
broker consisted merely of accounting of bankrupt with company to 
whom stock had been pledged, where bankrupt's office was in San Fran- 
cisco and hearing, was In New York, and where many of the claimants 
lived a distance from New York and had merely filed their claims and 
given their deposition^, court will allow master to hear additional proof 
and permit customers, who had failed to trace stock, to follow daim into 
pledgee's books. 

22. Bankruptcy «=»368 — Stockbrokers— Proceedings— TRUffrra^'s COmos- 
siONS — Costs. 

On bankruptcy proceedings of stockbroker, trustee's commissions are 
calculated on funds which do not include either securities or their pro- 
ceeds which claimants have successfully reclaimed. 

^s^For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests 6 Indexes 
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23. Bahkbuptct «=5>272 — Stockbbokbbs— Tbttstee's Attobnbt's FteES. 

On bankruptcy proceedings of stockbroker, allowance to trustee's at- 
torney cannot be made out of securities or their proceeds^ wMch claim- 
ants ha^ie successfully reclaimed. 

24. BANKBtJPi'CT ^=»481 — Stookbrokebs — Pbooeedinos — Costs — Aulowance 

TO Sfbcial Master— Stenoobapheb's Expenses. 

On bankruptcy proceedings of stockbroker, the allowances to the sj^ 
dal master and expenses for stenographic minutes must come prelimi- 
narily out of the general estate; If that is not sufficient they should 
come pro rata out of securities or their proceeds available to least favor- 
ed claimants, and, if not satisfied by such securities, out of securities of 
most favored claimants. 

25. Bankruftot ^=»272 •— Stookbbokbbs — Pbogeedings — Expenses — Ac- 
countant's Fees. 

, On bankruptcy proceeding of stockbroker, the expenses of engaging ac- 
countant to unravel details contained in the books of bankrupt's pledgee, 
so as to enable claimants to trace their stock, should be apportioned 
among claimants, except such as could trace stodc without accountant's 
aid. 

In Bankruptcy. In the matter of J. C. Wilson & G)., bankrupts. 
On objections to report of special master. Approved, except as set 
forth in opinion, and saving corrections in figures, which master may 
make, and any necessary recasting of accounts. 

J. C. Wilson & Cow were stockbrokers doing business in San Francisco, Cal.. 
with various branch offices in the United States and Canada, all of the busi- 
ness of the branch offiiees passing through the main office at San Francisco. 
Wilson held seats for the benefit of the firm in the New York Stock £)xchaiige, 
the Chicago Board of Trade, and the San Francisco Board of Trade. J. C 
Wilson & Co. did not trade directly on the New York Stock Exchange, but 
transacted all their Stock Exchange business through a New York correspond- 
ent, Harris, Winthrop Sc Co., who were also members of the New York Stock 
Exchange, and thus were entitled lawfully to divide commissions as fellow 
members. A private wire connected the two brokers* offices. J. C. Wilson 
& Co. took orders from their customers to buy or sell stocks and bonds on 
the New York Stock Exchange, and transmitted the orders to Harris, Win- 
throp & Co. by wire for execution, without the knowledge of the customer and 
without disclosing the customer's identity to Harris, Winthrop & Co. In 
addition, J. C. Wilson & Co. were themselves speculating on the New York 
Stock Exchange through Harris, Winthrop & Co. without distinction. So 
far as Harris, Winthrop & Co.'s books show, J. C. Wilson & Co. were marginal 
customers of that firm and signed the usual hypothecation agreement, which 
permitted Harris, Winthrop & Co. to pledge the securities carried in the cus- 
tomers' margin account for any amount without notice, all transactions to 
be subject to the rules of the New York Stock Exchange. As soon as Harris, 
Winthrop & Co. reported to J. C. Wilson & Co. that an order had been ex- 
ecuted, J. C. Wilson & Co. immediately notified their customer in the same 
manner as if they had executed the order and without mentioning Harris, 
Winthrop & Co.'s name. The customer paid J. C. Wilson & Co., if it was a 
"cash" order, a day or so after notice of the execution of the order, but not 
in all cases simultaneously. Owing to war conditions the New York Stock 
E)xchange was closed on July 30, 1914, and so remained until December 12, 
1914. On August 13, 1914, the suspension of J. O. Wilson & Co. was announc- 
ed on the Stock Exchange. On (November 7, 1914, a bankruptcy petition was 
filed against J. C. Wilson & Co. in California, and adjudication was had on 
November 24, 1914. On December 5, 11)14, Mr. Solinsky was appointed re- 
ceiver, and on December 21, 1914, was elected trustee. In aid of the trustee, 
Mr. Dexter was appointed ancillary referee on January 8, 1915, and subse- 
quently special master to ascertain the rights of all parties In and to the 

m - •• , ■ , - . _ — — «— . 
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money, stocks, and other securities in tbe hands of Harris, Winthrop & Co., 
and in and to the proceeds resulting from the sale of the New York Stock 
Exchange seat of J. 0. Wilson & Co. 

The report- of the spedal master is now before this court, and numerous 
objections have been ffled on b^alf of various persons. When -the New 
York Stock Exchange reopened on December 12, 1914, Harris, Winthrop & 
Co. sold the greater portion of the securities which they were "carrying" for 
J. C. Wilson & Co., and thus satisfied their lien for the unpaid debit balance 
of J. 0. Wilson & Co., returning the surplus cash and securities to the Guar- 
anty Trust Company to hold for the Joint account of the trustee and of Har- 
ris, Winthrop ^ Co. The amount realized for the securities thus sold was 
the sum of $481,113.64. There were left in the hands of Harris, Winthrop 
& Co. (1) $13,218.08, the balance of the proceeds of the stocks sold, and (2) 
certain unsold securities whidi are set forth in detail in the special master's 
report This cash and these securities constitute the fund now in custodia 
legis, in which the various claimants, all of whom were customers of J. C. 
Wilson & Co., are interested. The Stock Exchange appeared specially, deny- 
ing the Jurisdiction of this court, and, since the institution of this ancillary 
proceeding, the Stock Exchange seat of Wilson has been sold for $67,000, but 
is still held by the Stock Exchange, which, however, does not make any ad- 
verse claims for itself, but only for its memjber, Harris, Winthrop & Co., 
until released. There are numerous claimants for the securities or their 
proceeds, and the special master has filed his report, passing on the claims 
presented to him. 

The foregoing Is a brief abstract of so much of the special master's r^x)rt 
as is necessary to understand the g^ieral situation. E^iller details as to the 
facts may be had by resort to the special master's report 

Harold Remington, of New York City, for trustee. 

McElheny, Bennett & Sicher, Dudley F. Sicher, Reynolds, Richards 
& McCutcheon, George H. Richards, Robert F. Little, White & Case, 
Mr. Jenkins, Pruyn & Whittlesey, Heiuy B. Singer, Eli Thomas Scott, 
H. S. Marx, Paul R. Gordon, McDonnell & Lebett, Harold C. Mitchell, 
Charles I/^ Griffin, William L. Turner, David G. George, Henry W. 
Webber, William A. Ulman, Walter E. Meyer, Max Lowenthal, and 
Murray, Prentice & Howland, Duane R. Dills, NoUe, Estabrook & Mc- 
Harg, and Amon L. Squiers, all of New York City, for various claim- 
ants. 

MAYER, District Judge (after stating the facts as above). The 
careful and comprehensive report of the special master renders un- 
necessary reference to many details. It will conduce to a clear under- 
standing to point out in what respects there is agreement or disagree- 
ment with the views of the special master in resgect of the principles 
of law involved, making such reference to particular claims as may 
be illustrative or otherwise regarded as desirable. 

The master has allocated the claims of those urging reclamation into 
two general classes, viz. class A and class B, placing the claims of su- 
perior equity in class A, and those of inferior equity in class B, and 
in addition he has dismissed certain claims, leaving such claims in the 
position of general creditor claims. Apparently the fund is insufficient 
to satisfy all class A claimants, and thus at the outset an interesting 
question arises, which is well exemplified by the situation of the claim- 
ant Rolph. 
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Rolph's Claim and the Doctrine of Pippcy's Case. 

As the result of transactions detailed in' the testimony and in the 
master's report, it appears that on July 30, 1914, Wilson & Co. (here- 
inafter called Wilson) were holding 300 shares of Mexican Petroleum 
common for Rolph, for which Rolph had pai4 in full, and 100 shares 
of the sfune stock, upon which Rolph owed Wilson a debit balance. 
There is some controversy as to whether, in respect of the transac- 
tions, Rolph was a margin trader, or had bought these 300 shares 
outright. As I agree wiSi the conclusion of the master that the 300 
shares were bought outright and fully paid for, reference to the tes- 
timony is unnecessary. It may, however, be remarked, in addition to 
other facts which fully justify this conclusion, that the testimony shows 
that no interest whatever was credited Rolph on the cash balance aris- 
ing from his several previous sales, although it was the invariable cus- 
tom of Wilson to charge interest on a marginal account, if it ran only 
for a day. To those familiar with transactions of this character, this 
failure to credit interest is almost conclusive on the point that Rolph 
was not a margin trader. In regard to the last 100 shares purchased, 
upon which there was a debit boiance against Rolph, I have no doubt 
that the master was right in holding that this purchase was in class B, 
and that Rolph could recover the proportion indicated by the master 
only on payment of his debit balance. 

I will therefore leave this last purchase and proceed to consider the 
status of the 300 shares. These 300 shares were hypothecated by Wil- 
son without authority with Harris, Winthrop & Co. (hereinafter called 
Harris). They were not among the securities sold by Harris to satisfy 
his pledge, and thus survived the liquidation. Rolph contends that 
he is now entitled to these identical 300 shares. 

[ 1 ] There are other claimants whose securities were fully paid for 
and hypothecated without right by Wilson with Harris, and these se- 
curities, having been sold by Harris after the filing of the bankhiptcy 
petition, did not, therefore, survive the liquidation in kind. In respect 
of such cases the special master has held, where the claimant has suc- 
cessfully traced, that the claimant is in class A and entitled to a lien 
on the proceeds. Such claimants insist that Rolph is in precisely the 
same situation as they are, and that the mere accident that Rolph's 300 
shares have survived liquidation does not give him equities superior to 
them. The proposition thus advanced by those opposing Rolph's con- 
tention seems obvious upon simple principles of equity, for nothing is 
better settled than that equity will treat alike those similarly situated. 
Rolph, however, presses the point that a different view was enter- 
tained by the Circuit Court of Appeals for this circuit in the case of 
In re T. A. Mclntyre & Co. (Appeal of Pippey) 181 Fed. 955, 957, et 
seq., 104 C. C. A. 419. 

In view of its importance in the pending controversy, I have thor- 
oughly examined the record on appeal in Pippey's Case. In that case 
the involuntary petition against Mclntyre & Co., stockbrokers, was 
filed on April 24, 1908. About March 4, 1907, Mclntyre & Co. ob- 
tained a loan from the Metropolitan Trust Company of $200,(X)0 and 
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deposited as collateral thereto, a large number of stocks and bonds." 
On April 23, 1908, the day before the filing of the petition in bank- 
ruptcy, Mclnt)n:e & Co., without right, pledged Pippey's stock with 
the Metropolitan Trust Company as part of the collateral to the loan 
aforesaid. . On April 25, 1908, Pippey demanded from the Trust Com- 
pany his certificate of stock, which was still in the Trust Compan/s 
possession, and whose identity had been preserved. It is unnecessary 
to describe in further detail rippey's efforts, which are sufficiently set 
forth in the opinion of the court in 181 Fed. at page 957 et seq., 104 
C. C. A. 419. 

The master reported (p^es 39 and 40) that after the bankruptcy, 
and on April 24, 1908> the Trust Company applied certified checks for 
$70,000 toward the payment of the $200,000 loan, reducing the prin- 
cipal thereby to $130,000 and thereafter the Trust Company from time 
to time sold the securities, applying the proceeds in reduction of the 
debt. On May 6, 1907, after applying the proceeds to the payment of 
the principal and interest on the debt, there was a cash credit to Mc- 
Intyre & Co. for their estate in bankruptcy of $832.16 and the follow- 
ing securities: 300 shares of International Power Company common 
unclaimed, 200 shares of American Can Company preferred (Hudson), 
18 shares of Pullman Company (Pippey), and 66 shares of United 
States Steel Preferred. This cash and these securities, by order of court 
were redeposited with the Metropolitan Trust Company, to remain sub- 
ject to order of court. The task before the master was to determine 
the rights of the various claimants to this balance of cash and these 
shares of stock which had survived the liquidation by the Metropolitan 
Trust Company. The master then proceeded to examine each claim : 

Pippey (42). The master held that Pippey had identified his 18 
shares of Pullman Company stock, and that this stock mu# bear its 
proportionate share of the burden of the loan, and that Pippey was 
entitled to share pro rata with others similarly situated in said sur- 
plus of money and securities. The Circuit Court of Appeals pointed 
out that the conduct of the stockbrokers in pledging Pippey's stock 
with the Metropolitan Trus.t Company amounted to larceny. The re- 
sult was that Pippey had the highest kind of equity, and the Circuit 
Court of Appeals held that he was entitled to recover his stock or the 
proceeds free of any burden to share pro rata with others. 

Ellen J. Sedgwick and Fred L. Bishop (45). The master awarded 
to these claimants 60 shares United States Steel preferred (10 to 
Bishop and 50 to Mrs. Sedgwick), under the same circumstances and 
principle under which a similar award has been made in this case by 
common consent to Allie M. Powell. There was no petition to revise 
and no appeal from the master's order in this regard. 

Charlotte B. Miller (47). On April 1, Mrs. Miller, through her son 
as her agent, bought through Mclntyre & Co. 12 shares of United 
States Steel preferred, which stock was paid for on Aprir3, 1908. 
Mclntyre & Co. were requested to have these 12 shares of stock trans- 
ferred to the name of Mrs. Miller and thereupon to send same to 
her. Between April 7, 1908, and the date of 'the failure, April' 24. 
1908, Mrs. Miller's son called at the Syracuse office of Mclntyre & 
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Co. on several occasions and asked for the certificate of stock. The 
last time he called was on the day before the failure. At the date of 
the bankruptcy the market value of these 12 shares was $1,197. On 
May 1, 1907, a demand was made at the office of Mclntyre & Co. in 
New York for the stock, but the stock was never received by Mrs. 
Miller. This stock was trated by Mrs. Miller into the Metropolitan 
Trust Company loan, and (without setting forth further details) the 
master held that Mrs. Miller had successfully traced her st6ck, and that 
her claim was $1,197, and that she was entitled to share pro rata. So, 
also, the District Court held. Undoubtedly Mrs. Miller's status as mat- 
ter of equity was equal to that of Pippey ; but as she did not petition 
to revise, nor appeal, she was apparently satisfied with the disposition 
below. 

Julia A. Stone (47). Mrs. Stone, through her husband, on April 20, 
1908, bought 20 shares of Pennsylvania Railroad Company stock, and 
paid in fi2l on April 21, 1908, when the certificates were delivered to 
Mclntyre & Co. On the same day Mclnt)rre & Co. pledged Mrs. 
Stone's stock with the Metropolitan Trust Company. The market 
value of the shares at the date of the bankruptcy was $1,185. On 
April 29, 1908, the Trust Company sold Mrs. Stone's 20 shares of 
Pennsylvania stodc for the net sum of $1,211.05, and applied the pro- 
ceeds in liquidation of the loan. On the date of the failure Mclntyre 
& Co. owed to various customers in all 1,582 shares of Pennsylvania 
stock. The master held that Mrs. Stone had traced her stock, and, 
placing her claim at $1,18S, held that she shared pro rata. Here, also, 
undoubtedly, the position in equity of Mrs. Stone w^s equal to that of 
Pippey; but Mrs. Stone neither petitioned to revise nor appealed. 
(See below.) 

Dyke ^uackenbush (SO). In regard to this claim it was held that 
Mclntyre & Co. were authorized by Quackenbush to pledge his stock, 
and the master correctly stated : 

"The claims of Pippey and others, whose stocks were wrongfully converted 
by Mclntyre & Co., are superior to any claim of Quackenbush, iand the surplus 
money and securities are not sufficient to satisfy such prior claims. Claim- 
ant has therefore failed to establish any claim herein, and his petlticm must 
be dismissed, with costs." 

So, also, held the District Judge, and from this there was no appeal. 

Mary H. Hudson (54). Mrs. Hudsqp was the owner of the 200 
shares of American Can preferred, which were not sold by the Trust 
Company. The transactions with her are sufficiently described in 181 
Fed. 959, 104 C. C. A. 419, not to require repetition. It will be noted, 
however, that the Circuit Court of Appeals treated her equity as in- 
ferior to that of Pigpey. 

It is not necessary to discuss the status of Connor (see also appeal 
of Grace), Amos, and others, because the Miller and Stone Cases are 
sufficiently illustrative, and Connor, Amos, and others did not petition 
to revise nor appeal in this proceeding. 

From the foregoing abstract it will be seen that the Circuit Court of 
Appeals had before it only the claims of Pippey and Mrs. Hudson. 
Both Pippey and Mrs. Hudson had traced their stocks, and those 
stocks, having survived the liquidation, were in existence and available. 
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Undoubtedly, tlie claims of Mrs. Miller and Mrs. Stone, for illustra- 
tion, were equal in equity to the claim of Pippey. 

As, however, those similarly situated with Pippey did not appeal, 
the Circuit Court of Appeals had no grievance before it on the part of 
those claimants. The case was npt like Matter of Pierson, 233 Fed. 
519, 147 C. C. A. 405, and 238 Fed. 142, 151 C. C. A. 218, where the 
general creditors via the trustee were before the court, and the court 
held that the mere fact that certain customers (like Cochran) had not 
made acclaim, could not serve to increase the shares of those who did 
claim (under Duel v. HoUins, 241 U. S. 523, 36 Sup. Ct. 615, 60 L. Ed. 
1143), and to decrease a fund available for general creditors. In Pip- 
pey's Case, Pippey was claiming his specific Pullman stock by virtue 
of his title, and there was no ouier claimant before the Circuit Court 
of Appeals who was similarly situated. 

If, however, Mrs. Miller or Mrs. Stone and the others similarly 
situated had also appealed, is it to be supposed that the court would 
have held that Pippey could reclaim all of his stock, and others simi- 
larly situated must leave the court empty-handed, because of the for- 
tuitous circumstance that the pledgee after bankruptcy had sold the 
stock of Mrs. Miller and Mrs. Stone, for instance, and had not sold 
the stock of Pippey? 

It is true that the opinion of the court uses certain general language, 
but that language must be construed in respect of the facts before the 
court. The court was not called upon to adjust equities between Pip- 
pey and others similarly situated who did not complain. In the record 
on appeal there is a brief on behalf of Mrs. Stone, who takes the role 
of appellee. Mrs. Stone not only did not appeal, but, on the contrary 
urged the affirmance of the order below as follows : 

"The order should be affirmed to the ^ctent of awarding contribution to 
this appellee." 

[2] No reference whatever is made in the opinion of Judge La- 
combe to the brief or the argument on behalf of Mrs. Stone, and 
from this it is obvious that the court did not feel called upon to award 
relief to those who did not ask it, but who, on the contrary, were satis- 
fied with the disposition below. It is true that the court held that the 
admiralty principle of general average was not applicable, and that 
the pledge should not be treated as a common adventure; but it did 
not disturb the proposition that it is the character of the equity which 
determines how any particular claim shall be classified. The case is 
quite different from one where a pledgee rightly sells collateral prior 
to a bankruptcy. In the absence of fraud or collusive arrangements, 
the result of such a sale is one of the hazards which may befall persons 
in a business of this character. If, however, it be held that, after a 
petition in bankruptcy has been filed, the pledgee, by selecting for sale 
some stocks and not others, can thereby save some stocks intact for the 
owners without the burden of contribution, and not otliers, it can read- 
ily be seen that the door will be opened for the most indefensible kind 
of favoritism, and possibly for corrupt bargains between the owners of 
securities and the pledgee. Indeed, a pledgee of his own motion, with- 
out any agreement with owners of securities, could easily safeguard 
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his friends to the detriment of others who were strangers to him. I 
am fully satisfied, therefore, that Rolph is in the same position as other 
class A claimants. 

[3] Rolph, however, should not be in a worse position than thos-* 
whose securities were 3old by Harris on December 12, 1914, or sooa 
after. Since then Mexican Petroleum* has appreciated in value. Or* 
dinarily the value of the stock would be taken as of November 7, 1914 
the date of the filing of the petition in bankruptcy. In this case, how- 
ever, war conditions presented an extraordinary situation. .There 
was not a true market between the closing and the opening of the 
Stock Exchange, and therefore the value must be ascertained by other 
than ordinary methods, more particularly as the first sale of Mexican 
Petroleum on the Exchange was not until December IS, 1914, three 
days after the Exchange opened. The last previous sale was on July 
30, 1914. I think it is fair to hold, in the circumstances, that the 
stock must be valued as of December 15, 1914, to wit, 56, or, in money, 
$16,800 for the 300 shares. Rolph, if he desires, may pay into the 
fund $16,800 and have his stock, and upon the basis of $16,800 as a 
class A claimant he may share and contribute in the fund. In re T. 
A. Mclntyre & Co. (Appeal of Mary H. Hudson) 181 Fed. 959 et seq., 
104'C. C. A. 419. 

Unjust Enrichment — Claim of Louis Rosenthal. 

The claim of Rosenthal may be taken as a good example of the 
claims for unjust enrichment. Rosenthal bought 200 shares of South- 
ern Pacific on July 29th, and paid in full on July 30th, which was the 
day when the delivery and payment were to be made. Harris received 
this stock, and subsequently applied it in reduction of Wilson's indebt- 
edness to Harris. The master awarded a lien to Rosenthal on the fund 
because it was unjustly enriched by this application, and Rosenthal 
was put in class A because he had paid for his stock in full. 

There is some danger of a mistaken application of the principle of 
unjust enrichment, arising from the hardship which an adverse ruling 
visits upon such a claimant as Rosenthal. But it is important not to be 
misled by a sympathetic desire to make good, as against other claim- 
ants, and general creditors, some obvious wrong committed by the 
broker against his customers. The principle has been tersely stated 
in Multnomah County v. Oregon Nat. Bank (C. C.) 61 Fed. 912, as 
follows : 

*'It is settled that a person may follow and reclaim his property, wrong- 
fully appropriated by another, so long as he can find it. If its form has been 
changed, he may follow the substantial equivalent of his property, in what- 
ever form. The property into which his own has been changed is impressed 
with a trust in his favor. But the great weight of authority iB against any 
extension of the rule beyond thia" 

[4, B] Where, as in Gorman v. Littlefield, 229 U. §. 19,-33 Sup. CL 
690, 57 L. Ed. 1047, and Duel v. HoUins, 241 U. S. 523, 36 Sup. Ct. 
615, 60 L. Ed. 1143, the claimant traces and' finds his security or se- 
curities of the same kind, he is entitled to that specific security or its 
equivalent, or his pro rata share, as the case may be. Where, how- 
ever, prior to insolvency, there has been a conversion into money, he 
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is unable, of course, to trace the security in kind ; but he must show 
that the proceeds of the conversion have gone into a particular fund, 
and he must be able to identify those proceeds as a part of that fund. 
Every conversion, theoretically at least, unjustly enriches the fund 
ultimately found credited to or in the hands of the converter ; but that 
is not enough. There is nothing in the oft-cited opinion of Mr. Justice 
Bradley in Frelinghuysen v. Nugent (C. C.) 36 Fed. 229, to the con- 
trary. An extended review of the cases on this subject seems -unnec- 
essary, and it remains only to analyze In re Ennis, 187 Fed. 720, 109 
CCA. 468, so far as that case concerns the claim of the People's 
Bank. The facts in that case were as follows: 

**0n April 9, 1909, the People's Bank ordered sold through the bankrupts' 
Passaic branch $15,000 of certain bonds. The order was executed upon the 
same day, and the bonds were sold to one Cohen. On April 12, 1909, holidays 
Intervening, the bonds were delivered to the bankrupts at New York. The 
messenger who delivered the bonds was instructed to obtain a certified theck 
for their proceeds and to deposit the same in a New York bank. The messen- 
ger, however, delivered the bonds upon an uncertified check drawn upon the 
Mechanics' Bank and d^;>osited that. The conditi<m of the bankrupts' bank ac- 
count upon said day would have permitted the certification of a check for 
the amount of the proceeds of said bonds. On April 13, 1909, the bankrupts 
snspended, and payment of said uncertified check was refused by the bank 
upon which it was drawn. The check received from Cohen for the purchase 
price of said bonds was deposited to the credit of the bankrupts, in said Me- 
chanics' Bank. The People's Bank had no account with the bankrupts, except 
a deposit account of the bankrupts, the balance due upon which was deducted 
by the master from the claim of said bank." 

The master held that a constructive trust arose, and in this view he 
was sustained by the Circuit Court of Appeals. Judge Noyes stated : 

"The proceeds of the claimant's bonds constituted trust funds, which were 
trnrod into the Mechanics' Bank and have unjustly enriched the bankrupts' 
cstata** 

From the statement of facts above outlined it is quite clear that the 
court based its decision, inter alia, upon the fact that these proceeds 
were clearly traced into the Mechanics' Bank. 

In the Rosenthal claim at bar, and in similar claims, the difficulty is 
that the proceeds cannot be traced. It may or may not be that these pro- 
ceeds are somewhere in the cash and securities heretofore or now held 
by the Guaranty Trust Company; but who can say? There is no 
doubt that the Wilson estate was unjustly enriched, because the con- 
version of these 200 shares of Southern Pacific resulted in reducing the 
indebtedness of Wijson to Harris pro tanto; but that is not enough. 
If the doctrine of unjust enrichment is to be applied to this case, then 
it follows that every conversion, whether the proceeds thereof be trac- 
ed or not, will give a claimant of this character remedies heretofore 
never accorded. All that will be necessary will be to show that securi- 
ties were converted without the paramount further requirement of 
demonstrating beyond question that the proceeds of the conversion 
are in a fund where they can be unequivocably identified. In re A. D. 
Matthews' Sons, Inc., 238 Fed. 785, 151 C. C. A. 635. 

[8] The question, of course, is not free from doubt, but I am ot 

opinion that the master erred in this regard, and that the claimants 

252 F.- 
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tirging the "unjust enrichment" theory must be regarded as general 
creditors. The Wilson failure is not similar to the A. O. Brown, Hoi- 
lins, Lathrop Haskins, Ennis, Pell, Van Schaick, or other Wall street 
failures. In these bankruptcies the Wall Street house had failed. 
In the Wilson case, the correspondent failed, not the Wall Street 
house. These bankruptcies had many funds, and the Wall Street 
house itself was not a fund. In the Wilsori case, the Wall Street 
house itself (Harris) was the fund. In the above failures, it was 
necessary for the claimant to trace his given property or the pro- 
ceeds of it into a given bank loan or fund, or point to the property in 
the broker's hands. This is not true in the case at bar, for the reason 
that there was only one fund. The fund was the Harris pledge. The 
fund was the Wall Street itself (Harris). Therefore, where a cus- 
tomer of Wilson traces property into the Harris pledge before insol- 
vency, and shows that Harris sold the property and had the proceeds 
before insolvency, and that it remained with Harris (that is, prove 
that it was not paid by Harris to Wilson, or used by Wilson after that 
time), he is entitled to reclaim, and, if the stock was wrongfully pledg- 
ed by Wilson with Harris, under either the Pippey or Bamford rul- 
ings, he is in class A. 

Godwin's Claim and the Doctrines of Ex parte Bamford, 187 Fed. 721- 

725, 109 C. C. A. 468, and Ex parte Braun, 187 Fed. 726, 

109 C. C. A. 474. 

The master's report states : 

'*To summarize : I find that Godwin has traced title to the following shares 
In Harris, Winthrop ft Co.'s pledge: 

100 shares Interbonnigh Metropolitan preferred $ 5,089.75 

100 shares Great Northern preferred 11,914.75 

100/350 shares Missouri Pacific (330 shares sold for $3,427.43), which 

amounts to 979.26 

Total $17,983.76 

"He Is entitled to deduct from his indebtedness to Wilson the purchase price 
of 400 Reading (1/2) shares, or $34,200, for having absolutely converted this 
stock. 

His indebtedness was $41,991.75 

Deducting purchase price of 400 Reading 84,200.00 

Leaves his net indebtedness $7,791.75*' 

In regard to the conversion of the Reading stock the master found 
as follows : 

"Godwin was also long of 400 shares of Reading (1/2 shares) purchased by 
Wilson for his account June 16, at 170^, aggregating $34,200. This was, 
without his customer's authority, sold short by Wilson through Harris, Win- 
throp & Co. for at the bankruptcy Wilson was *shorf with Harris, Winthrop ft 
Co. 3,260 shares, which the latter firm subsequently covered, and dbarged the 
purchase price to Wilson's account. Wilson at the time of thesospenslon was 
*short' of Reading with Harris, Winthrop & Co. and had no Reading stock 
in his possession in pledge or elsewhere. If It had been lawfully borrowed to 
complete a short sale, on Harris, Winthrop & Co.'s 'covering' such sale in 
December, the 400 shares of Reading should have reappeared In the Wilson ac- i 

count as loaned stock returned. The conclusion Is irresistible that the Reading i 

stock was prior to the bankruptcy not borrowed, but actaaliy sold and de- I 
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llrered, viz. coxiverte<l, by Wilson. This was *a grave dereliction of duty' on 
Wilson's part, and entitled Godwin to deduct tlie purdiase price ($34,200) 
from the balance due Wilson." 

The conclusion of the master was as follows : 

"I think that as long as any part of his indebtedness existed, the hypotheca- 
tion of his securities was not unlawful, and he should be put in class B, 
rather than in class A. His equities are not as high as in the case of full-paid 
securities wrongfully hypothecated. In re Ennis, Ex parte Braun, 187 Fed. 
726 [109 C. C. A. 474], distinguishing the decision, In re EnnIs, Ex parte Bam- 
ford, 187 Fed. 720 [10& O. O. A. 468], made by the same court simultaneously. 
• ♦ * On payment of his debit balance, $7,791.75, I find that Godwin is en- 
titled to a lien on the surplus for the sale price of hi9 seeurities, )pl7,083.76 ; 
but he should be placed in doss B, subject to contribution to the expenses and 
the ^burden of the loan.* '* 

Godwin contends that the master was wrong, and that because of 
the conversion of the Reading stock he should be placed in class A, 
and he relies upon the authority of In re Ennis, Ex parte Bamford, 
187 Fed. 720, 109 C. C. A. 468, and the so-called Stilwell Act, being 
Laws of New York 1913, c. 500, subdivision 2.^ I agree with the 
master in his conclusion as to the facts, and I shall therefore assume 
that the 400 shares of Reading were converted as the master found. 
It is also clear that Godwin was a margin trader, who had authorized 
Wilson to deal with his securities in accordance with the following 
authority: 

''It is agreed between broker and customer: (1) That all transactions are 
subject to the rules and customs of the New York Stock Exchange and its 
Clearing House. (2) That all securities from time to time carried in the cus- 
tomer's marginal account, or deposited to protect the same, may be loaned 
by the broker, or may be pledged by him either separately or together with 
other securities, ^ther for the sum due thereon or for a greater sum, all 
without further notice to the customer." 

[7] The Stilwdl Act, so called, was a penal statute. It denounced 
certain conduct as unlawful, and provided punishment therefor. This 
act, however construed, cannot per se aflfect the equities existing be- 
tween different claimants to securities or their proceeds. Those equi- 
ties are, of course, to be determined by principles of equity, and the 
Stilwell Act, in a case such as that at bar, is useful only so far as it 
may help to determine the kind of act or transaction of which the fail- 
ing stockbroker was guilty. If, therefore, a stockbroker violates this 
statute, such violation (all other things being equal) might place a 
claim in the most favored class. Entertaining this view, it is unnec- 
essary for me to determine whether the word "and," in section 2 of 

1 Subdivision 2 of the so-called Stilwell Act provides : 

"2. Having in his possession stocks, bonds or other evidences of debt of a 
corporation, company or association belonging to a customer on which he has 
a lien for indebtedness due to him by the customer, pledges the same for more 
than the amount due to him thereon, or othei^wise disposes thereof for his own 
benefit, without the customer's consent, and without having In his possession 
or subject to his control, stocks, bonds or other evidences of debt of the 
kind and amount to which the customer is then entitled, for delivery to him 
upon his demand therefor and tender of the amount due thereon, and thereby 
causes the customer to lose, in whole or In part, sueli stocks, bonds or other 
evidences of debt, or the value thereof." 
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this statute, is to be construed as conjunctive or disjuncrive ; and it is 
also unnecessary for me to determine whether, as matter of fact, Wil- 
son, in dealing with Godwin's Reading shares (in view of the "confirm" 
order, supra), was guilty of a violation of this statute. It is perfectly, 
plain, irrespective of the Stilwell Act, that these Reading shares were 
converted by Wilson and that such conduct was a grave dereliction 
of duty on Wilson's part. 

The question thus remains as to whether Ex parte Bamford and Ex 
parte Braun mean that the mere conversion per se places a claim- 
ant such as Godwin in class A, or whether the court, in determining 
the equities, must also merely ascertain whether the conversion wiped 
out the debit balance, or must look further and examine all the acts 
of the parties and the condition of the whole account; i. e., whether 
debit or credit. 

At the outset it will conduce to clearness to point out what the situ- 
ation would have been if Wilson had not converted Godwin's Reading 
and what the situation was so far as Godwin knew. Godwin owed 
$41,991.75. Wilson was supposed to have on hand, whether in his own 
"box" or in a pledge, 100 Interborough Metropolitan, 100 Great North- 
em, 100 Missouri Pacific, and 400 Reading, aggregating in value, at 
the figures of the master's report, $52,183.76; i. e., $17,983.76, plus 
$34,200. In other words, Godwin's securities were worth net $10,- 
192.04 (the difference between $52,183.76 and $41,991.75) on the basis 
of the purchase price of the Reading and the liquidation figures as to 
the remaining securities. 

If the fact that his Reading had been converted had become known 
to Godwin, he would have had the choice of three courses: (1) To 
forgive the tort and allow his unconverted securities to remain in the 
possession and under the control of the broker with a debit balance 
against him — i. e., Godwin would owe the broker $7,791.75 on his mar- 
gin account, against which the broker would hold Interborough Metro- 
politan, Great Northern, and Missouri Pacific; (2) to pay the $7,791.75 
indebtedness, and thereupon receive from the broker the unconverted 
securities ; or (3) to order the securities sold and take the net pro- 
ceeds in cash.* 

[8] So long as Godwin chose course (1), supra, and so long as Wil- 
son kept these remaining "long" stocks, either in his "box" or in the 
Harris pledge, Wilson was fully within his rights, and, had that been 
the situation when Wilson failed, Godwin's claim would properly have 
been placed in class B, no matter how much the value of his remaining 
shares exceeded his debit balance either at the date of bankruptcy or as 
the result of the liquidation. The reason for this result (clearly ex- 
plained in Ex parte Bamford) is that, under such circurpstances, the 
Godwin securities would have been rightfully in the Harris pledge pur- 
suant to authority duly Conferred on Wilson by Godwin. If, however, 
Godwin had known of the conversion of his Reading, then he could 
have chosen courses (2) or (3), and could thus have saved to himself 
what was justly due him. 

2 I am excluding from coomderation at this time, as irrelerant, any actioD 
which Godwin might have against the broker for damages for conversion. 



Digitized by 



Google 



IN BE J. O. WILSON A OO. 645 

The question then arises as to whether Godwin was properly placed 
in class B because the proceeds of the conversion of his Reading stock 
by Wilson were not enough in themselves to wipe out Godwin's debit 
balance. Godwin, to repeat, owed $41,997.75 on his margin account, 
and, after deducting $34,200, the purchase price of his converted Read- 
ing, an indebtedness of $7,791.75 remained. But this balance of $7,- 
791.75, representing Godwin's "net" indebtedness, does not state in dol- 
lars his net property rights from the standpoint of liquidation ; to so 
treat it is fallacious. True, Godwin owed $7,791.75, but against this 
the broker had his remaining securities, of the value in the aggregate 
of $17,983.76, with the result that the true net property of Godwin, 
stated in dollars, was $10,192.04, which he would have had the right to 
receive if the conversion of the Reading had not been concealed from 
him. The master placed Godwin in class B because of his construction 
of Ex parte Braun. He said : 

"In the Bamford Case the court found that there was a credit' balance 
after crediting the value of the converted stocks. In the Braun Case there re- 
mained a debit balance." 

A reading of the opinion of the Braun Case, without recourse to the 
record, may tend to some confusion. In the Bamfo* Case the court 
had laid down certain general principles, and had given the reasons 
therefor. In the Braun Case it is apparent that the court confined its 
opinion to making cleafr to the litigants the reason for the distinction 
between Braun's claim and Bamford's claim. I have deemed it de- 
sirable, therefore, to examine the record in both Ex parte Bamford and 
Ex parte Braun, and that examination will, I think, make clear the true 
meaning of the opinions in both of these cases. 

In Ex parte Bamford it clearly appeared that the bankrupts, some 
time before the failure; had misappropriated shares of Shoe Machinery 
stock deposited with them as collateral. Some of Bamford's securities 
had been hypothecated to secure loans to the bankrupt brokers Ennis 
and Stoppani at the Mechanics' National Bank, and that bank had 
satisfied such loans by the application of a balance on deposit to the 
credit of the bankrupts and by a sale of a portion of the collateral, and 
had a surplus fund on hand, just as in the case at bar. Eighty-two 
shares of Safety Car Heating stock, which had been deposited by Bam- 
ford with Ennis and Stoppani as collateral, and were included in the 
securities hypothecated with the Mechanics' National Bank, were sold 
by the bank after bankruptcy, just as in the case at bar. Thirty shares 
of Patterson Saving Institution stock, which had likewise been depos- 
ited by Bamford with the bankrupts and had been included in the col- 
lateral delivered to the Mechanics' Bank, were not sold by the bank, 
and were turned over by the bank to the receiver in bankruptcy, and 
were in his possession, just as in the case at bar. When the master 
cast the account, he credited Bamford with the value of certain "long" 
stocks as per liquidation statement J. Turning to this liquidation state- 
ment J, it will be found that there was a net balance in favor of Bam- 
ford of $34,218.30. This net balance was obtained by crediting Bam- 
ford with the value of his "long" stocks and bonds at the time of the 
suspension of the brokers, and the value of same as if sold at the aver- 
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aged prices approximately at time of suspension, including 82 Safety 
Car and 30 Patterson Savings Institution. The total of credits was 
$172,521.50, against which Bamford owed $138,303.20, so that on this 
statement Bamford had a credit balance of $34,218.30. 

In other words, in seeking to ascertain Bamford's true position, he 
was credited under the liquidation statement with the value of his se- 
curities as of the time of the suspension of the brokers. In "restat- 
ing" Bamford's account, the master charged him with $138,303.20, 
the amount owed by him, and credited him with only $147,371.25. 
This $147,371.25 did not include the Patterson Institution stock or 
the proceeds of the Safety Car stock. In liquidation statement J 
the Patterson Institution stock was credited at $14,992.50, and the 
82 Safety Car stock at $10,157.75 ; total $25,150.25. Adding $25,150.- 
25 to $147,371.25 will give the $172,521.50 total credits in Bamford's 
favor shown in the liquidation statement. The "restatement" of 
Bamford's account, therefore, showed a credit balance in favor of 
Bamford of $9,068.05 ($147,371.25 minus $138,303.20), exclusive of 
the Patterson Institution stock and of the proceeds of the Safety Car 
stock. In the Bamford Case it made no difference that the master 
had not includedlthe value of the Patterson Institution and the Safe- 
ty Car stocks on the credit side of the "restatement" in favor of Bam- 
ford, because, exclusive of those two stocks, Bamford had a credit 
balance of $9,068.05 as above pointed out. • 

The "restatement" (although having no effect on the result) was 
inaccurate because, in order to ascertain the true state of the account, 
all of the debits should have been charged on the debit side, and all of 
the credits should have been credited on the credit side, as they were 
in liquidation statement J, for the purpose of ascertaining whether 
there was a debit balance against or a credit balance in favor of Bam- 
ford. The court said : 

"Now, the report of the master 'restates* the acoount of the appellant with 
the bankrupts, and shows a substantial balance In favor of the appellant with- 
out counting the securities in question. This statement is made in view of 
liquidation as at the time of the failure, and shows that the bankrupts, ac- 
cording to their own account, had more securities and property of the appel- 
lant than the amount he owed, and that the securities in question were not 
required for the marginal purposes for which they were deposited." 

The court continued : 

"It further appears ♦ ♦ ♦ that when the bankrupts failed they did not 
have in their possession or under their control the stocks they had purchased 
for tlie appellant, or corresponding shares. This proof might be insufficient 
to establish conversion at any particular time prior to the failure; but it 
does make out at least a prima fade case of conversion at some time prior 
thereto." 

From the above it is clear that, inter alia, the court, in determining 
how to classify claims of reclaiming creditors, must ascertain (1) 
whether there was a conversion at some time prior to the failure, 
and (2) what the account between the parties was on a liquidation as 
of the time of the failure. From the foregoing observations as to the 
"restatement" by the master of the Bamford account, it will appear 
why the court in Ex parte Braun held tlie ."restatement" there to 
be wrong. 
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In Ex parte Bfaun the master "restated" the account of Braun as 
follows : 

Debit balance March 31. 1907 (Exhibit F) $76,550.77 

100 shares Atchison bought April 1st 10,787.50 

Interest 149.66 



Total debits $87,487.93 

credit for divlden'ds $ 925.00 

100 Atchison sold April 13 10,748.00 

Value of "long** stocks after liquidation statement (Ex- 
hibit F) 72,0r)0.00 



83,723.00 

Deficiency to be diarged against ''deposit*' stodi^s i $ 3,764.93 

Exhibit F was the liquidating statement : 



Date. 


Price. 


Amount 


Days Interest. 


1909. 








Mar. 31 


Balance 


$76,650.77 




Long 


200 Sloss 
100 Sug. 
400 Rdg. 
200 (3op. 






Depos. 


102 Safety Oar 
10 Pat. Sav. In, 








20 1st Natl. Bk. 








at 








Divd. 20/2, 300 U. P. 








1% 100 Sug. 






Apl. 1 


100 Atch 107% 


10,787.50 




Int 


149.66 
19,862.82 






Bal 












107.850.75 





Cr. 



1909. 
ApL 1. 
2. 
13. 



Divd. 20/2, 300 U. P. 750.00 

Dlvd. 1-%, 100 Sug 175.00 

100 Atch 107-% 10,748.00 



The following is a memorandum of long stocks and bonds at time 
of suspension, April 13, 1909, and value of same as if sold at the 
averaged prices approximately at time of suspension : 

April 18. 200 Sloss 76 15.175.00 

100 Sug 135% 13,525.00 

400 Rdg 138% 27.700.00 

200 Oop. 78% 15,650.00 

102 Safety Car 124 12,(535.25 

10 Pat. Sav. Inst ;..500 4,907.50 

20 1st NaU. Bk. Pat 300 5,905.00 

107,350.75 

13. Balance 19,862.82 
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The value of the "long" stocks, viz. $72,050, did not include 102 
Safety Car at $12,635.25, 10 Patterson Institution at $4,997.50, and 
20 First National Bank of Patterson at $5,995. Taking all the items 
on both sides of the ledger into consideration, there was a balance in 
favor of Braun of $19,862.82. The master, however, when he "re- 
stated" the account of Braun, showed a deficiency of $3,764.93, and 
the court held that the master's restatement "was* incorrect." The 
court said : 

**The testimony Is wholly insufficient to afford a basis for charging the ap- 
pellant with the balance stated, nor does it definitely establish any balance." 

This view seems to be supported by the figures, because, after 
charging Braun with the proper debit items and crediting him with 
the proper items, there was a balance of $19,862.82 in his favor. 

From the foregoing it appears that Braun had a credit balance, and 
not a debit balance, as the master found. If the facts as to conver- 
sion had been the same as in the Bam ford Case, there could not have 
been any distinction in principle between the Braun and the Bam- 
ford claims. In the Bamford Case, however, the master had express- 
ly found that some of Bamford's stock had been converted, and this 
wa3 also found by the Circuit Court of Appeals. In the Braun 
Case, the master found that all of Braun's stocks were lawfully hy- 
pothecated. This the Circuit Court of Appeals did not find express- 
ly one way or the other, but that court indicated doubt as to the fact, 
-stating : 

" • * • The testimony goes far to negative any right in the bankrupts 
to have the securities in question in the loan at the Mechanics* Bank. • • ♦ »» 

And the court further said : 

'*But the testimony leaves the actual state of the acoount between the appel- 
lant and the bankrupts in a state of uncertainty. ♦ ♦ ♦ The bankrupts were 
not carrying the appellant's 'long' stocks, which the statement purports to 
liquidate. But when they had been converted.is not shown, so that the value at 
which their proceeds should have been credited does not appear, and it can- 
not be determined whether the appellant owed the estate or vice versa." 

From this it must be obvious that the Braun Case was distinguished 
from the Bamford Case solely on the question of evidence. In the 
Bamford Case the conversion had been clearly shown as having oc- 
curred prior to the failure, while, according to the court, it was not 
shown in the Braun Case when the conversion occurred. The re- 
sult in the Bamford Case was that the liquidation statement of the 
account clearly demonstrated that there was a credit balance in favor 
of Bamford, while in the Braun Case, because it was not shown 
when the securities were converted, the value at which their pro- 
ceeds should have been credited did not appear, and consequently it 
could not be determined whether the appellant owed the estate or 
vice versa. 

As a conclusion to the foregoing, the clear inference is that the 
Bamford claim was placed in class A because the conversion was 
shown to the satisfaction of the court, and the Braum claim was 
placed in class B because the conversion was not satisfactorily shown. 
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The confusion which has arisen in arg^ument in construing thke 
Braun Case is possibly added to by a misinterpretation of the second 
sentence of the opinion, where the court said: 

'The account aa 'restated' by the special mastei^— whether rightfully or 
\yrougfuUy — shows an indebtedness to the bankrupt estate, instead of a 
balance to the credit of the appellant." 

When this sentence is read with the rest of the opinion, it will be 
found to be merely a statement of fact as to what the master held, 
and is not a statement of what the court held, for the court later in 
its opinion pointed out that it did not accept the "restatement" of the 
master. In view of the interpretations which have been placed by 
counsel upon these two opinions when read together, and of the con- 
struction of the law of these two cases by the master, it is desirable 
to state the principles to be deduced from, or which necessarily fol- 
low, the views expressed by the Circuit Court of Appeals in the 
Bamford Case. 

[9] Once the basic propositions of the Bamford Case are accepted, 
it would be entirely illogical to hold that, in order to place a claim- 
ant in class A, the conversion of stock must per se amount to suffi- 
cient to wipe out the debit balance, without regard to the state of the 
whole account between the customer and the broker. Such a dis- 
tinction, however, has been made by the master between, for instance, 
the Godwin claim and the Patterson claim in the case at bar. In the 
Patterson claim the conversion was sufficient per se to wipe out the 
debit balance, and the master therefore placed Patterson's claim in 
class A. But such cannot be the true test, either on principle or from 
the standpoint of fair and equitable consideration, based on the prac- 
tical conduct of business of this kind. The true inquiry should be to 
ascertain whether, after and as a result of the conversion, the cus- 
tomer would have a credit balance in his favor on the whole account, 
or a debit balance. If he would have a credit balance, he could 
take courses (2) or (3) above mentioned; i. e., either to recover his 
securities by paying his debit balance or to obtain the net proceeds by 
ordering the securities sold. If, on the other hand, as the result of 
the conversion, there would nevertheless be a net debit balance against 
the customer, then, if the securities, were sold, he would still remain 
the debtor of the broker, or, if he paid his debit balance, he would 
nevertheless be out of pocket when the broker delivered the securities 
to him. 

[10-12] Lastly, in this connection, it is urged that margin cus- 
tomers are on a different basis from those who have paid for their se- 
curities outright. There is no logical ground for this distinction. The 
margin customer is the owner of the securities which the broker is 
carrying for him, and they become his absolutely the moment he pays 
any amount outstanding against him. The broker, it is true, may not 
hypothecate the securities of the outright owner, and may hypothecate 
those of the margin customer ; but he has no right to convert to his 
own use the securities of the margin customer, and when he does so 
the results follow which are pointed out in Ex parte Bamford. This 
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rule applies where there is a conversion of any of the securities orig- 
inally rightfully hypothecated. 

In view of the importance of the question in this case, and with 
the hope that a clear rule may be laid down, which will be control- 
ling in proceedings of this character, I will summarize what I be- 
lieve to be the propositions applicable under this head: 

First As between securities hypothecated with authority and those 
hypothecated without authority, obviously the latter have the superior 
equity. 

Second. Where securities are hypothecated without authority, or, 
though hypothecated with authority, are in part subsequently con- 
verted, the securities remaining stand on equal equities, provided that, 
as the result of the conversion of securities originally rightfully hy- 
pothecated, the restatement of the whole account shows a credit bal- 
ance in favor of the customer. 

Third. Where securities have been rightfully hypothecated, and 
there has not been any conversion of any of such securities, then the 
equity of a customer owning such securities is inferior to that of 
customers owning securities as described in paragraph first and sec- 
ond. 

Finally, it may be observed that the court in the Bamford Case pro- 
ceeded upon broad grounds, holding that "the extent of the wrong 
is a measure of the equity," and the court did not deal academically 
with tlie questions there considered. ' It brushed aside Bamf ord's 
''mere nominal indebtedness,'' and based its conclusions upon the 
real state of the Bamford account. On the other hand, a conver- 
sion of part or all of the securities of a customer should not entitle 
his claim for that reason alone to be placed in class A. Before he 
should be entitled to that classification, it should clearly also appear 
that as a result of the conversion there is a net credit balance on the 
whole account in his favor. 

[13] Finally, in making up the liquidation statement, or "restating'' 
the account, the value of the securities should, generally speaking, 
be taken as of the date of the petition in bankruptcy. In this case, 
for reasons above stated, it must be taken as of the opening of the 
Stock Exchange, or the earliest sale thereafter of the particular kind 
of stock in question. Thus Godwin's claim should be placed in class 
A, and a claim like Marsan's in class B. 

The Extent of the Presumption of Restoration as Applied to Margin 
Claimants and Cash Claimants. 

Claim of English as to 100 Ray Consolidated Copper — Claim of 
Knowles as to 1,000 Ray Consolidated Copper. 
On July 15, 1912, in accordance with English's request, Logan & 
Bryan delivered to Harris certificates for 400 shares of Ray Consoli- 
dated, belonging to English, which Harris received on account of Wil- 
son. On October 22, 1912, Wilson purchased through Harris, for 
account of English, 100 shares of this stock. From time to time be- 
tween December 12, 1912, and July 28, 1914, Wilson sold through 
Harris, for account of English, 400 shares of Ray Consolidated. Wil- 
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son owed cash customers 900 shares of this stock (100 to English and 
800 to others), and from the time of the suspension until December 
14, 1914, Wilson had on hand with Harris 1,940 shares. On Decem- 
ber 14, 1914, Harris sold 1,940 shares of this stock for $30,300.99; 
i. e., at $15,619 per share. The master found that English had traced 
his 100 shares of stock, and awarded to him a lien in class A for 
$1,561.90. This conclusion of the master was based upon the theory 
that English had a claim superior to those of the margin traders. In 
other words, as Wilson owed only 900 shares of this stock to cash 
customers, and bad on hand with Harris 1,940 shares, the master 
has awarded in full to the cash customers, and it would follow from 
this holding that margin customers, who had traced, under Gorman v. 
Littlefield and Duel v. Hollins, would receive only their pro rata of 
the remaining shares. Using, for purposes of illustration, these fig- 
ures as to Ray Consolidated, and, for the moment, not referring to 
other features of any particular claim, the effect of the master's hold- 
ing is that 900 shares are available to cash customers in class A, and 
the remaining 1,040 shares are to be prorated among those who have 
traced, but who are not cash customers. The total number of shares 
held by customers who were "long"' of Ray Consolidated at the time 
of the suspension was 4,140, so tfiat if customer John Doe (for in- 
stance) were in this latter class, and traced 100 shares of Ray Con- 
solidated, he would be entitled only to his pro-rata of 1,040 shares. 
In other words, after deducting from the total of 4,140 the 900 full 
paid, the remainder would be 3,240, and, as John Doe owed 100 
shares, his proportionate ownership of the securities thus remaining 
would be ^®V824o. There would be 1,040 shares left with which to 
satisfy claims for 3,240 shares ; wherefore it would follow, from the 
master's theory, that John Doe would be entitled to *^®/824o of 1,040 
shares. 

This view of the master follows a rather ingenious argimient, which 
carries the theory of presumptive restoration to its ultimate limit. The 
theory now pressed is that it must be presumed that when the stock- 
broker, for his own purposes, was converting Ray Consolidated, he 
converted those shares belonging to margin customers, because he 
owxd the cash customers the highest duty not to deal wrongfully with 
their securities. The difficulty with this theory, as I see it, is that it 
confuses tracing with priority. Preliminarily, it may be stated that, 
where a claimant has traced by certificate number, or, under Gorman v. 
Littlefield, where there is no other claimant for the same kind of 
stock, such claimant so tracing is entitled to all of that stock represent- 
ed either by the identical certificate number or by the same kind of 
stock "in the box" of the bankrupt, as the case may be. Whether such 
a claimant shall be then placed in class A or B depends upon the char- 
acter of the equity of that claimant as developed by the facts. 

It thus remains to consider what the relations are between cash cus- 
tomers and margin traders under such circumstances as were passed 
upon by .the master in respect, for instance, of Ray Consolidated. The 
stockbroker, of course, had no right whatever to hypothecate a security 
of a cash customer. Under the agreement between the broker and his 
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margin customers the security of a margin customer could be loaned 
by the stockbroker or pledged by him for the sum due thereon, or for 
a greater sum, without further notice to the margin customer. The se- 
curities belonging to a margin customer, against whom there was a debit 
balance, could be and were lawfully hypothecated, and securities of such 
a margin customer could be takeniout of the pledge to enable the bro- 
ker to lend the "long" margin customer's stock to the "short" custom- 
ers ; but the broker had no right to use the hypothecated securities of 
the margin customer for his own purposes. If the broker sold any 
securities in the pledge for his own speculative account, he was guilty 
of conversion. The testimony in regard to Ray Consolidated is as 
follows : 

**Q. WiU you tell as with regard to Ray Conjsolidated the condition, the net 
condition, at the date of the failure? A. 1,940 shares. 

"By Mr. Gaylord : Q. The longs and shorts, you mean, and between Wilson 
and his customers, the total? A. There was 4,<M0 shares held tor various 
clients. 

"By Mr. Mitchel: Q. And the total amount of shorts? A. At that time the 
firm was short 2,100 shares. 

"By Mr. Reynolds: Q.. No customer was short any shares? A. No. 

"By Mr. Remington: Q. The firm was short? A. Tes."* 

[14] There was a list prepared by Mr. Ogden from the books of 
Wilson, which showe4 Ray Consolidated owing to long customers 4,140 
and owing by short customers 2,200 ; but the above-quoted testimony 
of Gauthier (without reference to additional testimony) is clearly con- 
trolling. What tliis testimony means, therefore, is that prior to the 
suspension Wilson converted to his own use 2,200 shares of Ray Con- 
soUdated out of the 4,140 shares of that stock which he should have 
had on hand. In other words, it is impossible for any one to say 
whether, as matter of fact, he converted the shares of cash customers 
or of margin customers, or, putting the matter another way, it may 
very well be that he converted securities belonging both to cash cus- 
tomers and to margin customers. At this point it is urged that it 
must be presumed that he selected the stock of . the margin cus- 
tomer- for the purpose of converting it, leaving tmtouched the stock 
of the cash customer. The difficulty with this theory is that the 
stockbroker had no more right to convert the stock of a margin 
customer than he had to convert the stock of a cash customer; for, 
although the broker had the right to pledge or lend the margin cus- 
tomer's stock under the terms and within the limits of his agree- 
ment with the margin customer, he was not thereby authorized to 
convert it. The conclusion of the special master in this regard can 
be sustained only by invoking the purest kind of legsl fiction, not 
in my opinion justified by anything said in Gorman v. Littlefield, 
supra, or Duel v. Hollins, supra, or to be inferred therefrom. The 
logical procedure, it seems to me, is that the first requirement laid up- 
on a claimant is to trace his stock or its identifiable proceeds. If he 
fails in that regard, no matter how grievous the wrong, he becomes a 
general creditor. Without discussing in detail the principles laid down 
in the Gorman and Duel Cases, supra, the ultimate result is that the 
claimant must find physically in existence either the precise certificate 
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or a stock in kind, or the earmarked proceeds where there is a liquida- 
tion, as in t^e case at bar, and, if there are not enough shares to satis- 
fy the particular group of claimants, then such claimants are entitled 
to their pro rata. 

So, in the case at bar, the 20 shares of M. C. Hayes were traced by 
certificate number. I shall asstune, solely for the purpose of this il- 
lustration, that no other shares were thus traced by certificate number. 
There remained, therefore, 1,920 shares. Of this total English traced 
100 shares. As above stated, the total number of shares of customers 
of Wilson who were "long" of Ray Consolidated, at the time of sus- 
pension, was 4,140. Deducting from this total the 20 shares of Hayes, 
the remainder is 4,120. Enghsh, therefore, is entitled to ^^^/^no of 
the 1,920 shares which ai'e left after awardii^ 20 shares to Hayes, or 
to 46.602 shares. As Ray Consolidated sold for $15,619 per share, the 
46.602 shares of English must be multiplied by $15,619, and the result 
will represent the lien of English. 

Having thus ascertained the proportion of shares to which English 
is entitled, the next inquiry is as to the class to which his claim belongs. 
It appearing that English owned his Ray Consolidated outright, his 
claim falls in class A, for reasons heretofore stated. On the other 
hand, to make the illustration complete, another claimant, who traced 
his specific 20 shares of Ray Consolidated, might nevertheless be placed 
in class B for reasons set forth supra. (See heading "Godwin's 
Claim.") 

[15] The master found that Knowles' 1,000 shares of Ray Consol- 
idated had been converted prior to bankruptcy in an amount sufficient 
to pay his debt in full. The cost price of Knowles* 1,000 Ray Consol- 
idated was $21,685. The debit balance against Knowles was only 
$11,108.60. Under my interpretation of Ex parte Bamford and Ex 
parie JBraun, supra, this puts the claim of Knowles in class A. Using 
the illustrative figures, this would entitle Knowles to ^*^^/4i2o of 1,920 
shares of Ray Consolidated, or 466.02 shares of that stock. Multiply- 
ing 466.02 by $15,619 would give the total amount for which Knowles 
is entitled to a lien. For his balance, Knowles is a general creditor. 

[IB] Where claimants have failed to prove their claim to a pro rata 
of Ray Consolidated, such failure cannot enlarge the pro 'rata of those 
who have traced. Matter of Pierson, 233 Fed. 519, 147 C. C. A. 405; 
Id,, 238 Fed. 142, 151 C. C. A. 218. In giving the figures above, it 
will be understood that I am using them only by way of illustration. 
It is contended, for instance, that Wallace has, traced by certificate, 
numbers. It seems to me, on the evidence, that Wallace has traced 200 
shares by certificate numbers (Nos. 20,523 and 27,770), but has not 
traced by certificate number his remaining 300 shares. (It is not clear 
to me what has been held by the master in this regard. This point may 
be taken up on the settlement of the order.) 

In view of the fact that the conclusions under this heading aflEect a 
number of claims, the general principles will be restated, even at the 
expense of repetition : 

[17] Where, by reason of conversion, less shares of a certain stock 
are found ''in the box" than are necessary to satisfy. the claims of 
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"long|* customers, the procedure is first to trace. If a claimant identi- 
fies his stock by certificate number, etc., he is entitled to reclaim that 
stock or its proceeds. After such specifically identified shares are 
withdrawn from the total of shares, the remaining claims will be pro- 
rated under Duel v. Hollins, supra. After the proper pro rata has 
been assigned to each claimant who has successfully traced, then the 
equities of the claimant will be considered, in order to determine 
. whether tiie claim falls under class A or class B. 

[18] I have not discussed any of the contentions revolving around 
the fact that the stock was in the Harris pledge, and not physically in 
the Wilson box, because I regard that f^ct as immaterial for the pur- 
poses of the discussion under this head. Further, if there are any 
cases where there are less shares found than are necessary to satisfy 
the claims of *'long*' customers, but where it can be shown that stock 
has been legitimately used under the terms of the agreement to cover 
short sales, then, obviously, the situation is different In such instanc- 
es, it is a proper and fair presumption that the broker utilized only 
those securities which he had the right to lend, leaving unaffected ^he 
securities paid for by cash customers. I have not attempted to ex- 
amine the details of each claim, and the proper classification thereof 
may be taken up upon the settlement of the order* 

Date of Valuation of Securities. 

It has happened in this case, and doubtless will in others, that some 
securities have survived the liquidation. Where the market has arisen, 
those whose securities were sold suffered accordingly; but that fact 
should not enable the fund to be increased by the additional present 
market value of those securities which have not been sold. The con- 
tribution which a claimant, whose securities have survived liquidation, 
is called upon to make, is ordinarily the amount which his securities 
were worth at the date of bankruptcy. If, for instance, such a se- 
curit)- was worth $50 at that date and is now worth $100, the amount 
in the fund will be $50, and it is due to the unpreventable accidental 
good fortune of the claimant that he may now have all above the $50. 
If the security had gone down, the fund would have been better off, 
and the claimant worse off. In other words, such claimant may pay 
into the fund the sum of $50 and take his stock, or, failing so to do, 
the stock may be now sold, and from the proceeds $50 thereof paid 
into the fund, and the balance paid over to the claimant. This ap- 
plies in cases like those of Rolph, Conant, and Fiske. Appeal of Mary 
H. Hudson, supra. 

As above stated in this case, owing to the peculiar conditions, the 
value of the securities should not be taken as of the date of bankrupt- 
cy, but must be taken as of the date of the opening of the Stock Ex- 
change, or as soon thereafter as there was a sale of the particular kind 
of stock in question. 

Particular Claims. 

Attention has been called to various instances in which it is con- 
tended that there is some error in calculation by the master. I do not 
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now pass upon these contentions, but refer these details to the master. 
He can readily determine whether or not these contentions are cor- 
rect. In passing on the various claims, I have not intended to fore- 
close such details. It has been my purpose solely to point out the 
principles governing the classification of the various claims. Except in 
so far as modified by this opinion, the master has properly dealt with 
the claims, inter alia, of Duck, Patterson, and Fiske, against which 
objection has been made. 

A word may be added, however, as to the claim of Mrs. Duck. The 
master properly found that this claimant had traced 20 shares of Mexi- 
can Petroleum into the Harris pledge. In addition, on August 1, 1914, 
she owned 50 shares of Kansas City Southern, but was short 200 Read- 
ing. After debiting Mrs. Duck's account with $14,000 for the short 
sale of Reading, she had a credit balance of $2,071, and was "long*' 20 
shares of Mexican Petroleum. 

[19] If it be assimied that the evidence showed she was a margin 
trader, and that her long stock and cash were security to the broker 
for the 200 Reading, nevertheless the situation was that she had a cash 
balance, and was long her Mexican Petroletun stock. Obviously, that 
is only another way of saying that she owned the Mexican Petroleum 
outri^t, and that her position, in equity, is no different from that of 
a cash customer who had no marginal transactions. In his finding in 
this regard the master was right. 

Claims of Various Persons Represented by Mr. Scott, Messrs. Noble, 
Estabrook & McHarg, and Messrs. McDonnell & Lebett. 

[20,21] The master dismissed various claims, because the claim- 
ants had failed to trace their stocks into the Harris pledge, by reason 
of the fact that no proof was given, other than the testimony of Wil- 
son's accounting, that Harris actually purchased or received their 
stocks. Whether the master shall take proof in respect of these 
claims is a matter which i"ests in the discretion of the court. Under 
ordinary circumstances a court would be disinclined to give further 
opportunity to such claimants. I recognize fully the time and labor 
which have been expended by those who have been active in this pro- 
ceeding, and they are entitled to that consideration which is usually 
accorded to the dilig«it. This case, however, is peculiar. The failing 
stockbrokers had their main office in California and their branch offices 
away from New York, and all or many of the claimants represented 
under this heading (who reside far from New York City) filed their 
claims and gave their depositions, and it is very natiu-aJ that they 
should have assumed that the testimony of Wilson's man, Gauthier, 
was sufficient. It is not unlikely that in a number of instances that 
testimony was enough to establish the claim. Indeed, as to Euans 
and some others (by virtue of the telegram), counsel for Auten et al. 
concede that such claimants should be placed in class A. 

If the determination of this court should be reviewed, however, the 
appellate court might be of opinion that the claimants should posi- 
tively follow the claims into the books of Harris. I think it advisable 
that this should be done in their case for their own protection. Ih the 
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circumstances which I have outlined, I am of opinion that it would not 
be fair, and, indeed, would be harsh, to deny to these claimants this 
opportunity. These claimants, if so advised, may therefore supplement 
the existing testimony by testimony as to the Harris books. The 
least expensive and most expeditious method to that end may be adopt- 
ed. The expense of stenographer's minutes, if any, for that purpose, 
and of fhe accountants, if any, for that purpose, will be specifically 
charged against these claimants. To the foregoing general disposition 
there will be a slight exception as to the claim of Quillian. . In his 
case, in addition to the expenses above stated, there will be deducted 
the expense of the master, if such expense shall be incurred. 

Contribution to Expenses. 

The expenses of a proceeding such as this, where the estate is that 
of a bankrupt stockbroker, may, generally speaking, be divided into 
three classes : (1) .The commissfons of the trustee and the allowances 
to his attorney; (2) the allowance to the master and the disbursements 
for stenographer's minutes; (3) those expenses which ordinarily a 
claimant would incur in order to trace his securities. 

[22, 23] (1) The commissions of the trustee are, of course, cal- 
culated on funds, which do not include either securities or their pro- 
ceeds, which claimants have successfully reclaimed; nor can any 
allowance to the attorney for the trustee be made out of such secu- 
rities or their proceeds. 

[24] (2) The allowances to the special master and the expenses for 
stenographic minutes must come preliminarily out of the general es- 
tate. The theory is that the stock of the claimant belongs to him, 
and under the Pippey Case and In re J. F. Pierson, Jr., & Co. (D. C.) 
225 Fed. 889, at page 893 (which merely exemplify a well-known 
practice), the claimant is entitled to his securities, or their proceeds, 
without deduction for this class of expenses. It is the duty of the 
trustee to deliver to a claimant the securities or traced proceeds to 
which such claimant is entitled, and the trustee, in effect, represents 
only general creditors. 

In the practical administration, however, of estates such as this, 
it is difficult, and, indeed, hazardous, for the trustee to take upon him- 
self the determination in controverted cases of the title of a claimant, 
and it is both wise and desirable in such cases, when the trustee is 
in doubt, that he should require proof to be made. If it should turn 
out that there are not sufficient funds in the general estate to permit 
a reasonable allowance to the master and the payment of stenogra- 
pher's charges, then such balance as is necessary to be paid to the 
master or the stenographer, or to both, as the case may be, should 
be equitably apportioned among the successful claimants. The rea- 
son for this is that it would not be possible otherwise for the court to 
determine the rights of the claimants, and the court will protect its 
own officer in such circiunstances. These expenses should first come 
out of the general estate. If that is not sufficient, then they should 
come pro rata out of the securities or their proceeds available to 
class B claimants. If not satisfied out of class B securities or pro- 
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ceeds, then the balance, if any, for this purpose, should be appor- 
tioned pro rata among class A claimants. 

[25] (3) It was necessary for the trustee to engage accountants to 
unravel the details contained in the Harris books. An order has been 
made apportioning this expense among various claimants including the 
trustee. (Exhibit B, attached to petition of M. & L. W. Scudder, dated 
April 14, 1917.) No question has been raised as to the reasonableness 
of the charges. While it is true that the trustee represented gen- 
eral creditors, and doubtless has done everything in his power in their 
interest, nevertheless it is also true that the work on these accounts 
was for the benefit of the claimants, and work which it would have 
been necessary for them to have done, if this arrangement had not 
been made. These disbursements, in my opinion,' were therefore 
chargeable to each claimant in the amounts set forth in the petition 
of M. & L. W. Scudder. In a case such as that of Mrs. Conant, who 
was able to trace her securities without the aid of the accountants, no 
charge for that service should be made. I do not understand that 
what I have set forth supra as to contribution conflicts with the con- 
clusions of the special master set forth at page 114 et seq. of his 
report ; but I have indicated my views because of the fact that some 
questions in this regard were suggested on the argument. These con- 
clusions of the special master as thus interpreted by me are approved. 

In order to avoid misunderstanding, I tliink it desirable to state 
that under this heading I am referring only to the case of a bank- 
ruptcy of stockbrokers. In the ordinary mercantile bankruptcy, the 
claimant can point to his specific merchandise, and in such case usual- 
ly he is entitled to reclaim without contribution of any kind; but 
a bankruptcy of the character of that at bar must be treated differ- 
ently because of the practical considerations above referred to. Pos- 
sibly, when the figures are rearranged, this discussion as to contribu- 
tion to expenses may prove academic. 

. Conclusion* 

Except in the respects hereinbefore set forth, and saving correc- 
tions in figures which the master may make, and any necessary recast- 
ing of accounts, his report is approved. 
202 F.— 42 
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THE OUBAI>IST. 

(District Court, S. D. Alabama. August 13, 1018.) 

No. 1701. 

L Seamen ^=3>24 — Wages— "After the Cabgo has been Discharged." 

Rey. St § 4529, as amended by Seamen's Act (Gomp. St 1916, § 83209, 
providing that seaman on vessel making foi^gn voyage shall be entitled 
to his pay within 24 hours "after the cargo has been discharged," doo 
not entitle a seaman to his wages in full up to the time the cargo bas 
been discharged at any port or ports; the quoted words being used in 
the sense of the termination of the voyage for which the seaman lias 
been employed. 

2. Statutes ^»206 — Construction. 

Words in a statute are not to be given their ordinary meaning, when 
the context shows that they were intended* to be given some other 
meaning. 

3. Statutes ^=9205 — Oonstbuotion. 

In determining meaning of words In statute, the whole statute most 
be construed together, so as to get a harmonious construction of the 
whole, if it can be done. 

4. Seamen ^=s>24 — ^Wages. 

Under Rev. St | 4529, as amended by Seamen's Act (Comp. St 1916^ { 
8320), a seaman is entitled at once upon his discharge to one-third ot 
the balance of the wages then owing to him, and not to a bonus equal to 
such an amount 

5. Seamen ^=»18 — ^Refusal to Pat Wages— "Without Sufficient Cause." 

Under Rev. St. § 4529, as amended by Seamen's Act (Oomp. St 1916, 
§ S320), as to master who refuses or neglects to make payment **witlioat 
sufficient cause," liaviog to pay seaman double wages, it is only in cases 
where the refusal to make payment is willful, and without Justification 
or excuse, that double pay should be given. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Without Sufficient Cause.] 

6. Seamen «=»24— WAaES-^"WHBN the Votage is Ended." • 

Under Rev. St § 4530, as amended by Seamen's Act (COmtp. St 1916, 
{ 8322), providing '*and when the voyage is ended," every seaman shall 
be entitled to the remainder of his wages due as provided by section 4529 
(section 8320), the voyage is ended for any particular seaman when his 
period of employment under his contract ends. 

7. Infants €=>58(1) — ^Wages— Minors. 

Seamen, who were under 21 years when they signed diipplng artides, 
were not bound thereby, and are entitled to their discharge and pajf 
although the period of employment under their contract Is not ended. 

In Admiralty. Libel by Henry W^ Gordon and others against the 
steamship Cubadist Decree for three of libelants, and libel dismissed 
as to others. 

Howard & Pegues, of Mobile, Ala., for libelants. 
Palmer Pillans, of Mobile, Ala., for claimant 

ERVIN, District Judge. This is a libel filed by Henry W. Gordon 
and several other seamen against the steamship Cubadist, in which 

^s»For oUier cases see same topic ft KBY-NUMBBR in all Key-Numbered Dtgests A Indeiti 
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they set up that they were employed as seamen about the 18th day of 
April in the port of Boston. The shipping articles provide as follows : 

"It Is agreed betxveen the master and seamen or mailners of the steam- 
ship Oubadist, of which Harry L. Michel son Is at present master, or whoever 
shall go for master, now bound from the port of Boston to Puerto Padre, 
Cuba, and for such other ports and places in any part of the [West Indies 
and or Gulf of Mexico] as the master may direct, and back to the final port 
of discharge in the United States north of Hattieras^ for a term not exceeding 
six months.'* 

The vessel sailed to Puerto Padre and took on a cargo to New Or- 
leans, where she unloaded this cargo, and then proceeded to the port 
of Matanzas, Cuba, where she again loaded a cargo and brought it ta 
Mobile, Ala., where she arrived on, to wit, May 20, 1918, and proceed- 
ed to unload this cargo. After arrival at Mobile, the various sea- 
men demanded their discharge and the full payment of their wages, 
which demand was refused by the master. The seamen then filed 
this libel, in which they contend that they are entitled to be discharg- 
ed and to be paid in full, because the voyage they signed for is ended. 

There is no dispute between the libelants and the vessel as to the 
amount of wages earned and the amount paid on account, nor is it con- 
tended that the vessel has returned to a port north of Hatteras, or that 
the six months has expired, but the whole question in dispute is f Have 
the seamen completed the voyage they signed for, so as to entitle them 
to be discharged and paid? The seamen base their contention upon the 
language of sections 4529 and 4530 of the Revised Statutes, as amended 
by the Seamen's Act (Act March 4, 1915, c. 153, §§ 3, 4, 38 Stat. 1164 
[Comp. St. 1916, §§ 8320, 8322]), which read as follows: 

Section 4529 : "The master or owner of any vesse]^ making coasting voyages, 
shall pay to every seaman his wages within two days after the termination 
of the agreement under which he was shipped, or at the time such seaman is 
discharged, whichever first happens; and in case of vessels making foreign 
voyages, or from a port on the Atlai;itic to a port on thle Padflc, or vice versa, 
within twenty-four hours after the cargo has been discharged, or within four 
days after the seaman has been discharged, whichever first happens ; and in 
all cases, the seaman shall be entitled to be paid at the time of his discharge 
on accoont of wages a sum equal to one- third part of the balance due him. 
Every master or owner who refuses or neglects to make payment in th» 
manner hereinbefore mentioned without sufficient cause, shall pay to the 
seaman a sum equal to two days' pay for each and every day during which 
payment Is delayed beyond the respective periods, which sum shall be recover- 
able as wages in any claim made before the court; but this section shall not 
apply to masters or owners of any vessel the seamen of which are entitled 
to share in the profits of the cruise or voyage." 

Section 4530: "Every seaman on a vessel of the United States shall be en- 
titled to receive on demand from the master of the vessel to which he be- 
longs one-half part of the wages which he shall have then earned at every 
port where such vessel, after the voyage has been commenced, shall load or 
deliver cargo before the voyage is ended, and all stipulations in the contract to 
the contrary shall be void: Provided, such a demand shall not be made before 
the expiration of nor oftener than once in five days. Any failure on the part 
of the master to comply with this demand shall release the seaman from, 
his contract* and he shall be entitled to full payment of wages earned. And 
when the voyage is ended, every such seaman shall be entitled to the re- 
mainder of the wages which shall then be due hini, as provided in section 
forty-five hundred and twenty-nine of the Revised Statutes: Provided fur- 
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ther, that notwithstanding any release signed by any seaman nnder section 
forty-five hundred and fifty-two of the Revised Statutes, any court having 
jurisdiction may, upon good cause shown set aside such release and take such 
action as justice shall require: And provided further, that this section shall 
apply to seamen on foreign vessels while in harbors of the United States^ and 
the courts of the United States shall b^ open to such seamen for its enforce- 
ment." 

[1] It is contended by libelants that they are entitled to full pay, 
even if not to a discharge, under the second paragfraph of section 4529, 
which provides that the seaman shall be entitled to his wages "in the 
case of vessels making foreign voyages * * * within twenty- four 
hours after the cargo has been discharged, or within four days after 
the seaman has been discharged, whichever first happens/' It will 
be noticed that the language does not expressly state that the seaman 
shall be entitled to his discharge when the cargo has been discharged ; 
hence the argument is that the statute provides that the seaman shall 
be entitled to his wages in certain contingencies, one of which is the 
discharge of the seaman, either by the termination of the time for which 
he is employed, or for any other reason, or when the cargo has been 
discharged. 

It is urged upon me that this language as written necessarily im- 
plies that the seaman is to be paid his wages in full up to the time the 
cargo is discharged at any port or ports at which the vessel calls and 
unloads her cargo. To illustrate the contention by the case shown 
here: The vessel went from Boston to Puerto Padre and loaded a 
cargo which she discharged at New Orleans. She then vvent back to 
Matanzas and loaded another cargo, which she discharged in Mobile, 
and that hence, under the language of the above statute, the seamen 
were entitled to be paid their wages in full as earned at both New 
Qrleins and Mobile. 

[2] It is urged with earnestness that the words used in a statute 
are to be so construed as to give the words used their ordinary mean- 
ing. This rule of construction is not always to be followed literally. 
It is true that words used are to be given their ordinary ^meaning gener- 
ally, but one should never lose sight of the purpose intended to be ac- 
complished by statute, and the words used are not to be given their or- 
dinary meaning, when the context of the statute shows that they were 
intended to be given some other meaning. 

[3] Again, in getting at the meaning of words as used in a statute, 
the whole statute must be construed together, so as to get a harmonius 
construction of the whole statute if this can be done; otherwise, we 
would have one part of a statute given one construction and another 
part an entirely different construction, so that the parts will be incon- 
sistent with each other. A careful reading of section 4529 will show 
that Congress intended that the seamen should be paid their wages in 
full when their term of service is ended, either by perfonnance or dis- 
charge. Each of the instances in which the seaman is entitled to his full 
wages shows that this was intended, and when we examine the lan- 
guage used, which says that in case of the vessel's making foreign 
voyages, the seaman shall be entitled to his pay within 24 hours after 
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the cargo has been discharged, these words "after the cargo has been 
discharged" manifestly were used in the sense of the termination of the 
voyage for which the seaman had been employed. 

When these statutes were originally written, it was customary for 
the crews of the vessel to load and unload the cargoes. That custom 
has in course of time been entirely changed, so that now the loading 
and unloading of the cargo is performed by stevedores, who them- 
selves furnish the hands to put the cargo aboard and store it on the 
vessel, and to take it out of the vessel and deliver it on the shore. 
This will explain the provisions in this statute, requiring the seaman 
to remain until the cargo is discharged, because the cargo was then 
discharged by the seaman, and his employment was not ended until 
he had helped discharge the cargo. This construction must neces- 
sarily be the one adopted, unless there is to be a conflict between the 
provisions of section '4529 and those of section 4530, because section 
4529 provides for the payment to the seaman of his wages in full, 
while section 4530 provides for the payment to the seaman of "one half 
part of his wages which he shall have then earned at every port where 
such vessel, after the voyage has been commenced, shall load or de- 
liver cargo before the voyage is ended. * * * And when the voy- 
age is ended, every such seaman shall be entitled to the remainder of 
the wages which shall then be due him, as provided in section 4529." 

It will be noticed here that this half part of the wages is payable 
at each port where the vessel shall load or deliver cargo. Now, to 
put the construction which is sought upon the language used in sec- 
tion 4529, would make that section require the payment to the seaman 
in full of his wages, wh^n the cargo was discharged, and section 4530 
would provide for the payment to the seaman of only one-half of his 
wages when the same thing was done. It is manifest that these two 
sections would then be in hopeless conflict. The courts have all agreed 
that the purpose of the provisions of section 4530 which authorizes 
the vessel to retain one-half part of the wages which have been earned 
by the seamen was to enable the vessel to have some hold upon the 
seaman to induce him to perform his contract of service in full, so 
that l^e would himself have an inducement to prevent him from for- 
feiting his contract. 

I am therefore constrained to overrule the contention of the sea- 
men and to hold that the words used in section 4529, giving the sea- 
man the right to his wages on a foreign voyage, when the cargo has 
been discharged, were used to indicate a termination of the period for 
which the seaman had been employed. 

[4] There is another expression in this section which at first blush 
is confusing. It is found in these words : 

"And In all cases, the seaman shall be entitled to be paid at the time of 
his dljschai^e on account of wages, a sum equal to one-third part of the balance 
due him." 

This language is open to two constructions: One is that the seaman 
is to be given a bonus when he is discharged, equal to one-third part 
of the balance of the wages then owing to him, while the other con- 
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struction is that he shall be paid at the time of his discharge, one-third 
of .the balance then owing to him. The language used is awkwardly 
expressed, but bearing in mind that the provision for the pa)mtient to 
the seaman of the balance of his wages, which precedes this language, 
did not give them to him, except at the end of some enumerated pe- 
riod of time, I think that the purpose was to give him, at once upon his 
discharge, one-third of whatever balance was then owing, so that he 
might have something on which to live until the balance of the wages 
were payable to him. 

[5] There is a confusion as to another part of this statute, which 
reads as follows : 

** Every master or owner, who refuses or neglects to maJse payment In the 
manner hereinbefore mentioned, ioithout aufflcient cause [Italics mine! shall 
pay to the seaman a sum equal to two days' pay for each and every day 
during which payment la delayed beyond the respective periods, which sum 
shall be recoverable as wages in any claim made before the court" 

It has been contended that, wherever the seaman recovers his wages 
after a refusal of payment has been made by the master, this recovery 
should have added to it double pay for the period following the de- 
mand and until the hearing. I cannot agree with this contention, for I 
do not think the words "without sufficient cause" are intended to mean 
this. If this were the meaning intended, the words "without sufficient 
cause'' would have been omitted, and the language then used would 
have expressed this meaning. The inclusion of these words, however, 
negatives this idea. 

What, then, is meant by the words "without sufficient cause"? 
There are numerous instances where masters have been known to will- 
fully refuse to pay seamen their wages. In these cases I think it un- 
questionable that, if the seaman recovers, he should also recover double 
pay. There are, however, other cases where the master may have just 
cause to doubt whether the seaman is entitled to demand his pay, or 
cases where it may be a very close question. I do not think that the 
statute was intended to penalize any master or vessel for exercising 
sound judgment and discretion, or to require them to surrender such 
judgment under a penalty of double pay. I think the language used 
carries with it the idea that, where the court finds that the master's re- 
fusal was willful and without justification or excuse, double pay should 
be'given, but where the master was exercising a reasonable and proper 
discretion, and the question was doubtful, it reserves to the court the 
power to pass upon the question of the reasonableness or the sufficien- 
cy of the excuse of the master, and give or deny the double pay, ac- 
cordingly as the court may find the contention of the master to be hon- 
est or a mere pretext. 

[6] Another question has been pressed upon me, which is the con- 
struction of the language used in section 4530, where it says : 

"And when the voyage is ended, every such seaman shall be entitled to the 
remit inder of the wages which shall then be due him, as provided in sectiou 
four thousand live hundred and twenty-nine of the Revised Statutes" 
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It IS contended here that the voyage is ended whenever the vessel 
carries a cargo from one port to another and there unloads it. I can- 
not accept this contention. I think the language used imports the idea 
that the voyage is ended for any particular seaman when his period of 
employment under his contract ends. The voyage might be ended for 
one seaman at one port, for another seaman at another port, and for 
still a third seaman at a different port; for instance, a vessel might 
sail from Mobile to Havana, Cuba, thence to the River Plate, thence 
to Jacksonville, Fla., and back to Mobile. She might employ a number 
of her crew to take the whole round trip, another part to go only as 
far as Havana, and another part to the River Plate. Now Uie voyage 
would be ended as to each of these seamen, at the point where his con- 
tract for services terminated. 

I have gone^more into the detail in discussing the various conten- 
tions made as ?o the proper construction of these two sections, because 
neither I nor the proctors in this case have been able to find any con- 
struction by other courts of these statutes in this respect, though these 
proctors have searched diligently for such constructions. I have given 
the conclusions I reached and the reasons which prompted me to reach 
them, hoping that other judges, as the questions may arise before them, 
will criticize and correct or amplify them as their experience and judg- 
ment may indicate. 

[7] Among the libelants who joined in this libel, there were three 
over the age of 21 years at the time the libel was filed, and these three 
are Henry W. Gordon, Hermann Zahlit, and William Burman. I am 
of the opinion, therefore, that as to these three that they are not enti- 
tled to recover, and as to theni the libel should be dismissed. There 
are, however, three others, Frans Westra, Hans Larsen, and Adolph 
Aarons, each of whoni were under the age of 21 years at the time they 
signed the shipping articles.. Being under 21 years of age, they were 
not bound by their contract, and hence are entitled to- their discharge 
and pay. Belyea v. Cook (D. C.) 162 Fed. 180. 

There being no dispute about the balance of the wages owing to 
these men, a decree will be entered in favor of each one of them 
against the vessel for the amount shown to be due them, with costs. 
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McCAUIJ^DINSMORB CO. v. CHICAGO, M. & ST. P. RY. 00. 

(District Court, D. Minnesota, Fourth Division. August 23, 1918.) 

1. Careiebs #=9l3o — Liability— Interstate Coicmercb Act. 

Under the Cummins amendment of March 4, 1915, to the Interstate 
Commerce Act, which declared that carriers should he liable for the full 
actual loss, a common carrier, where wheat was lost in transit Is liable 
for the value of the grain at the point of destination, notwithstanding 
the shipment was made under a contract known as a "uniform bill of 
lading," which was part of the public tariffs filed with the Interstate 
Commerce Commission, and which provided that the loss should be com- 
puted on the value of the property at the time and place of shipment 

2. Carriers ^=s>135 — Failure to Deliver Goods— Damages. 

In case of nondelivery, the carrier's common-law liability Is the value 
of the goods at the point of destination at the time tJiey should hare 
been delivered. * 

At Law. Action by the McCauU-Dinsmore Company against the 
Chicago, Milwaukee & St. Paul Railway Company. Judgment for 
plaintiff. 

Cobb, Wheelwright & Dille, of Minneapolis, Minn., for plaintiff. 
F. W. Root, of Minneapolis, Minn., for defendant. 

MORRIS, District Judge. I hereby find the following facts estab- 
lished by the agreed written statement of facts and by the admissions 
of the parties: 

Findings of Fact. 

(1) That the plain tifif was and is a corporation, duly created, organized, 
and existing under the laws of the state of Minnesota, and a citizen of said 
state, having its principal place of business in the city of Minneapolis, coun- 
ty of H^inepin, state of Minnesota, and is a resident! and inhabitant of said 
Fourth division. 

(2) That the defendant was and is a railway corporation of the state of 
Wisconsin and a citizen thereof, and was and is a common carrier of freight 
and passengers for hire in and between the states of Wisconsin, Minnesota, 
South Dakota, North Dakota, Montana, Iowa, and Nebraska. 

(3) That at lliree Forks, Mont, a station on the line of defendant, on the 
17th day of November, 1915, there was delivered to the defendant, in Cana- 
dian Pacific car No. 210470, by the Three Valley Co-operative Association, 
87,840 pounds, or. 1,464 bushels, of No. 2 hard Montana wheat, consigned and 
for transportation to the McCaull-Dlnsmore Company, for account of the 
McCauU-Dlusmore Company, Omaha, Neb., and that said wheat was the 
property of the plaintiff. 

(4). That at the time of such delivery of said wheat to the defMidant there 
was entered into between the consignor thereof and the defendant a certain 
contract for the purpose of such receipt, transportation, and delivery, which 
said contract is commonly known and referred to as a **unlform bill of 
lading." 

(5) That said contract was a part of the published tariffs, legally publish- 
ed and filed with the Interstate Commerce Commission. That said tariffs 
provided, among other things, a rate of transportation based on and controll- 
ed by said bill of lading or contract; and said tariff further provided that, 

^s»For other cases see same topic & KEY-NUMBBH in aU Key-Numbered Digests A Indez«i 
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in cases wh^re the shipper was not agreeable to shipping under the terms 
of said contract or bill of lading, then a higher rate of transportation was 
provided by said tariffs. 

(6) That said contract or bill of ladhig provided, among other things, as 
follows: "The amount of any loss or damage for which any carrier is liable 
shall be computed on the basis of the value of the property at the place and 
time of shipment under this bill of lading, including freight charges, if paid." 

(7) That on or about the 5th day of December, 1915, said car and contents 
were wrecked in transit, and the said wheat became so mixed and commingled 
with other wheat of other persons as to cause its identity to be lost, and no 
part of said grain was ever transported to destination. 

(8) That ten days was a* reasonable time for the transportation of said car 
of grain from said Three Forks to said Qniaha. That the value of said wheat 
at the place and time of shipment was 82 cents per bushel. That the fair 
market value of said wheat at desttnaUon, at the time when it should have 
been there delivered to the plaintiff, with interest, less lawful freight charges* 
is the sum of $1,422.11, of which the plaintiff received from the defendant, 
on March 8, 1916, the sum of $1,200.48. 

(9) That after the rate was fixed by the Interstate Commerce Commission 
the freight charges received by the defendant on said shipment of grain were 
based upon the weight of the grain shipped without regard to value. That 
the defendant contends that, by virtue of said provision in said bill of lad- 
ing, it is liable only for the value of said wheat at the place and time of 
shipment That the plaintiff contends that the defendant is liable for the 
market value of the wheat at destination at the time when it should have 
been there delivered to the plaintiff, less lawful freight charges. That this 
is a suit and proceeding arising under the act of Congress of February 4, 
1887 r24 Stat 379, & 104), and the several acts amendatory thereof, includ- 
ing the so-called "Cummins Amendment" of March 4, 1915 (Act March 4, 
1915, c. 176, 38 Stat 1196 [Comp. St. 1916. }§ 8592, 8604al), and is a suit and 
proceeding arising under the Constitution and laws of the United States. 

Conclusion of Law. 

As a conclusion of law the court finds that plaintiff Is entitled to Judgment 
against the defendant for the sum of $221.63, with Interest thereon since the 
27th day of November, A. D. 1915, together with Its costs and dlsbursanents. 
Let judgment be entered accordingly. 

[1,2] The sole question in this case is whether the loss to the 
shipper is to be measured by the value of the property at the place 
of destination at the time it should have been delivered, or by the 
value of the property at the time and place of shipment; and the de- 
cision of this question must depend upon whether or not the provision 
or stipulation in the bill of lading, issued by the carrier and accepted 
and agreed to by the shipper, that the loss should be measured by the 
value at the time and place of shipment and settled on that basis, was 
valid under the Cummins Amendment of March 4, 1915, to the In- 
terstate Commerce Act, which was the law in force at the time of the 
shipment and of the loss. This amendment was passed after the deci- 
sions of the Supreme Court on the Carmack Amendment (Act June 
29, 1906, c. 3591, § 7, pars. 11, 12, 34 Stat. 595 [Comp. St 1916, 
§§ 8604a, 8604aa]) cited by counsel had been rendered, and it is ap- 
parent from its language that its proposal and enactment were caused 
by these decisions, and that it was aimed directly at them. Viewed in 
the light of those decisions and of the purpose evidently sought to be 
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accomplished, it is difficult to see how its language could be more 
sweeping : 

"Shall be liable ♦ ♦ ♦ for the full actual lass * * * caused by it, 
• ♦ ^ notwithstanding any limitation [the italics are mine] of liability or 
limitation of tlie amount of recovery or representation or agreement as to 
value in any such receipt or bill of lading, or in any contract, rule, regula- 
tion, or in any tariff filed with the Interstate Commerce CJommisslon ; and 
any such limitation, without respect to the manner or form in which it Is 
sought to be made, is hereby declared to be imlawful and void." 

This is the language of the amendment so far as it touches this 
case. The first proviso indicates the cases, of which this is not one^ 
and the only cases, exempt from that language, and the only way in 
such cases of avoiding its terms, and thus emphasizes and, if that 
were possible, makes more sweeping those terms. I do not see that it 
can make any difference under the language quoted that this bill of 
lading was provided for in the schedule of rates filed with the com- 
mission, and that that schedule of rates also provided another bill of 
lading imder which, if issued and accepted, the rate would have been 
higher. 

Under this language, is the provision or stipulation above referred 
to in the bill of lading unlawful and void ? If it is an agreement as 
to value, which I think it is not, it is clearly so. The answer to the 
question must therefore be found in the answer to the further ques- 
tion : Was this a limitation of the liability of the carrier, or a limi- 
tation of the amount of recovery? And it seems to me the answer to 
this question is found in the answer to the further question: What 
would have been the liability of the carrier, and the consequent 
amount of recovery, if that provision or stipulation had not been in 
the bill of lading? In the latter case there can be no question, and it 
was so admitted on the argument, as it had to be, but tiiat the liability 
and the consequent amount of the recovery would have been that 
of the common law, namely, the value of the goods at the point of 
destination at the time they should have been delivered ; and that this 
is the actual loss to the shipper caused by the failure of the carrier 
to deliver the goods at that time and place, whether the value is greater 
or less than at the time and place of shipment, is the foundation of 
the common-law rule. 

From the foregoing simple statement, I do not see how it is pos- 
sible to escape the conclusion, upon a fair and open-minded consid- 
eration of the language of the amendment and the obvious and well- 
known meaning of its terms, that this provision or stipulation in the 
bill of lading is a limitation of the liability of the carrier and of the 
amount of recovery, and is therefore unlawful and void. In reach- 
ing this conclusion I have not failed to consider the very able argu- 
ment of counsel for defendant, and also what has been said by the 
Interstate Commerce Commission, and it is with regret and not a little j 

misgiving that I find myself in difference with men so able and ex- | 

perienced in such matters. * But, consider the matter as I may, I am al- 
ways irresistibly brought back to this simple statement and to the 
necessary conclusion therefrom. 
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I cannot see that there could be any greater difficulty, after loss 
has occurred, in ascertaining and proving the value at the time and 
place of delivery or destination than in ascertaining and proving the 
value at the time and place of shipment. If it be true, as suggested 
in the argument and l^ the commission, as I think it may be, that 
the conclusion which I have reached will result in difficulties and con- 
fusion in existing rules and regulations and schedules, and in some 
cases, under these rules and regulations and schedules, in hardship 
and injustice to the carriers, and possibly in some discrimination 
amongst shippers, the remedy will be found in facing the law, whose 
language, as it seems to me, is too plain for construction or evasion, 
squarely, and revising and reconstructing those rules and regulations 
to meet it 



In re MULLINGS CLOTHING 00. 
(District Court, D. Connecticut July 18, 1918.) ^ 
Na 3613. 

1. Bankbuptcy ^=»228— Finding op Rcfebeb — Revoew. 

A question of fact, when found by the referee In bankruptcy, will not 
be disturbed by the courts on petition for review. 

2. Landlobd and Tenant ^=s>101% — Insolvency of LsflAEB — ^EiWEOT. 

A lease contract did not cease to be a subsisting obligation by reason 
of the Insolvency of the lessee and the appointment of a receiver for it, 
and, had the lessor not re-entered, but allowed the premises to stand va- 
cant, he could have recovered aU of the rent as it accrued from the re- 
ceiver. 

d. Bankbuptcy <8ng>322 — TtssAimfs In80i«venoy — Measubb of Dauaobs. 

Where lessee company became insolvent, had receiver appointed for it, 
and went into bankruptcy, lessor's measure of damages, provable by him in 
bankruptcy proceedings, is loss of bargain, difference between rent agreed 
upon In original lease and actual rent received from receiver and new 
tenant -for balance of term. 

. In Bankruptcy. In the matter of the Mullings Clothing Company, 
"bankrupt. On petition for review of an order of the referee. Order 
modified. 

See, also, 151 C. C. A. 134, 238 Fed. 58, L. R. A. 1918A, 539. 

Bronson, Lewis & Hart, of Waterbury, Conn., for claimant. 
Carmody, Monagan & Larkin, of Waterbury, Conn., for trustee. 

THOMAS, District Judge. This is a petition for review, filed by 
George G. Mullings, administrator upon the estate of his father, John 
B. Mullings, late of Waterbury, deceased. 

The order of the referee appealed from reads as follows : 

"Ordered: First. That the administrator of said estate be and Is hereby 
allowed to prove claim against the estate of the Mullings Oiothing Company 
in the Slim of 17.500. 

.^S9For otlier caBOs see same topic ft KET-NUMBBR io all Key-Nambered DlgestB ft Indexes 
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"Second. It Is foond that the rental value of the property returned to J. B. 
MuJlings In October, 1914, was at that time, and for the period of five years 
from the date of renewal, $10,500 a year." 

The petitioner claims that this order is erroneous, in that the amount 
af the claim which he should have been allowed to prove against the 
bankrupt should have been fixed in the amount of $15,000, instead of 
$7,500. 

Litigation heretofore had has already determined that the petitioner 
has a provable claim. The question to be decided now is what amount 
shall be allowed as a claim against the bankrupt estate. 

The petitioner maintains that in accordance with the terms of the 
lease, the clothing company agreed to pay him $12,000 a year. After 
the breach of contract and surrender of the premises, the petitioner's 
intestate, after using reasonable diligence in securing a new tenant, 
finally relet the same to one Federman for $5,000 for five years, and 
the difference, to wit, $3,000 a year for five years, or $15,000, he claims 
is the aiapunt which the referee should have allowed as damages ior 
the brea^ of contract of lease. 

This case has heretofore been before this court, and its decision is 
reported in 230 Fed. 681. From that decision an appeal was taken to 
the United States Circuit Court of Appeals, and its decision reversing 
this court is reported in 238 Fed. 58, 151 C. C. A. 134, L. R. A. 1918A, 
539. In accordance with the mandate of the Circuit Court of Appeals 
the following order was passed : 

"Orde^: That the matter of petitions of John B. Mullings for allow- 
ance of claim as on tile be referred to Hon. Garleton E. Hoadley, referee is 
bankruptcy, and the said referee wiU reinstate said petitions and proceed 
with the questions as to liquidating said claim of said John B. Mullings all 
In accordance with the opinion of the Olrcolt Ck>urt of Appeals for the Second 
Circuit" 

All of the facts in the case are fully stated in the opinions of the 
District Court and the Circuit Court of Appeals, supra. So far as 
necessary for an understanding of the questions involved in this peti- 
tion, the facts are as follows : 

John B. Mullings, now deceased, was the owner of a building in die 
city of Waterbury. On the 2Sth day of July, 1913, Mr. Mullings enter- 
ed into a contract of lease with the Mullings Clothing Company, by the 
terms of which the latter leased a portion of the building for a term 
of five years from the 1st day of October, 1914, for an annual rental 
of $12,000, payable in monthly payments of $1,000 each. At the time 
of the execution of this lease the bankrupt was in possession of the 
premises under a prior lease which was to expire on October 1, 1914, 
for which a rental of $800 a month was agreed to be paid. 

On the 19th day of August, 1914, the directors of the bankrupt com- 
pany voted to wind up its affairs, and two days later all of the stock- 
holders of the ccMnpany petitioned the superior court in Connecticut 
to appoint a receiver, as authorized under the statutes of the state, and 
prayed for the dissolution and winding up of the affairs of the corpora- 
tion, and such receiver was appointed. 
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The receiver, acting under instructions of the court which appointed 
him, repudiated the lease which was to begin October 1, 1914. The 
receiver turned over possession of the premises to the petitioner's in- 
testate, who entered and took possession. After diligent efforts made 
by Mr. MuUings, the owner, a new tenant was found for the premises, 
and Mr. Mullings executed a lease to him on the 28th day of January, 
1915. This lease was to begin March 1, 1915, and was to run for a 
term of five years at an annual rental of $9,000; the rental thus obtain- 
ed being $3,000 a year less than that which the bankrupt agreed to pay 
in the repudiated lease. 

The petitioner's intestate received $800 from the receiver of the 
state court for rental for October, 1914. J. H. James, to whom the 
receiver sold the stock and* fixtures of the corporation, in accordance 
with an order of the state court, took possession of and occupied the 
store and paid $800 for the use of the same for' the month of Novem- 
ber, 1914. 

The referee, after hearings had, found that $10,500 was a fair annual 
rental value of the premises from October 1, 1914, to October 1, 191?. 

[ 1 ] The application of the proper rule of damages to the above facts 
will determine the amount of the claim. So that this review raises, not 
a question of fact, which, when found by the referee, will not be dis- 
turbed by the courts, but a question of law. 

The trustee contends that the rule of damages is the difference be- 
tween the stipulated rental and the rental value. 

The petitioner contends that the rule of damages is the difference 
between the stipulated rental and the rental secured in the reletting. 

[2*3] The contract did not cease to be. a subsisting obligation by 
reason of the insolvency and the appointment of a receiver. Had Mr. 
Mullings not re-entered, but allowed the demised premises to remain 
vacant, he could have recovered all of the rent as it accrued. But, in- 
stead of doing that, he availed himself of the ri^t he had under the 
agreement to rent the premises to a new tenant, and by so doing he 
acted in the interest of the bankrupt, by diminishing its contract of 
indebtedness to him. His agreement having expressly conferred upon 
him the right he exercised, there is nothing left to construction. Act- 
ing within the scope of his authority, and after exhausting every effort 
at his command, he relet the premises, thereby mitigating the indebted- 
ness of the former tenant. He now asks to be allowed to prove his 
claim in the amount which he has suffered by the dissolution of the 
corporation and the consequent termination of the contract of lease. 

"Where a lessee repudiates or abaadons tils lease, the measure of the 
lessor's damages for the breach of contract is the dlfCerence between the rent 
stipulated in the lease and the sum for which the premises are rented to other 
parties for the remainder of the term; and where, through no fault of the 
lessor, the premises remain vacant during the remainder of the term, the 
lessor is ei^itled to recover as damages, the amount of the rent reserved for 
the unexpired portion of the lease." 24 Cyc. 923. 

In Kalkhoff v. Nelson, 60 Minn. 284, 62 N. W. 332, where a corpora- 
tion entered into a lease with the appellants, and thereby agreed to pay 
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them a stipulated annual rental in monthly installments for the use of 
premises therein described for a term of ten years, and before the ex- 
piration of the term the corporation was dissolved by statutory pro- 
ceedings and a receiver appointed, who declined to accept the benefits 
and burdens of the lease and abandoned possession of the premises, it 
was held that by the dissolution the corporation was disabled from fur- 
ther performing the obligations of the lease on its part, and the breach 
of its contract to pay rent for the une^tpired term of the lease became 
total and final, and thereupon a cause of action immediately accrued to 
the appellants for the recovery of all damages, present and prospective, 
which they sustained by the loss of their contract, and were allowed to 
prove their claim for such damages and share ratably in the distribution 
of the estate of the corporation. 

Therefore the measure of damages is the loss of the bargain — ^the 
difference between the rent agreed upon in the original lease and the 
actual rent received for the balance of the term. 

As the record shows that the state receiver paid $800 rental for 
the month of October, 1914, and James, who purchased the stodc 
of merchandise, also paid $800 for the month of November, 1914, and 
that the premises then remained vacant for tlyee months and vmtil 
March 1, 1915, when the Federman lease took effect, the damages 
for the first year were $5,150, and for the succeeding four years the 
damages were $12,000 — or a total of S17,150. But, as the petitioner 
is contending that the second rule applies here, asks that he be allowed 
to file his claim for only $15,000, the court will therefore assume that 
such is the correct amount, although, if the record as above stated is 
correct regarding the rental received, the amount of the provable 
claim would necessarily be, under the application of the second rule, 
the sum of $17,150. 

It has generally been held in such circumstances as are here pre- 
sented by this record that it is the owner's duty to use reasonable dili- 
gence to obtain another tenant at the best rental possible under all 
the circumstances of the case, and in this manner to reduce, as far 
as possible, the damages which the owner would be entitled to recover, 
and if, after using due diligence to obtain a tenant, and in the absence 
of bad faith or fraud in the reletting (and this record negatives such 
a claim) the owner or lessor leases the premises for the same term 
for a lesser amount than the rental stipulated in the broken lease, he 
is entitled to recover as damages the difference between the amount 
of the rental stipulated and the rental secured in the contract of re- 
letting. 

The facts in People v. St. Nicholas Bank, 151 N. Y. 592, 45 N. 
E. 1129, were strangely similar to the facts in the case at bar. There 
the lessor presented a claim to the receiver for the difference between 
the amount of rental reserved under the original lease ($12,000) and 
'the amount reserved in the subletting, which was $9,000. There the 
claim was rejected hy the receiver, and that action the Court of Ap- 
peals held was error, and declared that the lessor's claim "was definite 
and without any element of contingency.'* 
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In that case the Court of Appeals of New York, after discussing the 
diflFerence between the situation of a receiver of a corporation and 
an assignee for the benefit of creditors, says (151 N. Y. on page 597, 
45N. E. 1130): 

"What the lessor. Mills, did in this case, was to present as his claim against 
the estate in the hands of the receiver an indebtedness which was definite and 
without any element of contingency. Instead of claiming from the receiver 
the payment of all the rent which was to accrue during the unexpired term 
of the lease, Mills only claimed as an indebtedness the precise loss resulting 
from what he had been able to relet the premises for during the imexpired 
term. There was no question of a contingent liability, only to be ascertained 
to be such by the occurrence of future events. There was simply the presen- 
tation of a claim for a definite sum, as the loss which the lessor had suffered 
by the dissolution of the 9orporation, and the consequent termination of the 
subsisting engagement between it and its lessor." 

The rule applicable here is found stated in Cyc. vol. 24, at page 923, 
supra. 

In Roehn? v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, the 
Supreme Court held th^t where a contract is renounced before the 
performance is due, and the renunciation goes to the whole contract 
and is absolute and unequivocal, the injured party may treat the breach 
as complete and bring his action at once. 

I am unable to find any case, nor do counsel for the trustee refer 
to any in their brief, which supports the rule contended for. The 
whole discussion urged by the trustee is taken up with the proposition 
of whether the referee's finding that $10,500 was a fair rental value 
was based upon the evidence. In other words, whether the referee's 
finding of fact was supported by the evidence. And if the only 
question here presented was whether the referee had correctly found 
the facts as claimed by the trustee, this court would not, as previously 
indicated, disturb such finding of fact. But such is not the case here. 

A careful study of the cases convinces me that the rule of damages 
here applicable is the one urged by the petitioner, so that the rental 
value for the term is immaterial to the present inquiry. 

But counsel. for the trustee cite and rely upon Cohn v. Norton, 57 
Conn. 480, 18 Atl. 595, 5 L. R. A. 572, and Bernhard et al. v. Curtis, 
75 Conn. 481, 54 Atl. 213, to sustain the contention that the rule here 
applicable is the difference between the rental value for the term and 
the amount stipulated in the broken lease. A careful examination of 
the reasoning in those cases discloses that the conclusion here reached 
is not in violation of the doctrine laid down in Cohn v. Norton and 
Bernhard v. Curtis. 

Both cases are reasoned out upon the fundamental doctrine ex- 
pounded in Hadley v. Baxendale, 9 Exch. 341, 354, where it was held 
that the damages recoverable for breach of contract are — 

"such as may fairly and reasonably be considered either arising naturally; 
L e., according to the usual course of things, from such breach of contract 
itself, or such as may reasonably be supposed to have been in the contempla- 
tion of both parties at the time they made the contract as the probable result 
of the breach of it." ' 
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The Hadley v. Baxendale rule has been generally adopted by the 
courts of this country, and the observation made Dy the courts re- 
specting this rule is well expressed by Judge Carpenter in Cohn v. 
Norton, supra, where he said: 

"This rule hiis been criticized somewhut as not being sufficiently definite; 
but we apprehend that any difficulty of that sort has necessarUy arisen from 
the difficulty in applying the rule in given cases. It is not an easy matter 
in many cases to determine whether a given result is the natural consequence 
of a breach of a contract, or whether it arose from a matter which may reason- 
ably be supposed to have been contemplated when 'the parties entered into 
the contract. Oftentimes it is a question on which men's minds may well 
differ." 

Applying the reasoning in the two Connecticut cases relied upon 
by the trustee to the instant case, the rental value of $10,500 would 
be material in case no reletting had been made, and in that case the 
petitioner could then prove his claim upon the theory which the 
trustee now urges. But. the reletting to Federman at $9,000 (in the 
absence of bad faith or fraud, and none whatever is shown) fixes defi- 
nitely the actual value as the basis upon which the rule is to be com- 
puted. 

In view of the conclusion reached, the order of the referee is mod- 
ified, to the extent that the petitioner shall be allowed to prove his 
claim as a general claim, and that he be allowed as a general creditor 
to share pro rata with other general creditors in the dividend to be 
paid from the estate in the sum of $15,000, as prayed for by the peti- 
tioner. 

Ordered accordingly. 
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BUNCH et aL v. UNITED STATES ex reL and to the Use of 
TOWNSEND et al. 

(Circuit Court of Appeals, Eighth Circuit September 2, 1918.) 

No. 4999. 

1. Judgment ^=»619 — Rbb Judicata — JuRisDicnow. 

Judgment against a county is res Judicata, on mandamus against Its 
officers to compel levy for and payment of the judgment, sa to the defense, 
that might have been made in the action, that there was no diversity of 
dtlzeuship between the real parties in Interest to give the court jurisdic- 
tion. 

t. Judgment ^=^619 — Res Judicata — ^Limitations. 

The defense of limitations, available in action on judgment, is res 
judicata, on mandamus to compel levy for and payment of the judgment 
for plaintiff in the action. 

8. Judgment ^s»511 — Coli^tebal^ Attack — Fraud. • 

Fraudulent representations as to ownership of the cause of action to 
show jurisdiction on the ground of diversity of citizenship do not 
render void the judgment for plaintiff, and so are available only in direct 
suit to avoid, and not on collateral attack in mandamus, to compel pay- 
ment of, the judgment. 

4. Judgment «=5>450(1) — ^Avoidance fob Fbaud — Diligence. 

Disclosure of diligence to discover the fraud is, after long delay, indis- 
pensable to obtain relief against judgment because of fraudulent repre- 
sentations* in the action in which judgment was obtained, on the tendered 
issue of ownership of cause of action to give jurisdiction on the ground 
of diversity of citizenship. 

K Equity ^=»84 — Laches — General Application. 

The doctrine of laches is an equitable principle applied to promote, but 
never to defeat, justice. 

6. Equity ^s:»87(2)— Laches — Following Statute or Limitations. 

The doctrine of laches has no function when the analogous action or 
proceeding at law is not barred, and no unusual conditions invoke its 
application within the period of limitations to secure a just result. 

7. Mandamus ^=»143(2) — Collection op Judgment^— Laches. 

Owner of judgment against a county was guilty of no culpable laches or 
breach of duty, for which the court in its discretion should refuse manda- 
mus to compel payment, though for 30 years after original judgment, dur- 
ing which the county amassed other large indebtedness, he did nothing 
except to obtain renewal judgments; application for mandamus being a 
year after the last judgment, and limitations for issue of execution being 
10 years. 

8. Counties ^=:»192— Tax Levy — Railboad Aid Bonds. 

The quoted words in Laws Mo. 1857, p. 62, S 14, and Laws 1859-60, p. 
404, authorizing a county to subscribe for stock of a railroad company, 
issue bonds therefor, and "take proper steps to protect the Interest and 
credit of the county," empower it to levy and collect sufficient taxes to 
pay the bonds. 
•. Counties ^=s>190(2) — Special Tax— IjImitations. 

Special law authorizing a county to levy and collect sufficient taxes to 
pay its bonds Issued for railroad shares is not affected by general laws 
limiting amotmt of taxes to support the state government or to defray the 
expenses of a county. 
10. Mandamus ^=s>152 — ^Parties — ^Paying Judgment Against County. 

One writ of mandamus against all officers of a county charged with any 
duty in the co-operative or separate steps at levying, collecting, and pay- 

I^B»For other casea see same topic it KEY>NUMBER in aU Key-Numbered Digest! ft Indexee 
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ing a tax to satisfy a Judgment against the county Is proper, being in 
reality a proceeding against the county. 
Stone, C5ircult Judge, dissenting. 

In Error to the IMstrict Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Mandamus by the United States, at the relation and to the use of 
J. T. Townsend, Jr., and others, against J. T. Bunch and others. 
County Judges of St. Clair County, Mo., and others. Peremptory 
writ issued, and defendants bring error. Affirmed. 

John H. Lucas, of Kansas City, Mo. (L. E. Crook, of Osceola, Mo., 
on the brief), for plaintiffs in error. 

William D. Tatlow, of Springfield, Mo. (Ewing Y. Mitchell, of 
Springfield, Mo., on the brief), for defendants in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiffs in error in this case 
are J. T. Bunch, W. H. Duncan, and W. P. Tucker, who are the coun- 
ty judges of St. Clair county, Mo., and William J. Mathews, the col- 
lector, George Virgil Higgins, the clerk, and E. M. Tefry, the treas- 
urer, of that county. They complain that the court below, notwith- 
standing their return to an alternative writ of mandamus served up- 
on them, issued its peremptory writ commanding the judges to levy 
$2.50 on each $100 of the assessed value of the property in St Clair 
county, and the collector, clerk, and treasurer to make return of 
their willingness to collect such levy and pay over the proceeds there- 
of to the relators, who are the owners of that certain judgment in 
favor of Joseph B. Townsend, Jr., J. Barton Tow'nscnd, and Charles 
C. Townsend, for $338,162.43, and against St. Clair county, render- 
ed in the court below on the 4th day of May, 1914. 

A brief statement of the oripn of this judgment will materially 
aid in a ready understanding of the issues to 1^ considered. Under 
an act to incorporate the Osage Valley & Southern Kansas Railroad 
Company, approved November 21, 1857 (Session Laws of Missouri 
1857, p. 59), and an act to incorporate the Tebo & Neosho Railway 
Company, approved January 16, 1860 (Session Laws of Missouri 
1859-60, p. 402), St. Clair county issued and delivered its bonds and 
coupons. Joseph T. Murtagh brought an action in the United States 
Circuit Court for the Western District of Missouri, tlie predeces- 
sor of the cpurt below, against the county on some of these bonds 
and coupons, and on April 24, 1884, recovered a judgment against it 
thereon. Upon that judgment of April 24, 1884, Murtagh brought 
an action in the same court against the county and recovered a judg- 
ment against it thereon on November 29, 1895. Upon that judgment 
of November 29, 1895, Murtagh brought an action against the county 
in the same court and on December 16, 1905, recovering a judgment 
against it thereon. Upon that judgment of December 16, 1905, the 
relators, to whom Murtagh had assigned the judgment, brought an 
action against the county in the court below, and on May 4, 1914, 
recovered the judgment against it thereon for $338,162.43, upon which 
the peremptory writ of mandamus in tliis case is based. 
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[1] One of the reasons why the county judges insist that the writ 
should not have issued is that they allege in their return to the al- 
ternative writ that all these judgments were void because neither Mur- 
tagh nor the relators, all of whom were citizens and residents of states 
other than Missouri, were ever the real owners of the bonds or the cou- 
pons, or the judgments thereon, but that these bonds, coupons, and 
judgments were always owned by residents and citizens of the state of 
Missouri, so that no diversity of citizenship between the parties to the 
actions ever existed. But these alleged facts, even if they existed, con- 
stitute no legal reason why the peremptory writ should not issue, be- 
cause the question whether they did or do exist is by these judgments 
rendered res adjudicata against the county, and therefore against 
its officers, who have no interest or standing here, save as its agents 
or representatives. These judgments against the county rendered, 
not only every issue and defense made i>y the county in the actions on 
which they are founded, but every issue and defense that might have 
been made by the county in these actions, res adjudicata against it and 
its officers and agents, as between them and the plaintiffs in those judg- 
ments. Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 
195; St. Louis, K. C. & C. R. Co. v. Wabash Railroad Co., 152 Fed. 
849, 861, 81 C. C. A. 643, 655; Commissioners v. Piatt, 79 Fed. 567, 
571, 572, 25 C. C. A. 87, 91, 92; Des Moines Navigation Co. v. Iowa 
Homestead Co., 123 U. S. 552, 8 Sup. Ct. 217, 31 L. Ed. 202; In re 
Sawyer, 124 U. S. 200, 220, 8 Sup. Ct. 482, 31 L. Ed. 402. And the 
defense which the county judges here seek to interpose might have 
been made in any of the actions on which these judgments are based. 
It is too late to interpose this alleged defense now on this application 
for a mandamus upon the last judgment to compel the county offi- 
cers to levy for and pay that judgment against the county, a mandamus 
which is die mere equivalent and substitute for an execution on a 
judgment against an individual. Ralls County Court v. United States, 
105 U. S. 733, 734, 26 L. Ed. 1220; United States v. New Orleans, 
98 U. S. 381, 397, 25 L. Ed. 225. 

[2] Another contention which the county judges make why the 
writ should not have issued is untenable for the same reason. That 
contention is that the writ should not have issued, because they al- 
leged in their return that the judgment of May 14, 1914, was void 
for the reason that more than 10 years had elapsed from the date of 
the original judgment sued on in said action, without revival or pay- 
ment made thereon, and that under the laws of the state of Missouri 
such original judgment could only be enforced by revival or payment, 
and no suit could be brought thereon. Revised Statutes of Missouri 
1909, § 1912. It is not admitted or intimated that this contention is 
sound, or that the alleged facts therein, if they exist, would have con- 
stituted any defense to any of the actions on the judgments which 
have been recited. Lafaj-ette County v. Wonderly, 92 Fed. 313, 317, 
34 C. C. A. 360, 364; Town of Fletcher v. Hickman, 165 Fed. 403, 
404, 405, 91 C. C. A. 353, 354, 355; Cranor v. School District, 151 
Mo. 119, 123, 52 S. W. 232; McFaul v. Haley, 166 Mo. 56, 62, 63, 
64, 68, 65 S. W. 995 ; Tice v. Fleming 173 Mo. 49, 53, 55, 72 S. W. 
689, 96 Am. St. Rep. 479; Goddard v. Delaney, 181 Mo. 564, 571, 
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80 S. W. 886; Bick v. Robbins, 131 Mo. App. 670, 674, 111 S. W. 
612. Indeed, the authorities just cited leave little or no doubt that 
this contention cannot be maintained even if the facts are as alleged. 
It is not necessary, however, to discuss that question at length in this 
case, for if that contention is unsound, or if those alleged facts did 
not exist, or did not constitute any defense to any of the actions on 
the judgments, that contention and those alleged facts present no 
sound reason why the payment of the judgment of May 14, 1914, 
should not be enforced by mandamus. If, on the other hand, that 
contention is soimd, and if those alleged facts did and do exist, then 
that contention and those facts constituted a good defense to the 
action which resulted in the judgment of May 14, 1914, which the 
county either made or might have made in that action, and therefore 
that judgment renders that contention, the existence of those alleged 
facts, and the validity of the defense founded thereon res ad judi- 
cata against the county and its officers and agents, and conclusively 
estops them from availing themselves thereof now to prevent the 
enforcement of the judgment by mandamus. Even if the decision 
of the court and its adjudication of this defense on May 14, 1914, 
were erroneous, nevertheless the judgment of that date is not void, 
may not be attacked collaterally, and is equally conclusive against 
the county and its judges, for ihe county had notice of the action 
which resulted in the judgment, had an opportunity to defend ^^^ainst 
it, the court had jurisdiction to hear and determine the defense now 
presented, had jurisdiction of the parties to and the subject-matter 
Qf the action, and the county did not avail itself of the only remedy 
it had, a writ of error to correct the error of the court, if it com- 
mitted any, in the rendition of that judgment of May 14, 1914. 

[3] Another reason why the county judges contend that the court 
below should not have issued the writ is that they alleged in their 
return that the judgments were void for fraud because the residents 
and citizens of Missouri, whom they alleged were and are the real 
owners of the bonds and coupons upon which Murtagh sued the 
county, caused Murtagh to represent, and he did falsely and fraud- 
ulently represent, himself to be the owner of these bonds and coupons 
on which he obtained his judgment in 1884, in order to give color to 
his claim of adverse citizenship of the parties in that action, and to 
perpetrate a fraud upon the court which heard that action ; that these 
Missouri owners caused Murtagh to assign this judgment to the re- 
lators, and caused them to represent, and they did falsely represent, 
that they were the owners of the judgment assigned to them for the 
same purpose ; and that the falsity of these representations was un- 
known to the county and was fraudulently concealed from it until 
the alternative writ of mandamus was issued on June 10, 1915. But 
these facts, if they existed, present no legal or sufficient reason why 
the peremptory writ should not issue. If they exist, the judgments 
and the adjudications these judgments evidenced were not void. At 
most they were available only upon proof of the alleged fraud, and 
that proof was incompetent and inadmissible save in a plenary suit 
m equity to avoid the judgments for the fraud. On their faces these 
judgments were regular and valid. There is no claim that the coun- 
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ty was not served with proper process in the actions which resulted 
in them, or Aat on the facts presented to the court it did not have 
plenary jurisdiction of the subject-matter or of the parties to them. 
They are therefore impervious to a collateral attack for fraud such 
as these judges here present. Until a direct suit is brought to avoid 
these judgments for the alleged fraud, and a decree of avoidance 
of them therefor is rendered they, and the things they adjudicated, 
are conclusive upon the parties to them, upon the officers and agents 
of the county and their privies, and they estop them from again 
litigating the matters thus adjudged. Christmas v. Russell, 5 Wall. 
290, 305, 18 L. Ed. 475; Maxwell v. Stewart, 21 Wall. 71, 22 Wall. 
77, 81, 22 L. Ed. 564; Peninsular Iron Co. v. Eells, 68 Fed. 24, 34, 
35, 15 C. C. A. 189, 199, 200; Board of Com'rs v. Piatt, 79 Fed. 567, 
573, 25 C. C. A. 87, 93. 

[4] Moreover, the judges disclose the fact in their return that the 
fraud they here plead was continually perpetrated from some time in 
1884 until June. 10, 1915, more than 33 years, that it was concealed 
during all fiiis time, and that the county was not aware of it. The 
return fails, however, to allege how, by what acts or failures to act, 
by what representations or means, it was concealed, and it fails to state 
that the county exercised any diligence whatever, made any inquiry 
or search or endeavor, from 1884 to 1915 to ascertain who owned the 
bonds and coupons upon which the first judgment was obtained, or 
who owned the judgments, although the issue of their ownership was 
tendered to it in court in the actions which have been recited time 
and time again. The averments on this subject in the return, or rather 
the absence of averments upon it, fail to disclose that diligence to dis- 
cover the alleged fraud which after such delay is indispensable to 
obtaining any relief on account of it, either by a plenary suit or other- 
wise. Wagner v. Baird; 7 How. 233, 258, 12 L. Ed. 681 ; Wood v. 
Carpenter, 101 U. S. 135, 137, 138, 140, 143, 25 Ir. Ed. 807; Kelley 
V. Boettcher, 85 Fed. 55, 62, 29 C. C. A. 14, 21 ; Rugan v. Sabin, 53 
Fed. 415, 420, 3 C. C. A. 578, 582. 

[5-7] Another reason which the judges argue should have prevent- 
ed the issue of a peremptory writ is that such issue was an abuse of 
the discretion of the court below, because they alleged in their return 
that the relators were guilty of culpable laches, in that from April 28, 
1884, no demand was made for the payment of the debt evidenced by 
the judgment of that date, no execution was issued upon it, and no 
appHcation for a mandamus was made until that here under con- 
sideration; that more than 66 per cent, of the judgment bears inter- 
est at 10 per cent compoimded annually, that the indebtedness of the 
county, all of which is equally binding with the claim of the relators, 
is $5,000,000, and the assessable property of the county is $5,500,000. 
But from the time the county issued the bonds and coupons which 
are the subject of this litigation it owed Murtagh and the relators the 
duty to pay these bonds and coupons when they became due, and so 
to limit the amount of and so to pay its indebtedness with annual levies 
of reasonable amounts upon the property in the county as would en- 
able it to discharge its debts as they matured. 'Neither Murtagh nor 
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the relators owed the county any duty to demand payment of their 
bonds, coupons, or judgments, ana the actions against the county which 
have been recited left it under no misapprehension as to their desire 
for payment. It was the laches and recklessness of the county, and 
not those of Murtagh or the relators; that created its heavy indebted- 
ness, and by failure to pay it, as it was in duty bound to do, permitted 
the accumulation of the unpaid interest. Moreover, the application 
for this mandamus is not founded on the judgment of April 28, 1884, 
but upon the judgment of May 4, 1914, and the application for the 
mandamus was made on June 10, 1915, little more than a year after 
the judgment was entered. The doctrine of laches is an equitable 
principle, which is applied to promote, but never to defeat, justice. It 
has no function when the analogous action or proceeding at law is not 
barred, and no unusual conditions invoke its application within the 
time fixed by the statute of limitations in the analogous action at law 
in order to secure a just result. Brun v. Mann, 151 Fed. 145, 154, 80 
C. C. A. 513, 522, 12 L. R. A. (N. S.) 154 ; Broatch v. Boysen, 175 Fed. 
702, 707, 99 C. C. A. 278, 283. It is generally, applied in analogy to 
the statute of limitations relating to corresponding proceedings at law. 
The proceeding at law corresponding to the issue of a writ of man- 
damus to enforce payment of a judgment against a county is the issue 
of an execution upon a judgment against a private individual, and 
under the statutes of Missouri such an execution may issue at any 
time within 10 years after the entry of the judgment. Revised Stat- 
utes of Missouri 1909, § 2133. The result is that the relators have 
been guilty of no culpable laches, no breach of duty, that all the laches 
and failures to discharge duty disclosed in the case have been those of 
the county; a denial of the writ of mandamus under these circum- 
stances would have tended to defeat justice and to promote injustice, 
and the court below committed no abuse of discretion in issuing it. 

[8, 9] Finally, the judges take the position that the county court has 
no power to levy a tax of $2.50 on each $100 of the taxable propert)' 
of the county, and for that reason the writ was erroneously issued. 
In sVipport of this position they cite section 5, p. 1324, 2 Revised Stat- 
utes of Missouri 1854-55, which provides that the annual tax on real 
and personal property for the support of the government of thfe state 
shall not exceed one-fifth of 1 per cent, of the assessed value thereof ; 
section 1, p. 1349, same statutes, which empowers the county courts 
"to levy such sum as may be annually necessary to defray the expenses 
of their respective counties," and declares that "the county tax shall 
in no case exceed the state tax, on the same subject of taxation, more 
than 100 per cent."; section 7, p. 96, General Statutes of Missouri 
1865, whidi declares that the annual tax on real and personal property 
for the support of the government of the state, the payment of its debt, 
and the advancement of the public interest, shall be 40 cents on the 
$100 of assessed value; section 76, p. 121, of the statutes last cited, 
which empowers the county courts to levy such sums as shall be an- 
nually necessary "to defray the expenses of their respective counties," 
and declares that the county tax shall in no case exceed the state tax 
on the same subject of taxation more than 100 per cent, for the same 
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time, and section 165, p. 1193, Wagner's Missouri Statutes 1872, which 
authorizes county courts to leyy such sums as may be annually neces- 
sary "to defray the expenses of their respective counties," and de- 
clares that the county tax shall in no cise exceed one-half of 1 per 
cent, on all taxable property. The bonds and coupons here in litigation 
were issued subsequent to the statutes of 1865 and prior to those of 
1872. But they were not issued to support the state government, nor 
to defray the expenses of the county. The county court was not au- 
thorized by any general statutes which have been cited to issue these 
bonds or coupons, nor to levy taxes to pay them, nor was its power 
to make such levies either prohibited or* limited thereby, and this be- 
cause the county wa& expresslv empowered by special acts of the Leg- 
islature of Missouri "to subscribe to the stock of the company, 
* * * and for the stock subscribed in behalf of the county may 
issue the bonds of the county, to raise the funds to pay the same, and 
to take proper steps to protect the interest and credit of the county 
court" (Laws of Missouri 1857, p. 62, § 14 ; Laws of Missouri 1859- 
60, p. 404), and under that authority and no other the county issued the 
bonds and coupons, and the court below has commanded the levy to 
pay them- The statutes cited by the judges are general statutes which 
treat of the ordinary governmental expenses of the state and its coun- 
ties and the method of raising revenue to pay them. The acts under 
which these bonds were issued were special acts which authorized the 
county to issue its bonds and coupons to pay for the county's au- 
thorized subscription for stock of a railroad company, and empowered 
its county court to levy and collect sufficient taixes to pay them, for in 
that way only can the cotmty "take proper steps to protect the interest 
and credit of the county." These general and special statutes fall 
under the familiar rule that powers granted and privileges conferred 
by special acts are not affected by inconsistent general legislation on 
the same or on similar subjects; but the special acts and the general 
laws must stand together, the former as the laws of the particular 
cases and the others as the general laws of the land. South Carolina 
V. Stoll, 17 Wall. 425, 436, 21 L. Ed. 650; Board of Commissioners v. 
iEtna Life Ins. Co., 90 Fed. 222, 227, 32 C. C. A. 585, 590; Gowen 
v. Hariey, 56 Fed. 973, 979, 6 C. C. A. 190, 196; Christie-Street Com- 
mission Co. V. United States, 136 Fed. 326, 333, 69 C. C. A. 464, 471. 
Tlie conclusion of the whole matter is that by the special acts which 
have been cited the state of Missouri conferred upon St. Clair county 
the power to issue the bonds and coupons in controversy ; that f romi 
this grant of power the authority of the county court to levy sufficient 
taxes to pay them is conclusively implied in the absence of counter 
legislation (Loan Association v. Topeka, 20 Wall. 655, 22 L. Ed. 455 ; 
United States v. New Orieans, 98 U. S. 381, 25 L. Ed. 225) ; that this 
authority was expressly conferred upon the county court by the express 
grant of power to "take proper steps to protect the interest and credit 
of tfie county" ; and that this power is not limited or restricted by the 
general statutes to which attention has been called. Further discussion 
of the reasons for these conclusions is omitted from this opinion, be- 
cause they have been authoritatively set forth and the conclusions stated 
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have been adjudged by the Supreme Court in the consideration of 
analogous cases involving the construction of similar Missouri statutes. 
Ralls County Court v. United States, 105 U. S. 733, 736, 738, 26 L. 
Ed. 1220; Scotland County Court v. Hill, 140 U. S. 41, 45, 46, 11 Sup. 
Ct. 697, 35 h. Ed. 351; Seibert v. Lewis, 122 U. S. 284, 291, 292. 
294, 296, 298, 7 Sup. Ct. 1190, 30 L. Ed. 1161 ; State ex r'el. Hamilton 
V. Hannibal & St. J. Ry. Co., 113 Mo. 298, 303, 304, 305, 21 S. W. 14. 

[10] Mathews, the collector, Higgins, the clerk, and Terry, the 
treasurer, of the county, alleged in their returns that they have no 
power to levy the tax required, and that whenever a levy of a tax 
has been made in the past they have discharged their respective du- 
ties in the recording, collection, and disbursement of it. But these 
returns present no sufficient reason why these parties should not be 
joined as respondents in the peremptory writ and commanded to 
perform their respective duties with reference to the recording of 
the proceedings, or the collection and disbursement of the taxes to 
be levied by the county judges. The object of this writ of manda- 
mus is not only to levy the tax, but to collect it, and pay its proceeds 
over to 'the relators in part payment of their judgment, and all this 
the court may command the officers of the county to do, although 
under the law it may be necessary that some successive steps to ac- 
complish it be done by some of the officers and others by other of 
the officers, by some co-operating and by others taking steps suc- 
ceeding each other. One writ of mandamus against all officers of 
the county charged with any duty in the co-operative or separate 
steps for the levying, collection, and paying of a tax to the owners 
of a judgment is a proper and the most speedy and effective means 
to enforce the imposition of the tax upon the property of the coun- 
ty, its collection, and the payment of its proceeds upon the judgment. 
Labette County Com'rs v. Moulton, 112 U, S. 217, 218, 219, 223-227, 
5 Sup. Ct. 108, 28 L. Ed. 698; Hicks v. Cleveland, 106 Fed. 459, 462, 
45 C. C. A. 429, 432; Guthrie v. Sparks, 131 Fed. 443, 446, 451, 65 
C. C. A. 427, 430, 435; Rose v. McKie, 145 Fed. 584, 589, 590, 76 
C. C. A. 274, 279, 280. 

Indeed, a proceeding for a mandamus against the judges of the 
county court and the other officers of a county whose duty it is to 
participate in either the levy, the collection, or the payment of a 
judgment against the county, to compel them to discharge their re- 
spective duties, is in reality a proceeding against the county itself. 
The duty to levy, collect, and pay is imposed upon all officers of the 
county so far as they respectively have any duty to perform, either 
in the levy, the collection, or the payment, and the writ binds, not 
only such officers named, but also their successors in office. Thomp- 
son V. United States, 103 U. S. 480, 483^^85, 26 L. Ed. 521 ; Peo- 
ple V. Collins, 19 Wend. (N. Y.) 56, 65; Commissioners v. Sellew, 
99 U. S. 624, 627, 25 L. Ed. 333; HoUon Parker, Petitioner, 131 U. 
S. 221, 226, 9 Sup. Ct. 708, 33 L. Ed. 123; Warner Valley Stock 
Co. V. Smith, 16") U. S. 28, 33, 17 Sup. Ct. 225, 41 L. Ed. 621 ; Unit- 
ed States ex reu Bemardin v. Butterworth, 169 U. S. 600, 603, 18 
Sup. Ct. 441, 42 L. Ed. 873; Murphy v. Utter, 186 U. S. 95, 99. 101, 
102, 103, 22 Sup. Ct.776, 46 L. Ed. 1070. 
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There was no error in the issue of the writ of mandamus and the 
judgment of the court below is affirmed, and this case is remand- 
ed to that court forthwith, with leave to the court below to make such 
changes in the order for the peremptory writ and in the writ itself 
as may be necessary by reason of the time which has elapsed since 
it was issued. 

STONE, Circuit Judge (dissenting). The plaintiffs in error claim 
in their return that the judgments were void for fraud, because the 
residents and citizens of Missouri, who they claim were and are the 
real owners of the bonds, -caused the plaintiffs in these various judg- 
ments to represent themselves falsely and fraudulently as the owners of 
the bonds, in order to give a colorable diversity of citizenship of parties, 
and thus lodge jurisdiction in the court; that these acts were in- 
tended to be and constituted frauds upon the court; that the falsity 
of these representations was unknown to the county, and was fraud- 
ulently concealed from it until after this alternative writ of manda- 
mus was issued. 

In my judgment this presents a question of fact going to the vital- 
ity of the judgments, which should have been determined in the trial 
court. It is true that under many circumstances the only orderly 
way to challenge judgments for such causes as here involved would 
be through an equitable proceeding. In this case, however, is the 
allegation made by the county as a statement of fact that it had no 
information of the fraud until after the issue of the writ in the pres- 
ent proceeding. This, in my judgment, creates a situation necessi- 
tating, and therefore authonzing, the presentation of the above de- 
fense in the mandamus proceeding. 



DAVIS ct al. V. ANDERSON-TUIiLT CO, 
(Glrcalt Court of Appeals, Eighth Gircnit September 2, 1918.) 

No. 5086. 

1. GouBTs ^=>405(SQ — Fbdkiux Goubt0 — Qiscuit Coubt of Appeaui — ^Afpkl- 

ULTE Jurisdiction. 

The Circuit Court of Appeals has Jurisdiction to review a Judgment of 
the District Court dismissing an action in ejectment on objection that 
the lands in controversy were not within the territorial Jurisdiction of 
the District Court, as such an objection does not challenge federal Juris- 
diction. 

2. Appeal and Ebbob «=»1008(1) — Review — Findings op Fact. 

Regardless of the rule as to review of findings of fact in case tried 
without a Jury, the appellate court will examine the evidence of the facts. 
where a review of the decision of the trial court on Jurisdiction is in- 
voked, although there is a presumption of the correctness of the trial 
court's decision. 
8. States ^=>12(2) — Boundaries— N a vioabi^e Watebs — Channel of Stbeam. 

Wliere the main channel of a navigable stream is the boundary between 
two states, and it changes by the slow and natural processes of accretion 
and reliction, the boundary follows the channel; but, where it changes 
by the sudden and violent process of avulsion, the boundary remains 
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wbere the lualh channel was at the time of the avnlsioo, sabject to ffoch 
changes as may be wrought thereafter by accretion or erosion, while the 
old channel is occupied by the running stream. 

4. Navigable Waters «=>44(3) — ^Accbetion — ^Ripabian Rights. 

When a navigable stream changes its main channel of navigation, not 
by creeping over the intermediate lands between the old channel and 
the new one, but by jumping over them or running around them, and 
making or adopting a new course, the boundary remains in the old chan- 
nel.subject to subsequent changes, while the water in it remains a running 
stream, .etc., notwithstanding the fact that the change from the old 
- channel to the new one was wrought gradually during seyeral years, eta 

2)If States «S=»12(2) — Botindabies— Navigable Streams. 

In ejectment, held, that the lands in controversy were in Mlarifwippl in- 
stead of Arkansas, the old channel of the Mlssls^ppi river, which was di- 
rectly under the Arkansas bank, remaining the boundary between the 
states, notwithstanding the diversion of the channel into a cut-off; and 
so the District C5ourt for Arkansas was without Jurisdiction. 

In Error to the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

Action by W. L. Davis and the Sudan Plantations Company against 
the Anderson-Tully Company. There was a judgment dismissing 
the action, and plaintiflFs hngig error. Affirmed. 

G. J. McSpadden, of Memphis, Tenn., and John I. Moore, of Hel- 
ena, Ark., for plaintiffs in error. 

R. G. Brown, of Memphis, Tenn. (H. B. Anderson, of Memphis, 
Tenn., on the brief), for defendant in error. 

Before SANBORN and GARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. W. L. Davis and Sudan Plantations 
Company, a corporation, hereafter called the "plaintiffs," complain 
of the judgment of the court below, which dismissed their actions in 
ejectment for the recovery of the possession of lands, for damages 
for their detention, and for the taking of timber theref roni by the An- 
derson-Tully Company, a corporation, henceforth called the "defend- 
ant." In their complaint the plaintiffs alleged that the lands were sit- 
uated in the state of Arkansas ; that they own them, and are entitled 
to the possession of them; that the defendant unlawfully detained 
them and has cut and removed timber from them to the damage of 
the plaintiffs. They also averred that these lands were in and appur- 
tenant to the east half of section 11 and the east half of section 14, 
township 2 north, range 5 east. The defendant denied the material 
allegations of this complaint and alleged that the lands of the plain- 
tiffs in these sections were bounded on the east by a lake 800 feet 
wide and 8 to 12 feet deep ; that the defendant owned and was in pos- 
session* of that portion of the lands described in the plaintiff's com- 
plaint which were east of the lake ; and that it was from this portion 
of the lands that the defendant had cut wood and timber; but that 
these lands which the defendant owned and detained were not in the 
state of Arkansas and that the District Court of the District of Ar- 
kansas had no jurisdiction of the subject-matter in controversy in 
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these actions. A jury was waived, the case was tried by the court, 
the court made special findings of the facts, and among them that the 
plaintiffs had failed to prove that the lands in controversy were with- 
in the state of Arkansas. It accordingly dismissed the plaintiff's ac- 
tions for want of jurisdiction without adjudging any other issue. 

[1] The first question which the case suggests is whether the ju- 
risdiction to review this judgment is in the Supreme Court or in this 
court. It falls imder the literal terms of the first rule stated in U. S. 
V. Jahn, 155 U. S. 109, 114, IS Sup. Ct. 39, 41 (39 L. Ed. 87) : 

"That If the jurisdiction of the Circuit Court Is In IsBue and decided in favor 
of the defendant, as that disposes of the case, the plaintiff should have the 
Question certified and taJke his appeal or writ of error*' to the Supreme Court. 

But, since the objection to the jurisdicticwi of the District Court 
which prevailed below, that the lands which are the subject of the 
action are not within its territorial jurisdiction is an objection com- 
mon to all judicial tribunals and is not an objection to the jurisdic- 
tion of the District Court as a federal court, this court has jurisdic- 
tion to review ttte judgment which sustains that objection. Courtney 
V. Pradt, 196 U. S. 89, 91, 92, 25 Sup. Ct. 208, 49 L. Ed. 398; Louisa 
ville Trust Co. v. Knott, 191 U. S. 225, 233, 24 Sup. Ct. 119, 48 L. 
Ed. 159; Mexican Central Ry. Co. v. Ekman, 187 U. S. 429, 432, 
23 Sup. Ct. 211, 47 L. Ed. 245; Blythe v. Hinckley, 173 U. S. 501, 
507, 19 Sup. Ct 497, 43 L. Ed. 783; Bache v. Hunt, 193 U. S. 523, 
525, 24 Sup. Ct. 547, 48 L. Ed. 774 : Merriam v. Saalfield, 241 U. S. 
22, 26; ^ Smith v. McKay, 161 U. S. 355, 16 Sup. Ct. 490, 40 L. Ed. 
731 ; Blythe Co. v. Blythe, 172 U. S. 644, 19 Sup. Ct. 873, 43 L. Ed. 
1183. 

[2] Counsel for the defendant invoke the rule that where a jury 
is waived, the case is tried by the court, and the court makes special 
findings of fact, the only issues that can be reviewed in a federal ap- 
pellate court are the sufficiency of the facts found to sustain the judg- 
ment, and the rulings of the court in the progress of the trial, if ex- 
cepted to at the time and duly presented by a bill of exceptions. That 
rule undoubtedly governs the review of the trial of the merits of a 
case by a court which makes special findings. But where a review 
of the decision of the jurisdiction of the trial court is invoked, while 
the presumption is indulged that the decision of the lower court is 
correct, the duty nevertheless is imposed upon the appellate court to 
examine the evidence of the facts and to reverse the decision if it 
finds that the findings of fact were clearly wrong. Commercial Mu- 
tual Accident Co. v. Davis, 213 U. S. 245, 250, 256, 29 Sup. Ct. 445, 
53 L. Ed. 782. 

[3-8] The controlling issue for consideration and decision there- 
fore is: Does the evidence in this case fairly prove that the finding 
of the court below that the lands in controversy were not in the state of 
Arkansas was erroneous? The principal facts in this case are either 
admitted or established beyond controversy, and among them these: 
The lands in dispute are claimed by the plaintiffs by virtue of their 
title to the east half of sections 11 and 14, in township 2 north, range 
5 east, according to the United States government survey. Accord- 

^ 38 Sup. ct. 477. 60 L. Ed. 868. 
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ing to the original United States government surveys made on the 
Arkansas side in 1823 and on the Mississippi side in 1835 and 1836, 
these half sections were riparian lands on the west or Aricansas bank 
of the Mississippi river as it flowed southerly around Walnut Bend. 
At the times of these surveys and until about the year 1673, the river 
coming at that place from the southeast first flowed in a northwesterly 
direction until it reached the most northerly part of Walnut Bend, 
then southerly and southeasterly past the eastern parts of sections 11 
and 14, and, on its return towards the southeast, it left a peninsula 
on the Mississippi side containing several thousand acres of land. The 
defendant claims the lands in dispute undei^ titles to a part of this 
peninsula and accretions thereto, and insists that* it is on the Missis- 
sippi side of the river. At the time of the original surveys Whisky 
Chute and Bordeau Chute extended through this peninsula within 
the bend, and in high water some of the waters of the river flowed 
through these chutes from the northeast to the southwest. Whisky 
Chute was northwest of Bordeau Chute, and the head of the penin- 
sula was northwest of Whisky Chute and was calle^ Whisky Island, 
while the portion of the peninsula between the two' chutes was call- 
ed Bordeau Island. Some time between 1871 and 1875, and prob- 
ably about 1873, the main channel of navigation of the river and the 
larger volume of its water changed its course from its bed around the 
bend to Bordeau Chute or cut-off, and they have never returned to 
Walnut Bend, although water flowed and packet boats passed around 
through that bend for at least ten years thereafter, and perhaps long- 
er, and there still remains in the old river alongside its Arkansas 
baiik, as that bank stood at the time the cut-off was made, on and 
along the east half of sections 11 and 14 a lake several miles long, 
600 or 800 feet wide, and from 6 to 12 feet deep. Since 1874 a large 
part of the river bed as it was when the cut-off took place has been 
filled by sediment, and trees have grown on parts of it; but the Ar- 
kansas bank and its location as it was when tiie cut-off was made are 
clearly established by the evidence. That bank is still discernible up- 
on the gfround, and it was and is on the east half of sections 1 1 and 14 
at various distances west of the line of the Arkansas bank as it was 
found in 1823 by the United States government surveyors and as it 
was described in their field notes and maps of their survey of that 
year. All the lands described by the plaintiffs in their complaint lie 
east of this Arkansas bank as it stood when the main channel of the 
river was changed to Bordeau Chute. All that portion of the lands 
described in the plaintiffs' complaint which the defendant claims, all 
that portion of which the defendant is in possession, and all that por- 
tion upon which the wood and timber were cut, lie east of the lake 
which extends along the east side of the Arkansas bank of the riv- 
er as it stood when the main channel of the river was changed to Bor- 
deau Chute. The defendant insists that the boundary between the 
states of Arkansas and Mississippi runs through this lake, so that 
the lands whose title is in controversy in this action are in the state 
of Mississippi. On the other hand, the plaintiffs contend that the 
boundary line between the states is the middle line of the old bed 
of the river as that bed was located by the original United States gov- 
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eminent surveys of 1823 and 1835 and 1836, which middle line is at va- 
rying distances east of the east line of the lake, and, if this middle line 
is the true boundary between the states, a part if not all of the lands, 
the titles of which are in question in these actions, are in the state of 
Arkansas. Up to this point there is no real controversy between the 
parties to these actions, but they disagree as to the rule of law ap- 
plicable to the facts and as to some of the pertinent facts to be here- 
after mentioned. 

The plaintiffs assert that the change of the main channel from Wal- 
nut Bend to Bordeau Chute was caused by an avulsion, while the de- 
fendants insist, and the court found, that it was not so caused, but 
was the result of gradual and imperceptible changes. The court, how- 
ever, also found that the main channel of the river around through 
the bend at the time of its change from bend to chute, as subsequently 
changed by accretion and erosion, was and still is the boundary line 
between the states of Arkansas and Mississippi. The general rule is : 
(1) That, where the main channel of a navigable stream is the bound- 
ary between two states and it changes hy flie slow and natural pro- 
cesses of accretion and reliction, the boundary follows the channel; 
and that (2) where it changes by the sudden and violent process of 
avulsion, the boundary remains where the main channel was at the 
time of the avulsion, subject always to such changes as may be 
wrought after the avulsion by accretion or erosion while the old chan- 
nel is occupied by a running stream. Arkansas v. Tenn., 246 U. S. 
158, 38 Sup. Ct. 304, 62 L. Ed. 638; Cissna v. State of Tennessee, 246 
U. S. 289, 38 Sup. Ct. 306, 307, 62 ir. Ed. 720. But the first clause of 
this rule was made to govern and is applicable to cases where, by the 
slow and natural processes of accretion and erosion, the main chan- 
nel creeps over the land between its old and its new course, To the 
rule stated in this clause there is a well-established and rational ex- 
ception. It is that when a navigable stream changes its main channel 
of navigation, not by creeping over the intermediate lands between the 
old channel and the new one, hut by jumping over them, or running 
around them and making or adopting a new course, the boundary re- 
mains in the old channel subject to subsequent changes in tfiat diannel 
wrought by accretion and erosion while the water in it remains a run- 
ning stream, notwithstanding the fact that the change from the old 
channel to the new one was wrought gradually during several years 
by the increase from year to year of the proportion of the waters of 
the river passing over the course which eventually became the new 
channel, and the decrease from year to year of the proportion of its 
waters passing through the old channel until finally the new channel 
became the main channel of navigation. Missouri v. Kentucky, 11 
Wall. 395, 408, 20 U Ed. 116; Washington v. Oregon, 211 U. S. 
127, 135, 29 Sup. Ct. 47, 53 ir. Ed. 118. 

The evidence in the record in hand upon the question of avulsion vel 
non is conflicting; but that question is immaterial, because if there 
was no avulsion this case falls under the exception to the rule of grad- 
ual change. The strongest evidence in support of gradual change goes 
only to prove that for several years prior to the cut-off, which was 
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probably in the spring of 1873, larger volumes of water had been 
flowing through Bordeau Chute year after year, until residents in the 
vicinity and those familiar with the river expected the change, and 
until finally the channel through the chute carried deeper water and 
was more navigable than the channel around the bend, and then the 
former became the main channel of navigation and the use of the 
old channel for commercial purposes and the waters in it gradually 
receded. There were thousands of acres of land between the old 
channel and the new one. There was no evidence that the river or its 
channel crept over these lands by the gradual processes of accretion 
and erosion. The proof was that the waters of the river gradually cut 
a new channel south of these lands and abandoned the channel north- 
west of them, and the conclusion is that the boundary between the states 
remained in the old channel of navigation around the bend as it was 
at the time that the course through Bordeau Chute became the main 
channel of navigation, and that that boundaxy now is where that old 
channel, by the processes of accretion and reliction, had become at the 
time when the waters flowing through it around the bend became 
stagnant and ceased to be a running stream. 

Thus the final question becomes : Where was the main channel of 
the old river around the bend when that river ceased to be a running 
stream? Counsel for the plaintiffs argue, and cite testimony to support 
the contention, that when the cut-off was made the main channel was 
in the middle of the old bed of the river as that bed is defined by the 
original surveys of 1823 and 1835 and 1836, and that it was never 
moved or changed by accretion or erosion, and that it still remains 
there. But defendant's counsel contend that at the time the cut-ofF 
was made the main channel of navigation of the old river was directly 
tmder the Arkansas bank in what is now the lake which lies just east 
of that bank. Upon this issue, maps, charts, surveys, and testimony, 
too voluminous for recital or review, were introduced in evidence and 
have been patiently read and examined. They have convinced that 
from 1823 until the time of the change of the main channel of navi- 
gation to Bordeau Chute the river ran around through Walnut Bend, 
that the Arkansas bank of the river along the east side of or upon 
the east half of sections 11 and 14 was during all this time a bank 
which curved inward around the flowing river, that, where a navigable 
river flows between an island or the head of a peninsula upon one side 
and an inwardly curving bank upon the other side, it ordinarily hugs 
the curving bank, that that bank is generally eroded and often caves, 
that accretions ordinarily attach to the island or peninsula, that the 
deepest and more navigable part of the stream and its main channel of 
commerce ordinarily adjoins the curving bank, that during those years 
from 1823 to 1873 the Mississippi river followed this ordinary course 
and had this eflFect as it flowed through Walnut Bend, that when the 
main channel of navigation was changed to Bordeau Chute that chan- 
nel was near the Arkansas bank as that bank then and now stands 
and was in that portion of the river which has now become the lake 
immediately east of that bank, that the channel has not been moved 
easterly by accretion, reliction, or erosion since the change of the main 
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channel of navigation to Bordeau Chute, that the boundary between 
the two states remained in that main channel of the river after the 
change, and is now in the lake east of and adjoining the Arkansas 
bank as it was when the cut-off was made and the lands east of the 
lake, the title to which, and the alleged trespasses upon which, are 
here in controversy, are in the state of Mississippi and without the 
jurisdiction of the court below. The evidence in this case fails to fix 
the exact line of the old channel in this lake, or the exact boundary 
line between the states therein, and there may be some portions of 
the lands described in the complaint in this action which lie under the 
water of the lake west of this land. But the defendant is not in pos- 
session of any of that land and makes no claim to it. The only land 
concerning which there is any controversy in this case lies east of 
that line, and of that controversy the court below had no jurisdiction- 
Its judgment was therefore right, and it is affirmed. 



Mcknight ▼. unitbu^ states. 

(Circuit Oanrt of Appeals, Eighth Circuit August 12, 1918.) 
No. 6072. 

1. IlTDZOTMBNT . ANB INFOBMATION ^=:»133(7) — MODE OF ATTACK — FBDEBAL 

GOUBTB. 

Practice of attacking an indictment, as not stating an offense, by objec- 
tion to introduction of evidence, does not prevail in federal courts, and 
will not be permitted, ezo^t under extraordinary circumstances; but mo- 
tion to quash, demurrer, or motion in arrest is proper practice. 

2. Conspiracy ^=>37 — Okikinal Offense — Meboeb in Substantive Offense. 

Defendant, Indicted with H. for conspiring with employes of a carrier 
to have the employes deliver intoxicants to defendant and H. under a fic- 
tiaous name, in violation of Penal Code, { 238 (Comp. St. 1916, § 10408), 
may be convicted of con^iracy, not\(ithstanding delivery to H., defendant 
taking no part therein; the doctrine of agency not being available to 
show defendant's participation in the completed offense. 

8. CONSPIJUCT ^C3>46 — ^fiVIOENCB — OVEBT ACXa ' 

pvert acts, other than those charged in the indictment for conspiracy, 
tending to show defendant guilty, are admissible 83 against objection 
of irr^evancy. 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
em District of Oklahoma ; John H. Ccftteral, Judge. 

Charles McKnight was convicted, under Penal Code, § 37, of con- 
spiracy to commit the offense denounced by 'section 238, and brings'' 
error. Affirmed. 

B. B. Blakeney and J. H. Maxey, both of Tulsa, Okl., for plaintiff 
in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. 

^ss»For other c«aM see lame topic A KBT'NX7MBBR In aU Ker>Nuinb«red Digests'* IndeXM 
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Before SANBORN and GARLAND, Circuit Judges, and BOOTH, 
District Judge, 

GARLAND, Gircuit Judge. [1] McKnight was convicted and sen- 
tenced for conspiring to commit an offense against the United States. 
Sections 37 and 238, Penal Gode (Act March 4, 1909, c. 321, 35 Stat 
1096, 1136 [Gomp. St. 1916, §§ 10201, 10408]). After a jury had 
been impaneled and counsel for the United States had made an open- 
ing statement, counsel for defendant objected to the introduction of 
any evidence in the case, for the reason that the indictment did not 
state any offense against the laws of the United States. The practice 
of attacking an indictment in this manner does not prevail in the courts 
of the United States, and will not be permitted, except under circum- 
stances of an extraordinary nature. A motion to quash, a demurrer, 
or a motion in arrest should be resorted to. United States v. Good- 
ing, 12 Wheat. 461, 6 L. Ed. 693; Estes v. United States, 227 Fed. 
818, 142 G. G. A. 342. 

[2] There is no assignment of error based upon the ruling of the 
trial court in regard to striking out all evidence with reference to 
shipments of liquor consigned to E. Boyd. There was a motion for 
a directed verdict made by counsel for defendant under which they 
seek to raise the question as to whether a conviction for conspiracy 
will be upheld, when the evidence shows that the object of an al- 
leged conspiracy is an offense, an essential element of which is par- 
ticipation by at least two persons and concert of action," and 'the evi- 
dence also shows the completed offense. The offense denounced by 
section 238 of the Penal Gode is described as follows : 

"Any ofQcer, agent, or employ^ of any railroad company, express company, 
or other common carrier, who shall knowingly deliver or cause to be deliTered 
to any person other than the person to whom it has been consigned, unless upon 
the written order in each instance of the bona fide consignee, or to any flctitloas 
person, or to any person under a fictitious name, any spirituous, vinous, malted, 
fermented, or other intoxicating liquor of any kind which has been shipped 
from one state, territory, or District of the United States, or place noncon- 
tiguous to but subject to the Jurisdiction thereof, into any other state, territory, 
or District of the United States, or place noncontiguous to but subject to the 
Jurisdiction thereof, or from any foreign country into any state, territory, or 
District of the United States, or place noncontiguous to but subject to the 
Jurisdiction thereof, shall be fined not more than five thousand dollars, or im- 
prisoned not more than two years, or both." 

It was charged in the indictment that Gharles McKnight, Albert 
Herskowitz, and Will Moore entered into a conspiracy with B. L 
TuUy and Finis E. Roberts, employes of the Wells-Fargo & Com- 
pany Express to cause such employes to knowingly deliver and cause 
to be delivered to persons under a fictitious name, intoxicating liquors 
shipped in interstate commerce, and that said conspiracy had for its 
object the delivery to the defendants at and within Pottawatomie 
county, Okl., such intoxicating liquors under the fictitious names of ' 
E. Blume, E. Boyd, and Dan Gould, and which liquors should be ship- 
ped from S. Hirsh Distilling Gompany of Kansas Gity, Mo., to the 
said McKnight, Herskowitz, and Moore. Section 332 of the Penal 
Gode (Gomp. Stl 1916, § 10506) provides that: 
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*' Whoever directly commits any act constituting an offense defined In any 
law of the United States, or aids, abets, counsels, commands, induces, or pro- 
cares its oonmilsBlon, is a prii^cipal." 

It is claimed by counsel for defendant that the offense described 
in section 238 requires that some person shall receive the intoxicat- 
ing liquor in order to complete the offense committed by the officer, 
agent or employe of the common carrier, as the officer, agent or em- 
ploye may not knowingly deliver or cause to be delivered to any per- 
son other than the person to whom it has been consigned, without 
that other person aiding and abetting the officer, agent or employe 
in the commission of the offense, and, as the law makes an aider or 
abettor guilty as a principal, the offense denounced by the statute re^ 
quires the participation of two persons and concert of action betweeii 
them, and if the evidence shows that the offense denounced by the 
statute has been completed, then an indictment for a conspiracy to 
commit the offense will not lie, nor will a conviction be upheld if the 
evidence shows such a state of facts. There is very respectable au- 
thority supporting the contention of counsel for defendant in error. 
U. S. V. N. Y. C. & H. R. Ry. Co. et al. CC. C.) 146 Fed. 298; U. S. v. 
Dietrich & Fisher (C. C.) 126 Fed, 664; Chadwick v. U. S., 141 Fed. 
225, 72 C. C. A. 343; U. S. v. Burke (D. C.) 221 Fed. 1014; Miles 
V. State, 58 Ala. 390; Shannon v. Commonwealth, 14 Pa. 226; Whart- 
on, Crim. Law, § 1339. 

An examination of the record has convinced us, however, that the 
evidence does not show that McKnight received any of the intoxi- 
cating liquor; on the contrary, it shows that it was all received by 
Herskowitz. If McKnight took no part in the actual commission of 
the offense, he still could be indicted and convicted for a conspiracy 
to commit the offense, and he would not be within the rule contended 
for by his counsel, if he did not participate in the commission of the 
offense itself, and we do not think the doctrine of agency can be re- 
lied upon to show such participation. 

[3] A delivery by Roberts or Tully, the express agents, to Hers- 
kowitz alone, would have constituted a completed offense, and he 
alone might have aided and abetted Roberts or Tully and been guilty 
as a principal, yet McKnight, who conspired with them that the liq- 
uor should be delivered by Roberts or Tully to Herskowitz, could 
be guilty of a conspiracy, though he did not take any part in the com- 
pleted offense. In cases of bribery or dueling between two parties, 
a third person who did not participate therein, could be guilty of 
conspiring with them to have them commit the offense. 

We do not think the contention of counsel for defendants that the 
court erred in admitting evidence in regard to overt acts other than 
those charged in the indictment, because they were irrelevant, is val- 
id. They all tended to show the defendants guilty of the crime 
charged. 

The contention that, because the evidence in the case shows a com- 
pleted offense, the defendant could not be indicted for conspiracy to 
commit the offense, is not supported by the decisions of the Supreme 
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Court. Heike v. U. S.*, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, 
Ann. Cas. 1914C, 128. 
The judgment below must be affirmed ; and it is so ordered. 

SANBORN, Circuit Judge (dissenting). The principle which con- 
ditions the decision of this case is nowhere more clearly stated than 
in 2 Wharton's Criminal Law (9th Ed.) § 1339, in these words : 

"When to the Idea of an offense plurality of agents is logically necessary, 
conspiracy, which assumes the voluntary accession of a person to a crime of 
such a character that it is aggravated by a plurality of agents, cannot be 
maintained." 

A plurality of agents, an employe of a common carrier who knowing- 
ly delivers or causes the delivery of the intoxicating liquor to a person 
under a fictitious name to a person who receives it under that name, 
are logically necessary to the commission of the substantive offense 
denounced by section 238 of the Penal Code, and that offense is not 
aggravated by the voluntary accession of more than two persons, and 
therefore under the principle an indictment for a conspiracy to com- 
mit this offense will not lie. 

The rule of practice which conditions the decision of this case is 
that when the indictment for conspiracy to commit such a substantive 
offense as that above described, or the evidence at the trial discloses 
the fact that the substantive offense has been committed, a conviction 
for the conspiracy cannot be sustained. When an offense necessarily 
involves an unlawful agreement between two or more persons, and they 
have committed that offense, none of them who has participated in that 
commission can be lawfully convicted of a conspiracy for having made 
such an agreement. United States v. N. Y. C. & H. R. R. Co. (C. C.) 
146 Fed. 298, 301, 303, 304; United States v. Shevlin (D. C.) 212 Fed. 
343, 344; United States v. Kissel (C. C.) 173 Fed. 823, 82$; United 
States v. Dietrich (C. C.) 126 Fed. 664, 666, 667; Shannon and 
Nugent V. Commonwealth, 14 Pa. 226, 227; Miles v. State, 58 
Ala. 590. Heike v. United States, 227 U. S. 131, 139, 140, 144, 33 Sup. 
Ct. 226, 57 U Ed. 450, Ann. Cas. 1914C, 128, cited in the opinion of 
the majority, did not fall under this rule, because the substantive offense 
of defrauaing the United States of its revenue by the use of 'false 
weights involved in that case could be committed by a single person. 

The principle and the rule are not challenged by the majority, but 
they are of the opinion that neither the principle nor the rtile applies 
to McKnight's case, because the evidence fails to show that he received 
the liquor, while it does show that it was all received by Herskowitz. 
But he who does an act by his agent does it himself, and the evidence 
conclusively proves that Herskowitz was the mere agent of McKnight 
to receive and receipt for the liquor for him under the fictitious name, 
and to take it from the express office to McKnight's place of busi- 
ness, and that the express agent knew this, agreed to deliver it to Her- 
skowitz for McKnight, and received $1 a barrel from McKnight for 
doing so. The evidence proves that the liquor was ordered shipped 
by telegrams sent to S. Hirsch Distilling Company at Kansas City; 
that it ca;ne to Shawnee. Okl., addressed to fictitious names; that it 
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was charged by the Hirsch Company on its books to McKnight, and 
that he paid those charges; that when the first two casks of liquor 
came to Shawnee they were not addressed to McKnight, but to some 
other person^ that McKnight personally persuaded Finis Roberts, the 
driver and delivery employe of the express ccmipany, to deliver these 
casks to him personally ; that he did so, and McKnight received them ; 
that McKnight then agreed with Roberts that he would cause subse- 
quent shipments of liquor to be made via the express company ad- 
dressed to fictitious names; that Roberts should deliver these ship- 
ments to Herskowitz for McKnight; that Herskowitz should sign the 
express book for them with the fictitious names, and that McKnight 
should pay Roberts $1 a barrel for delivering the liquor to him in ttiis 
way; that pursuant to this agreement so much liquor was shipped 
and delivered to McKnight in this way ; that at the rate of $1 per barrel 
he paid to Roberts and another employ^ of the express company, who 
divided with him, $200. In this state of the evidence, my mind is 
irresistibly forced to the conclusion that McKnight, the principal who 
ordered and caused the whisky to be shipped in the fictitious names, 
who bought and paid for it, who hired the employ^ of the express com- 
pany to deliver it to his agent Herskowitz, who signed for it and re- 
ceived it for him, that McKnight, who conceived and caused the com- 
mission of the substantive offense, and received all the whisky, and 
without whom the offense would never have been committed, partici- 
pated in the commission of the substantive offense, both because the 
evidence so clearly proves his personal participation, and his participa- 
tion through his agent, Herskowitz, and because every conspirator is 
unavoidably a participant in every act done by any of his co-conspir- 
ators in the execution of the conspiracy. Nor* is this view without 
respectable authority to sustain it. In the leading case of United States 
V. N. Y. C. & H. R. R. Co. (C. C.) 146 Fed. 298, 301, 303, .304, Guilford 
and Pomeroy, agents of the railroad company, and Edgar and Earle, 
shippers of sugar, were indicted, under section 5440 of the Revised 
Statutes (Comp. St. J916, § 10201), for conspiring with Palmer and 
Riley, agents of the sugar companies, and of Edgar and Earle, to cause 
the railroad company to give unlawful rebates. Palmer and Riley, 
the agents of Edgar and Earle, were not indicted. The indictment n6t 
only charged that Guilford and Pomeroy,. Edgar, and Earle conspired 
with Palmer and Riley to cause the railroad company to give rebates, 
but it also charged that such rebates were actually given by Guilford 
and Pomeroy acting on behalf of the railroad company, and received 
by Palmer and Riley acting on behalf of Edgar and Earle. A de- 
murrer to the indictment was interposed. There was no charge in it 
that Edgar and Earle personally received or receipted for any of the 
rebates, and the government claimed that their cases did not fall under 
the principle and rule under consideration in this case ; but the court 
nevertheless held that, although Edgar and Earle were not charged 
with personally receiving the rebates and Palmer and Riley were, never- 
theless because as their agents Palmer and Riley received them, and 
thus Edgar and Earle, through their agents, participated in the com- 
mission of the substantive offense, the indictment of them for a con- 
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spiracy to commit that crime could not be sustained. By the same 
mark, since McKnight was proved to have been, not only a participant 
in, but the sole cause of, the commission of the substantive offense of 
the delivery of the intoxicating liquor under fictitious names by the 
agent of the common carrier to McKnight individually in two cases, 
and .to his agent in the other cases, and since through his agent Mc- 
Knight received all of it, except the two deliveries he received per- 
sonally, and since McKnight paid Roberts, for delivering all of his 
whisky to him in this way, his indictment and conviction for a con- 
spiracy to commit that offense was erroneous. 

*'When the concurrent action of two persons is necessary to perpetrate a oer- 
tain crime, and all that they do is to a^^ree to do it and to do it, it seems diffi- 
cult," says Judge Holt, in 146 Fed. 308» '*to claim that their agreement to 
act is in law a conspiracy, and their act a distinct crime, and that the 
agreement to act can be punished more severely or differently from the act 
itself." 

All that McKnight and the agent of the common carrier did was to 
agree that the agent for the common carrier should deliver the intox- 
icating hquor under fictitious names to McKnight through his agent, 
and that McKnight should receive it in that way, and to perform that 
agreement McKnight ought not to suffer any penalty more severe thafi 
that prescribed for the commission of the substantive offense as he 
will if his sentence for the conspiracy is affirmed. 

"If a conspiracy to commit a crime has been carried out, and the crime 
committed," says Judge Holt, in United States v. Kissel (O. C.) 173 Fed. 823, 
828, ''the crime, in my opinion, cannot be made something else by being called 
a conspiracy. The men who have committed the crime are liable to whatever 
penalties the law imposes and to whatever protection the law affords." 

It seems to me that the facts proved in McKnight's case bring it 
under the principle and rule that when an offense necessarily involves 
an unlawful agreement between two or more persons, and they have 
committed that offense, none of them who has participated in that 
commission can be lawfully convicted of a conspiracy for making that 
agreement, but that they are only liable for the commission of the 
substantive offense. It seems to me that the evidence conclusively 
proves that McKnight participated in the commission, indeed that he 
caused the commission of the substantive offense; and for these rea- 
sons I am of the opinion thkt the judgment against him should be re- 
versed. 



GRANT V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit August 12, 1918.) 

No. 5077, 

1. iNDIOnCENT AND INFORMATION ^=»133<7)— MODK OF ATTACK. 

The mode of attacking an indictment for failure to state an offense by 
objecting to introduction of evidence does not prevail in federtil courts. 

2. Conspiracy ^=»43(1) — Indictment — Completed Offense. 

An indictment merely charging a conspiracy to do a thing, but not al- 
leging the thing was done, does not show the completed offense within 
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principle tliat indictm^t for oMUspiracy does not lie when it makes tnat 
showing. 

In Error to the District Court of the United States, for the West- 
em District of Oklahoma. 

. W. B. Grant was convicted under Penal Code, §^ 37, of conspiracy 
to ccwnmit the oflfense denounced by section 238, and brings error. 
Affirmed. 

Joe M. Adams and W. L.. Chapman, both of Shawnee, Okl., for 
plaintiff in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. 

Before SANBORN and GARLAND, Circuit Judges, and BOOTH, 
District Judge. 

GARLAND, Circuit Judge. Grant was convicted of having en- 
tered into a conspiracy with certain agents and employes of an ex* 
press company to deliver and cause to be delivered to persons un- 
der fictitious names intoxicating liquors. Section 238, Penal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1136 [Comp. St. 1916, § 10408]). 
It is claimed that the trial court erred in overruling the objection of 
the defendant to the introduction of any evidence on the part of the 
prosecution, for the reason that the indictment did not state facts 
sufficient to constitute an offense against the laws of the United States. 

\ 1 1 We have recently said in the case of McKnight v. United States, 
252 Fed. 687, C. G. A. , that this mode of attacking an in- 
dictment does not prevail in the courts of the United States. United 
States V. Gooding, 12 Wheat. 461, 6 L. Ed. 693; Estes v. United 
States, 227 Fed. 818, 142 G. G. A. 342. 

[2] The principle contended for, however, ig this: When the 
object of an alleged conspiracy is an offense, an essential element 
of which is participation by at least two persons and concert of ac- 
tion by them, an indictment charging a conspiracy to commit such 
offense will not lie, if it shows the completed offense. The indict- 
ment in this case was for a conspiracy under section 37 of the Penal 
Code (section 10201) to commit the offense denounced by section 238 
of the same Code. The trouble with the contention of counsel is that 
an examination of the indictment shows that it doe^ not charge a 
completed offense. It is nowhere alleged in the indictment that in- 
toxicating liquors were in fact delivered and shipped to any of the 
conspirators in the names of fictitious persons. It is charged that 
Grant and his co-conspirators conspired together to have P. V. Kelly 
and Jess Lake, as agents and employes of an express company, de- 
liver intoxicating liquors in the names of fictitious persons to Frank 
Cole and Clarence Squires. But it is nowhere alleged that such de- 
liveries were in fact made. It thus appears that the indictment does 
not present the question sought to be raised. 

The judgment of the court below is therefore affirmed. 
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DIXON ▼. ANDERSON. 

(Ctonilt Court of Appeals, B\)urth Clrcnlt. July 26, 1018.) 

No. 1630. 

1. Contracts ^=>313(1) — ^Anticipatoby Bbeaoh. 

If one of the parties to an executory contract avowedly and unequlvo- 
cally repudiates it, the other party is not obliged to wait until the time 
fixed for performance, but may sue to establish his rights as soon as the 
contract is broken. 

2. F>XCHANOE OP PbOPEBTY ^spl — CONTBAOT — CONSTBUCTION. 

A contract by which defendant agreed to sell plaintiff certain apart- 
ment houses, and plaintiff agreed to sell defendant a f&rm, fixing tlie 
date of transfer and the adjustmen^t of taxes, interest, and insurance, but 
in which neither party expressly agreed to buy the other's property, was 
an agreement for an exchange of properties, and not merely two sQpa.- 
rate and distinct options to purchase. 

3. BXOHANQE OF PBOPEBTT ^=93(1) — CONTBAOT — CONSIDERATION. 

The agreement of one party to exchange certain property was the 
consideraticm for the similar agre«nent of the other party, so that both 
became bound by signing a written contract . 

4. Equity ^=»362—Bili/— Dismissal — Qrounds. 

On a bill for specific performance, an objection by defendant that the 
contract could not be enforced, because it was not signed l^ his wife, not 
arising on the allegations in the bill, furnished no ground for its dismissal. 

5. Specipio Pebfobkance ^5»106(1)— Parties — ^Wife of Defenuant. 

On a bill for specific performance of an agreement for an exchange of 
properties, not signed by defendant's wife, she was not a necessary party, 
as, if she was unwilling to Join in the conveyance, the court might never- 
theless reguire defendant to execute a deed in accordance with his con- 
tract 

6. Specific Pehfobhance ^=s»117 — Wife's Joinder in Husband's Convey- 

ance — ^Matters to be Proved. 

A wife's vdllingness to Join in her husband's conveyance or exdiange 
of properties need not be affirmatively shown, as the law presumes her 
willingness to unite with him in conveying the property which he has 
agreed to convey. 

7. Specific Pebfobmancb «s»129 — Rsuef— Pabtial PebfoIeucancb. 

Where defendant contracted to sell plaintiff two apartment houses for 
a certain sum in exchan^ for a farm, and, before plaintiff's suit for 
specific performance, disposed of one of the houses, he would be com- 
pelled to convey the other to plaintiff, and to pay plaintiff the ascer 
tained value of the one sold. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Bill for specific performance by C. S. Dixon against T. J. Ander- 
son. Decree for defendant dismissing the bill wi&out prejudice, and 
plaintiff appeals. Reversed and remanded. 

Luther B. Way, of Norfolk, Va. (Pender, Way & Foreman, of Nor- 
folk, Va., on the brief), for appellant. 

Harry K. Wolcott and H. C. Sherritt, both of Norfolk, Va. QNol- 
cott, Wolcott, Lankf ord & Kear, of Norfolk, Va., on the brief), for ap- 
pellee. _ 

^s>F0T othtT cases see same topic ft KEY- NUMBER in all Key-Numbered DIseets ft Indeje» 
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Before PRITCH ARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. On defendant's motion the court below 
dismissed plaintiff's bill without prejudice, and he appeals. The al- 
legations of his bill may be thus summarized : 

Under date of MsLy 24, 1917, both parties signed a contract, drawn 
by themselves, by which Anderson agreed to sell to Dixon two apart- 
ment houses in the city of Norfolk, Va., known as the West End and 
the Panacea, for the sum of $50,000, and Dixon agreed to sell to An- 
derson a farm in Beaufort, N. C, with certain live stock and farming 
implements, for the sum of $40,000. Anderson did not in express 
terms agree to buy the farm, nor did Dixon in express terms agree to 
buy the apartment houses. The concluding paragraph of the contract 
reads as. follows: 

"This agreement is written in duplicate, and is signed and agreed to by both 
of parties named, which is attached hereto and is witnessed. This transfer is 
to take effect as of December 1, 1917. Tax, interest and insurance to be ■ 
prorated as of this date." 

About July 16, 1917, Anderson served written notice on Dixon that 
he would not carry out the contract, and Dixon in turn promptly noti- 
fied Anderson that he intended to fully perform on his part, and that 
he expected Anderson to do the same. A few days later, by deed dated 
July 24, 1917, Anderson, without the knowledge of Dixon, sold the 
West End apartment to one Fox. On learning of this two or three 
weeks afterwards, Dixon instructed his representative to ask Anderson 
whether he intended to carry out the contract; but Anderson again de- 
clared he would not, and that he repudiated it altogether. Thereupon, 
on the 4th of September, Dixon brought this suit for specific perform- 
ance. Besides the usual averments that plaintiff has at all times been 
ready, able, and willing to fully perform his part of the contract, 
and that defendant has wholly refused to perform, the bill alleges 
an agreement between the parties, when the contract was signed, that 
the price of the West End was $30,000, and the price of the Panacea 
$20,000. A copy of the contract is filed as an exhibit and made a part 
of the bill. The prayer for relief is to the effect, among other things, 
that if the court be without power to compel a conveyance of the West 
End apartment, because of its sale to an innocent third party, the de- 
fendant be required to convey the Panacea apartment, and that plain-: 
tiff have a money judgment for the balance due him in that case, ac- 
cording to the agreed values of the respective properties. 

[1] In support of the decree of dismissal it is argued that the suit 
was prematurely brought, because the contract was not to be performed 
until the following December. The contention is clearly untenable. It 
is well settled that, if one of the parties to an executory contract avow- 
edly and unequivocally repudiates it, the other party is not obliged to 
wait until the time for performance arrives, but may sue to establish 
his rights as soon as the contract is broken. Roehm v. Horst, 178 U. 
S. 1, 20 Sup. Ct. 780, 44 L, Ed. 953; Payne v. Melton, 67 S. C. 233, 
45 S. E. 154; 36 Cyc.'771 ; Miller v. Jones, 71 S. E. 248, 68 W. Va. 
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526, 36 L. R. A. (N, S.) 406. In the last-named case, which appears 
directly in point, the court cites a number of Virginia and West Vir- 
ginia decisions, and says : 

*'Most of the above cases were actions at law for damages for l>rea<di of 
contract; but we do not perceive that any different rule applies in equity, pro- 
vided the contract is such a one as equity can and will enforce spedflcally. 
In case of such a contract the injured party may elect his remedy ; he may 
either sue at law for the breach, or he may sue in equity for spedfio per- 
formance." 

[2, 3] It is also argued that the contract is unenforceable for want 
of consideration, because plaintiff did not expressly agree to buy the 
apartment houses, and defendant did not expressly agree to buy the 
farm. It is even contended that no mutual contract was entered into, 
but that the writing in question merely "contains two separate and dis- 
tinct options to purchase, each option as widely separated sk though 
written on separate sheets of paper." This can hardly be regarded as 
a serious contention, since it is obvious from the instrument itself that 
what the parties intended and agreed to was an exchange of properties, 
and nothing else can be made of it. In no other reasonable way is it 
possible to explain the simultaneous promise of each to sell to the other, 
and the joint provision for adjusting taxes, interest, and insurance as 
of a stated date. It follows that the agreement of one party was the 
consideration for the agreement of the other party, and that both be- 
came bound by signing the undertaking. Butler v. Thomson, 92 U. S. 
412, 23 L. Ed. 684; Lenman v. Jones, 222 U. S. 51, 32 Sup. Ct. 18, 
56 t. Ed. 89; Preble v. Abrahams, 88 Cal. 245, 26 Pac. 99, 22 Am. 
St. Rep. 301 ; Ferguson v. Getzendaiier, 98 Tex. 310, 83 S. W. 374; 
Smokeless Fuel Co. v. Seaton, 105 Va. 170, 52 S. E. 829; 9 Cyc. 333; 
39 Cyc. 1206. 

[4-6] It is further argued that the contract cannot be enforced, be- 
cause it was not signed by defendant's wife, and she is not made a 
party to the suit. But this objection does not arise on the allegations 
of the bill, and therefore furnishes no ground for its dismissal. The 
wife is not a necessary party, and her willingness to join in the convey- 
ance need not be affirmatively shown. Campbell v. Beard, 57 W. Va. 
501, 50 S. E. 747. In a case like this the law presumes that the wife 
will be willing to unite with her husband in conveying the land which 
he has agreed to sell. If the fact turns out otherwise by answer and 
proof, the court may; nevertheless require the husband to execute a 
deed in accordance with his contract. Rodman v. Robinson, 134 N. C. 
503, 47 S. E. 19, 65 L. R. A. 682, 101 Am. St. Rep. 877; Brown v. 
Eaton, 21 Minn. 409. And so it is distinctly held by the Supreme Court 
of Appeals of Virginia in Steadman v. Handy, 102 Va. 382, 46 S. E. 
380; the headnote reading as follows: 

"If th^ vendee is wllUng to accept the title contracted for, his rights are un- 
affected by the outstanding inchoate right of dower of the vendor's wife. Nor 
can the vendee he defeated in his right to specific performance of the con- 
tract according to its terms hy the fact that he may ultimately have to resort 
to the covenant of general warranty contracted for to protect himself against a 
claim of dower asserted hy the vendor's wife after the death of her husband.*** 
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Of the objection that no specific provision was made for the pay- 
ment of the $10,000, which on the face of the contract would be due 
from plaintiff to defendant it is enough to say that defendant's sale 
of the West End apartment, in violation of his agreement with plain- 
tiff, has taken that question out of the case. Nor would it stand in 
the way if defendant were now able to fully perform his engagement, 
since in' that case the court would require plaintiff to pay the agreed 
difference, which is a matter of the simplest calculation, between the 
value of the farm and the value of the apartment houses. 

[7] It goes without saying that defendant should not be excused 
from such performance as is yet in his power, because complete per- 
formance has been prevented by his own wrongful act. The contract 
signed by him is of unmistakable import, its terms and subject-matter 
are perfectly definite, and its validity not open to "serious question. If 
in disregard of his obligation he has put himself in a position where 
he cannot convey both the apartments, it is only just that he be com- 
pelled to convey the one he still holds, and to pay plaintiff the ascer- 
tained value of the one he has sold. 

The decree appealed f roifi must be reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. 

Reversed. 



EOSS et al. ▼. MILIiBR, 

(Circuit Court of Appeals, Fourth Circuit. July 2, 1918.) 

No. 1617- 

1. CoiTBTS <Ss9264(2) — ^Federal Coubtb— Divebsitt or CmzsNSHiP—" Ancil- 

lary Suit." 

Suit to cancel, as procured by fraud, a release of Judgment, and to sub- 
ject an equity in land to payment of the judgment, is ancillary and sup- 
plemental to the suit in which the judgment was recovered, and so, with- 
out regard to the citizenship of the parties, may be maintained in a fed- 
eral court where the judgment was recovered. 

[Ed. Note. — For other definitions, see Words and Phrases, Ancillary 
Suit.] 

2. Abatement and Revival ^=»8(8) — Pendency of Otheb Suit— Identity op 

Subject- Matteb. 

Suit to cancel release of judgment and subject land to payment of the 
judgment will not be dismissed because of pendency of other suit differ- 
ing only as to the land; the subject-matter, because of such difference, 
not being the same. 
8. Equity (8=»148(3)— Multzfabiousnbss. 

Bill to cancel release of judgment and to subject equity in land to 
payment of the judgment is not multifarious; the cancellation being but 
incident to the real purpose of the litigation. 

Appeal from the District Court of the United States for the Southern 
District of West Virginia, at Bluefield ; Benjamin F. Keller, Judge. 

Suit by William. E. Ross, administrator of R. R. Henry, deceased, 
and others, against R. B. Miller. From a decree of dismissal, plaintiffs 
appeal. Reversed and remanded. 

^=9For other casM see ume (opic ft KBY-NUMBBR in all Key-Numbered Digests ft ladexes 
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James S. Kalile and Samuel W. Williams, both of Bluefield, W. Va., 
for appellants, 

John Kee and Russel S. Ritz, both of Bluefield, W. Va. (Joseph M. 
Sanders, of Bluefield, W. Va., on the brief^, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The above-named appellants were plain- 
tiffs below, and will be so designated in this opinion; the appellee will 
be referred to as defendant. These facts appear : 

On May 8, 1915, in the District Court of the United States for the 
Southern District of West Virginia, at Bluefield, one Randolph Henry 
recovered judgment against the defendant, R. D. Miller, for $5,165 and 
costs, which judgment he assigned on the same day to R. R. Henry, 
then and until his death in the following October a citizen of Tazewell 
county, in the state of Virginia. In July, 1915, execution was issued on 
this judgment for the benefit of the assignee, and the sum of $167.80 
collected as of November 20th of that yeaj; the balance remains un- 
paid. 

The will of R. R. Henry appointed, as executrix his daughter, Lucy 
Henry Walker, at that time a widow residing in the city of Washing- 
ton, and she qualified as such when the will was admitted to probate in 
Tazewell county shortly after the testator's death. By the terms of the 
will the judgment in question became a part of the residuary estate. 
On June 23, 1917, Mrs. Walker was married to Samuel W. Williams, 
of Wytheville, Va., and her residence thereupon became the residence 
of her husband. Just before the marriage, and on the same day, she 
executed a release of the judgment, for the recited consideration of 
$250, which release was recorded soon afterwards in the clerk's office of 
the court in which the judgment was rendered. 

On the 24th of July, 1917, Mrs. Williams, as executrix of R. R. 
Henry, filed a bill in equity in the circuit court of Bland county, Va.^ 
against R. D. Miller and Randolph Henry, assignor of the judgment, 
to set aside the release executed by her, on the ground that it had been 
procured by fraud, and to subject to the payment of the judgment cer- 
tain tracts of land in that county which Miller had acquired. On his 
petition, showing that he was a nonresident of the state, the^ cause was 
removed to the District Court of the United States for the Western 
District jof Virginia, where it remains pending and undetermined. 

Then, on August 25, 1917, the plaintiffs brought this suit, in the 
court in which the judgment against Miller was originally recovered, to 
set aside the release given by Mrs. Williams, on the ground that it had 
been procured by fraud, and to subject to the pa3anent of the judgment 
the equity of Miller in certain real estate in Mercer county, W. Va., 
which had been purchased by him some two months before, and on 
which he had paid at the time the sum of $5,000 ; the balance being 
secured by a deed of trust on the property. It appears from the bill of 
complaint that the plaintiff Ross is a citizen and resident of Mercer 
county, in the state of West Virginia, and the duly appointed adminis- 
trator in that state of the estate of R. R. Henry, deceased; that the 
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plaintiff Lucy Henry Williams is a citizen and resident of the state of 
Virginia, and by due appointment under the laws of that state the ex- 
ecutrix of the last will and testament of R. R. Henry, deceased ; and 
that the plaintiff Randolph Henry is likewise a citizen and resident of 
the state of Virginia. All the defendants are stated to be citizens and 
residents of Mercer county, in. the state of West Virginia. 
• The answer of defendant Miller on the merits is an explicit and de- 
tailed denial of any fraud or misrepresentation in obtaining the release. 
He also sets up in defense the pendency of the suit brought by the ex- 
ecutrix in the circuit court of Bland county, Va., as above stated, makes 
the plaintiff's bill in that case a part of his answer, recites its removal 
to the federal court on his petition, alleges that the parties and cause of 
action are the same in both suits, and accordingly asks that this suit 

' *'be abated and dismissed." The answer of defendant Ritz, from whom 
Miller bought the real estate in question, admits the sale of the property 
and the receipt of $5,000 on account of the purchase price, denies that 
any further payment has been made or become due, and sisks that his 
interest be protected. It does not appear that defendant Pollock, the 
trustee named in the deed of trust, has filed an answer. 

Upon these pleadings Miller moved to dismiss the bill of complaint 
{1) for want of equity, and (2) for want of jurisdiction, because no fed- 
eral question is involved and the requisite diversity of citizenship is 
lacking. Other grounds were stated in the motion ; but, as they were 
virtually abandoned at the argument, any mention of them may be 
omitted. The court below sustained the motion and dismissed the bill, 
though whether upon one or both the grounds specified is only infer- 
able from the record. The plaintiffs thereupon moved the court to 
suspend its decision and retain the cau9 on ttie docket until the deci- 
sion of the case removed to and pending in the Western district of Vir- 
ginia ; but the motion was overruled. Their further motion to strike 
out the names of William E. Ross, administrator, and Randolph Hen- 
ry, as plaintiffs, and to make them both defendants, was also overruled. 
[1] Upon consideration of these facts, we are of opinion that the 
court below was not deprived of jurisdiction by the circumstance that 
one of the plaintiffs is a citizen of the same state as the defendants. 
It has long been settled that a suit which is ancillary and supplemental 
to an original suit may be maintained in a federal court, without re- 

.gard to the citizenship of the parties. Freeman v. Howe, 24 How. 
450, 16 L. Ed. 749; Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633, 
17 L. Ed. 886; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145; Pacific R. R. of Mo. v. Missouri Pacific Ry., Ill U. S. 
505, 4 Sup. Ct. 583, 28 L. Ed. 498 ; Johnson v. Christian, 125 U. S. 642, 
S Sup. Ct. 989, 1135, 31 L. Ed. 820; Root v, Woolworth, 150 U. S. 401, 
14 Sup. Ct. 136, 37 L. Ed. 1123. In Wayraan v. Southard, 10 Wheat 
1, 6 L. Ed. 253, Chief Justice Marshall said: 

''The jurisdiction of a court is not exhausted by the rendition of its Judg- 
ment, but continues until that judgment shall be satisfied." 

And Mr. Justice Clifford, in Riggs v. Johnson County, 6 Wall. (73 
U. S.) 166, 18 L. Ed. 768, upholding a mandamus to levy a tax for the 
payment of a judgment, says: 
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' ''Process subsequent to Judgment Is as essential to Jurisdiction as procen 
antecedent to judgment ; else tlie judicial power would be incomplete and en- 
tirely inadequate to the purposes for which it was conferred by the Constitu- 
tion." 

The definition in the cited cases of a dependent and supplementary 
suit seems clearly to cover the instant case, and therefore to place it in 
the class of which federal courts have jurisdiction, irrespective of the 
citizenship of the parties ; for, if an equity suit can be maintained in 
a federal court, without diversity of citizenship, to restrain or set aside 
a judgment at law in that court, because the equity suit is ancillary and 
supplemental, as the Supreme Court distinctly holds in Krippendorf v. 
Hyde, supra, it would appear to follow as a matter of course that an 
equity suit is likewise maintainable to enforce the pa3mient of such a 
judgment, although it happens, as in this case, that one of the plain- 
tiffs and all the defendants are citizens of the same state. The prin- 
ciple upon which the decisions referred to are based is, as we conceive, 
that a federal court, by virtue of its jurisdiction to render the original 
judgment, has also full jurisdiction of any appropriate proceeding for 
the collection of that judgment, whatever may be the residence of the 
interested parties. 

Nor, in our judgment, is the principle anv the less applicable to the 
suit at bar because it seeks to cancel the release as well as to enforce 
the judgment. The subordinate character of the suit is fixed by its 
primary purpose, which is to subject the equity of Miller in certain real 
estate to the pByment of the original judgment recovered against him 
in the same court, and it does not lose the status of a dependent and 
ancillary suit by the circumstance that, as incident to its ultimate and 
principal object, the cancellation is sought of a release alleged to have 
been obtained by fraud. In other words, the supplementary nature of 
the suit is not changed or affected by the needed removal of an ob- 
stacle to its prosecution. The conclusion is therefore reached that the 
court below had jurisdiction to hear and decide the cause. 

[2] We are also of opinion that the dismissal of plaintiffs' bill cannot 
be sustained by the pendency of a similar suit, previously^ brought, in 
the state of Virginia. Treating that suit as though begun in the feder- 
al court ;to which it has been removed, and granting, as defendant ar- 
gues, that federal courts of different districts are not foreign to each 
other, the conclusive answer to his contention nevertheless is that the 
subject-matter of the two suits is not the same. True, both of them 
seek to set aside the same release and to enforce the same judgment; 
but the lands sought to be charged in one case are in Virginia, while in 
the other the lands sought to be charged are in West Virginia. As 
above held, the cancellation of the release is only an incident to the 
main purpose of the suits, namely, the collection of the judgment 
against Miller, and we are not aware of any legal objection to concur- 
rent suits for that purpose in different jurisdictions, whether federal 
or state, where the defendant has property that can be reached. Such 
suits have the same parties, to be sure, and are based on the same judg- 
ment; but they diflfer in subject-matter because each is concerned with 
a separate piece of property. Of course, there can be but one satis- 
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faction, for there is only one judgment to be enforced. Whatever^ 
therefore, may be realized in the suit first concluded must be credited in 
the suit that remains pending; and there is ample authority to protect 
against double recovery. Moreover, it is not here questioned that the 
court below has full discretion to stay the prosecution of this suit, or 
postpone its trial, to await the outcome of the prior Virginia suit All 
we have occasion now to decide is that both can be maintained at the 
same time, though brought for the same ultimate purpose, and that the 
pendency of the first is not adequate ground for dismissing the second. 

[3] If, as we hold, the cancellation of the release be but incident to 
the real purpose of the litigation, it is obvious that the bill is not mul- 
tifarious, and that contention needs no further answer. Of the merits 
it is enough to say that the bill makes out a prima facie case, and that 
no sufficient reason appears for denying a trial of the issues. The de- 
cree of dismissal must accordingly be reversed, and the cause remand- 
ed for further proceeding^ not inconsistent with this opinion. 

Reversed. 



DOWNEY T. GBRBIAN ALMANCB INS. OO. et al. 

(Oircuit Court of Appeals, rourtli Circuit. July 2, Idia) 

No. 1614. 

iNSTntAKOE ^s>282(14) — Fibb Insubancb Policies — Oonstbtjction. 

Where a fire poUcy, which Insured a building In a spedfled amount 
and personal property In a specified amount, provided that the entire 
policy should be void If the subject of Insurance be personal property and 
be or become Incumbered by a chattel mortgage, the fact that the per- 
sonal property was mortgaged does not Invalidate the Insurance on the 
building, for the policy, which was on the standard New Tork form pre- 
scribed by the laws of West Virginia, should be given the effect of two 
different contracts, one applicable to the building, and the other to the 
personalty. 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Alston G. Dayton, Judge. 

Action" by William W. Downey, receiver of the Stewart Vehicle 
Company, against the German Alliance Insurance Company and an- 
other. There was a judgment on directed verdict for defendants, and 
plaintiff brings error. Reversed. 

John O. Henson, of Martinsburg, W. Va., and Malcolm Jackson, of 
Charleston, W. Va., for plaintiff in error. 

W. Calvin Chestnut, of Baltimore, Md., and John W. Davis, of 
Clarksburg, W. Va. (Allen B. Noll, of Martinsburg, W. Va., on the 
brief), for defendants in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. For a detailed statement of facts refer- 
ence is made to the opinion of this court in the kindred case of Hart- 
ford Fire Insurance Co. v. Downey, Receiver, 223 Fed. 707, 139 C. C. 

^s»For other cases nee same topic & KBY-NT7MBBR in all Key-Numbered Digests A Indexes 
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A. 237. On September IS, 1912, the factory and its contents of tfie 
Stewart Vehicle Company, of Martinsburg, W. Va., were destroyed by 
fire. The insurance in force was $21,500 on the building, $80,500 on 
the stock of merchandise, and $5,500 on the machinery, or a total of 
$107,500, which is approximately the amount at which file loss was ad- 
justed. The policies were all of the New York standard form, pre- 
scribed also by the laws of West Virginia, and contained the following 
provision : 

"l^ls entire policy shall be void if ♦ • ♦ the subject of insurance be 
personal property and be or become incumbered by a chattel mortgage." 

Claiming that this provision had been violated, the insurance compa- 
nies refused payment of the loss, and thereupon, in 1913, suits were 
brought against them by plaintiff in error, who had been appointed re- 
ceiver of the vehicle company shortly after the fire. Some of the suits 
were brought in the state courts at Martinsburg, and others in the 
United States District Court for the Northern District of West Vir- 
ginia. The first case tried Wlas the one against the Hartford Fire In- 
surance Company, supra, whose policy covered merchandise only. The 
judgment for plaintiff in that case, entered upon a verdict of the jury, 
was reversed by this court on the ground that the undisputed evidence 
showed that the insured property' had "become inctmibered by a chattel 
mortgage," which avoided the policy, and that therefore the trial court 
should have directed a verdict for the defendant. A petition for re- 
hearing was considered and denied. In the meantime, and before the 
decision of this court, the case against the National Fire Insurance 
Company was tried in the state court, with the result of a verdict and 
judgment for plaintiff. That judgment was affirmed, some months 
after our decision in the Hartford Case was announced, by the Su- 
preme Court of Appeals of West Virginia. Downey, Receiver, v. Na- 
tional Fire Insurance Co., 77 W. Va. 386, 87 S. E. 487. Thereupon 
the receiver applied to the Supreme Court of the United States for a 
certiorari in the Hartford Case, but the application was refused. 241 
U. S. 671, 36 Sup. Ct. 722, 60 L. Ed. 1230. 

The case. against these defendants, tried in September, 1917, was 
submitted by stipulation of counsel on the proofs of record here in the 
Hartford Case, and consequently as regards the chattel mortgage the 
same facts precisely are again before us. The only difference is that 
the policy now under review was not on merchandise only, but partly 
on the building and partty on the merchandise, and this presents a ques- 
tion of law which did not arise in the former suit. The court below, 
following our decision in the Hartford Case, directed a verdict for de- 
fendant as to the entire policy, thereby holding in effect that it was an 
indivisible contract, which was wholly avoided by the breach of the 
chattel mortgage condition. 

The elaborate argument of plaintiff in error for a reversal of our 
former decision is quite unconvincing. It seems for the most part to 
miss the point. There is no dispute as to the meaning of the policy, 
or of the statute which prescribes its form. All parties agree that a 
violation of the chattel mortgage provision avoids the policy; all agree 
that, if the bonds in question were actually pledged to the Trust Corn- 
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pany, that pledge constituted a chattel mortgage within the meaning 
of the policy ; and all agree that, if such a pl^ge was made, the plain- 
tiff cannot recover for the personal property destroyed. As to that 
property the sole question is one of fact as to whether or not a pledge 
of the bonds had been consummated before the fire. We held in the 
Hartford Case that this question was improperly submitted to the jury, 
because the uncontradicted evidence showed beyond any reasonable 
doubt that the bonds had been completely and unconditionally pledged 
prior to the fire; and our reasons for so holding are stated at some 
length in the opinion above cited. It is enough to say that we adhere 
to that ruling, and ^ with the more confidence because it seems to us, 
after studious re-examination, that fair-minded judgment can reach 
no other conclusion on the record here presented. In this court the 
question is not open to further discussion. 

Is the policy in suit a divisible contract? It recites that the "aggre- 
gate amount insured" is $9,000, the rate 1.25 and 1.50, and the pre- 
mixmi $127.50. The insured property is described, in a typewritten 
statement pasted on the printed form, headed **The Stewart Vehicle 
Company,'^ and containing two separate items or paragraphs, as fol- 
lows : 

"$3,000.00— On their three story and basanent brick Irattdln^," eta 
"$6,000.00 — On their buggies manutactored and In the process of manufae- 
ture," etc. 

The aggregate premium is the 1.25 rate applied to $3,000, plus the 
1.50 rate ai>plied to $6,000. It will thus be seen that two distinct 
classes of property were insured, each for a separate and specified sum. 
Both classes were included in the mortgage given by the vehicle com- 
pany, but concededly the giving of that mortgage affected in no wise a 
policy confined to the building. This being so, we find it difficult to 
see why a policy which insUred the building for a stated amount, and 
as a separate subject of insurance, should be held invalidated as to 
that insurance by the chattel mortgage provision in question, merely 
because the same policy also covered, as another and distinct subject 
of insurance, a quantity of personal property as to which it became in- 
validated by the incumbrance of a chattel mortgage. 

It is a matter of common knowledge that an insurance agent usually 
represents a number of companies, and must do so in order to carry a 
large risk, like a factory and its contents, because only a small part of 
such a risk will be taken by any one company. For example, the in- 
surance in question embraced about 40 policies, some on the building 
alone, some on the stock alone, others on building and stock, and still 
others on building, stock, and machinery. Ordinarily, the distribution 
among the various companies of a risk of this kind is not directed, or 
even known in advance, by the insured, but left to the judgment and 
discretion of the agent ; and this for the reason that, as a rule, the in- 
sured is indifferent as to how or where the aggregate insurance shall 
be placed. It therefore seems to us that the inclusion in the policy in 
, suit of both building and merchandise, each for a specified amount and 
as a distinct subject of insurance, was a mere incident of insuring the 
entire property, which should not charge the vehicle company with the 
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consequences now asserted. In other words, whilst this policy is in 
form a single contract, it is in substance and effect two contracts, each 
separate from the other and complete in itself, and so in our opinion it 
should be regarded for the purpose now in hand. Moreover, it is to 
be noted that the one standard form of policy is used for all classes of 
property, though obviously some of its provisions are applicable to 
one class, but not to-another. For this reason, also, we think a viola- 
tion of the chattel mortgage clause, which relates, to personal prop- 
erty only, should not be permitted, in a case like this, to vitiate the 
separate realty insurance, which may happen to be included with the 
separate insurance of merchandise in the same poHgy. To hold in such 
case that the entire poli<;y is avoided is to construe the clause as though 
it read, "if the subject of insurance or any part thereof be personal 
property and be or become incumbered by a chattel mortgage," which 
would give the clause a meaning not required by its language, not fairly 
applicable to the facts, and not consistent with justice to the insured. 

The distinction appears to be this : A blanket policy, which insures 
two or more classes of property for a gross sum, as a single subject of 
insurance, without separation into items, and without specifying the 
amount for which each classes insured, has been held an indivisible 
contract, which would be wholly avoided bv a violation of the chattel 
mortgage condition. Such a policy was before the court in Fries- 
Breslin Co. v. Star Fire Ins. Co., 154 Fed. 35, 83 C. C. A. 147, relied 
upon by defendants in error. Such also was the policy in Dumas v. 
Northwestern Nat, Ins. Co., 12 App. D. C. 245, 40 L. R. A. 358. But 
where, as in tins case, the two classes of property insured are clearly 
and definitely separated, each being made a distinct subject of insur- 
ance, and each being insured for a specified sum, it seems but reasona- 
ble to hold that the contract is divisible, and that the insurance on the 
building is not avoided by a chattel mortgage, which invalidates the 
insurance on the personal property. 

It would serve no useful purpose to review the conflicting decisions 
upon the question here considered. As we read the cases, the decided 
weight of state authority supports the views above expressed. In New 
York, where the standard form originated, the divisibility of an in- 
surance contract like the one before us has been repeatedly affirmed. 
Merrill v. Agricultural Ins. Co., 73 N. Y- 452, 29 Am. Rep. 184, fre- 
quently cited with approval ; Knowles v. Am. Ins. Co., 142 N. Y. 641, 
37 N. E. 567; Kieman v. Dutchess Co. Mutual Ins. Co., 150 N. Y. 
190, 44 N. E. 698; Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 
N. E. 914, 6 Ann. Cas. 81. Some of the decisions of other states to 
the same effect are Radford v. Car wile, 13 W. Va. 660; Fisher v. Ins. 
Co., 74 W. Va. 694, 83 S. E. 729, L. R. A. 1915C, 619; Commercial Ins. 
Co. V. Spankneble, 52 111. 53, 4 Am. Rep. 582 ; Light v. Greenwich Ins. 
Co., 105 Tenn. 480, 58 S. W. 851 ; Trabue v. Dwelling House Ins. Co., 
121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523; and 
Bills V. Hibernia Ins. Co.. 87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 706, 
47 Am. St. Rep. 121, in which the subject is discussed at length. 

The federal cases are few in number. Four only are cited by de- 
fendants. Atlas Reduction Co. v. New Zealand Ins. Co., 138 Fed. 497, 
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71 C. C. A. 21, 9 L. R. A. (N. S.) 433, throws no light on the question 
and may be disregarded. Fries-Breslin Co. v. Star Fire Ins. Co., su- 
pra, and Dumas v. Northwestern Nat. Ins. Co., supra, are not in point, 
as we think, for they deal with blanket policies which seem clearly dis- 
tinguishable. In McKeman v. North River Ins. Co. (D. C.) 206 Fed. 
984, a policy similar to the one in suit was held not divisible ; but, with 
all respect for the learned judge who decided that case, we cannot ac- 
cept the theory of a constructive increase of the building risk result- 
ing from a chattel mortgage on its contents. It is understood that in- 
surance companies give consent almost as a matter of course to the 
execution of mortgages on the insured property, unless some excep- 
tional reason induces refusal. When a large amount is placed on dif* 
► ferent classes of property, as a store" or factory and its stock of mer- 
chandise, the risk is not in fact regarded as entire, for the companies 
issue indiscriminately separate policies on each class, or policies cover- 
ing both classes, according to their own judgment or interest, as ap- 
pears to have been done in the present instance. In short, in the cir- 
cumstances of this case, and in the absence of any authority which 
should control our decision, we are constrained to hold that the policy 
in question was not avoided as to the $3,000 of insurance on the build- 
ing of the vehicle company. 

It follows that the court below was in error in directing a verdict 
for defendant on die entire policy, but should have directed a verdict 
for plaintiff for the amount of insurance cm the building. 

Reversed. 



FERGUSON et al. ▼. BABCOCTK LUMBER ft LAND CO. 

(Circuit Court of Appeals, Fourtli Circuit. July 6, 1»1&) 

No. 15S9. 

1. Judgment ^3»^»^Collateblal Attaok — TxtiIjb to Ljlnd— Validity — ^Jur- 

isdiction. 

The general rule Is that a Judgment of a court purporting to adjudicate 
the title to land outside the limits of Its territorial Jurisdiction is void 
for lack of Jurisdiction and will be treated as a nullity wherever en- 
countered. 

2. Courts ^=»266 — Fbdebal Coubtb — Jurisdiction — Tma to Land — Cm- 

ZENSHIF. 

One claiming title to land under a grant from one state as to land situ- 
ated therein may sue to recover It from citizens of another state claim- 
ing under a grant from that state, In the United States courts of the first 
state, and have the title finally adjudicated l^ that court 
S. JuDOHENT ^s>747(5) — Fedebal Courts — Conclusiveness — Parties. 

Where the United States Circuit Court for the Eastern District of 
Tennessee had Jurisdiction of a suit to quiet plaintiff's title to land 
alleged to be in Tennessee, and to cancel defendants' grants from North 
Carolina, Its decree for complainant was conclusive of the rights of par- 
ties, and available to the complainant and to those claiming under him, 
against the defendants and those claiming under them. 
4. JuDOMENT ^=>S13 — Fuix Faith and Credit — ^Decree. 

Where the United States Circuit Court for the Eastern District of 
Tennessee had Jurisdiction of a suit to quiet plaintiff's title to land alleged 

^ssFor other cases lee sam* topic it KBY-NUMBBR in aU Key-NomlMred Dlgesti A Indexes 
252 F.— 45 
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to be In Tennessee, and to cancel defendants' grants from North OaroQiuu 
all other courts of the United States were bound to give full faith and 
credit to its decree. 

5. Equity «=>418 — Tttle to Land— Decbbe Pho Oonfesso. 

On a bill in the United States Circuit Oourt for the Eastern District 
of Tennessee to quiet title to land, etc., a necessary party defendant, resi- 
dent in North Carolina, who had been legally served and thereby reqalred 
to meet the allegations that the land was in Tennessee, by his default 
admitted that the land was in that state, and brought himself within Act 
March 3. 1875, c. 137, § 8 (Comp. St. 1916, § 1089), so as to entitle the court 
to enter Judgment against him. 

6. Judgment ^=>651 — Dbobee Pbo Convebso— Effect. 

A defendant was as fully bound by a duly rendered decree pro con- 
fesso against him as if he had resisted the suit. 

7. Judgment ^=>813 — Full Faith and Cbedit — Ebboneous CoNarrBUcnoK— ^ 

Evidence. 

Evidence, however convincing, that the United States Oircnit Coort for 
the Eastern District of Tennessee reached an erroneous conclusion in t 
suit to quiet title to land, involving the question whether the land was in 
that state or in North Carolina, could not affect the credit and condosiTe- 
ness of its decree for complainant in any court to which it was presented. 

8. Judgment ^=>0«0 — Conclusiveness — Void Decbee — Effect of Affibmance, 

After a decree for complainant in the United States Circuit Court for 
the Eastern District of Tennessee, in a suit to quiet title to land invcrivlng 
the question of its location in Tennessee or in North Carolina, the C^r- 
cult Court's dismissal of a bill of review on the merits, atflrmed on appeal 
to the Circuit Court of Appeals, and on certiorari by the United States 
' Supreme Court, all after discovery of a plat showing that the land was in 
North Carolina, amounted to an afBrmation of the validity of the Circait 
Court's original decree. 

9. Judgment ^=s»660 — Conclusiveness — ^Void Decbee — ^Effect or Affibxaiice. 

An adjudication of the United States Supreme Oourt in a suit between 
the two states that the land was in North Carolina, made pending the bill 
of review, did not impair the validity of that decree. 

Pritchard, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the West- 
em District of North Carolina, at Asheville; James E. Boyd, Judge. 

Bill to quiet title by the Babcock Lumber & Land Company against 
J. W. Ferguson and J. C. Blanchard. From a decree for compliant 
(243 Fed. 623), defendants appeal. Affirmed. 

Mark W. Brown and F. A. Sondley, both of Asheville, N. C, for 
appellants. 

James G. Merrimon, of Asheville, N. C, and John Franklin Shields, 
of Philadelphia, Pa. (John S. Adams, of Asheville, N. C, on the brief), 
for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Babcock Lumber & Land Company 
filed its bill on January 20, 1917, in the District Court for the Western 
District of North Carolina to quiet its title to a tract of land on Slick 
Rock creek in that state against, the claims of the defendants, J. W. 
Ferguson and J. C. Blanchard. The defendants answered, setting up 
title in themselves. The District Court held that the complainant had 

^s^For other cases see same topic & KBY-NUMBBR In all Key-Numberod Dlgesto t Indexes 
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shown good title and decreed accordingly. The appeal mainly depends 
on the question whether a decree made in 1896 by the United States 
Circuit Court for the Eastern District of Tennessee in the case of Chas. 
Hebard against D. W. Belding and others, involving title to a large 
tract including the land in dispute, is binding on the defendants. The 
complainant in this case derives title from Hebard, the successful com- 
plainant in the Tennessee suit ; the defendants derive title from R. L. 
Cooper, one of the defendants in that suit If the decree there made 
was valid, then the complainant's title is good ; if it is void for lack 
of jurisdiction of the Circuit Court for the Eastern District of Tennes- 
see, the complainant has no title to the land under it against the de- 
fendants' claim of title. 

In his bill filed in the Circuit Court for the Eastern District Of Ten- 
nessee in January, 1896, Hebard, a resident of Michigan, alleged his 
ownership of a tract of 40,000 acres of land, under a grant from the 
state of Tennessee; the situation of the land in the state of Tennes- 
see ; the residence of some of the defendants in Ohio and New York, 
and the residence of the defendants R. L. Cooper and J. W. Cooper 
in North Carolina; the claim of the defendants to 8,000 acres of the 
land under grants from the state of North Carolina; the dispute 
between complainant and the defendants as to the location of the 
state line ; and the purpose of the defendants to cut timber on the dis- 
puted land. The relief asked was a perpetual injunction forbidding 
defendants to cut the timber, the quieting of complainant's title by 
adjudging it to be valid against defendants' claims, and die cancella- 
tion of defendants' grants from the state of North Carolina as clouds 
on complainant's title. The defendant R. L. Cooper, an inhabitant of 
North Carolina, was personally served in that state, under the provi- 
sions of Act March 3, 1875, 18 Stat. 472, c. 137, § 8.(Comp. St. 1916, 
§ 1039), but he failed to appear and a decree pro confesso was taken 
against him. Other defendants answered, denying complainant's title 
and setting up title in themselves. The sole question at issue in the 
cause was whether the land was in Tennessee or North Carolina : If 
in Tennessee, it belonged to the complainant, Hebard, under the grants 
from that state ; if in North Carolina the grants from that state con- 
ferred title on the defendants. After a full hearing the Circuit Court 
found this issue in favor of the complainant, and on June 10, 1899, 
entered a decree accordingly. The Circuit Court of Appeals of the 
Sixth Circuit, after a careful review of the testimony, affirmed the 
decree. Belding v. Hebard, 103 Fed. 532, 43 C. C. A. 296. 

[1,2] The general rule that a judgment of a court purporting to 
adjudicate the title to land outside the limits of its territorial jurisdic- 
tion is void for lack of jurisdiction, and will be treated as a nullity 
wherever encountered, is well established. But it is also established, 
by authority which removes the question from the region of discus- 
sion, that one who claims title to the land under a grant from one state 
as land situated in that state, may sue to recover it from citizens of 
another state who claim under a grant from that other state, in the 
United States courts of the first state, and have the title finally ad- 
judicated by that court. If this were not so, it would be impossible 
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for such claimant to have his title adjudicated. The right of the 
claimant under the Tennessee grants to have his title adjudicated, and 
the jurisdiction of thei Circuit Court for the Eastern District of Ten- 
nessee to make the final adjudication, have been settled by the Su- 
preme Court of the United States. In Rhode Island v. Massachusetts, 
12 Pet, 657, 9 L. Ed. 1233, the court says : 

''But for the other class of cases, 'controversies between citizens of different 
states,' the eleventh section of the Judiciary Act [Act Sept. 24, 1789, c. 20, 1 
Stat. 73] makes provision ; and the Circuit Courts, in their original, and this 
court, In its appellate. Jurisdiction, have decided on the boundaries of the 
states, under whom the parties respectively claim, whether there has l>een a 
compact or not The jurisdiction of the Circuit Court in sudi cases was dis- 
tinctly and expressly asserted by this court as early as 1799, In Fowler t. 
Miller, 3 Dall. 411, 412 [1 L. Ed. 658] ; s. p. [New Jersey ▼, New York] 6 Pet. 
290 [8 K Ed. 127]. In Handley's Lessee t. Anthonr, the Circuit Court of 
Kentucky decided on the boundary between that state and Indiana, in an 
ejectment between these parties; and their Judgment was affirmed by this 
court 5 Wheat. 376 [5 U Ed. 113 ; Robinson v. Campbell] 8 Wheat 212-218 [4 
L. Ed. 372] ; s. p. Harcourt v. GalUard, 12 Wheat 523 [6 L. Ed. 716]. When 
the boundaries of states can be thus decided collateraUy, in suits between in- 
dividuals, we cannot by any Just rule of interpretation, declare that this 
court cannot adjudicate on the Question of boundary, when it Is presented 
directly in a controversy between two or more states, and Is the only point in 
the cause." Ayers v. Polsdorfer, 187 U. S. 585, 23 Sup. Ct 196. 47 L. Ed. 314; 
Stevenson v. Fain, 195 U. S. 165, 25 Sup. Ot. 6, 49 L. Ed^ 142; Anderson t. 
Elliott, 101 Fed. 609, 41 O. C. A. 521 (Fourth Circuit). 

[3-7] These decisions take the case entirely out of the general rule 
argued forcibly by appellant's counsel. The circuit court having ju- 
risdiction, the decree was final and conclusive of the rights of the 
parties, and available to the complainant and all claiming under him 
against the defendants and all daiming under them; and all other 
courts of the United States were bound to give full faith and credit to 
it R. L. Cooper, a necessary party, having been served in the manner 
required by law, and being required by the service to meet the alle- 
gations that the land was in Tennessee, by his default admitted that 
the land was in that state, and thus brought himself within the provi- 
sions of the act of 1875 before cited. He was as fully bound by the 
decree pro confesso against him as if he had resisted the suit. Thom- 
son V. Wooster, 114 U. S. 104, 5 Sup. Ct. 788, 29 L. Ed. 105. Evi< 
dence, however convincing, that the court reached an erroneous con- 
clusion — even a different conclusion by the same court or another court 
as to the state lines in a litigation between different parties, or even 
between the same parties with respect to other lands in like situation 
—could not affect the credit and conclusiveness of this decree in" any 
court to which it was presented that the complainant's title to this 
land was good against the parties defendant. 

In view of this rule, too well settled for discussion, we proceed to 
consider the subsequent developments showing conclusively that the 
Circuit Court for the Eastern District of Tennessee and the Circuit 
Court of Appeals erred in the finding of fact that the land was in Ten- 
nessee and passed under the grants from that state. 

[8] Some years after the final decree of the Circuit Court of Ap- 
peals in favor of Hebard had been filed, the lost plat and the report 
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of the commissioners empowered to fix the boundary line between 
North Carolina and Tennessee, dated in 1821, were found in the 
archives of the state of Tennessee; this report* and plat showed that 
the land adjudicated to belong to Hebard under the Tennessee grants 
was in fact on the North Carolina side of the line. On the basis of 
this report and plat as newly discovered evidence, an application for 
leave to file a bill of review was granted. One of the grounds of this 
application argued by counsel and mentioned in the dissenting opin- 
ion of Judge Severens was that the Circuit Court for the Eastern 
District of Tennessee had no jurisdiction, because the land was ac- 
tually situated in North Carolina. Upon the hearing the Circuit 
Court made a decree dismissing the bill of review on the merits. This 
decree was affirmed on appeal by the Circuit Court of Appeals (194 
Fed. 301, 114 C. C. A. 261), and on certiorari by the Supreme Court 
(Hopkins V. Hebard, 235 U. S. 287, 35 Sup. Ct. 26, 59 L. Ed. 232). 
The grounds of dismissal were that reconsideration of the merits 
on the newly discovered evidence was within the court's discretion, 
and that the force of the claim of the petitioners, grantees of the orig- 
inal defendants, to reopen the case, was overcome by the fact that 
they had purchased after the entry of the final judgments against 
their grantors, and that a third parly had purchased from Hebard on 
the faith of the decree in his favor. Refusal to open the decree, ei- 
ther on the ground that newly discovered evidence would lead to a 
different result, or on the ground that it showed the decree to be a- 
nullity for lack of jurisdiction, was a clear recognition of the juris- 
diction of the Circuit Court for the Eastern District of Tennessee, 
and an affirmation of the validity of its decree by the Circuit Court 
of Appeals and the Supreme Court. It is true that R. L. Cooper had 
died before the petition for leave to file a bill of review was filed, 
and it is contended that his widow and two minor children, his heirs 
at law, from whohi defendants claim, were not parties to the peti- 
tion. We do not think it necessary to decide whether they were 
parties or not, for even if they were not, and the dismissal of the 
bill of review was not res adjudicata as to them, the decree of dis- 
missal nevertheless has the force of highest judicial authority on 
the point now involved. 

[9] In March, 1899, while the bill of review was pending, the 
state of North Carolina filed in the Supreme Court a bill against the 
state of Tennessee to settle the boundary. In that suit the Supreme 
Court, in the light of the report and plat of the commissioners above 
referred to, so adjudicated the true state line that the land now in 
controversy is on the North Carolina side. North Carolina v. Ten- 
nessee, 235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97. This decision was 
made about 20 days before the decree of the court dismissing the 
bill of review and is reported in the same volume. If the Supreme 
Court had considered that its location of the land in North Carolina 
reached back to the suit of Hopkins v. Hebard, and wirtidrew the 
land from the jurisdiction of the court that decided that case, sure- 
ly it would not have taken the pains to consider the merits of a bill 
to review a void judgment. It seems fair to infer that it would have 
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said there is nothing to review, since the decree is void for want of 
jurisdiction. In this language the court, on the contrary, asserts the 
validity of the decree Attacked : 

"Notwithstanding our conclusion In the proceeding between the states of 
North Carolina and Tennessee, where the established facts in respect to the 
location of the dividing line were for the most part the same as those 
disclosed in the record now before us, we think the decree of the Circuit Court 
of Appeals was right, and it is accordingly affirmed." 

Had the decision of the Supreme Court in the litigation between 
North Carolina and Tennessee been made before the decree in Hop- 
kins v. Hebard it would have been conclusive of the latter case. As 
it was made afterwards, it no more impairs the validity of the decree 
in that case than a like adjudication in a litigation between private 
parties. To hold that it could would lead to the impossible result 
that citizens of different states could settle their rights under grants 
from different states only in suits between the states, which they have 
no right to require the states to institute. 

After the decision of the Supreme Court in the litigation between 
North Carolina and Tennessee that the land iS in North Carolina, it 
was necessary for the complainant to file this bill in a court having 
jurisdiction of land in that state for the protection of its rights; but 
the decree adjudging valid the title under which it claims, having 
been rendered by a court of competent jurisdiction, must receive in 
the District Court for the Western District of North Carolina full 
faith and credit. These conclusions result in the affirmance of the 
judgment, and render unnecessary consideration of complainant's 
assertion of title by adverse possession and the effect of the grants 
from the state of North Carolina introduced by complainant, alleged 
to be prior in date to that under which defendants claim. 

Affirmed. 

PRITCHARD, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority of the court, wherein it is held (1) that the 
decree entered in the Circuit Court of the United States for the 
Eastern District of Tennessee affecting the title to lands wholly with- 
in the Western District of North Carolina, is not subject to collateral 
attack upon the ground that the District Court of Tennessee was 
without jurisdiction; and (2) that the complainant is entitled to re- 
cover on the merits of the case. 

It is admitted by appellee, complainant below, that by virtue of a 
decision of the Supreme Court of the United States locating the boun- 
dary line between Tennessee and North Carolina, that these lands 
lie wholly within the Western district of North Carolina. Even if 
this admission had not been made, the complaint filed herein dis- 
closes the fact that the decree upon which it relies to recover was se- 
cured in a suit instituted in the Tennessee district, as I have stated. 
This allegation goes to the root of the whole matter and lays bare the 
weakness of the claim which complainant relies upon to sustain the 
jurisdiction of the court below. 

It is well settled that the jurisdiction of a court is confined to its 
territorial limits, and where it appears that a court has attempted to 
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exercise jurisdiction for the purpose of determining title to property 
not within the limits of the district such judgment is a nullity and 
may be attacked collaterally. In the case of Thompson v. Whitman. 
18 Wall. 457, 21 L. Ed. 897, the second and third syllabi arc in the 
following language : 

"The record of a judgment rendered In another state may be contradicted 
as to the facts necessary to give the court jurisdiction ; and if It be shown ^ 
that such facts did not exist, the record will be a nullity, notwithstanding it ' 
may recite that they did exist 

"Want of jurisdiction may be shown either as to the subject-matter of the 
person, or in proceedings in rem as to the thing." 

In the case of Pemioycr v. Neff, 95 U. S. 714, 24 I,. Ed. 565, the 
Supreme Court said: 

"The authority of every tribunal is necessarily restricted by the territorial 
limits of the state In which it is established. Any attempt to exercise au- 
thority beyond these Umits would be deemed in every other forum, as has been 
said by this court, an illegitimate assumption of power, and be resisted as 
mere abuse." 

The case of Thompson v. Whitman, supra, is very much in point. 
In that case a decree was entered for unlawfully taking clams in vio- 
lation of a statute which provided for the forfeiture of a vessel in the 
county in which the seizure was made. There the court held that the 
decree could be attacked collaterally by showing that the seizure was 
not made in the county where the proceedings Were instituted, not- 
withstanding the fact that the decree entered hy the court below con- 
tained a recital in which it was stated that the seizure was made in 
the county where the offense was committed. That case, in my opin-- 
ion, clearly sustains the rule which should control in the instant case. 
There the question presented was, as I have stated, as to whether a . 
court of one county had jurisdiction to declare the forfeiture of a ves- 
sel when it was snown that the seizure was made in another. The 
court permitted the owner of the vessel to show that it was seized in 
another county, upon the theory that a court cannot exercise jurisdic- 
tion over property not within its territorial limits. It was just as 
essential to the jurisdiction of the Circuit Court for the Eastern Dis- 
trict of Tennessee that the property in question should have been with- 
in the district where the suit was instituted, as it was in the case of 
Thompson v. Whitman, supra, that the proceedings for forfeiture 
should have been instituted in the county in which the seizure was 
made. 

The case of Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. 
Ed. 896, is also directly in point. The Supreme Court in that instance 
said: 

**Even a judgment In proceedings strictly in rem binds only those who 
could have made themselves parties to the proceedings, and who had notice, 
either actually or by the thing condemned being first seized into the custody 
of the court The Mary. 9 Oranch, 126, 144 [3 U Ed. 67<S] ; Hollingsworth v. 
Barbour, 4 Pet. 466, 475 [7 L. Ed. 922] ; Pennoyer v. Neff, 96 U. S. 714, 727 
[24 L. Ed. 565]. And such a judgment is wholly void, if a fact essential to the 
jurisdiction of the court did not exist The Jurisdiction of a foreign court of 
admiralty, for instance, in some cases, as observed by Chief Justice Marshall, 
'unquestionably depends as well on the state of tlie thing, as on the oonstitu- 
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lion of the court. If bf any means whatever a prize coart should be Induced 
to condemn, as prize of war, a vessel which was never captured, it could not be 
contended that this condemnation operated a change of pr(^;>erty.' Rose v. 
Hlmely, 4 Cranch, 241, 269 [2 L. Ed. 608]. Upon the same principle, a decree 
condemning a vessel for unlawfully taking clams, in violation of a statute 
which authorized proceedings for her forfeiture In the county In whidi the 
seizure was made, was held by this court to be ydd, and not tQ protect the 
oiticer making the seizure from a suit by the owner of the vessel, in whidi It 
was proved that the seizure was not made In the same county, although the 
decree of condemnation recited that it was. Thompson ▼. Whitman, 18 Wall. 
457 [21 L, Ed. 897]." 

If the contention of the complainant as to the law in case at bar 
be correct, it would render property rights of bat little value and lead 
to interminable confusion. When we analyze the opinion of the ma- 
jority of the court, we find that the defendants are denied property 
rights which are accorded other citizens similarly situated. One has 
only to understand the facts in order to appreciate the fallacy of such 
a proposition; it appearing that the defendant Cooper would be de- 
prived of his property, while all other citizens in the district would 
enjoy the benefits of. that provision of the Fourteenth amendment to 
the Constitution of the United States, which provides that no one shall 
be deprived of his property without due process of law. 

**No Judgment of a court is due process of law, If rendered without Jurisdic- 
tion in the court, or without notice to the party." Scott v. McNeal, 154 U. & 
34, 46, 14 Sup. Ct 1108, 1112 (38 L. Ed- 896). 

As I have stated, it affirmatively appears in the complaint filed by 
. the complainant in this action that the decree entered in the Tennes- 
see court is not enforceable in this district, and therefore complain- 
ant comes into the District Court of the United States for the West- 
ern District of North Carolina with a decree which according to its 
own showing is inoperative, and asks that court to make the same ef- 
fective by entering a decree for complete relief. In other words, it 
appears that the decree upon which it relies is not enforceable be- 
cause it was obtained in a court which could not exercise any power 
or control over the property by virtue of the fact that the property 
was situated wholly outside the territorial limits of the Circuit Court 
of the United States for the Eastern District of Tennessee at the time 
that the suit in which such decree was entered was instituted. 

In the case of Old Wayne Mutual Life Association of Indianapolis 
V. McDonough, 204 U. S. 8, 27 Sup. Ct. 236, 51 L. Ed. 345, the Su- 
preme Court said: 

"No state can, by any tribunal or representative, render nugatory a provi- 
sion of ttie supreme law. And if the conclusiveness of a Judgment or decree 
Id a court of one state is questioned in a court of another government, federal 
or state, it is open, under proper averments, to inquire whether the court ren- 
dering the decree or Judgment had Jurisdiction to render it Sudi Is the 
settled doctrine of this coui-t In the leading case of Thompson ▼. Whitman, 18 
Wall. 457, 468 [21 L. Ed. 897], the whole question was fully examined in the 
light of the authorities. Mr. Justice Bradley, speaking for the court and de- 
livering its unanimous Judgment, stated the conclusion to be clear that the 
Jurisdiction of a court rendering judgment in one state may be questioned In 
a collateral proceeding in another state, notwithstanding the averments in 
the record of the Judgment itself. The court, among other things, said that 
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if it be once conceded that 'the validity of a judgment may be attacked col- 
laterally by evidence showing that the court had no jurisdiction, it is not per- 
ceived how any allegation contained in the record itself, however strongly 
made^ can affect the right so to question it. The very object of the evidence is 
to invalidate the paper as a record. If that can l>e successfully done no 
statements contained therein have any force. If any such statements could 
be used to prevent inquiry, a slight form of words might always be adopted so 
as effectually to nullify the right of such Inquiry. Recitals of this kind must 
be regarded like asseverations of good faith in a deed, which avail nothing 
if the instrument is shown to be fraudulent' This decision was in harmony 
with previous dedaions." 

However, we are confronted at the threshold of this case with the 
well-established rule that a court cannot acquire jurisdiction in any 
case without having the parties properly before it, either by personal 
or substituted service. If the parties live in the district where the 
suit is instituted, then they may be properly served by the marshal 
of such district. But if, on the other hand, it should appear that one 
or more of the defendants, having an interest in the property, do not 
reside within the district, then said defendants may be made parties 
to a suit within the district by what 'is known as substituted service. 
It appears in this instance that the defendant did not reside in the 
Eastern district of Tennessee and was a citizen and resident of the 
Western district of North Carolina. Therefore it becomes impor- 
tant to determine as to whether the requirements of the statute, which 
authorizes substituted service, have been met. Not being a resident 
of the district where the suit was instituted the complainant sought 
to bring the defendant, Cooper, into court by substituted service in 
pursuance of section 57 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 11Q2 [Comp. St. 1916, § 1039]), the material part of 
which' is in the following language : 

'*When in any suit commenced in any District Court of the United States 
to enforce any legal or equitable lien upon or claim to, or to remove any in- 
cumbrance or lien or cloud upon* the title to real or personal property within 
the district where such suit is brought, one or more ^ the defendants therein 
shall not be an inhabitant* of or found within the said district, or shall not 
voluntarily appear thereto, it shall be lawful for the court to make an order 
directing such absent defendant or defendants to appear, plead, answer, or de- 
mur by a day certain to be designated, which order shall be served on such 
absent defendant or defendants, if practicable wherever found, and also upon 
the person or persons in possession or charge of said property, if any there be : 
or where such personal service upon such absent defendant* or defendants 
is not practicable, such order shall be published in such manner as the court 
may direct, not less than once a week for six consecutive weeks. In case such 
absent defendant shall not appear, plead, answer, or demur within the time 
so limited, or within some rtirther time, to be allowed by the court, in its discre- 
tion, and upon proof of the service or publication of said order and of the 
performance of the directions contained in the same, it shaU be lawful for the 
court to entertain Jurisdiction, and proceed to the hearing and adjudication of 
such suit in the s^me manner as if such absent defendant had been served with 
process within the said district; but said adjudication shall, as regards said 
absent defendant or defendants without appearance, affect only the property 
which shall have been the subject of the suit and under the Jurisdiction of the 
court therein, within such district. • • • »» 

A careful reading of this section shows conclusively that it only 
applies to cases where the property sought to be affected is within the 
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district where the suit is instituted. The condition under which serv- 
ice may be had upon a nonresident is to be found in the following 
provision : 

"When in any suit commenced In any District Court of the United States to 
enforce any legal or equitable lien upon or clflim to, or to remove any incum- 
brance or lien or cloud upon the title to real or personal property toithin the 
district where such suit is hrouf^ht, • ♦ • »» (Italica mine.) 

Thus it will be seen that the right to have substituted service in a 
suit to remove cloud from title or other incumbrance is conditioned 
upon the fact that the real or personal property to be affected by the 
decree is "within the district where such suit is brought." It is ele- 
mentary that a judgment against a party upon whom no service has 
been had and who was not, therefore, a party to the suit, is a nullity. 
In this instance it clearly appears that the land in controversy is not 
now and was not at the institution of this suit in the district where 
the suit was brought. 

This statute should be construed strictly. In the case of Non- 
Magnetic Watch Co. V. Association Horlogere Suisse of Geneva et 
al., 44 Fed. 6, Judge Lacombe, sitting in the Circuit Court, said : 

"Statutes which undertake to give to courts jurisdiction over nonresidents, 
who do not corae within the district for purposes either of residence or busi- 
ness, should not be enlarged by too liberal construction. • • • " 

In the case of Citizens' Savings & Trust Co. v. Illinois Central Rail- 
road Co., 205 U. S. 46, 27 Sup. Ct. 425, 51 L. Ed. 703, the question 
arose as to whether the property was within the district. Justice Har- 
4an in that opinion italicized the words "within the district where such 
suit is brought/' thus clearly indicating that the power of the court to 
bring in a defendant residing in another district, under the stamte, is 
based upon a condition precedent, to wit: That the property sought 
to be affected by the decree must be within the district. The second 
syllabus in the above^ited case is in the following language : 

*'A suit brought by oivners of stock of a railroad company for the can colla- 
tion of deeds and leases under and by authority of which the properties of 
the company are held and managed is a suit within the meaning of section 
8 of the Act of March a, 1875, 18 Stat 470, as one to remove incumbrances or 
clouds upon rent or personal property and local to the district and within 
the Jurisdiction of the Circuit Court for tJie district in which the pmperty Is 
situated, without regard to the citizenship of defendants so long as diverse to 
that of the plaintiff, and foreign defendants not found can be brought in by 
order of the court subject to the condition prescribed by that section, that any 
adjudication affecting absent nonnppearing defendapts shall affect only such 
property within the districts as may .be the subject of the suit and under tlie 
jurisdiction of the court." 

Referring to the case of Mellen v. Moline Malleable Iron Works, 131 
U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178, the court in the case of Citi- 
zens' Savings & Trust Co. v. Illinois Central Railroad Co., supra, said: 

*'In Mellen v. Moline Malleable Iron Works, 131 U. S. 352 [9 Sup. Ct. 781, 33 
Ij. Ed. 178], we had occasion to examine the provisions of the act of 1875. A 
question there arose as to the jurisdiftion of a Circuit Court of the United 
8tates to render a decree annulling a trust deed and chattel mortgage coverini? 
l>roperty within the district where the suit was brought, in which suit the 
defendants did not appear, but were proceeded against in the mode authorized 
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by the above act of 1875. This court said: 'The prevloiis statute ge^ve the 
above remedy only In suits ''to enforce any legal or equitable lien or claim 
against real or personal property within the district where the suit is brought/* 
white the act of 1875 gives it also in suits brought "to remove any Incumbrance 
or lien or cloud upon the title to" such property. Rev. Stat sec. 738 [Ck>mp. 
St 1916, i 1039] ; 18 Stat 472, c. 137, i 8. We are of opinion that the suit 
instituted by the Furnace Company against the Iron Works and others be- 
longed to the class of suits last described. The tnut deed and chattel martgaoe 
in Question embraced specific property within the district in which the suit 
teas brouffht.**' 

In the case of Jellenik v. Huron Copper Mining Co., 177 U. S. 1, 
20 Sup. Ct 559, 44 L. Ed. 647, suit was brought in the Circuit. Court 
of the United States ifor the Western District of Michigan by parties 
of states other than Michigan, against the Michigan mining corpora- 
tion and certain individual defendants holding shares of stock in that 
corporation and being citizens and residents of the state of Massa- 
chusetts. The complainants alleged that they were the sole owners of 
certain shares of the stock of the corporation, the certificates for which 
were held by the Massachusetts defendants, and sought a decree re- 
moving the cloud upon their title to such shares and adjudging that 
they were entitled to them. The court held that the defendant citi- 
zens of Massachusetts were necessary parties to the suit, and the sec- 
ond syllabus is in the following language : 

'*That they could be proceeded against in respect of the stock in question 
in the mode and for the limited purposes indicated in the eighth section of the 
act of Congress of March 3, 1875 (18 Stat. 470, c. 137), which authorized pro- 
cetHlings by publication against ab^nt defendants In any suit commenced in 
any Circuit Court of the United States to enforce any legal or equitable lieu 
upon or claim to. or to remove any incumbrance or lien or cloud upon the title 
to real or personal property within the district where such suit is brought" 
(Italics mine.) 

The Supreme Court in that case sustained the contention of the 
complainant upon the ground that the property about which the suit 
was instituted was "within the district where such suit is brought." 

In the case of Evans v. Charles Scribner's Sons et al. (C. C.) 58 
Fed. 303, it was sought to bring a defendant into court and to have 
canceled as fraudulent a deed or conveyance to certain real estate near 
Atlanta, situated in the district where the suit was instituted. How- 
ever, the other purpose of the bill was to set aside a transfer of certain 
insurance policies in the Northwestern Mutual Life Insurance Com- 
pany on the life of complainant's deceased husband. The court, among 
other things, found that the insurance policies were not within the 
district where the suit was instituted, and therefore set aside the order 
for substituted service so far as it related to that part of the bill cov- 
ering the insurance policies and sustained the order as to the real 
estate upon the ground that the real estate was situated within the 
district where the suit was instituted. In referring to this phase of 
the question the court said : 

"Even if the Insurance poUdes In issue could be said to be in any fair 
sense such personal property as is contemplated by the statute^ the policies are 
in the state of New Xo^l^ ai^ not in this district." 
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After the decree in question had been entered it appears fliat the 
Circuit Court of the United States for the Eastern District of Ten- 
nessee in 1907 refused to entertain a bill of review by which this suit 
was sought to be reopened for. the introduction of newly discovered 
evidence, and upon consideration of the same the purported bill of 
review was dismissed. An appeal was taken from the order dismissing 
the bill of review to the Circuit Court of Appeals for the Sixth Cir- 
cuit. Hopkins V. Hebard, 194 Fed. 309, 114 C. C. A. 261. That 
court affirmed the decree of the court below, and later, when the case 
went to the Supreme Court of the -United States by certiorari, that 
court in turn affirmed the action of the Circuit Court of Appeals. 
Hopkins V. Hebard, 235 U. S. 287, 35 Sup. a. 26, 59 h. Ed. 232. The 
Circuit Court of Appeals in disposing of the case, among other things, 
said: 

*'What we do mean to decide is that in our opinion, taking into aoconni 
not only the speculative purchase by appeUants, but also the good-faith pur- 
chase by the Smoky Mountain Company, a case is not presented which appeals 
to the equitable discretion of the court to aUow the review of a decree ui>on 
the ground alone of newly disoovered evfdence. We rest our decision solely 
upon this proposition.*' 

Thus it will be seen that the Circuit Court of Appeals based their 
decision solely upon one question, to wit, as to whether or not the court 
below abused its discretion in dismissing the bill of review. That was the 
only question which was before the court. The statements of both 
the Circuit Court of Appeals and the Supreme Court, restricting their 
decision to the one point, shows very clearly that it was their purpose 
to avoid expressing their opinion as to any other question involved in 
the decree which might be raised in the future. There is no warrant 
for the contention that the Circuit Court of Appeals either directly or 
indirectly passed upon the question as to whether the Circuit Court 
for the Eastern District of Tennessee had jurisdiction in the first in- 
stance. 

The Supreme Court quoted with approval that portion of the opin- 
ion cited above, in which that court stated: "We rest our decision 
solely upon this proposition." Thus it will be seen that the question 
of jurisdiction was not involved, nor was the question as to whether 
the attempt to have Cooper brought in by substituted service passed 
upon in any manner whatever. The purported bill of review was filed 
solely for the purpose of reopening the case, in order that an oppor- 
tunity might be afforded, as I have stated, to offer newly discovered 
or additional evidence, and this motion was denied. The validity of 
the decree was not challenged in either of the courts in question, for 
the simple reason that there was no issue raised which afforded the 
court an opportunity to pass upon that question. Under these cir- 
cumstances I cannot conceive upon what theory it may be said that 
defendants are estopped from raising the question of jurisdiction by 
anything decided in that case. 

In the case of De Sollar v. Hanscome, 158 U. S. 221, IS Sup. Ct 818, 
39 L,. Ed. 956, the Supreme Court said : 

"It is undoubtedly settled law that a judgment of a court of competent Juris- 
diction, upon a question directly involved in one suit, is oondusiye as to tiiat 
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question in another sait between the same parties. But to this operation of 
the judgment it must appear, either upon the face of the record, or he shown 
by extrinsic evidence, that the precise question was raised and determined in 
the former suit If there be any uncertainty on this head in the record, as, . 
for example, if it appear that sereral distinct matters have been litigated, 
upon one or more of which the JudfiHEnent may have passed, without indicating 
which of them was thus litigated, and upon which the judgment was rendered, 
the whole subject-matter of the action will be at large, open to a new con- 
tention, unless this uncertainty be removed by extrinsic evidence showing the 
precise point involved and determined." 

It is further insisted that the minor heirs of Cooper, but not his 
widow, were made parties to the bill of review. I fail to find any- 
thing in the record to justify this contention^ In the first place it 
does not appear that a guardian was appointed to represent the mi- 
nor heirs, nor does it appear that authority was given the heirs of 
Cooper to file the purported bill of review. While the bill of review, 
refers to the heirs as being parties, the relief sought could not, in 
any sense of the word, apply to them. 

R. L. Cooper never having been made a party to this suit, the only 
question that could affect the rights of his heirs would be the ques- 
tion of jurisdiction, and this question was not at issue. Further, the 
action on the part of counsel filing the bill of review was wholly un- 
authorized as it appears from the record. The making of these heirs 
parties to the proceedings at that time had no bearing whatever upon 
the question as to whether the court had jurisdiction. Counsel seems 
to have lost sight of the fact that the property sought to be affected 
by the decree was not within the district at the time the suit was in- 
stituted, nor was it within the district at the time of the alleged at- 
tempt to make these heirs parties to the suit. 

In the opinion of the majority of the court it is also held that "one 
who claims. title to land under grant from one state as land situated 
in that state may sue to recover from citizens of another state who 
claim land grant from that other state in the United States court 
of the first state," and the case of Rhode Island v. Massachusetts, 
12 Pet. 657, 9 L. Ed. 1233, among others, is cited in support thereof. 
The point raised in the instant case, to wit, as to whether the court 
of one state has jurisdiction to pass upon title to land lying in anoth- 
er, was not involved in that case, but the question there relates ex- 
clusively to the powers conferred upon the federal court by the Con- 
stitution, and makes no reference whatever to the power of the fed- 
eral or any other court to determine the title to property not situated 
within its territorial jurisdiction ; the question there being as to wheth- 
er the judicial power granted by the Constitution of the United States 
included the power of the federal courts to pass upon the location 
of state lines between two states, or that power had not been con- 
ferred by the Constitution, and therefore remained exclusively in 
the state. The court in referring to this phase of the question said: 

"This court, in considering the Constitution as to the grants of powers to 
the United States and the restrictions upon the states, has ever held that an 
exception ot any particular case presupposes that those which are not ex- 
cepted are embraced within the grant of prohibition and have laid it down 
as a general rule that where no exceptl<m is made in terms^ none will be 
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made by mere Implicatioii or construction. [CJobens v. Virginia] 6 Wheat. 378 
15 L. Ed. 257] ; [Society for the Propagation of Gospel v. New Haven] 8 Wheat 
489, 490 [5 L. Ed. 662] ; [Brown v. Maryland] 12 Wheat. 438 [6 L. Ed. 678] ; 
[Gibbons v. Ogden] 9 Wheat 206, 207, 216 [9 L. Ed. 23]. Then the only ques- 
tion is whether this case comes within the rule or presents an exception, ac- 
cording to the principles of construction adopted and acted on by this coort 
in cases involving the exposition of the constitutional laws of the United 
States." 

The court not only did not announce the ruk that the federal courts 
had jurisdiction tcf determine title to lands lying beyond its territori- 
al limits, but, on the contrary, it specifically declared that : 

"As this court is one of limited and special original Jurisdiction, its action 
must be confined to the particular cases, controversies, and parties over which 
the constitutional laws have authorized it to act, any proceeding without the 
limits prescribed is coram non Judlce, and its action is a nulUty." 

This is in perfect harmony with the cases I have already cited. The 
other cases upon which the complainant relies, to wit, Town of Paw- 
let V. Clark et al., 9 Cranch, 292, 3 L. Ed. 735, and Colson et al. v. 
Lewis, 2 Wheat. 377, 4 L. Ed. 266, do not, in my opinion, sustain the 
contention of thie complainant. These cases are referred to in the 
case of Stevenson v. Fain, 195 U. S. 165, 25 Sup. Ct. 6, 49 L. Ed. 142. 
There the court said : 

"Two cases arising under the Judiciary Act of 1789 are dted, Town of Paw- 
let V. Clark et al., 9 Oranch, 292 [3 U Ed. 7351, decided March 10, 1815. and 
ColBon et al. v. Lewis, 2 Wheat. 377 [4 L. Ed. 266], decided March 14, 1817. In 
Pawlet V. Clark, it appeared that the parties were citizens of Vermont and 
that the cases were pending in Circuit Court of the District of Vermont, but 
the reporter's statement does not show that the case was commenced in the 
state court The record on file in this court, however, discloses that such was 
the fact, and that the cause was removed into the Circuit CoiMt under the 
twelfth section. Oolson et al. v. Lewis is not well reported. It was a bill in 
equity in which Lewis and others were complainants and Rawleigh Colson 
was the sole defendant. It came here on certificate, and the title was Lewis 
and others against Colson, and not as given in the report The case stated 
shows that the case was removed from the state court into the Circuit Court 
of Kentucky, and that the complainants were citizens of Virginia, but the 
citizenship of the defendant was not disclosed. The headnote asserts that the 
parties were citizens of Kentucky, but the certificate of the clerk, as appears 
from our flies, sets forth *that it Is stated In the bill that the defendant, Raw- 
leigh Colson, is a citizen of the state o'f Virginia.' In both cases the parties 
were citizens of the same state and the cases were originally commenced in 
the state courts, and the Circuit Courts acquire jurisdiction by removal." 

The syllabus in the case of Stevenson v. Fain, supra, is in the fol- 
lowing language: 

"The Circuit Courts do not possess original jurisdiction over controversies 
between citizens of different states claiming lands under grants of different 
states by reason of the subject-matter, and the decree of a Circuit Court of 
Appeals in such a case is final and an appeal to this court does not lie." 

Thus it will be seen that the cases relied upon by the complainant 
cannot be said, in any sense of the word, to sustain the rule announc- 
ed by this court I think the case of Stevenson v. Fain, 195 U. S. 165, 
25 Sup. Ct 6, 49 L. Ed. 142, supra, is directly in point aijd conclu- 
sive as to this phase of the question. It should be borne in mind 
that in the Tennessee suit the complainant was a citizen and resident 
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of the state of Michigan and the defendants were citizens and' resi- 
dents of the states of Ohio, New York, and North Carolina. There- 
fore it clearly appears that none of the parties was a resident of the 
state of Tennessee, and they were not residents of the same state, as 
required by the Constitution. These facts distinguished this case 
from any of the cases relied upon to sustain the contention of the 
complainant. 

In addition to what I have said as to the jurisdiction of the court, 
I am also of the opinion that the assignment bf error as to what 
transpired in the trial of the case is sufficient to warrant reversal of 
the decree of the court below upon the merits of the case. However, 
I do not deem it necessary to enter into a discussion of that phase of 
the question, in view of what I have already said. 



MORAN r. MORGAN et aL 

(drcalt Ck>urt of Appeals, Second Circalt. liay 10, 1018.) 

No. 230. 

1. Bankbuptct «=»308(3) — ^Actionb — Evidence. 

In a suit by the trustee of bankrupts to set aside a conveyance made 
before the filing of the petition, on the ground that It was in fraud of 
creditors, evidence held to show tliat the^ankrupts were Insolvent at the 
tinie the deed was first executed. • ^ 

2. Appeal and Erbob <S=>1009<1)— Review— Findings or Fact. 

Findings of fact in equity suit to set aside a conveyance as in fraud of 
creditors will not ordinarily be disturbed on appeal. 

3. Fkaudulent Conveyances ^=s»49(1) —Parol Trust. 

While a parol trust made at the time of the delivery of a deed is within 
the statute of frauds, nevertheless it supports a conveyance which 
would otherwise be open to attack as in fraud of creditors. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Bill by William L. Moran, as trustee in bankruptcy of Charles Ho- 
bart Morgan and Albert B. Morgan, individually and composing the 
firm of Morgan Bros., against Charles Hobart Morgan and others. 
From a decree for complainant, defendants Morgan and wife ap- 
peal. Reversed and remanded. 

Appeal from a decree in equity entered on the 14th day of December, 1916, 
setting aside a deed of real property as in fraud of creditors. The suit was 
brought by the trustee In bankruptcy of the firm of Morgan Bros, against 
Charles Hobart Morgan, one of the bankrupts, and Harriet M. Morgan, his 
wife, and the Blue Bird Motor Cab Company, of whom only the two first ap- 
peaL The complaint alleged that on the 18th day of January, 1916, within 
four months after the filing of an involuntary petition against the bankrupts, 
Charles Hobart Morgan undertook to convey to his wife, Harriet M. Morgan, 
certain real property in the city of New Rochelle, county of Westchester, 
and on that day recorded a deed to Harriet Morgan to that effect; that the 
deed was without consideration, and that the firm, including Charles H. Mor- 
gan, was insolvent ; that the Blue Bird Motor Cab Company had some subse- 
quent interest. 

^s»Por other cases see same topic & KBT-NUMBER in all Key-Numbered Digests A Indexes 
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The answer contained certain denials, and as a defense alleged that on the 
&th day of February, 1909, one Charles V. Morgan, the father of Charles Ho- 
bart Morgan, executed a deed to Charles H. Morgan of the premJjses in ques- 
tion, upon the understanding and agreement that the same should be and 
become the property of the defendant Harriet M. Morgan and the children of 
Charles H. Morgan and Harriet M. Morgan, subject to the use of the same by 
the defendant Charles H. Morgan and Albert B. Morgan, composing the firm 
of Morgan Bros., so long as they remained in business and required the use 
of the same; that subsequently, and on the 2d day of October, 1913, Charles 
H. Morgan, for certain valuable considerations, executed a deed of the premr 
ises to Harriet M. Morgan subject to the tenancy of Morgan Bros., and pre- 
sumptively in pursuance of the aforesaid trust 

Upon the trial it developed that Morgan Bros, had for many years been en- 
gaged as liverymen In the city of New Rochelle, but that this business had 
slowly fallen in value and extent after the introduction of motorcars, until 
their embarrassment finally became such ;that in April, 1916, they had assigned 
for the benefit of creditors. On the 16th day of May, 1916, their creditors 
filed an involuntary petition in bankruptcy against them, which was followed 
in due course by an adjudication on the 28d day of May. The plaintiff was ap- 
pointed their trustee in bankruptcy and by permission of the court began this 
suit Much testimony was taken at the trial touching the solvency of Morgan 
Bros, on the 2d day of October, 1913, the date of the conveyance by Charles 
Hobart Morgan to his wife, Harriet M. That they were heavily Indebted was 
conceded by both sides, and the issue turned substantially upon the value of 
the horses, carriages, hearses, and the like, together with their accounts. Of 
the latter they had a large number on the books, but many were old and un- 
collectible. The District Judge found that they were Insolvent on the 2d day 
of October, 1913, and, applying the rule in New Tor^c that a voluntary con- 
veyance was presumptively in^raud of creditors when the grantor was in- 
solvent, decreed that Harriet ift Morgan should reconvey the property to the 
trustee in bankruptcy. 

As alleged In the answer, Charles V. Morgan, the father of the bankrupts 
and the original owner of the livery business, conveyed the property in question 
on February 9, 1909, to his two sons, Charles H. and Albert B., by full-cove- 
nant deed recorded May, 1914, of which the habendum read as follows: *'To 
have and to hold the above-granted premises unto the said Albert B. Morgan 
so long as he shall remain and continue in the livery business and shall re- 
quire the use of said premises for such business, and upon his death or up(m 
his withdrawal from such business then unto the said Charles H. Morgan, or 
his heirs and assigns^ forever." 

The defendants upon the trial attempted to prove a conversation had be- 
tween Charles Hobart Morgan and his father, Charles V., at the time of the 
execution of the deed of February 9, 1909. This conversation was ruled out 
The defendant offered to prove the substance of the fourth article of the an- 
swer, but this offer the court rejected upon the ground that If proven it would 
constitute no defense to the action. 

Samuel F. Swinbtime, of New Rochelle, N. Y. (Richard Leo Fal- 
lon, of New Rochelle, N. Y., on the brief), for appellants. 
Michael J. Tierney, of New Rochelle, N. Y., for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1, 2] We are not disposed to disturb the finding of the trial 
judge upon the value of the assets. If anything, we think that he 
overestimated them. We may take the cash at $225 and the agreed 
value of the real estate at $4,533. The value of the accounts was 
certainly not over $4,800; that is, what could be collected upon them 
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less the cost of collection, which at $300 was most moderate. There 
remained only the horses, wa^ns, harness, and the like, which the 
District Judge put at $8,000. These assets Charles H. Morgan swore 
on April 25, 1916, to be worth less than $3,000, and the chattels other 
than the horses realized at auction only $2,000. Even though we 
were to accept the value placed upon, the horses by Davis at $175 
apiece, we should have but $4,550, and it would be necessary to place 
a value upon the wagons, harness, etc., at $6,000 in order to establish 
a solvency. This would be three times what they sold for at auc- 
tion, 2y2 years later, and thkt, too, at a sale which was described as 
a good one. 

Nor can. we see any reason to differ with the District Court's treat- 
ment of the testimony of Davis and Ives. At best their estimates 
were no more than intelligent guesses upon a subject-matter which 
is not susceptible of accurate ascertainment In such cases every- 
thing depends upon the appearance and general credibility of the wit- 
nesses, and we can see no reason why he should accept their estin;iates 
at so much higher values than the bankrupts chose to put upon them 
in the assignment schedules which they made at a time when they 
had no motive to undervalue, and when, indeed, they must have 
been disposed to put the value as high as in ccmscience they could. 

Besides, this deed was kept off record for two years and more, 
for reasons which were not explained. The business at the time of 
its execution had for long been obviously going off, and must have 
been known to be doomed from the general conditions controlling it. 
All these factors we treat as of consequence. Finally, unless there is 
some very positive reason, we do not think we should disturb the find- 
ing below in such a case as this. Our own conclusions were certainly 
not so good as those of the District Court, which had an opportunity 
to measure the witnesses that came before.it. We therefore accept 
the finding of insolvency. 

We say this without any consideration of the effect of the pay- 
ment to Downing to revive the debt. That pa3mient was made in 
1914, a year after the conveyance, and it is hard to see how it could 
affect the situation in 1913. Yet if we assume that it did not revive 
the debt, the difference is only $2,500 in the outstanding indebted- 
ness on October 1, 1913, which still remained $19,615.25. The find- 
ing of insolvency is not in our judgment affected by that question. 

The deed of Charles V. Morgan created an estate for life in 
Albert B. Morgan subject to condition subsequent with remainders 
over. We need not consider whether, in view of the habendum to 
"Charles H. Morgan or his heirs and assigns," it created less than a 
fee in Charles H. Morgan. New York Real Property Law (Consol. 
Laws, c. 50) § 240 (1). In any case Charles H. Morgan had at least 
an estate for life, which came into possession when the hvery busi- 
ness came to an en^ by the assignment for the benefit of creditors in 
April, 1916. Moreover, th^ remainder, whatever the quantum of 
the estate, was alienable and was subject to the claims of creditors. 
As such it could be the subject of a fraudulent conveyance and such 
it was except for the trust 
252 F.-46 
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[3] Thus in our judgment the case turns on the validity of the de- 
fense set up in the fourth article of the answer, which alleged a pa- 
rol trust made at the time of the delivery of the deed, that the prop- 
erty should in effect be held in trust for the wife and children of 
Charles H. Morgan, and that trust under the statutes of New York 
was void. Real Property LaTw, § 242; Hutchins v. Van Vechten, 
140 N. Y. 115, 35 N. E. 446. But it is nevertheless well settled that 
such parol trusts, although within the statute of frauds, are valid to 
support a conveyance which would otherwise be in fraud of credi- 
tors. The doctrine originated in a ruling of Vice Chancellor Leach 
in Gardner v. Rowe, 2 Sim. & St. 346, which Lord Eldon affirmed 
in 5 Russell, 258, and his authority seems to have been sufficient to 
give the doctrine general currency in this coimtry. Silvers v. Pot- 
ter, 48 N. J. Eq. 539, 22 Atl. 584; lauch v. De Socarras, 56 N. J. Eq. 
538, 39 Atl. 370; Carver v. Todd, 48 N. J. Eq. 102, 21 Atl. 943, 27 
Am. St. Rep. 466; Richmond v. Bloch, 36 Or. 590, 60 Pac. 385; Des- 
mond V. Myers, 113 Mich. 437, 71 N.W. 877; Hays v. Reger, 102 
Ttid. 524, 1 N. E. 386; Davis v. Graves, 29 Barb. (N. Y.) 480; Dunn 
V. Whalen, 66 Hun, 634, 21 N. Y. Supp. 869 (G. T. 5th Dept.). What- 
ever may be thought of it on principle, we regard it as too well set- 
tled on authority to be disregarded, and, in so far as the case turns 
upon it, we feel constrained to hold that the fourth article of the de- 
fense, if proved, would be sufficient. 

The cause will therefore be remanded, with instructions to try Ae 
fourth article of the answer, and, if it be proved, to dismiss the bill, 
but, if the defendant do not succeed in proving it, to reinstate the 
decree for the plaintiff, without further proof. 



DUPIiEX PRINTING PRESS 00. v. DEERINO et aL 

(Circuit Court of Appeals, Second Circuit May 25, 1&1&) 

No. 120. 

1. Injunctiok ^ss>101(2) — Constbuotion of Statutb — Clayton Actv-Stmk- 

EB8. 

Where union employes of open shop go out on strike for closed sbop, 
employer's action for injunction against officers and members of nni(m 
organizations to which strikers belong held within Clayton Act, f 20 
(U. S. Comp. St. 1916, f 1243d), relaUng to granting of injumrtions in 
cases growing out of dispute concerning conditions of employment 

2. Injunction «=>101(2) — Secondary Boycotts — Stbikbs. 

Clayton Act, § 20 (Comp. St. 1916, f 1243d), perhaps in conjunctioo 
with section 6 (section 8835f) held to legalize a secondary boycott, at 
least in so far as it rests on or consists of refusing to w<M:k for any one 
who deals with principal offender. 

Rogers, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
em District of New York. ' 

^=^FoT other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Suit by the Duplex Printing Press Ccmipany against Emil J. Deer- 
ing and others. Decree for defendants, and complainant appesds. Af- 
firmed. 

For opinion below, see 247 Fed. 192. 

Complainant is a corporation organized and existing under the laws of the 
state of Michigan. It Is engaged In the business of manufacturing printing 
presses at its factory in Battle Creek, Mich. It has always maintained the 
open shop policy, both In connection with Its factory in Battle Creek and in 
supervising elsewhere the erection of its presses. When It is fully occupiedr 
it operates ten hours a day, although in the winter it usually runs eight 
hours a day. Its presses are sold throughout the United States, and even 
in foreign countries. Special emphasis Is placed by it on its manufacture 
of presses for metropolitan newspapers, which vary in weight from 10,000 
pounds to 100,000 pounds, and which require from one to four railroad cars 
to transport them, and many dray loads to cart them to. and from the. freight 
yards. It is said that these presses are of a peculiar manufacture and are 
made under special patents with the result that the ordinary mechanic or 
pressman is not competent to erect or operate them, except under super- 
vision and instruction of some one usually employed by the complainant, who 
is familiar with their structure and operation. 

The defendants are officers and members of the International Association 
of Machinists. This association is divided into '^districts!" of which District 
Council, Ko. 15, in New York City, is one. Two of the defendants, EmU J. 
Deerlng and William Bramley, are business agents of District Council, No. 
15. Iklichael T. Neyland is business agent of what is known as Local Lodge, 
No. 328, of the International Association of Machinists, existing and carry- 
ing on business solely within the city and state of New Xork« No jurisdic- 
tlon was obtained over these uninoorporated assodatlons, as they were not 
served in the manner required by the statute. Deering, Bramley, and Ney- 
land are members of the International Association of Machinlsta 

It is alleged that the International Association of Mach^lsts is an unin- 
corporated association of Journeymen machinists, with a membership of over 
60,000, and has affiliated therewith local unions and lodges in different states 
and territories of the United States, which are also unincorporated associa- 
tions, and that each member of any local lodge is by virtue thereof a member 
of the International Association. District No. 15 of said International As- 
sociation is one of the association's subdivisions and has its principal office 
In New Tork City. It is alleged that the Riggers' Protective Union is an 
unincorporated association of worklngmen engaged in handling, hauling, and 
erecting machinery, etc., and has jurisdiction over all union men in New 
York City engaged In that business. It is alleged by complainant, although 
denied by defendants In their answer, that nearly all of the skilled machin- 
ists in New York City are members of the International Association of 
Machinists, and that nearly all of the riggers in New York City are mem- 
bers of the Riggers' Protective Union, and that the said union machinists 
and riggers are affiliated with another unincorporated association known as 
the Building Trades Council of New York City, and that said Building 
Trades Council is composed of the various unions in New York City whose 
members are engaged In the building business* and includes in its member- 
ship the unions of some 30 different trades, with an aggregate membershli^ 
of from 75,000 to 100,000 members^ and that, by virtue of the agreements 
and understanding existing between each of said unions, no member there- 
of is allowed to work on or in connection with any building where any non- 
union man is empl<:ryed, and said Building Trades Council is authorized to 
call strikes of all trades employed on or in connection with any building in 
the event that any nonunion man is employed in any of said trades, and 
that by reason of said rules and regulations and the afBliation of said ^ 
unions through the building Trades Council it is practically impossible to 
erect any building in the borough of Manhattan where any nonunion man is 
employed in any of said trades^ 
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The complainant states that It Is informed and believeii that the entire 
machinery of the Building Trades Council will be put into operation and 
effect against It, in order to prevent It from exhibiting or di^laylng Its 
presses at the exi)osition conducted by the National Exposition Ck>mpany, 
Incorporated, as hereinafter set forth, unless a restraining order be issued 
as prayed. The complainant states on information and belief that for many 
years past the International Association of Machinists and the local branches 
thereof, and the members and officers of said association and its branches, 
have been engaged in a combination and conspiracy to monopolize the ma- 
chinists' trade throughout the United States, and to prevent the employment 
of any machinist who is not a member of said International Association, 
and that they have adopted various means and devices to prevent any em- 
ployer procuring oe- retaining the necessary skilled organization for the pro- 
duction or installation of printing presses or the necessary customers for the 
sale thereof, unless said employers operate a closed or union shop and refuse 
employment to any machinist who is not a member of said International As- 
sociation of Machinists, and that said conspirators have been so far success- 
ful In carrying out their said combination; that practically all manufac- 
turers of printing presses of the kind and character mapufactured by the 
complainant, with the exception of the complainant, have been compelled to 
comply with the demands of said conspirators, and to refuse employment 
to any person who is not a member of said International Association, and 
that for a number of years past the said conapirators have further combin- 
ed and conspired together to attain their said monopolistic and unlawful 
ends by restraining, injuring, and destroying the complainant's interstate 
trade, business, and good vrtll, and Interfering with the sale, carting, and 
installation of the complainant's printing presses in New York state and the 
different states of the United States, for the purpose of destroying its inter- 
state trade, contraiy to the statutes of the United States and the state of New 
York in such cases ma^e and provided, and contrary to the common law, be- 
cause the complainant operates an open shop, and that all of the acts and 
doings of the said conspirators as described were done in firrtheranoe of 
said conspiracy, and that if said conspirators are successful in destroying 
the complainant's business, because it is unwilling to become a member of 
said combination, such monopoly will have become complete, and no person 
will be able to secure employment in connection with the manufacture of 
printing presses of the kind manufactured by the complainant, exc^t with 
the consent of the said International Association of Machinista 

It is alleged that in the month of August, 1913, a strike was called in com- 
plainant's factory by the defendants, or those acting in conjunction with 
them, in furtherance of said conspiracy, and 12 or 14 men quit work under 
orders of the union, without presenting any grievances or demands, or giving 
any notice, and that all of said men who quit work were members of said In- 
ternational Association of Machinists, and that immediately after said strike 
took place, and with like purpose and Intent, said confederates placed pickets 
around said factory, to prevent the complainant from securing skilled machin- 
ists to take the place of those who had gone out on strike, and complainant is 
Informed and believes that they have ever since persistently endeavored to 
induce other skilled machinists working for it at Battle Creek, or in c<m- 
nection with the Installation of its presses in different parts of the country, 
to quit work, and have employed falsehoods, misrepresentations, threats. In- 
timidation, and personal violence to induce employes of complainant to quit 
work, and to prevent other mechanics entering the employment of complain- 
ant, and has thereby been caused great and Irreparable injury. It is also 
alleged on Information and belief that the said conspirators have published 
and widely distributed letters and circulars among, add have made oral 
communications to, unions and teamsters, machinists^ and pressmen, and 
their officers and members, and also to other kinds of mechanics or journey- 
men who do, or might have occasion to do, the work of hauling, handling, 
erecting, or operating printing presses, to the effect that complainant is un- 
fair, and that no mechanics or craftsmen of any class could or should haul, 
handle, install, or operate printing presses produced by complainant, and 
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that all machinists are forbidden to liandle, erect, or operate such presses, 
and that the object and effect of said circulars has been to incite union of- 
ficers in all parts of the United States to Induce, prevent, and forbid all 
members not to haul, handle, erect, or operate such presses, and to thereby 
cause loss and damage to any person or corporation purchasing complain- 
ant's presses, and to deter said persons and colorations from doing business 
with complainant for fear of labor difficulties, and the complainant has been 
thereby caused irreparable loss and damage. 

It is also alleged on information and belief that said conspirators en- 
deavored to prevent customers and those who might become customers of 
complainapt from placing contracts with or purchasing printing presses from 
complainant, and they have threatened said customers with labor difficulties, 
which would injure their said business, if they patronized complainant, and 
they have made nkisrepresentationfl to complainant's customers, and those 
who might become customers, as to the labor conditions prevailing in its 
factory, and have made statements to the effect that organized labor would 
prevent complainant from installing said presses, and all of said statements 
have been made for the purpose of interfering with the complainant's inter- 
state commerce trade and good will, and preventing it from securing orders 
and contracts in states outside of the state of Michigan, in order thereby to 
carry out the purposes of said eonspiracy» and they have repeatedly ordered 
and caused strikes of mechanics and laborers employed by con4>lainant and 
its customers in different states of the United States in connection with the 
hauling, erecting, and installation of presses manufactured by complainant, 
and they have thereby harassed, delayed, and damaged complainant and its 
customers, for the sole purpose of destroying complainant's interstate trade 
and business and compelling it to operate a miion shop at Battle Creek. 

The complainant claims that over 80 per cent of its sales are made to 
customers outside of the state of Bllchigan, through the channels of inter- 
state commerce. It also declares that most of its product is sold through 
salesmen in different states of the Union, who solicit orders and contracts 
from customers and forward them to complainant's office in Battle Oeek for 
acceptance. It is also alleged that on account of the aforesaid combination 
and conspiracy, and the acts performed In furtherance thereof, the com- 
plainant has already suffered great loss and damage in its good will, trade, 
and business, and is suffering a continuing injury, and has no adequate reme- 
dy at law, because much of its said damage is incapable of definite proof 
for recovery in law, and because it would be necessary for the complainant 
to bring a multiplicity of suits against the great number of persons engaged 
in said conspiracy, and because many of said defendants are insolvent and 
would be unable to respond in damages, and because it is impossible for the 
tomplainant to ascertain the full extent to which its good will, trade, and 
business has been injured, and the name of each newspaper which has been 
deterred from placing contracts and orders with it by reason of the general 
rumors inspired by the defendants, for the purpose of frightening away any 
newspaper which might patronize its presses. 

The complaint contains other allegations not necessary to incorporate 
herein. The relief prayed for is as follows: 

"1. That the defendants EmU J. Peering and William Bramley, individ- 
ually and as business agents of District No. 15 of the International Associa- 
tion of Machinists, Michael T. Neyland, individually and as business agent 
of Local Lodge, No. 328, of the •International Association of Machinists, and 
Edward F. Nielsen, individually and as business agent of Riggers' Protec- 
tive Union, Jacob J. Keppler, individually and as vice president of the In- 
ternational Association of Machinists, their and each of their agents, serv- 
antsj attorneys, confederates, and all persons acting in aid of or in conjunc- 
tion with them, or any of them, or under their authority, suggestion, or di- 
rection, be restrained and enjoined from combining and conspiring together 
to monopolize the machinist trade, and from combining and conspiring to- 
gether to prevent the enoployment of nonunion machinists, and from com- 
bining and conspiring together to injure the complainant's business, trade, 
and good will, and to prevent the complainant from securing skilled . me- 
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chanios to carry on Its said work of producing, hauling, and erecting print- 
ing presses for customers In New York state and other states outside of 
Michigan, and to prevent the complainant from securing orders and contracts 
for the sale and installation of printing presses, and from interfering with 
the sale, carting. Installation, use, or operation of printing presses made by 
the complainant, and from doing any and all acts whatsoever in furtherance 
of said combination and conspiracy to accompli^ any of the aforesaid pur- 
poses, and more particularly from doing any of the following acts in fur^ 
thernnce of said conspiracy: 

"From publishing, circulating, or otherwise communicating, either directly 
or indirectly, in writing or orally, to any persons or corporation, any state- 
ment or notice of any kind or character whatsoever, calling attention to the 
fact that your complainant or its business or its products are or were or 
have been declared unfair, or are on any unfair list, or that your complain- 
ant should not be patronized or dealt with, or its printing presses purchased, 
used, handled, hauled, operated, worked upon, or dealt in, because made in 
an oi)en or nonunion shop, and from publishing, circulating, or communicat- 
ing, either orally or in writing, any representation or statement of like ef- 
fect or import. In any manner that will injure or interfere with the com- 
plainant's business, or with the free and unrestricted right of the complain- 
ant to dispose of its printing presses, and to obtain contracts and orders for 
printing presses to be manufactured and installed by the complainant; from 
giving notice, verbally or in writing, to any person, firm, or corporation to 
refrain from soliciting, making, or carrying out contracts with complainant 
for the purchase, carting, installation, operation, exhibition, advertisement, 
or display of printing presses made by the complainant, under tbreats that, 
if such contracts or purchases are made or carried out» or such work is done, 
tbey will cause the person so notified loss, trouble, or inconvenience, or that 
they will interfere with and prevent the complainant from carrying out said 
contracts, or that they will cause persons employed by others to do work in 
connection with said presses, or upon buildings or in connection with exhibi- 
tions where said presses are to be displayed, used, or installed, to withdraw 
from work upon said building or in connection with said exhibitions, or that 
they will cause persons not to exhibit at said exhibition; and from attempt- 
ing to prevent the sale, carting, installation, use, operation, exhibition, or 
display of printing presses manufactured by complainant, or the perform- 
ance of contracts made by the complainant, by Inducing or attempting to in- 
duce nny person whomsoever to decline employment, or not to seek employ- 
ment, under any persons, firms, or corporations, or representatives of the 
complainant engaged in the work of hauling, carting, installing, handling, 
using, or oi)eratlng said printing presses for customers, because the com- 
plainant does not observe union regulations In Battle Greek, Mich. ; and f roni 
preventing or attempting to prevent the complainant from exhibiting its said 
presses at any exhibition or exposition, or advertising said presses, by threat- 
ening any persons or corporations having charge of such exposition or ad- 
vertising, or any person or corporation doing business with them, with labor 
dimonlties or loss of patronage, if your orator is allowed to exhibit or ad- 
vertise, and from Inducing any person or persons employed by said exposi- 
tion company or advertising agency, or any person or corporation doing 
business with them, to cease employment, or to decline employment, or to re- 
main out of employment of said exhibitors or exposition company as long as 
your complainant is allowed to take part ln«said exhibiUon; and from induc- 
ing any person or corporation not to do business with or work for any person 
or corporation, because such person or corporation may have, or purposes 
to have, or formerly had, business relations with complainant; and from in- 
citing or intentionally causing strikes or labor troubles among men employ- 
ed by customers, representatives, or agents of your complainant outside of 
Battle Creek, Mich., where no grievances exist against the complainant or its 
agents or customers other than the alleged grievance that the complainant 
does not operate its factory at Battle Creek, Mich., in accordance with the 
rules and regulations prescribed by the International Association of Ma- 
chinists, or any of its officers or subdivisions; and from threatoiing, intim- 
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idating, or assaulting persons In the employ of your complainant, or those 
engaged in hauling, installing, using, handling, or operating machinery man- 
ufactured by your complainant, and from making misrepresentations or false 
statements concerning the labor conditions existing in the complainant's fac- 
tory, for the purpose of interfering with the complainant in securing skilled 
mechanics to enter or remain in its employ, or in securing orders and. con- 
tracts from customers for the sale, installation, and use of printing presses; 
and from using any and all ways, means, and methods of doing any of the 
aforesaid forbidden acts, and from doing any of the forbidden acts, either 
directly or indirectly, or through by-laws, orders, directions, or suggestions 
to committees, associations, officers, agents, or otherwise." 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City (Austin, McLanahan & Mcrritt, of New York 
City, of counsel), for appellant. 

Frank X. Sullivan, of New York City, for appellees. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). I am 
unable to concur with my Associates in the conclusion at which they 
have arrived, and which will appear in the opinion of Judge HOUGH, 
which follows. I shall, however, state the facts involved and my opin- 
ion as to the law applicable to the facts as I understand them. 

The complainant is a manufacturer of printing presses. It employs 
• 250 machinists in its factories in Michigan, and some 50 additional em- 
ployes as traveling salesmen and as expert machinists in supervising 
the work of installing the presses in the places of business of the va- 
rious purchasers of its machines. In carrying on its business it has 
always operated an "open" shop, without discrimination against any 
person employed in its f actcttes on the ground that he was or was not 
a member of any labor union. It has observed the same policy in the 
employment of persons to supervise • the installation of its presses. 
The complainant's presses are sold throughout the United States and 
in foreign countries. The presses which it builds are newspaper press- 
es only, and they vary in size and capacity from a press that weighs 
10,(XX) pounds to one that weighs 10 times that. A single freight car 
suffices to carry the smaller presses, while four cars are needed to 
transport the largest. Its presses adapted to metropolitan uses are 
capable of producing 30,000 complete papers an hour. 

The testimony is that complainant has thre^ competitors: R. Hoe 
& Co., of New York ; the Goss Printing Press Company, of Chicago ; 
and Walter Scott & Co., of Plainfield, N. J.— each of which operates 
a "closed" shop. The Hoe Company plant is understood to be the 
largest of these, and 10 times the size of that of the complainant's; 
the Goss Company's is about twice that of the complainant's, while 
the Scott Company's is more nearly equal to complainant's, although 
somewhat larger. There are no other builders of newspaper presses 
in the country, although there are builders of job presses of some 
kinds upon which small country newspapers are sometimes printed. 
The installation of the presses is a difficult undertaking^ The instal- 
lation of a press of the largest type requires the labor of five men 
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working for two weeks. The record shows that the men employed to 
install the presses are employed, not by the complainant, but by the 
complainant's customers. The acts complained of and sought to be 
restrained do not relate to the manufacture of the pressas, but to the 
installation and operation of them. The claim is that the labor diffi- 
culties complained of have been due to 'the fact that complainant has 
refused to permit its machines to be manufactured in a "closed" shop. 
A "closed" shop is an establishment in which the employes are all mem- 
bers of a labor union ; and an "open" shop is one in which no such 
condition of employment is imposed, and no discrimination between 
union and nonunion workers exists. 

The International Association of Machinists, with which defendants 
are connected, is an unincorporated association of journeymen ma- 
chinists, with a membership of over 60,000. It is not a party to this 
suit, and no relief is asked as against it. The defendants Deering and 
Bramley are sued individually and as business agents of District No. 
IS of the International Association. District No. 15 is one of the 
subdivisions of the International Association. It is a voluntary organ- 
ization, and embraces Local Lodges Nos. 328, 402, 406, 429, 434, and 
721, each of which is a subdivision thereof, and each has its principal 
office in the city of New York, and eadi has jurisdiction over a cer- 
tain group of the members of the International Association in that city. 
Neyland is sued individually and as business agent of Local Lodge 
No. 328, which is, as has been stated, in the city of New York. The 
defendant Nielson is sued individually and as business agent of the 
Riggers' Protective Union. That organization is also unincorporated^ 
and it is an association of workingmen engaged in handling, hauling, 
and erecting machinery, and it has jurisdiction over all union men in 
New York City engaged in that business. Whe defendant Keppler, sued 
individually and as vice president of the International Association of 
Machinists, does not appear to have been served, and has interposed 
no answer. He is therefore not to be considered. 

The important fact is to be noted that no one of the defendants is 
or ever was an employe of the complainant, and that no local lodge or 
union or officer or member of any union, in the place where the com- 
plainant manufactures its presses, ha^ been made a party defendant 
herein. The parties defendant are residents and citizens of New York, 
except the defendant Bramley, who is a resident and inhabitant of New 
Jersey, and the unions with which they are connected are local to New 
York and vicinity. 

It is the duty of courts to protect the life, liberty, and property 
of all within their jurisdiction. Courts are not respecters of persons, 
and the rights of employers and those of employes are entitled to 
equal protection. Liberty of contract is a constitutional right secur- 
ed to employers and employes alike. It consists in the ability at will 
to make or abstain from making a binding obligation. The employe 
has the right to choose his employer. The employer has the like right 
to choose his employe. The defendants insist that all they have done 
has been to oicercise the right, which they claim for the organizations 
which they represent, to say that their members shall not work for 
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the complainant or handle the complainant's product ; in other words, 
that it is their right to say for whom their members shall work and up- 
on what they shall work. The complainant denies that that is the 
sole question which the facts present 

In England some years ago, in Skinner v. Kitch, 10 Cox, C. C. 493, 
Blackburn, J., said that: 

"A greater piece ot tyranoy than to Insist tliat a master shall have hid 
work stopped unless he consent to punish men who are his journeymen for 
refusing to belong to a union cannot well be." 

In the above case an indictment and conviction were sustained for 
threatening that nearly all the employer's workmen would quit work 
unless he dismissed a nonunion employe or compelled him to join the 
union. 

The question came before the Supreme Court of the United States 
in 1917 in Hitchman Coal & Coke Company v. Mitchell, 245 U. 
S. 229, 38 Sup. Ct. 65, 62 I^. Ed. 260, Lr. R A. 1918C, 497. As 
the jurisdiction of the District Court, from which the case came, was 
based solely upon diversity of citizenship, the decision was reached 
upon the common law of the state of West Virginia; there being no 
statute governing the matter. The company brought suit to enjoin 
the defendants, who were sued as individuals and as officers of the 
United Mine Workers of America and of its local branches, which had 
jurisdiction over the territory within which the plaintiff's mine was 
situated. The District Court granted an injunction as prayed. 202 
Fed. 512 (1912). The Circuit Court of Appeals reversed the case and 
dismissed the bill. 214 Fed. 685, 131 C. C. A. 425 (1914). And the 
Supreme Court reversed the Circuit Court of Appeals, and affirmed 
the decree of the District Court, with slight modifications. As modi- 
fied, the defendants were restrained from "interfering or attempting 
to interfere with plaintiff's employes for the purpose of unionizing 
plaintiff's mine without its consent, by representing or causing to be 
represented to any of plaintiff's employes or to any person who might 
become an employe of. plaintiff, that such person will suffer or is likely 
to suffer some loss or trouble in continuing in or in entering the em- 
ployment of plaintiff, by reason of plaintiff not recognizing the union, 
or because plaintiff runs a nonunion mine," as well as certain other 
acts which need not here be specified. In the above case the employes 
do not appear to have been ^piployed for any definite period of time, 
but in applying for work they were required, as a condition of obtain- 
ing employment, to ag^ee that they would not, while in the service of 
the company, be a member of the union, and if they joined the union 
that they would withdraw from the company's employ. 

The case of Eagle Glass & Manufacturing Company v. Rowe, 245 
.U. S. 275, 38 Sup. Ct. 80, 62 L. Ed. 286, decided at the same time the 
Hitchman Case was, involved very much the same questioh, and the 
court reversed the Circuit Court of Appeals, which held that no in- 
junction should issue, and dismissed the bill. The Supreme Court 
held its action erroneous : 

"(a) Because plaintiff was entitled by law to be protected from interfer- 
ence with the good will of its employes, although they were at liberty to 
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quit the employment at pleasare; (b) because the case involved no question 
of the rights of employes, and their right to quit the employment gave to de- 
fendants no right to instigate a strike; and (c) because the methods pur- 
sued by the defendants were not lawful methods." 

The above decisions very much restrict the right of labor unions 
to interfere with employers of labor in the management of their busi- 
ness ; and this court must follow the law as laid down by the court in 
all cases to which it is applicable. But the decision goes upon the com- 
mon law of West Virginia ; there being no statute affecting it and no 
authoritative decision of the courts of that state. 

In Berry v. Donovan (1905) 188 Mass. 353, 74 N. E. 603, 5 L. R. 
A. (N. S.) 899, 108 Am. St. Rep. 499, 3 Ann. Cas. 738, an agreement 
had been entered into by shoe manufacturers with the Boot and Shoe 
Workers' Union, a national organization, to hire as shoe workers only 
members of that organization. It was also agreed that the manufac- 
turers would not retain any shoe worker in their employment after re- 
ceiving notice from the union that a worker was objectionable to it, 
either on account of being in arrears for dues, or disobedience of 
union rules, or from any other cause. It seems that after this agree- 
ment had been made the union demanded that a certain employe, who 
had been working for the manufacturers for several years prior to 
this agreement, and who was not a member of the union and refused 
to join it, should be discharged. This was done, and the employe 
brought an action for damages against the defendant, who was the 
representative of the Boot and Shoe Workers' Union, and who de- 
manded and procured his discharge. The court sustained a judgment 
against the defendant for $1,500, and held that the fact that the plain- 
tiff's employment was not terminable at the will of the employer was 
material only as to the amount of the damages. The object was to 
niake the plant a "closed" shop. The court said : 

'*If such an object were treated as legitimate, and allowed to be pursued 
to Its complete accomplishment, every employ 6 would be forced into member- 
ship in a union, and the unions, by a combination of those in different trader 
and occupations, would have complete and absolute control of all the indus- 
tries of the country. Employers would be forced to yield to all their de- 
mands, or give up business. The attainment of such an. object in the straggle 
with employers would not be competition, but monopoly. A monc^oly, coo- 
trolling anything which the world must have, is fatal to prosperity and 
progress. In matters of this kind the law does not tolerate monopolies. The 
attempt to force all laborers to combine in unions is against the policy of 
the law, because it aims at monopoly." 

The court was unanimous in its opinion. See, also, Plant Martell 
V. White, 185 Mass. 255, 69 N. E. 1085, 64 h. R. A. 260, 102 Am. St. 
Rep. 341. 

In Connors v. Connolly (1913) 86 Conn. 641, 86 Atl. 600, 45 L. R. 
A. (N. S.) 564, it was held in a carefully considered case that a con- 
tract entered into by the United Hatters of North America and sub- 
stantially all the manufacturers of hats in Danbury, to the effect that 
union workmen only should thereafter be employed, is contrary to 
public policy. The tendency of such an agreement, the court said, 
is to expose a nonunion workman to tlie tyranny of the will of othersr 
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and to create a monoply which would exclude what he has to dispose 
of, and other people need, from the open market, or perhaps from any 
market. The plaintiff in that case was a hat maker in Danbury, and 
was discharged from employment and prevented from getting work 
by the concerted acts of the defendants, members of a labor union, 
who attempted to justify their conduct under the agreement not to 
employ nonunion workmen. The attempted justification failed; the 
court, reviewing the subject in an exhaustive and carefully reasoned 
opinion, concluded that tiie agreement was void, as opposed to sound 
public policy. 

A contrary view of the matter was taken in Kemp v. Division No. 
241 (1912) 255 111. 213, 226, 227, 99 N. E. 389, 394 (Ann. Cas. 1913D. 
347), where it was said in an opinion written by Cooke, J. : 

**If It Is proper for workmen to organize themselves into such comhlna- 
tioDs as labor unions, it muiit necessarily follow that it la proper for them 
to adopt any proper means to preserve that organizution. If the securing of 
the closed shop is deemed by the members of a labor union of the utmost im- 
xwrtance, and necessary for the preservation of their organization, through 
which alone they have been enabled to secure better wages and better work- 
ing conditions, and if to secure that is ttie primary object of the threat to 
strike, even though in the successful prosecution of the object of the com- 
l)ination injury may result Incidentally to nonunion men through the loss 
of their positions, that object does not become unlawful." 

The opinion of Judge Cooke was concurred in by two other mem- 
bers of the court. Three judges dissented. The sole purpose of the 
strike in that case was to insure the emplo)rment of union men, and 
to compel the discharge of certain employes who had withdrawn from 
the union. The conclusion reached by Judge Cooke became the deci- 
sion of 'the court by its acceptance by Judge Carter, who cast the de- 
ciding vote and wrote a separate opinion, in which he stated that he 
concurred in the final conclusion, but not in all the reasoning. He 
appears, however, to have thought that the threatened injury to the 
complainants was justifiable as an act of competition, and that, even 
if the purpose of the strike were unlawful, so that defendants would 
be liable in a civil action if complainants were discharged, still an in- 
junction should not issue, as that would be in eflFect to compel them 
to continue in their employer's service unwillingly. The dissenting 
judges stated that the result reached was contrary to the law of Illi- 
nois as declared in repeated decisions covering a period of 14 years, 
citing Doremus v. Hennessy, 176 111. 608, 52 N. E. 924, 54 N. E. 524, 
43 L. R. A. 797, 802, 68 Am. St. Rep. 203, and London Guarantee & 
Accident Co. v. Horn, 206 111. 493, 69 N. E. 526, 99 Am. St. Rep. 185. 
They held that the right of a labor organization to enforce a "closed" 
shop for the mere purpose of strengthening the organization in future 
contests with the employer is not of the same character as, or equal 
to, the right of the individual to dispose of his labor at his own will. 

In Gray v. Building Trades Council (1903) 91 Minn. 171, 97 N. W. 
663, 63 L. R. A. 753, 103 Am. St. Rep. 477, the whole controversy 
rested on the effort of defendants to compel the plaintiffs to employ 
union labor only. The question was whether the efforts made in that 
direction were legitimate to the doctrine that members of labor unions 
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may singly or in a body quit the service of their employer, and for the 
purpose of strengthening their union persuade and induce others in 
the same occupation to join it, and as a means to that end refuse to 
allow thieir members to work in places where nonunion labor is em- 
ployed. This the court declared to be legitimate and refused to enjoin, 
although it held that boycotting might be restrained by injunction. 

In Bossert v. Dhuy (1917) 221 N. Y. 342, 355, 117 N. E. 582, the 
court referring to National Protective Association v. Cunmiing, 53 
App. Div. 227, 230, 65 N. Y. Supp. 946, declared that it was clearly 
established in that case that workingmen may organize for purposes 
deemed beneficial to themselves, and in that organized capacity may 
determine that their members shall not work with nonmembers, or 
upon specified work or kinds of work. It declared that: 

**An association of individuals may determine that its members shall not 
work for specified* employers of labor. The question ever Is as to its pur- 
pose in reaching such determdnatiOD. If the determination is reached in 
good faith, for the purpose of bettering the condition of its members, and 
not through malice or otherwise to injure an employer, the fact that such 
action may result in incidental injury to the employer does not constitute a 
Justification for Issuing an injunction against enforcing such acti<ML" 

The court in the above case passed upon the rights of labor unions 
under the conmion law of the state of New York, which is the state 
in which most of the acts complained of were done, and where the 
defendants, except Braijiley, reside. It decided that it was not illegal 
for the United Brotherhood of Carpenters to refuse tQ allow its 
members to work with nonunion men, and that it was not illegal for 
it to refuse to allow its members to work in the erection of ma- 
terials furnished by a nonunion shop. A case is only authority for 
what it actually decides, and it has been frequently said that every 
decision is to be read as applicable to the particular facts proved, 
since the generality of the language of an opinion is not intended 
as an exposition of the whole law, but is to be understood as governed 
by the particular facts of the case which is decided. In the case be- 
fore the New York court it was passing upon a general rule applicable 
to all nonunion mills, and to all nonunion-made materials. And the 
court took pains to point out (221 N. Y. 355, 117 N. E. 584) that a gen- 
eral rule of this sort "differs entirely from a general boycott of a 
particular dealer or manufacturer with a malicious intent and purpose 
to destroy the good will or business of such dealer or manufacturer." 

The question whether a labor organization can call those of its mem- 
bers out on strike who work for A, because he maintains a closed shop, 
while permitting other members to work for B., C, and D., who also 
maintain closed shops in the same industry, is not the same question as 
that which arises when it calls out all its members who work for A., 
B., C, and D., and for any one else who maintains a closed shop. 
As we understand the New York decision, the court dealt in that case 
with labor organizations which made no discrimination, but applied 
its rules to all alike. The members were not to work for any one 
who maintained an open shop, and they were not to work upon any 
material which came out of any open shop. In the case now in this 
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court the record contains the testimony of the president of the Ex- 
position Company in New York City, who said Deering told him they 
were going to enforce the union closed shop rule against complainant, 
'Tbecause it was their opportunity of getting back at Mr. Stone, the 
president of the company," He also testified that Neyland told him 
"that Stone had driven his brother out of Battle Creek, so that his 
brother could not get a job there, and he wanted to get back at him." 
When the president asked them whether anybody else in the show 
was on the unfair list, "they mentioned the Oswego Machine Compa- 
ny, stating that they might follow the same policy with that as with 
Mr. Stone,, but they did not think they would bother about it ; that 
Stone was fundamentally the one against whom they wanted to en- 
force this ruling in this show." It does not appear, however, that the 
Oswego Machine Company was in the same industry with the com- 
plainant. ^ On the cross-examination the complainant's president, how- 
ever, testified as follows : 

"I know that the Madilnists* Union was endeavoring to have this done in 
aU the plants in the country where our industry was involved, and that they 
were asking the same from us as they were asking from the Hoe Ck»mpany, 
the Goss Company and the other printing press manufacturers^ so that we 
were not selected from the printing trades industry for these demands or 
the attempts to enforce them, and I nnderstood that the Goss Company, the 
Hoe Company, and the Scott Company, at Plainfield, had all granted these 
conditions, so that the last one in which any drastic efforts were made to 
create the eight-hour day and establish a minimum scale was our concern." 

It may be conceded that the defendants were endeavoring to es- 
tablish uniform conditions in the industry in which the complainant 
was engaged. It follows, therefore, that under the New York law, as 
expounded by the New York Court of Appeals, the defendants were 
within their rights, tmless there are other circumstances which make 
the rule laid down in that case inapplicable. 

It is said the defendants are not engaged in a peaceful strike, but 
in an alleged boycott, and that their conduct seeks to coerce com- 
plainant's customers, who are in turn to coerce the complainant into 
unionizing its business against its will. 

A strike and a boycott are 'two quite distinct matters. A strike is an 
eflFort on the part of employes to obtain higher wages, or shorter hours, 
or a closed shop by stopping work at a preconcerted time. It is an at- 
tack made by employes upon their employer, by labor upon capital. 
But a boycott made by union labor against a product manufactured by 
nontmion labor' is an attack upon both labor and capital. It is union 
employes on the one side and nonunion employes and the open shop em- 
ployer on the other. The principles applicable to a boycott are not ap- 
plicable to a strike. The strike in Battle Creek may be lawful, while 
the boycott of the product in New York may be unlawful. The use of 
the boycott is very generally held to be the use of unlawful means, and 
it is not material, where it is resorted to, whether the end which is 
sought — in this case the unionizing of the shops in Michigan — is lawful 
or not. 

A boyc9tt is a combination formed to injure the trade, or business, 
or occupation of another, by preventing other persons from doing busi- 
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ness with him, by threatening injury to the trade, business, or occupa- 
tion of those who have business relations with him. And in Martin's 
Modem Law of Labor Unions, p. 104, it is said that : 

"If the tblngs done, or the words spoken, are such that they will excite 
fear or a reasonable apprehension of damage, and so influence those for 
whom designed as to prevent them from freely doing what they desire, and 
the law permits, they may be restrained, and the courts will look beyond 
the mere letter of the act or word into its spirit or intent" 

And see State v. Stockf ord, 77 Conn. 227, 58 Atl. 769, 107 Am. St. 
Rep. 28 ; Purvis v. United Brotherhood of Carpenters and Joiners, 214 
Pa. 348, 63 Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. St. Rep. 757. 6 
Ann. Cas. 275 ; State v. Stewart, 59 Vt. 273, 9 Atl. 559, 59 Am. Rep. 
710; Wilson v. Hey, 232 111. 389, 83 N. E. 928, 16 L. R. A. (N. S.) 
85, 122 Am. St. Rep. 119, 13 Ann. Cas. 82; Beck v. Railway Team- 
sters' Protective Union, llg Mich. 497, 77 N. W. 13, 42 L. R. A. 407, 
74 Am. St. Rep. 421. 

In Quinn v. Leathem, [1901] A. C. 495, Lord Lindley, in the House 
of Lords, declared that a threat to call men out given by a trade union 
official to an employer of men belonging to the union and willing to 
work with him "is a form of coercion, intimidation, molestation, or an- 
noyance to them and to him very difficult to resist." And if the de- 
fendants are engaged in an unlawful conspiracy to destroy the com- 
plainant's business, it is as though they were in a conspiracy to destroy 
the complainant's presses, for its business is as much property, and as 
much entitled to protection, as are the presses. In Martin's Modem 
Law of Labor Unions, § 84, the law is stated as follows : 

"A person's business, aside from tbe money, chattels, plant, or odier tangible 
property employed therein, is in every sense of tbe word property, and as 
such Is, if lawful, entitled to protection from all unlawful interference, 
whether the object of that interference be to compel customers or prosi^ec^ 
tive customers to refrain from patronizing him, or persons dealing in ma- 
terial or products necessary to his business to refrain from famishing him 
therewith, or to restrain worlcmen from furnishing him with the labor neces- 
sary to such business." 

It appears that certain persons officially connected with the Inter- 
national Association of Machinists, one of the defendants herein, call- 
ed at complainant's office and stated that they noticed that complainant 
was ready to ship a press to the New York World, and that unless it 
unionized its factory at Battle Creek they would see that the press 
never turned a wheel in New York City, and that no teamster in New 
York would be allowed to handle or have it. The press was delivered 
at the office of the World after dark to avoid trouble, and the defend- 
ant Keppler on the same night called on complainant's president in 
New York and stated that all the men employed on it would be called 
out on strike that night and would not return to work the following 
morning. As a result of argument between the two men that threat 
was withdrawn, and the work of installation was allowed to proceed. 

In December, 1913, the Italian Herald, of New York City, purchas- 
ed a press of complainant. The defendant Deering arrived at the of- 
fice of that paper before the press arrived, and informed those in 
charge of the paper that they had no right to purchase a press from the 
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complainant, as it knew it maintained an open shop, and that as soon 
as the press arrived "we will give a trouble for the Italian Herald and 
the Duplex, and we try to make all the trouble possible to the Duplex." 
The trouble was made as promised. The trucking company was told 
not to handle any more of the press after a part of it was delivered. 
Deering stated that the members of diflFerent building trade unions 
that were at work on the building would be called off on strike. The 
owner of the building feared that the completion of the building would 
be held up for two or three weeks if the Herald went on with the in- ♦ 
stallation of the press, and said that it would have to be discontinued 
until after the union men in all the other trades **had completed their 
work on the building and left entirely," as the other trades would be 
ordered out on strike. The work of installation was stopped until Sat- 
urday afternoon, and then it was completed by working that afternoon 
and night and Sunday morning, when the men employed on the build- 
ing were not working. The defendant Deering the next day told the 
complainant's representative : 

"You put one over on me this time, but you will never do it again, and 
I am going to make it more and more difficult for the Duplex Printing Press 
Company to make installations, and will interfere with their work in every 
way possible. I am very sorry for the salesmen ; it is going to be more dif- 
ficult for the salesmen to get orders for Duplex presses." 

In February, 1914, tlie Italian Herald put in another of complain- 
ant's presses, and when the press was being carted to the Herald's of- 
fice Deering instructed the truckman to quit work, and the delivery of 
the press was stopped. Later, when the press was delivered and was 
being installed, Deering informed two of the workmen that they had 
better quit or he would take their cards away. When they refused, he 
walked out, saying, "Very well, my laddie." On the following day, 
when these two men were on their way home from their work, they 
were struck from behind and knocked senseless on the sidewalk about 
a block away from the building in which they had been at work. One 
of the men testified that "two or three men assaulted us, clubbed us, 
kicked us, and left us unconscious on the sidewalk." They did not 
know the men who assaulted them, and it does not appear that they 
were connected with the defendants ; but, as the motive does not ap- 
pear to have been robbery, the inference that the assault grew out of 
the pending difficulties is perhaps not unnatural. 

The New York Law Journal purchased one of complainant's presses, 
and Deering at once informed those in charge of that publication that 
they would not be able to have the press hauled to their plant. When 
the press was delivered at the Journal's place of publication, and after 
several crates had been carried into the building, Deering made his 
appearance upon the scene and said, "Here, I told you fellows not to 
do this ; you know you should not do it" ; and he directed the truck- 
men "to quit the job," which they did. He also informed the Journal 
people : 

"That he was going to do all possible to prevent the wheels of the Law 
Journal press revolving. If he could help it, the press would never be start- 
ed up in the city of New York. He said that the unions bad unlimited finan- 
cial means with which they could fight the Duplex Printing Press Company» 
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and which they were to use for that pttrpoBe; that eventually the Duplex 
Company would have to give In to the union, as other manufacturers bad 
given in to the union." 

The complainant sold a press to the BoUetino della Sera, at New 
York City, and the work of erection was supervised by one Young. 
Deering told him not to erect the machinery and after he started to tin- 
loati it ordered the men that were working with him to quit work, 
, which they did. They stopped at Deering's direction, when they were 
unboxing and cleaning .he machinery and cJarrying it into the building. 
A half a load of machinery was left on the sidewalk, and had to be 
loaded on the dray again and taken away. A day or two later Deering 
again met Young and stated he would do everything he could to pre- 
vent that machinery going into the BoUetino della Sera, and that he 
had notified the repair shops in that locality not to do any repairing 
on that machinery. He also said that he had heard of one or two 
breakdowns on Duplex machinery lately, and that there would be more 
the first of the year, as they were going to take aggressive action 
against the Duplex Company ; that there was a prospective purchaser 
for Duplex machines in the Bronx, but that he had put a stop to that 
deal. 

The complainant sold a press to Nicolletti Bros, in New York City. 
Deering asked Young, who was to supervise its installation, if he sided 
with the union or the Duplex Company, and Young, who was a mem- 
ber of the Machinists' Union, replied that he sided with the Duplex 
Company. Deering told Young he did not have to look after the in- 
stallation of that machine, and that he could send word to the com- 
plainant that he was afraid to install it. Young replied that this would 
be untrue, but Deering stated that he "had good reasons to be afraid to 
look after the Duplex Printing Press Company's work." Deering 
stated to Young that he would taJce his card away from him and would 
blacklist him as a scab all over the East. He told Young as a member 
of the union not to work upon the machinery of the Duplex Company. 
He followed Young down to the office of the trucking company, and 
directed the truckman "not to haul the machinery"; that "it would 
make trouble" for him if he did. The truckman accordingly refused, 
because Deering "would pull the men off the job." One of the men 
was told that he was to stay away from the job, because something was 
going to happen, and that if they got hold of him that he could prove 
an alibi. 

The Plainfield Press, of Plainfield, N. J., purchased a press from 
the complainant, and had so much trouble in getting it installed that it 
declined to consider making further purchases from complainant, and 
on December 3, 1915, it wrote complainant as follows: 

"You will perhaps remember that we had considerable difficulty, and not a 
few subscriptions stopped, when we put the Flatbed Duplex in, • • • 
and we do not care to encounter anything of that kind again. There are a 
large number of union machinists in this city, and the union is recognized by 
practically every shop, so that we do not care to run any risks again." 

The complainant had a contract with the National Exposition Com- 
pany of New York City, which entitled it to place its presses in an 
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exhibit to be made in the Grand Central Palace in that city. The de- 
fendant Deering informed the president of the Exposition that a strike 
would be called if any exhibits were unloaded or installed in any of 
the trades except by union men. When he was informed that some of 
the exhibits could not be put in place by his men, because they would 
not know how to erect the machinery, and would liave to stand around 
and draw money while other men did the work, he replied : 

"Anyhow you wUl have to hire our men, whether they can or not, or els^ 
there will not be anything else unloaded, or there will not be any machinery 
put up." 

He informed the president of the Exposition that the complainant 
**could not exhibit and he would not allow them." The testimony of 
the president of the Exposition is : 

"I said, 'Do you realize that in doing it [excluding the complainant] you 
are apt to ruin my business?' And they said, 'Yes; but they could not help 
It, and the only way out of it was to cancel the Duplex contract.' I said 
I could not do that, as I had a legal contract, and Deering said, *You have 
got to cancel It, or else there will be a strike on this show, if they try to 
put that exhibit in.' " 

The Exposition was to receive $675 under its contract with the com- 
plainant, which it did not want to lose, and Deering was asked, if the 
contract was canceled, whether the Machinists* Union would make 
good what the Exposition Company lost, or would stand any damages 
it might sustain if sued for a breadi of contract The answer was that 
the Machinists' Union would do nothing. 

The Charles Britton Trucking Company was usually employed to 
haul heavy presses and machinery in New York, and the head of the 
company testified that he was informed by defendant Deering that the 
company was not to haul any Duplex presses, and if it did there would 
be trouble. When the company undertook to haul the presses, Deering 
appeared and called the men off the job. 

The testimony shows, not simply that union men have been in- 
structed not to haul or install the complainant's machines as being the 
product of an unfair shop, but that coercion has been resorted to, by 
threats of taking their cards away (a very serious matter for a union 
man), and by telling them that they had good reasons to be afraid to 
look after the work of the Duplex Printing Press, and that they would 
blacklist the men as scabs and make trouble for them ; and men under 
most suspicious circumstances have been assaulted and felled uncon- 
scious to the ground. They have intimidated complainant's customers 
by threats to call out men engaged in other trades. The members of 
different building trade unions would be called off on strike and com- 
pelled to quit work on a building not yet completed, and in which it was 
intended to install a press manufactured by complainant, so that the 
owner of the building feared the work on the building would be held 
up two or three weeks. Pickets were employed. No repairs were to 
be made on machines installed. Threats of putting the machines out 
of order were likewise indulged in by defendants. The defendants in 
at least one instance sought to obtain the cancellation of one of com- 
plainant's contracts; and they have sought by direct and indirect 
252 F.— 47 
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means to prevent customers from buying any of complainant's ma- 
chines. The facts of the case seem to us to be very different from the 
facts which apf)ear in Bossert v. Eftiuy^ supra. There was no attempt 
in that case to cancel contracts, no attempt to coerce union men to quit 
their jobs, no attempts to commit violence. 

In Quinn v. Leathern, [1901] A. C. 495, a trade union notified Leath- 
em that they would not. work for him unless he unionized his shop. 
This he refused to do, and the union thereupon notified one of his cus- 
tomers that they would not work for the latter if they bought Leiith- 
em's goods. Thereupon the customer ceased to buy from Leathem, 
who brought suit against members of the union. It was held by the 
House of Lords that Leathem was entitled to recover. The Earl of 
Halsbury in his opinion said : 

"If upon these facts, so found, the plaintiff could have no remedy against 
those who had thus injured him, it could hardly be said that our Jurispru- 
dence was that of a civilized community." 

The case shows that the injury inflicted upon the complainant was 
without any justification whatever. And Lord Macnaghten in the same 
case said that the defendants conspired to do harm to Munce (custom- 
er) in order to compel him to do harm to Leathem, and so enable them 
to wreak their vengeance on Leathem's servants, who were not mem- 
bers of the union. So in the case at bar defendants propose to injure 
complainant's customers in New York, in the hope that they will bring 
pressure to bear upon the complainant in Michigan, to the end that it 
will discharge all nonunion workmen from its factories in that state. 

In Hopkins v. Oxley Stave Co. (1897) 83 Fed. 912, 28 a C. A. 99, 
the Circuit Court of Appeals for the Eighth Circuit said: / 

"The right of an individual to carry on his business as he sees fit, and to 
use such implements or processes of manufacture as he desires to use, pro- 
vided he follows a lawful avocation, and conducts it in a lawful manner, is 
entitled to as much consideration as his other personal rights; and the law 
should afford protection against the efforts of powerful combinations to rob 
him of that right, and coerce his will by intimidating his customers and de- 
stroying his patronage." 

In Iron Molders' Union v. Allis-Chahners Co. (1908) 166 Fed. 45, 
91 C. C. A. 631, 20 L. R. A. (N. S.) 315, the Circuit Court of Appeals 
in the Seventh Circuit declared that striking workmen may not coerce 
third persons, not directly concerned in the strike, in refusing to buy 
or use the products of their late employer, any more than he may law- 
fully coerce third persons into refusing them shelter or food, but the 
only means of injuring each other which are lawful in such contest are 
those that operate directly and immediately upon the control and sup- 
ply of work to be done and of labor to do it ; and the court said that 
attempts to injure each other by coercing members of society who are 
not directly concerned in the pending controversy to make raids in the 
rear cannot be tolerated by organized society, for the direct, the pri- 
mary, attack is upon society itself. In the case at bar the immediate 
injury is to the New York purchasers of complainant's presses, and the 
refusal to allow union labor to be employed in their installation is not 
because of any dispute with the New York owners of the presses, or to 
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raise wages in New York, or to shorten hours there, but is to coerce 
the New York customers, so that they will coerce the manufacturer in 
Michigan. 

In American Federation of Labor v. Buck's Stove & Range Co. 
(1909) 33 App. D. C. 83, 32 U R. A. (N, S.) 748, an injunction was 
granted to restrain a conspiracy which threatened damage to persons 
having business dealings with the complainant, and to restrain threats 
which tended to prevent others from freely transacting business with 
it. The principle upon which the decision went was that interference 
by a labor union with another's patronage is not justified by the fact 
that the remote object sought is a benefit to its own members. And 
an appeal to the Supreme Court of the United States was dismissed in 
219 U. S. 581, 31 Sup. Ct. 472, 55 L. Ed. 345 (1911), on the ground 
that the question involved had become moot because of a settlement 
between the parties. In the opinion of Mr. Justice Robb of the Court 
of Appeals he said : 

"It masters not that the remote object of the combination was to benefit 
sach members of the local nnlons as should be employed by complainant, be- 
cause the law looks to the Immediate, and not to the incidental, object of 
the combination. If the immediate object is unlawful, the comblnntion is 
unlawful. If the Immediate object is lawful, as in the case of legitimate 
trade competition, Including strikes, the combination, generally speaking, is 
tinlawfut" 

In Pickett V. Walsh (1906) 192 Mass. 572, 78 N. E. 753, 6 L. R. A. 
(N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. Cas. 638, it was said that 
a refusal to work for A. with whom the strikers have no dispute, be- 
cause A. works for B. with whom the strikers have a dispute, for the 
purpose of forcing A. to force B. to yield to the strikers' demands is 
without legal justification and may be enjoined. 

In Burnham v. Dowd (1914) 217 Mass. 351, 104 N. E. 841, 51 L. R. 
A. (N. S.) 778, the doctrine of Pickett v. Walsh, supra, was adhered 
to, and the plaintiffs were held entitled to an injunction restraining de- 
fendants from threatening to strike or to leave the work of any owner, 
builder, or contractor by reason of such persons having purchased ma- 
sons' supplies from the plaintiffs or having dealt otherwise with the 
plaintiffs, and from ordering or inducing any strike against an owner, 
builder, or contractor for such reason. It was in intention and effect a 
boycott. 

In Purvis v. United Brotherhood of Carpenters and Joiners (1906) 
214 Pa. 348, 63 Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. St. Rep. 757, 
6 Ann. Cas. 275, the purpose of the defendants was to compel the 
plaintiffs to unionize their mill by working injury to their business. 
The right of the plaintiffs to an injunction was upheld, and defendants 
were restrained from representing to the plaintiff's customers that they 
were likely to suffer loss or trouble in their business for purchasing 
building materials from the plaintiffs, and — 

"from attempting by any scheme, combination, or conspiracy, among them- 
selves or with others, to annoy, hinder, or interfere with or prevent any per- 
son or persons or corporation from purchasing building materials, or mak- 
ing contracts for the purchase of the same, from the plaintiCTs, and from 
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any and all acts • • • which, • • • by putting or attempting to pnt 
any person or persons or corporation in fear of loss or trouble, wiU tend to 
hinder, impede, or obstruct the plaintlflfs from making sale* or making con- 
tracts for sale, of building materials," etc. 

In Door Co. v. Fuelle (1908) 215 Mo. 421, L14 S. W. 997, 22 L. R. 
A. (N. S.) 607, 128 Am. St. Rep. 492, it was held that a combinaticm to 
injure or destroy the trade, business, or occupation of another by 
threatening or producing injury to the trade, occupation, or business 
of those who have business relations with him is an unlawful conspir- 
acy which can be restrained by injunction. The court also held that 
combinations between the officers and members of a labor imion, or 
between such union and its executive officers and kindred associations, 
having for its direct object the immediate effect to injure and damage 
the business of persons at whom they are directed, and thereby to com- 
pel them to discharge their nonunion employes and replace them with 
members of the union, and thereby incidentally and indirectly to bene- 
fit the parties to the combination is an unlawful conspiracy. 

In concluding this phase of the subject, it appears that, although the 
defendants were engaged in an undertaking which the law of New 
York recognizes as legitimate, the unionization of complainant's facto- 
ries, they have resorted to measures in the accomplishment of that end 
some of which the law does not countenance. The law does not permit 
either party to a labor dispute to use force, violence, threats of force, 
intimidation, or coercion; and words or acts which are calculated to 
cause one to fear injury to his person or to his business are equivalent 
to threats. Moreover, the law does not permit any attempt to be made 
to cancel contracts which an employer has made with third persons. 

There is, as we have seen, evidence of threats to call out men in the 
building trades from work on a building under construction for a cus- 
tomer of the complainant, because a press made by the complainant 
was about to be installed in the building. A strike of that kind is a 
sympathetic strike ; that is, one in which the striking employes have no 
demands or grievances of their own, but strike for the purpose of in- 
directly aiding others, having no direct relation to the advancement of 
the interests of the strikers, and courts have held that such a strike is 
an unjustifiable invasion of the rights of the employer. Labatt on 
Master and Servant, vol. 7, p. 8346 (Ed. 1913). 

But there is, in conclusion, another phase of the matter, and one 
which is not the least important, which remains to be considered. The 
complainant is engaged, as we have seen, in the business of manufac- 
turing printing presses in its factories in the state ^of Michigan. But 
it is also engaged in interstate commerce, as over 80 per cent, of its 
presses are sold to customers outside the state. The defendants, not 
being able to prevent the complainant from manufacturing its presses 
in its factories in Michigan by nonunion workers, who are contented 
with their hours and their wages, have sought, it is charged, to restrain 
its trade and commerce by making its products nonsalable in other 
states by the means already set forth in this opinion. The action of de- 
fendants is claimed to be contrary to the anti-trust legislation of Con- 
gress. 
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The Sherman Anti-Trust Act of 1890 (Act July 2, 1890, c. 647, 26 
Stat. 209) had its origin in the evils of massed capital, but the intent of 
Congress in its enactment was that the channels of interstate com- 
merce should be kept free from all unreasonable obstruction whether 
of capital or labor. The interdiction laid upon capital was laid also 
upon labor, and embraced all combinations which placed obstructions 
in the currents of commerce between the states. 

In Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 
488, 13 Ann. Ca3. 815, the defendants had sought to imionize the plain- 
tiff's factory by first instituting a strike to prevent production, and then 
by driving his nonunion products out of interstate commerce through 
a boycott which rendered those products unsalable in the different 
states. The ultimate object was, in that case as in this, to unionize the 
plaintiff's factory; but the court held illegal any combination what- 
ever to secure action "which essentially obstructs Uie free flow of com- 
merce between states, or restricts in that regard the liberty of a trader 
to engage in business," and it held that a combination of labor organi- 
zations and the members thereof to compel a manufacturer whose 
goods are sold in other states to unionize his shops, and, on his refusal 
to do so, to boycott his goods and prevent their sale in states other 
than his own until such time as the resulting damage forced him to 
comply with their demands, was a combination in restraint of inter- 
state trade or commerce within the meaning of the Sherman Act. The 
case was again before the court in Lawlor v. Loewe (1914) 235 U. S. 
522, 35 Sup. Ct. 170, 59 L. Ed. 316, and it was again affirmed that the 
conduct of the labor organization was within the prohibition of the 
Anti-Trust Act of 1890. In both cases the decision of the court was 
unanimous ; Chief Justice Fuller writing the opinion in the first case, 
and Mr. Justice Holmes writing in the second case. 

In Eastern States Lumber Association v. United States (1914) 234 
U. S, 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788, the 
court held that the circulation of a so-called official report among mem- 
bers of an association of retail dealers calling attention to actions of 
listed wholesale dealers in selling direct to consumers tended to pre- 
vent members of the association from dealing with the listed dealers 
referred to in the report, and to directly and unreasonably restrain 
trade by preventing it with such listed dealers, and was within the pro- 
hibitions of the Sherman Law. 

In Paine Lumber Co. v. Neal (1917) 244 U. S. 459, 37 Sup. Ct. 718, 
61 L. Ed. 1256, an injunction was asked to enjoin what was alleged to 
be a conspiracy to restrain interstate commerce. The bill was brought 
by certain corporations engaged in the manufacture of doors, sash, etc., 
in open shops, against the representatives of the United Brotherhood 
of Carpenters and Joiners of America and others. The unions had en- 
tered into an agreement not to erect material made by nonunion me- 
chanics, and because of the refusal of union men to work with non- 
union men, and because employers quite generally found it to their in- 
terest to employ union men, it became largely unpracticable to erect 
carpenter work except by union labor. An injunction was asked to 
prevent the defendants from conspiring to refuse to work upon mate- 
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rial because not made by union labor. It involved an attempt to drive 
open shop products out of commerce, and in that respect the case re- 
sembles the one before the court. The majority opinion, as we under- 
stand it, does not decide whether the acts complained of constituted a 
violation of the Sherman Act. The minority opinion of three of the 
justices did not hesitate to say that the acts were in restraint of inter- 
state commerce and were prohibited by the Sherman Law. The case 
arose in this circuit and we affirmed the action of the District Court 
which dismissed the bill. The Supreme Court affirmed the decree on 
the ground that under the Sherman Anti-Trust Act, if the acts com- 
plained of amounted to a violation of that act, a private person could 
not maintain a suit for an injunction under section 4 of that act. 8 
U. S. Compiled Statutes Ann. 1916, p. 9655. There seems to be an in- 
timation in the dissenting opinion (page 473^ that the court as a whole 
thought that the facts showed a violation of the Sherman Act. If the 
court had actually so decided this court would be bound to hold it 
decisive, and that the defendants' conduct in this case was in violation 
of that act. 

But I am unable to see any sound distinction between what was done 
in lyoewe v. Lawlor and what was done in the instant case. In Loewe 
V. Lawlor circulars were sent to dealers for the purpose of intimidat- 
ing and coercing them into not purchasing from the complainant. In 
the instant case the plaintiff's customers do not seem to have been to 
any great extent, if at all, circularized; but organized labor was in- 
formed by letters and resolutions that complainant's product was not 
to be installed and that members of the unions were to use their influ- 
ence to prevent the placing of orders for the purchase of presses man- 
ufactured by it. All organized labor throughout the country was ac- 
quainted with the dispute,- and instructed not to install the machinery 
"and if possible influence your employer not to have such machinery 
installed by unfair men, or that they will not let any more contracts to 
the Duplex Printing Press Company until organized labor is fairly 
dealt by"; and the International Association of Machinists' Monthly 
Journal, which circulated through all the local lodges and on news 
stands, contained full information as to the attitude of labor toward 
the complainant and the installation of its presses. The method pur- 
sued was intended to prevent the sale of the complainant's product. 

In Loewe v. Lawlor, supra, and in Eastern States Lumber Associa- 
tion V. United States, supra, and in Gompers v. Buck's Stove & Range 
Co. (1911) 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. 
(N. S.) 874, the publication and use of letters, circulars, and printed 
matter were the means resorted to in the attempt to restrain commerce. 
In the case last cited it is declared that the protective powers of the 
court extend to every device whereby proi>erty is irreparably damaged 
or interstate commerce restrained; otherwise the law would be made 
impotent. 

In my opinion the things done and threatened to be done by the de- 
fendants tend to the destruction of the complainant's interstate trade. 
Whether an injunction can issue depends upon the construction to be 
placed upon what is known as the Clayton Act, which was passed by 



Digitized by 



Google 



DUPLEX PRINTING PBE88 OO. V. DEEEINa 743 

Congress in 1894. That act modified the Sherman Act in certain im- 
portant particulars. Under the Sherman Act the opinion prevailed 
that a private person could not maintain a suit for an injunction to re- 
strain violations of the act, in view of the fact that the act made it the 
duty of the several district attorneys of the United States in their re- 
spective districts, under the direction of the Attorney General, to in- 
stitute proceedings to that end. 8 U. S. Compiled Statutes Ann. 1916, 
§ 8823. The act (Act Oct. 15, 1914, c. 323), however, expressly pro- 
vides : 

"Tbat any person, firm, corporation, or association shall be entitled to sue 
for, and hare injunctive relief, in any court of the United States having 
Jurisdiction over, the parties against threatened loss or damage by a viola- 
tion of the Anti-Trust Laws," etc 8 U. S. Oompiled Statutes Ann. 1916, § 
88350, p. 9697. 

The defendants, however, claim that, while the act authorizes 
a "person, firm, corporation or association" to sue for injunctive re- 
lief, the right to do so is nevertheless restricted by other provisions 
of the statute, and that it is inapplicable to the facts of this case. The 
defendants base this claim on the provision contained in section 6 of 
the act which is found in the margin.^ That section in effect declares 
that labor organizations, merely because organized, are not to be held 
to be illegal combinations or conspiracies in restraint of trade, and that 
they are not to be restrained from "lawfully" carrying out their "legit- 
imate" objects. In his opinion in the Paine Lumber Co. Case, supra, 
Mr. Justice Pitney declared that : 

"Neither in the • • • section, nor in the oommittee reports, is there 
any Indication of a purpose to render lawful or legitimate anything that be- 
fore the act was unlawful, whether in the objects of such an organization or 
its members or in the measures adopted for accomplishing them.** 

It is true this language was used in a dissenting opinion of three of 
the justices. But tiie majority opinion indicates that the majority of 
the justices must have entertained the same opinion, for Mr. Justice 
Holmes in his opinion states that he is a minority of the court in think- 
ing that upon the facts involved in that case the Clayton Act established 
a policy inconsistent with the granting of an injtmction. The injunc- 
tion simply was withheld because at the time the decree was entered 
a private person or corporation could not sue for injunctive relief in 
that class of cases. 

In the same connection attention may also be called to Stephens v. 
Ohio State Telephone Co. (D. C. 1917) 240 Fed. 759, 771, in which 

1 "Sec. 6. That the labor of a human being is not a commodity or article 
of commerce. Nothing contained in the anti-trust laws shall be construed to 
forbid the existence and operation of labor, agricultural, or horticultural 
organizations, instituted for the purposes of mutual help, and not having 
capital stock or conducted for profit, or to forbid or restrain individual mem- 
bers of such organizations from lawfully carrying out the legitimate objects 
thereof; nor shall such organizations, or the members thereof, be held or 
construed to be illegal combinations or conspiracies in restraint of trade, un- 
der the anti-trust laws." U. S. Compiled Statutes Ann. 1916, p. 9686. 
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District Judge Killits passed upon the second paragraph of section 20 
of the Clayton Act, which is found in the margin.^ He there says : 

"The statute but enacts the position which courts hare universally taken; 
there is nothing new in it," etc. 

It is my opinion that, if the acts complained of in this case would 
not have been lawful prior to the passage of the Clayton Act, they are 
not lawful now. The first paragraph of section 20 of the Clayton Act 
is found in the margin.^ It relates to injunctions in a case between 
an employer and employes, etc. So far as the purposes of this case 
are concerned, it would seem to suffice to say that the parties to this 
suit do not come within the classification therein named. No one of 
the defendants is now or ever was an employe of the complainant, and 
the relief prayed for does not contemplate protection from strikes 
among complainant's employes engaged in the manufacture of its print- 
ing presses. If, however, it be contended that the intention of Con- 
gress was that the act should apply to any case growing out of a labor 
dispute, even though none of the parties defendant had ever been in 
the complainant's employ, it would not prevent the issuance of the in- 
junction, for It is to be noted' that the act does not absolutely prohibit 
the granting of an injunction, even in cases between an employer and 
employes.* The injunction may still be granted between employer and 
employes, when "necessary to prevent irreparable injury to property, 
or to a property right of the party making the application" ; and it is 
so well settled that no citation of authorities is necessary that acts that 
will cause the destruction of one's property or business, and acts that 
interfere with the carrying on of one's business, destroying his custom 

2 "And no such restraining order or injimction shall prohibit any per- 
son or persons, whether singly or in concert, from terminating any relation 
of employment, or from ceasing to perform any work or labor, or from recom- 
mending, advising, or persuading others by peaceful means so to do; or from 
attending at any place where any such person or persons may lawfully be, 
for the purpose of peacefully obtaining or communicating information, or 
from peacefully persuading any person to work or to abstain from working; 
or from ceasing to patronize or to employ any party to such dispute, or from 
recommending, advising, or persuading others by peaceful and lawful means 
so to do ; or from paying or giving to, or withholding from, any person en- 
gaged in such dispute, any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and for lawful purposes; 
or from doing any act or thing which might lawfully be done in the absence 
of sucli dispute by any party thereto; nor shall any of the acts specified in 
this paragraph be considered or held to be violations of any law of the Unit- 
ed States." 2 U. S. Ck)mpiled Statutes Ann. 1916, p. 1964. 

» "No restraining order or injunction shall be granted by any court of the 
United States, or a judge or the Judges thereof, in any case between an em- 
ployer and employees, or between employers and employees, or between em- 
ployees, or between persons employed and persons seeking employment, in- 
volving, or growing out of, a dispute concerning terms or conditions of em- 
ployment, unless necessary to prevent irreparable injury to property, or to a 
property right, of the party making the application, for which injury there 
is no adequate remedy at law, and such property or property right must be 
described with particularity in the application, which must be in writing and 
sworn to by the applicnnt or by his agent or attorney." U. S. Ck>iz^Ued 
Statutes Ann. 1916, p. 1964. 
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or his profits, do an irreparable injury and authorize the issuance of 
an injunction. 

The achievement of the end sought by these defendants is not 
through an appeal to the purchasing public not to buy nonunion-made 
machines ; and the defendants have not confined themselves to with- 
drawing union men from complainant's factories. The, course which 
has been pursued has made the complainant's presses "a contraband of 
commerce/' "a kind of commercial leper." The plan has been to make 
complainant's machines unmarketable by preventing their being hauled, 
installed, operated, or repaired, or even exhibited to the public. If this 
can be done under the laws of tlie United States, then it seems that 
no manufacturer of printing presses in this country can maintain an 
"open" shop, and no machinist engaged in the manufacture of such 
presses can earn his living at his trade, unless he consents to join a 
union, and be bound by all its rules and regulations, and the chan- 
nels of interstate commerce are practically closed against the products 
of an "open" shop. If the truckmen are in the unions and cannot 
handle nonunion goods, of what use is it to ship goods from Michigan 
to New York ? And if the unions have a right to say what goods their 
members shall handle, or shall not handle, what reason is there for 
saying that union men employed by the railroads cannot refuse to 
handle any goods not made in an "open" shop? The railroads are 
common carriers, it is true ; but all the persons who hold themselves 
out as willing to carry goods for the public, draymen, carters, truck- 
men, wagoners, and moving van companies, proprietors of taxicabs, 
omnibuses, and baggage wagons, are in like manner common carriers. 
10 C. J. 49. And they may be engaged in interstate commerce, as the 
goods they carry are being shipped outside the state, or have been 
shipped into the state to be delivered to the consignees therein. . 

My Associates do not agree with me in the conclusion at which I 
have arrived. The reasons for their disagreement will be found in 
the opinions which follow. Therefore, in accordance with their opin- 
ion^ and contrary to my own, the decree is affirmed, with costs. 

HOUGH, Circuit Judge. The record at bar contains uncontradict- 
ed testimony (since defendants offered no evidence) divisible into two 
parts — one relating to acts of violence and threats of the same, di- 
rected against some or all of the persons managing or aiding in plain- 
tiff's business and directly tending to destroy that business through 
fear of physical injury; the other part showing conclusively (what, 
indeed, defendants avow) a purpose long formed by the organizations 
represented only locally by the individual defendant threatmakers, to 
advise and persuade all workers whose labor would in any way bene- 
fit any business effort of plaintiff to abstain from such labor, and fur- 
ther to spread through the purchasing public a knowledge that, if any 
one bought what plaintiff made, its transportation, erection, operation, 
and repair would be rendered as difficult for the purchaser or user as 
the influence of the defendant unions could make it. 

This action by the associations that are the real defendants was and 
is directed against plaintiff in particular, because it manufactures only 
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one kind of printing press, and is the only maker of such presses 
which at date of bill filed still refused to unionize its establishment and 
obey defendants' orders by operating a "closed shop." If there had 
been more than one similar nonunion factory, all would have been 
equally obnoxious to defendants, though for very obvious reasons the 
campaign against numerous open shops would not have been along 
quite the same lines as that against a single rebel ; the larger the party, 
the more united the majority, the easier it is to dispense with physical 
force, and rely on the persuasive suggestiveness of numbers. It is 
also easier to get assistance from other unions in other trades for a 
powerful and successful organization than for one representing only 
a minority of workers in its own specialty. 

The plaintiff was entitled in strictness of law to an injunction 
against the individual men who threatened, suggested, and probably 
incited actual physical injury. They were also entitled to have pre- 
vented the open efforts to break or abort plainti^'s contract with the 
Exposition Company. The latter wrong, however, was (apparently) 
stopped partly b|y temporary injunction and partly by treaty, and there 
is no continuing business relation between plaintiff and that company; 
while the acts of violence all occurred years before trial, were not 
shown to have been more than the result of personal malice or bad 
judgment on the part of a few defendants then acting as union of- 
ficials, and all or most of them out of office before the cause was 
brought on for hearing. Let it be assumed (though not decided) that 
the comparative antiquity of these wrongful acts and their sporadic 
nature would not affect the legal rights of plaintiff, yet we think no 
injunction should issue by reason of them. This opinion is entertained, 
because plaintiff by its counsel in this court has plainly recognized in 
the principal point raised by the facts something far and away more 
important than the attempted muzzling by writ of a few foolish men, 
who fell back on open threat or secret violence, instead of relying on 
that social discipline which is the real strength of labor unions, as 
well as of most other originally voluntary associations of human 
kind. He has therefore at this bar announced that no injunction was 
desired, because none would or could be of importance or effect, un- 
less it went on the ground of illegality in the efforts of the defendant 
associations as such to unionize plaintiff's shop, such efforts consist- 
ing in words alone — peaceful enough in their literal meaning but neces- 
sarily as minatory in suggestion as the diplomatic note of a g^eat pow- 
er that it would view with concern that which a weaker neighbor in- 
sisted on doing. 

Thus the only matter we are asked to consider, and therefore the 
single point on which we shall express opinion, is whether the secon- 
dary boycott, used or attempted by defendants against plaintiff, is in 
the present state of controlling statutes and decisions unlawful. All 
substantial efforts to enforce such boycott took place in New York. In 
so far, then, as what is loosely called common law — i. e., the public 
policy of a state, as ascertained and announced by its highest court — 
is concerned, we think the recent decision of Bossert v. Dhuy, 221 N. 
Y. 342, 117 N. E. 582, fully recognizes and upholds the secondary 
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boycott as lawful in New York, if unaccompanied by malice, force, 
violence, or fraud; and, even if so accompanied, what is unlawful is 
not the essential purpose of advancing the unification and control of a 
mass or masses of workers in a common field, but the purely accidental 
and temporary means used for attainment. This is the very accident 
we have been so frankly and wisely asked to overlook or disregard 
on this appeal. It is not necessary to expand comment on this hold- 
ing so far as the writer of this opinion is concerned ; all that he could 
say was said in Gill, etc., Co. v. Doerr (D. C.) 214 Fed. Ill, a decision 
cited with apparent agreement in the Bossert Case. 

As plaintiff's business is largely interstate, and the attentions paid by 
defendants to plaintiff consisted essentially in trying to make it im- 
possible for plaintiff to get its machines from Michigan to New 
York, or have them used there even if they successfully ran the 
gauntlet, it seems plain that the defendant associations have agreed 
to do and attempted performance of the very thing pronounced un- 
lawful in Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 
488, 13 Ann. Cas. 815, and 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 
316. Therefore such interference with interstate commerce should 
be enjoined, unless the Clayton Act of October 14, 1914, forbids it. 

It is not suggested that any other than sections 6 and 20 of that 
statute can affect this case, and we feel so assured of the inapplica- 
bility of section 6 that it is not thought necessary to discuss the mat- 
ter. Section 20 applies to cases — 

**between an employer and employees, or between employers and employees, 
or between employees, or between persons employed and persons seeking em- 
ployment, involving or growing out of a dispute concerning terms or con- 
ditions of employment." 

In such cases the statute proceeds to enumerate as lawful, notwith- 
standing any earlier statute or decision emanating frc^ national au- 
thority, every peaceful and all the really important things the defend- 
ant associations have done. Thus the question becomes this: Is 
the present litigation one between employers and employes, or an 
employer and employes, growing out of a dispute concerning tenns 
or conditions of employment? The answer depends on whether the 
catalogued injuries are to be permitted only in litigations between an 
employer or employers and the workmen in (or perhaps lately in) their 
several establishments, or also in cases, however promoted, when the 
parties are generically the hired and the hirer, and the dispute even 
an offshoot or by-blow of the endless quarrel over terms of employ- 
ment? 

The solution of the puzzle raised by a statute so blindly drawn as 
this one is not easy, and the intimation as to the present division of 
the Supreme Court on the subject, given (purely obiter) in Paine, etc., 
Co. v. Neal, 244 U. S. 459, 37 Sup. Ct. 718, 61 L. Ed. 1256, merely 
adds embarrassment. There is no ruling decision on the subject, and 
prognosis as to the probable disposition of the matter in a higher 
court, based on anything as yet published in the United States Re- 
ports, would be both unprofitable and improper. It is necessary to 
form opinion as upon new matter. 
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[1] There was a dispute, and one concerning conditions of em- 
ployment, and at plaintiff's Michigan factory, long before this suit 
was brought, and before the plan of campaign — the boycott, which 
is the thing really complained of — was seriously attempted. The Ma- 
chinists' Union created the dispute, by calling a strike at plaintifiPs 
place, if it never existed before; that dispute did relate to conditions 
of employment, in that every striker and every affiliated machinist 
disputed the right of plaintiff or any other concern similarly situated 
to employ any one but a member of the union; and so far as statutory 
interpretation is concerned it seems immaterial that no more than a 
trifling proportion of the workers in plaintiff's factory paid any at- 
tention to the strike order. The dispute existed, and existed from 
the beginning, between this plaintiff and the principal defend^ts, 
among whom are included by representation the dozen or so obedient 
union men in the factory. In strict truth this is a dispute between 
two masters, the union, or social master, and the paymaster ; but, un- 
less the words "employers and employes," as ordinarily used, and 
used in this statute, are to be given a strained and unusual meaning, 
they must refer to the business class or clan to which the parties liti- 
gant respectively belong. We perceive no logical standing ground be- 
tween this certainly broad meaning, and a holding that, if all one's 
workmen strike (as they call it), or are summarily discharged (as the 
pa)nnaster calls it), the usual plaintiff is not an employer, and the 
frequent defendants are not employes, because the formal relation 
of master and servant has ended. Yet such an interpretation would 
take nearly all meaning from section 20, as scarcely could a suit 
arise to which it would apply. 

[2] In so far as courts are permitted to study legislative proceed- 
ings and contemporary history for aid in statutory interpretation, we 
consider it plain that the designed, announced, and widely known 
purpose of section 20 (perhaps in conjunction with section 6) was to 
legalize the secondary boycott, at least in so far as it rests on, or con- 
sists of, refusing to work for any one who deals with the principal 
oflfender. We are earnestly told that this rule gives to the workman 
the choice of being a pariah or a guildslave, and to the employer a 
doubtful escape from bankruptcy by the path of commercial servitude. 
If this be true (and the writer is not disjwsed to question it) the result 
is imposed by act of Congress; the remedy is political, not judicial. 

LEARNED HAND, District Judge (concurring in result). I think 
that section 20 of the Clayton Act has legalized secondary boycotts in 
cases between an employer and employes, and that this was such a 
case, at least after the strike was declared on August 27. I do not 
think that the section applies only when the employer is plaintiff and 
his present or former employes are the defendants. Further, I think 
that the dispute here under any definition included the conditions of 
employment. I therefore concur in general in Judge HOUGH'S rea- 
soning and in the result, though I do not concur in all the expressions 
in his opinion. 
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f7.; TURNER & DAHNKBN et al. v. CROWUSY. 

(Olrcalt Oonrt at Appeals, Ninth Circuit. Angost 5, I&IS. Rehearing Denied 
d October 14, l»ia) 

: 1 No. 3138. 

1. CoPTRiGHTB «=»28— Deposit of Copy — ^Su^fioienot. 

Where the composer of an nnpublished song desired a copyright au- 

- thorlzed by Copyright Act March 4, 1909, § 11, as amended by Act Ang. 
, 24, 1912, held, that the depositing of a printed copy was sufficient, al- 
though the rules of the Cc^pyright Office specified a typewritten or manu- 

' script copy. 

2. OOPYBIGHTS ^=»28 — StTFFICIENCT. 

I'- Where the composer of an unpublished song took all the essential steps 

necessary to procure a copyright prior to publication under Copyright Act 
March 4, 1909, f 11, as amended by Act Aug. 24, 1912, a slight variance 
in dates as to the time of deliViery of copy of the song held not to affect 
the validity of the cc^yright 

- 3. Copyrights ^=:»29 — Sxjfficienct. 

Where the composer of a song, in compliance with Copyright Act, de- 
posited two copies of the work when published, and the copyright notice 
'[ wtis appended to the published copies of the song, held, that the composer 

acquired a good copyright, notwithstanding the 'copyright as an un- 
published work was insufficient. 

4. Appeal and Bbbob ^=»1009(3) — Review — Findinos. 

Where the evidence was cotiflicting, but the findings of the chancellor 
were supported by substantial evidence, they will be upheld on appeal. 

5. COPTEIGHTS ^S»87 — ^VlOI^kuTION — PbOVISIONS OF STATUTE. 

Under Copyright Act March 4, 1909, | 25, as amended by Act Aug. 24, 
1912, the court may In its discretion, and subject to the qualification 
that the damages must be just allow $1 for each infringing copy ot a 
copyrighted atmg, etc., made or sold by, or found in the possession of, the 
infringer, his employes, or agents. 

6. Copyrights ^=s>87 — ^Infbingement — ^Dakagbs. 

Under Copyright Act March 4, 1909, § 25, as amended by Act Aug. 24, 
1912, the court has power to award more than $5,000 damages, where 
there has been an infringement after notice provided -the evidence war- 
rants a finding that complainant was damnified in excess of $5,000. 

7. Copyrights ^=»87 — Infringement — Damage. 

Under Copyright Act March 4, 1909, f 25, as amended by Act Aug. 24, 
1912, while the discretion of the court may be used to award damages 
where no proof of actual damage is offered, yet the award should have 
relation to such Inferences as are reasonably dedudble from the whole 
case of infringement, and damages cannot be awarded on the idea of 
punishment. 

8. Copyrights ^=5>87 — Infringement — Damages. 

In a suit for infringement of a copyrighted song, an award of $1 per 
copy for 7,000 copies found in the hands of the Infringer held improper ; 
it appearing that the composer would not have made a profit of more 
than 8 cents per copy. 

9. OOPYBIOHTS «=»90--lNrBiNGBMENT— AtTOBNEY'S FBES. 

In an infringement suit, where it appeared that defendants had infring- 
ed a copyright, an award of attorney's fees in favor of complainant J^ld 
proper. 

Appeal from the District Court of the United States for the Secoiid 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 
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Suit by Alma A. Crowley against Turner & Dahnken, a corporation, 
and others. From a decree for plaintiff, defendants appeal. Modified 
and affirmed. 

The plaintiff, appellee here, alleged that she is the author and pr(^rietor 
of the words and music of a song called "My California Rose"; that before 
publication of the song, in order to secure copyright, on September 21, 1914, 
she mailed to the Librarian of Qbngress at Washington a printed copy of the 
title, words, and music of the song, together with a fee for recording the 
same, and claimed a copyright; that before beginning this suit she mailed 
to the Register of Copyright two complete copies of the song of the best 
edition thereof then pi^lished, and further complied with all legal require- 
ments necessary to establish her right to the copyright; that she caused to 
be printed on each copy of the song, cm the first pftge, the word "Copyright,** 
together with the year the copyright was entered and the words "By A. A. 
Crowley"; that Turner & Dahnken, a corporation, appellant, was condoct- 
ing a moving picture theater in San Francisco, and without authority, about 
May 14, 1916, pirated the copyrighted son^, and caused 10,000 copies of the 
music and words to be printed in certain programs, and distributed the 
programs to its patrons at the Tivoli Opera House in San Francisco; that 
distribution commenced May 14, 1916; that plaintiff first knew of. the pub- 
lication and distribution on May 18, 1916, and on May 19th served notice and 
demand on appellant to refrain from further publication or distribution, but 
that appellant continued for some days to distribute the program. Plaintiff 
prayed for injunction, accounting, award of profits, damages, costs^ and at- 
torney's fees. 

Turner & Dahnken denied authorship ^d copyright proprietarship, or 
that the necessary steps for obtaining copyright were taken ; denied infringe- 
ment, copying, or piracy, or that the programs were piracies, and alleged 
that plaintiff expressly consented to the use and distribution of the song 
in the manner in which it was in fact used and distributed; denied that the 
programs contained an exact reproduction, and alleged that the song print- 
ed in the programs was unsuitable for use and was an authorized advertise- 
ment of the song ; alleged that the programs wer» furnished to appellant by 
an independent contractor under a general contract for the famishing of 
programs, and that plaintiff auUiorlEed the use and publication by the con- 
tractor and the distribution by Turner & Dahnken; denied that the distribu- 
tion prevented sales by plaintiff, or that any profits were realized by Turner 
& Dahnken, or that any damage was done to plalnitff. 

In the decree in favor of plaintiff it was found that valid copyright was 
duly Issued to plaintiff on September 26, 1914; that defendant infringed by 
copying, publishing, and distributing copies of the words and music, as charg- 
ed; that 7,000 copies of the copyrighted song "were actually found to be tn 
the possession of and under the control of the appellant; and that certain 
of the said copies were distributed by Turner. & Dahnken after actual writ- 
ten notice of infringement Plaintiff was awarded as damages $1 for eadi 
and every copy of the song found in the possession and under the control of 
appellant, together with costs, including attomey'*s fees, and also a per- 
pelual injunction. From this decree appeal was taken. 

William M. Abbott and William M. Cannon, both of San Francisco, 
Cal., for appellants. 

£. D. Wilbur and R. G. Hudson, both of San Francisco, Cal., and 
Albert C. Agnew, of Oakland, Cal.. for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1, 2] It 
is said that the District Court erred in ruling that the copyright de- 
scribed was valid, because the plaintiff failed to sustain the burden 
resting upon her of establishing compliance with the conditions prece- 
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dent to the acquisition and existence of a copyright. Section 11 of the 
Copyright Act of March 4, 1909 (35 Stat. 1078, c. 320) as amended in 
1912 (Act Aug. 24, 1912, c. 356, 37 Stat. 488), so far as material, 
reads as follows : 

"Copyright may also be had of the works of an author, of which copies are 
not reproduced for sale, by the deposit, with claim of ct^yright, of one com- 
plete copy of such work if it be a ♦ ♦ ♦ musical, or dramatic-muisical 
composition. ♦ ♦ ♦ But the privilege of registration of copyright secur- 
ed hereunder shall not exempt the copyright proprietor from the deposit of 
copies, under sections twelve and thirteen of this Act, where the work Is 
later reproduced in copies for sale." U. S. Gomp. St 1916, { 9532. 

But, as we read the evidence, it shows that the plaintiff, before pub- 
lication, sent a copy of the title, words, and music of the song to the ' 
Register of Copyright at Washington, D. C, as an unpublished work, 
and received from that official a certificate of registration. It is said 
that under the rules of the Copyright Office (rule 20, subdivision 1), in 
order to secure copyright of an unpublished work, it was necessary for 
plaintiff to "deposit one typewritten or manuscript copy of the work." 
Plaintiff, however, having proved that she deposited a printed copy, 
by every reasonable construction the legal effect must be the same as 
if there had been a deposit of a written or typewritten manuscript. 
Plaintiff forwarded two copies of the words and music, and made a 
second registration after publication, and received certificate of copy- 
right. The certificate issued after publication recited that the copies 
were received September 5, 1914, and that the date of publication was 
September 10, 1914, while the first certificate for the unpublished work 
recites that the copy was received by the Register of Copyright on Sep- 
tember 26, 1914. The certificate showing that the date of publication 
was September 10, 1914, varies from the allegations of the plaintiff's 
complaint, wherein it is alleged that, in order to secure copyright, on 
September 21, 1914, she mailed to the Librarian of Congress a printed 
copy of the title, words, and music of the song, together with the neces- 
sary fees. This variance, possibly due to an error on the part of 
plaintiff, or to a clerical error in the certificate of registration, ought 
not to deprive the plaintiff of the benefit of her original registration to 
secure copyright of the unpublished song. 

[3] We assume that the rules of copyright require reasonable strict- 
ness of interpretation; but, where it is shown by a claimant that the 
essential steps have been taken to secure copyright of an unpublished 
work prior to publication, slight variance in dates ought not to destroy 
the proof of copyright. Macgillivray on Copyright, p. 257. But in the 
present case, even if the first registration could not be sustained, surely 
plaintiff, by proof of the second registration, fulfilled the terms of the 
Copyright Act, inasmuch as the record proves that that copyright no- 
tice was appended to the published copies of the song. Bobbs-Merrill 
V. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086. 

[4] As to distribution by appellant, the proof was conclusive. It 
is said, however, that the distribution was authorized by the plaintiff, 
and that the copies distributed were printed, published, and distributed 
by authority of the plaintiff, through one Lorden, who, it is argued, 
acted as plaintiff's agent. Upon this point the evidence is not dear as 
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it might be ; there being some conflict between the testimony of Lor- 
den and the plaintiff. The District Court has resolved this conflict 
by a finding directly in favor of the plaintiff's position, and, there 
being substantial evidence to sustain the finding, we accept the fact 
to be as found by the lower court. 

[6-8] We next come to the most important feature of the case, 
namely, whether, infringement being established, it was error to 
award the plaintiff $7,000 damages. Section 25 of the Copyright Act 
of March 4, 1909, as amended August 24, 1912 (U. S. Comp. St. 1916, 
vol. 9, pp. 10952, 10953), provides that, if any person shall infringe 
the copyright protected under the copyright laws, such person shall be 
liable : 

(a) To an injunction, and (b) "to pay to the copyright proprietor such dam- 
ages as the copyright proprietor may have suflPered due to the infringement 
as weU as all the profits which the infringer shall have made from such in* 
fringement, and in proving profits the plaintiff shall be required to prove 
sales only and the defendant shall be required to prove every el^nent of 
cost which he claims, or in Ueu of actual damages and profits such damages 
as to the court shall appear to be just, and in assessing such damages the 
court may in its discretion allow the amounts as hereinafter stated, • • • 
such damages shall in no other case exceed the sum of $5,000, nor be less than 
the sum of $250, and shall not be regarded as a penalty. But the foregoing 
exceptions shall not deprive the copyright proprietor of any other remedy 
given him under this law, nor shall the limitation as to the amount of recov- 
ery apply-to infringements occurring after the actual notice to a defendant, 
either by service of process in a suit, or other written notice served upon 
him. • ♦ ♦ 

''Second. In the case of any work enumerated in section five of this act, 
except a painting, statue, or sculpture, one dollar for every infringing copy 
made or sold by or found in the possession of the infringer or his agents or 
employes." 

The findings and award of the District Court having been made 
under the in lieu provision of the statute, conceded to be controlling, 
appellant argues that a copyright proprietor may recover from an 
infringer such damages as may be just in assessing which the court, 
in its discretion, may allow $1 for each infringing copy made, sdd 
or found in the possession of the infringer or his agents, but that 
the damages so awarded shall not exceed $5,000, nor be less than 
$250, and shall not be regarded as a penalty. Appellant concedes 
that the limitations as to amounts do not apply to infringements after 
notice but argues that in such cases only damages, not penalties, may 
be awarded, the court being obliged even in such instances to make the 
best approximation it can of the possible damage suffered. In Hen- 
dricks Co. v. Thomas Publishing Co., 242 Fed. 37, 154 C. C. A. 629, 
the Court of Appeals for the Second Circuit, through Judge Hough, 
commenting upon the language of section 25 of the Copyright Act 
relating to the assessment of damages and profits, traced it as the 
growth of years resulting from the efforts of Congress "to avoid that 
strictness of construction which historically attaches to any statute in- 
flicting penalties and to confer upon an injured copyright owner some 
pecuniary solace even when the rules of law render it difficult if not 
impossible, as it often is, to prove damages or discover profits," and 
held that the statute limits the (discretion of the court to a minimum 
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award of $250, and a maximum of $5,000, in lieu of actual damages 
and that it was the intent of Congress to preserve the right of the 
plaintiff to pursue damages and profits by the historic methods of 
equity if he chooses so to do and to give the new right of application 
to the court for such damages as shall appear to be just in lieu of 
actual damages. Gross v. Van Dyk Gravure Co., 230 Fed. 412, 144 
C. C. A. 554, was approved by the court. In the last case Judge 
Learned Hand said that it was the duty of the court under section 
25b to estimate the damages by the best inference it can even though 
the. complainant would fail for lack of evidence if the issue were tried 
before a jury and that it was intended that a plaintiff should not fail 
for lack oi proof. 

Weil on Copyright deduces from the later decisions that a copy- 
right proprietor now has three means of monetary compensation af- 
forded him upon infringement of his rights. He may recover profits 
made by the infringer. He may recover actual damages in addition 
to such profits or in lieu of profits and actual damages he may, if he 
so elects, recover arbitrarily as damages, not by way of penalty, and 
which in the case of musical compositions, as referred to in section 5 
of the Copyright Act, are fixed at $1 per copy found in the possession 
of the infringer, or made or sold by him. 

There is also in section 25b, following the exceptions named in the 
statute, a provision to the effect that the exceptions "shall not deprive 
the copyright proprietor of any other remedy given him under this 
law nor shall the limitations as to the amount of recovery apply to in- 
fringements occurring after actual notice to a defendant either by 
service of process in a suit or other written notice served upon it." 
As it was very clearly proved upon the trial of the present case that 
notice of infringement was served upon the appellants and that there 
was a continuance of the infringement after such notice was served, 
this provision must be considered in reviewing the damages which the 
lower court allowed. 

In our opinion the rule of the better authorities is that the court 
may, in its discretion and subject to the qualification that the damages 
must be just, allow $1 for each copy made or sold by or found in 
the possession of the infringer or his agents or employes ; and, pen- 
alties in the strict sense being done away with, the court has power to 
award more than $5,000, where there has been an infringement after 
notice, provided the evidence warrants a finding that the complain- 
ant was damnified in excess of $5,000. Westermann Co. v. Dispatch 
Printing Co., 233 Fed. 609, 147 C. C. A. 417; 13 Corpus Juris, 1180. 

Appellants argue that the evidence showed that Turner & Dahnken 
merely purchased the couriers from an independent advertising com- 
pany, and did not copy or publish the songs in the couriers. The tes- 
timony, however, shows that the programs were printed for appellants 
herein, to be given by the appellants to their patrons at their moving 
picture theaters, and that they were distributed as the gift of Turner 
& Dahnken. The programs or couriers have upon the opening or 
cover page the words "Compliments of Tivoli Opera House, My 
California Rose," the inside principal page containing the music and 
252 F.-- 48 
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the words of the song as "My California Rose, by August Dalma [the 
nom de plume of the appellee herein] ; Copyright MCMXIV by A. A. 
Crowley." 

Appellee offered no proof of actual loss or of profits, but we gather 
from the testimony that at a retail price of 15 cents a copy for the 
song the profit to the plaintiff would not have exceeded 8 cents per 
copy. If, therefore, the plaintiff had received 8 cents per copy upon 
7,000 copies found in the possession of Turner & Dahnken, her total 
damage wpuld have been $560, which we think would be a fair esti- 
mate. Plaintiff said that she expected and authorized orchestrations 
of her song to be used, but did not authorize use of it as made by de- 
fendant. The allowance of $7,000, or $1 per copy of th^song and 
music, seems to have been based upon the view that $1 per copy is a 
fixed sum, to be allowed under any circumstances of infringement 
after notice. But, as we do not so construe the law, the duty of 
the court was to award damages as justified by the nature and circum- 
stances of the case as developed upon the trial. Thus, while the dis- 
cretion of the court may be used to award damages where no proof 
of actual damage is offered, yet the award should have relation to 
such inferences as are reasonably deducible from the whole case of 
infringement, and such damages are not to be awarded as based upon 
the idea of punishment. 13 Corpus Juris, p. 1179. 

[9] The allowance of attorney's fees was proper (Haas v. Leo 
Feist, Inc. [D. C] 234 Fed. 105), and as the case before the court 
showed the exact number of copies which were found in the possession 
of the infringers, and no accounting in other respects was called for, 
there was no need of reference to a master. 

The decree is affirmed in all respects, except as to the award of 
$7,000 damages. In respect to that item the direction is that the sum 
awarded shall be $560, and the decree is modified accordingly, and, 
as so modified, it is aflirmed. 



MAYES, CoUector of Internal Revenue, ▼. OASBY et al. 

(CJircnlt Court of Appeals, Sixth Circuit. August 8, 1918.) 

No. 3093. 

1. Internal Revenue ^=i»o8 — ^Action to Becoveb Tax Paid— Bubdbw of 

Proof. 

An additional tax assessed because of claimed withdrawal of untaxpaid 
whisky from warehouse, under authority of Rev. St. $ 3182 (Compi St. 
191ft, S 5904). is prima fade valid, and la an action for its recovery after 
payment plaintiff has the burden of proving its invalidity. 

2. Internal Revenue <@=>38-^Actiow to Recover Tax Paid — ^Instructions. 

In an action to recover an additional internal revenue tax assessed and 
collected because of the claimed withdrawal of whisky untaxpaid, in- 
structions virtually placing the burden on defendant to show that any, 
and if so how mudi, of the whisky withdrawn, was not taxpaid, hdd 
erroneous. 

In Error to the District Court of the United States for the West- 
ern EHstrict of Kentucky; Walter Evans, Judge. 

(^=s>For other cases see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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Action by Albert B. Casey, administrator, and another, against 
T. Scott Mayes, Collector of Internal Revenue. Judgment for plain- 
tiffs, and defendant brings error. Reversed and remanded. 

Perry B. Miller, U. S. Atty., of Louisville, Ky., and William C. 
Fitt, Asst. U. S. Atty., of Washington, D. C, for plaintiff in error. 

Wm. Marshall Bullitt, of Louisville, Ky., and Alfred S. Austrain, 
of Chicago, 111., for defendants in error. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK; Circuit Judge. This writ of error aims to reverse a judg- 
ment for $40,205.84 recovered in an action based upon payment un- 
der protest of an assessment, made in form pursuant to law by the 
Commissioner of Internal Revenue, for taxes upon spirits removed 
from plaintiffs' bonded warehouse between January 1, 1910, and No- 
vember 30, 1914, untaxpaid. 

When whisky is entered into a bonded warehouse, it is gauged 
by the 'government ganger ; when it is withdrawn, it is similarly re- 
gauged. By evaporation and soakage, some of the contents grad- 
ually disappear; taxes are paid upon the actual contents at the time 
of withdrawal, subject to this exception; that if the loss exceeds 
certain allowances called the "Carlisle Allowances," fixed by stat- 
ute and gradually increasing at two or three months' intervals dur- 
ing a period of seven years '(although the goods may remain in bond 
not exceeding eight years), payment must be made as well on such 
excess outage. Act Jan. 13, 1903, c. 134, 32 Stat. 770 (Comp. St. 
1916, § 6054). 

The amended petition alleged in detail the operations during the 
period specified; withdrawal of 50,868 barrels containing original- 
ly nearly 2^500,000 gallons, payment of tax in accordance with the 
governmental regauges at withdrawal on 2,014,295.4 gallons, actual 
contents, and 13,4019, excessive outage; the difference nearly 400,- 
000 gallons, representing the Carlisle Allowance. It further alleged 
that the additional tax was assessed on account of 33,843.3 gallons,, 
claimed to have been removed untaxpaid after entry in bond ; that no 
stamptax spirits were removed untaxpaid during such period; that 
the taxes and interest were unjustly and illegally assessed. 

The answer denied that no stamptax spirits were removed untax- 
paid during such period; that all taxes imposed by law were paid 
before removal of the goods; that the assessment was unjust 
or illegal; it specifically denied each of the detailed allegations of 
the petition and by amendment alleged affirmatively that on each 
spirit withdrawal dav, during the period, plaintiff removed from the 
warehouse untaxpaid spirits, aggregating 33,843.3 gallons, with intent 
to evade the payment of the tax; that this was part of the spirits 
contained in the 50,868 barrels when entered into bond; and that 
the removal was effected by equalizing the barrels, that is, "by under- 
weighing and underproofing the contents ais they were removed from 
bond and by transferring a portion of the contents of the barrels 
containing respectively more than the requirements of the Carlisle 
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Allowance to barrels containing respectively less than the minimum 
contents required by the Carlisle Allowance." 

[1] 1. To recover, plaintiffs must sustain the allegation that the 
assessment was without warrant of law. To do this, they must prove 
that all legal taxes have been paid, even though it involve proof of 
the negative allegation that no spirits had been removed untaxpaid. 

This burden rested upon them throughout the trial, whatever shift- 
ing there may have been in the duty of going forward with proof 
to meet a prima facie case. 

The burden is not met by proof that payment was made in ac- 
cordance with the governmental regauge ; for, whatever presumption 
of regularity might otherwise attach to such regauges as official acts, 
none can be given them in the light of the later assessment conced- 
edly based upon the alleged inaccuracy of the. regauge returns, an 
assessment which is expressly declared by statute to be prima facie 
evidence of the amount due. Revised Statutes, §§ 3182, 3309, 3437 
(Comp. St. 1916, §§ 5904, 6089); Western Express Co. v. United 
States, 141 Fed. 28, 72 C. C. A. 516. Nor does the added fact of 
long delay in making the assessment overcome its prima facie evi- 
dentiary effect. In other words, an assessment made contrary to 
the regauge returns must stand as valid, until some other evidence of 
its incorrectness or of the correctness of the regauge returns is intro- 
duced. 

The error in not directing a verdict for defendant at the close of 
plaintiff's case was, however, waived. Defendant offered affirmative 
evidence supposedly in support of the validity of the assessment. 
Thereafter, it was proper to submit the entire case to the jury on the 
single issue made by defendant's general denial. 

[2] The trial judge considered and dealt with the affirmative al- 
legations of the answer as if they were distinct affirmative defens- 
es, rather than specifications in explanation and support of the gen- 
eral denial. This resulted, not only in the erroneous instruction that 
the burden of proving these defenses rested upon defendant and 
in the holding that the defenses must be disregarded as not proven, 
but necessarily in a confusion both as to the exact question to be 
determined by the jury and the burden of proof thereon. 

Instead of advising the jury that any evidence bearing upon equal- 
izing should be considered by the jury, the court, while reluctantly 
permitting the jury to weigh the comparison evidence hereinafter 
referred to, expressly stated that the only issue before them involved 
the question whether, apart from equalizing, untaxpaid spirits had 
been removed. 

The entire controversy, however, turned upon the question of 
equalization. The evidence offered by defendant was directed to- 
wards showing that equalization had been practiced in one or the 
other of the ways specified in the amendment to the answer. This 
eivdence consisted in the testimony of gangers. When suspicion was 
awakened by the belated discovery that the regauge returns showed 
that of the 50,868 barrels, 9,892 were exactly on the line of the Car- 
lisle Allowance, 48 per cent, were within .1 of a gallon and 61 per 
cent, within .2 of a gallon of the line, a regauge was directed to be 
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made for the purpose of comparison. This was done in January, 
1915. At that time, there were on hand whiskies of 1909, 1910, and 
1911. While the evidence shows that a few hundred of earlier years 
were on hand November 30, 1914, i*- does not affirmatively appear 
that any of them remained,in January, 1915. Seven lots of 100 bar- 
rels each were taken at random for regauge and comparison with 
similar lots of the same age and length of storage included in the 
50,868 barrels. The result was that while, of the latter, 18 per cent, 
had been reported as exactly on the line, 47 per cent, as within .1, 68 
per cent, as within .2, and 77 per cent, as within .3 of a gallon of the 
line, of the former only 4 per cent, were on the line, 9 per cent, with- 
in .1, 13 per cent, witiiin .2, and 18 per cent, within .3 of a gallon 
of the line. 

The 700 barrels were, in our judgment, a fair sample of the 20,- 
000 barrels which remained on hand November 30, 1914, and tlie 
evidence was properly admitted. But in the instructions, its scope 
was improperly and unduly limited by the direction to disregard 
the matter of equalization. This proof tended to show equalization 
by underweighing, if not by actual transfer, especially when coupled 
with the positive testimony that some of the regauge returns had been 
made on the basis of weights found by the regauger already marked 
on the barrels, the avowals based upon the improperly excluded 
testimony of a witness that while he could not tell exactly what pro- 
portion of the regauges were so made, in at least one-third he had 
accepted such weights, and upon the improperly excluded testimony 
of expert gaugers of long experience and some knowledge of the 
actual conditions, as to what the percentage of excessive outage 
would ordinarily be in such cases. 

That a better comparison with the 50,868 barrels could not be 
made, because there were no longer on hand any whiskies of the 
earlier ages, did not make this evidence improper for comparison, 
not merely with the 1909, 1910, and 1911 withdrawals but with all 
the withdrawals. 

Whether or not under all the circumstances, including the phys- 
ical condition of the warehouses, with the many possibilities it af- 
forded for tampering with the goods notwithstanding the presence 
somewhere in the many buildings of an aged custodian, the assess- 
ment made on the basis of this comparison was to be overturned, 
was a proper matter for the jury to determine under clear instruc- 
tions as to the issue and the burden of proof. They could have up- 
set it in whole or in part ; it was for them to determine whether and 
to what extent, in the light of all the evidence, the average surplus 
above the Carlisle Allowance of .868 gallons per barrel found in 
the 700 barrels was improperly used as a basis to increase to the 
same amount the average surplus of .199 shown by the withdrawal 
regauge reports for the 50,868 barrels. But to permit even a par- 
tial recovery, the burden was on the plaintiffs to show what, if any, 
part of the assessment was wrongful. It was error therefore to 
charge that if from a preponderance of the evidence, the jury found 
any part of the 50,868 barrels removed not taxpaid, they should find 
the number of untaxpaid gallons removed^ deduct the amount at 
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the rate of $1.10 per gallon from plaintiff's claim, and give plaintiflE a 
verdict for the difference. This amounts to a direct charge that 
plaintiffs had sustained their case except as to so much as defend- 
ant might disprove by a preponderance of the evidence. 

It may be added that other pertinent evidence was before the ju- 
ry; 11,473 barrels of 1909, 1910, and 1911 whisky showed on with- 
drawal regauge in 1915, immediately after the investigation had been 
made, only 6 per cent, on the line, 13 per cent within .1, and 19 per 
cent, within .2 of a gallon of the line. 

For the errors indicated, the judgment must be reversed, and the 
cause remanded for retrial. 



LAWHBAD ▼. MONROE BLDO. CXX 

In re LAWHEAD. 

(Clrcalt Cdurt of Appeals, Sixth Circuit August 8» 1918.) 

No. 3123. 

1. Bankbuptot ^s>446--Moot Qvestion->Abandoniient of Pbsmisbs. 

Where trustee in bankruptcy petitioned court to declare his title to 
bankrupt's lease valid and to quiet claim that such lease had been can- 
celed, and court's decree directed surrender of the premises, abandon- 
ment thereof by trustee pending petition to revise did not make pro- 
ceedings moot; such abandonment having been involuntary, and trustee 
being entitled to reobtain possession, should decree be reversed. 

2. Bankbuptot ^=»465 — ^Petition to Rbvibb— Appeai*. 

Where parties agree that petition to revise is proper method of re- 
viewing court's decree on trustee's petition to quiet title to leas4», and it 
is immaterial to the result whether the matter is heard on petition to 
revise or on appeal, an appeal therefrom will be dismissed. 

8. Bankbuftgy <s»288(1) — Jubibdiction or Coubi>— PsTmoN to Detebmins 
Advebsb Claims to LiBabb. 

Where trustee in bankruptcy' had possession of the leas^old formerly 
held by bankrupt, bankruptcy court had summary Jurisdiction, on. peti- 
tion of trustee, to determine if title to lease wa$ in bankrupt estate or m 
adverse claimants. 

4. Landlobd and Tenant ^=»109(4) — ^Lbasb— Tbbicinatxon— Relznqxjish- 

HENT. 

statement by lessee's secretary to lessor's secretary that he was mak- 
ing assignment for benefit of creditors, and that he was done with the 
store and the business, does not constitute relinquishment of lea^ie, but 
mere expression of desire to get rid of the obligation, and does not ter- 
minate lease, where secretary had no authority to surrender premises, 
and where surrender, if tendered, had not been accepted. 

Appeal from and Petition to Revise Order of the District Court of 
the United States for the Southern Division of the Eastern District of 
Michigan ; Arthur J. Tuttle, Judge. 

Petition by Frank Lawhead, trustee in bankruptcy, against the Mon- 
roe Building Company and others. From decree for respondents, pe- 
titioner appeals, and petitions to revise. Appeal dismissed ; upon pe- 
tition to revise, decree reversed, and cause remanded. 

For opinion below, see 243 Fed. 459. 

^s>For other cases see same topic & KBY-NUMBER in all Key-Numbered Dltfests A Indexes 
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Sellii^ & Brand, of Detroit, Mich., for petitioner. 
Welsh, De Foe & Kahn, of Detroit, Mich., Frank A. Stivers, of Ann 
Arbor, Mich., and Max Kahn, of Detroit, Mich., for respondents. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges. 

MACK, Circuit Judge. Plaintiff in error filed a petition on May 7^ 
1917, alleging that at the time of the filing of the petition in bankruptcy 
the bankrupt was the lessee of certain premises ; that it had been in 
actual possession thereof until February 23, 1917, when under a cred- 
itor's execution the sheriff closed the store ; that the bankrupt surren- 
dered the keys to him, so as to preserve the goods therein ; that there- 
upon the petition in bankruptcy was filed, a receiver appointed, .and 
possession taken by him of all the property and the premises ; that the 
receiver remained in sole possession until the qualification of petitioner 
as trustee, whereupon the property and keys were surrendered to him ; 
that neither receiver nor trustee ever surrendered possession or the 
lease or the rights of the bankrupt and of the estate therein ; that in 
due course a sale thereof was advertised for May 4, 1917 ; that two 
days prior thereto the lessor, Monroe Building Company, by Kolb, its 
secretary and treasurer, delivered a note to the receiver, claiming to 
be in possession of the store : that at the sale Hutchins, as agent of 
Hutchins & Co., announced that he held a lease from the Monroe 
Building Company, executed after the bankruptcy, and objected to the 
sale of the lease; that the sale was had after petitioner's election as 
trustee, under the terms that the trustee would defend the possession 
of the purchaser against the claims of the lessor, Hutchins, and Hutch- 
ins & Co., and, if unsuccessful, would repay to the purchaser, in full 
settlement, one-half of the difference between the highest amount bid 
for the stock and fixtures when offered separately and when sold joint- 
ly with the lease; that this difference, on the sale for $3,000 to one 
Hartle, amounted to $800 ; that the sale had been confirmed, but prop- 
er instruments conveying title had not yet been executed. 

In view of alleged threatened ejectment proceedings as soon as the 
purchaser should take possession of the premises, petitioner prayed 
that the parties named be decreed to have no rights therein as against 
petitioner and the estate, that their claims that the original lease had 
been canceled or surrendered be quieted, that they be enjoined from in- 
terfering with the sale so made, and that the petitioner be decreed to 
have a valid title to the lease and for general relief. Respondents, ap- 
pearing specially, alleged that they were adverse claimants, and denied 
the jurisdiction of the court, except in a plenary action, and then only 
with their consent. 

The District Judge held that under the allegations, the court had ju- 
risdiction, but that the exercise thereof depended upon the truth of the 
allegation as to the trustee's possession. In re Seger Bros. Co., 243 
Fed. 459. On reference to a master, the facts thus held essential to the 
exercise of jurisdiction were found ; but the master found as a conclu- 
sion of law that the lease had been surrendered by operation of law 
before the filing of thj^ petition in bankruptcy, that likewise the rights 
thereunder had been repudiated and abandoned by the original lessee. 
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and had been lost by estoppel against him, and that the lease had been 
terminated by breach of covenant. Pursuant to request, the court, in 
overruling the trustee's exceptions to the report, made findings of fact 
in substance as follows : 

The lease was executed June 21, 1915, for five years, at a monthly 
rental of $75. It provided for right of re-entry on default of covenant. 
On February 1, 1917, February rent became due. It was not paid on 
demand. On February 21, or 22, lessor's secretary met lessee's secre- 
tary and informed him that they "must have the rent." The secretary, 
who was also the general manager of the lessee, replied : 

"I am making an assignment for the benefit of the creditors, and Mr. Meyers 
is to be the trustee. I am all through with the thing, and If you want the 
rent, you will have to go and see him. I amf all done with the store and the 
business; there are other busdnessea I can make more money at" 

While the assignment was drafted, it was not perfected. February 
27, 1917, between 10:30 and 11:30 a. m., petition in bankruptcy was 
filed. Between 12 :30 and 1 p. m. lessors instituted summary proceed- 
ings to recover possession. In these proceedings, it specifically alleged 
that "Seger Bros. & Co., defendant, is the tenant and unlawfully with- 
holds possession," and on the trial, March 12th, the lessor's secretary 
claimed rent for February and 12 days in March to be due, and secured 
judgment therefor, with order for restitution of possession. 

A week before bankruptcy, the sheriff levied as alleged in the peti- 
tion ; while in possession, he refused to pay a demand for $80 monthly 
rent. The receiver's possession began March 1st. On March 23d, the 
lease to Hutchins & Co. was executed. Trustee's sale was made as al- 
leged in the petition. No proceedings were taken to compel the receiv- 
er to elect to assume or reject the lease. No notice to quit was served 
on any one; there was no written surrender or cancellation of the 
lease. Neither sheriff nor receiver had knowledge of the restitution 
proceeding. 

Subsequent to the sale, the trustee tendered rent, and has kept the 
tender good from month to month, and at the hearing, Jime 21, 1917, 
in addition, tendered the rent due February 1st. 

The decree now before us for review ordered the trustee and Hartle 
to surrender and deliver up possession to Monroe Building Company, 
or Hutchins & Co., not later than September 20, 1917, and to pay rent 
at $75 a month from May 6, 1917, until such vacation; "that being the 
time the premises were wrongfully withheld." 

[1] 1. Respondents have moved to dismiss these proceedings on 
the ground that that matter has become moot. This is based upon the 
allegation that on September 19, 1917, the purchaser voluntarily aban- 
doned the lease and premises, taking with him so much of his stock of 
merchandise as he had not theretofore disposed of, that no legal pro- 
ceedings had ever been commenced against the purchaser to recover 
possession of the premises, that no attempt to oust him had ever been 
made, and that respondents have been in peaceable possession of the 
premises since September 19, 1917. It is apparent, however, from the 
affidavits, that any relinquishment of possession by the purchaser was 
not voluntary, but was due to the terms of the decree, now before us 



Digitized by 



Google 



LAWHEAD V. MONROE BLDG. CO. 761 

for review, tinder which, though not a party to the proceedings, he was 
ordered to surrender possession not later than September 20, 1917. 

If, on the merits, the decree is found to be erroneous, and is revers- 
ed, nothing presented in the record, or on the motion, would clearly 
preclude the purchaser from reobtaining possession. Whether or not 
the indemnity agreement subjects the trustee to liability to the pur- 
chaser, under the circumstances under which he lost possession, need 
not be and, in the absence of the purchaser, will not be determined ; 
the trustee clearly has an interest in securing a review of the decree, 
in view of the fact that, if possession was yielded thereunder, he might 
be subjected to such liability; until the question is determined, the 
estate cannot safely be closed. We hold, therefore, that the matter be- 
fore us is not, as between the parties to this record, moot, and that the 
motion to dismiss must be denied. 

[2] 2. The parties are agreed that' petition to revise is the proper 
method of review. As it is immaterial to the result reached, we adopt 
this view, without expressing any opinion thereon. The appeal will 
therefore be dismissed. 

3. On objection to the jurisdiction, the court properly directed that 
there be considered, first, the evidence bearing on that question, specifi- 
cally, whether the allegations of the trustee's petition that the bankrupt 
had possession of the property, the leasehold, at the time the petition 
in bankruptcy was filed, and, if so, whether that possession had been 
acquired, and at the institution of instant proceedings was held by the 
trustee. The master's findings of fact do not appear fn the record; 
his conclusion therefrom was that, under the opinion of the District 
Judge, the court had jurisdiction. The District Judge, who, in con- 
firming and adopting the master's report, made findings of fact, found 
inter alia that the actual possession of the premises covered by the lease 
was "prior to and up to the aforesaid [trustee's] sale peaceably held 
by said sheriflF, receiver and trustee, and after said sale such actual pos- 
session was transferred to and is now held by the ♦ ♦ * purchas- 
er at said sale." 

The trustee's petition alleged that the sale had been confirmed, that 
proper instruments conveying title had not yet been executed, and that 
the respondents threatened to eject the purchaser as soon as he should 
take possession. In the light of these allegations, of the opinion of the 
District Court as to the basis of jurisdiction, and of the conclusion of 
both master and court that the court had jurisdiction, the words "after 
said sale," in this finding of fact, necessarily mean, not immediately 
after and prior to the filing of the trustee's petition, but at some time 
after the sale subsequent to the filing of the petition. In other words, 
the finding is consistent with the view of the court that possession of 
the lease by the trustee at the time he filed his petition was essential to 
the summary jurisdiction of the bankruptcy court to prevent interfer- 
ence therewith and to determine any adverse claims thereto. 

[3] Assuming for the purpose of this hearing that the respondents 
saved all exceptions to the conclusion as to jurisdiction, and that there- 
fore the matter is properly before us, we concur in the views expressed 
by the District Judge, and in the conclusion based thereon, that the 
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bankruptcy court was vested with jurisdiction in the premises. Ori- 
noco Iron Co. V. Metzel, 230 Fed. 40, 144 C. C. A. 338. It is unneces- 
sary, therefore, to consider whether the trustee's agreement to reim- 
burse the purchaser in case he lost possession through legal proceed- 
ings, coupled with possession by the purchaser, would have given the 
court jurisdiction, on petition of the trustee, to determine claims ad- 
verse to the purchaser in a proceeding in which the purchaser was not 
a party, but in the determination of which the trustee had an interest, 
or to determine whether, under the peculiar facts of this case, the Dis- 
trict Court would have had jurisdiction to determine the controversy 
raised, even if the trustee in bankruptcy had before the actual filing 
of his petition below delivered to Hertle the possession of the premises 
held by the estate when bankruptcy occurred, and with the expectation 
of filing and prosecuting that petition. 

4. The basis of the decree on the merits is not clear. If the court 
agreed with the master's conclusion of law that the leasehold interest 
had been lost by surrender or abandonment prior to bankruptcy, it 
would follow that the possession had been wrongfully withheld (though 
by his predecessor, the receiver) from that time and not only from May 
6th, as recited in the decree. 

[4] But we cannot agree that, on the facts found by the court, any 
surrender or abandonment took place. The secretary was not author- 
ized to surrender or abandon the premises ; the bankrupt's goods were 
there ; his conversation with lessor's secretary evidences, at best, but a 
desire to get rid of the obligation, not a present relinquishment of a 
right essential to the protection of its goods located on the premises. 
Moreover, even if surrender had been tendered, it clearly was not ac- 
cepted. The action in the state court, the claim made therein, and the 
judgment there obtained evidence beyond question that up to March 
12th lessor deemed the lessee to be rightfully in possession, though 
subject to ouster for breach. Of course, this action, begun after the 
bankruptcy petition was filed, could not affect the estate, as the trus- 
tee's title to the lease vested as of February 27th ; it evidences, how- 
ever, none the less clearly, the lessor's then point of view. 
, The decree must be reversed, and the cause remanded for fxirther 
proceedings in accordance with the views herein expressed. 



OLTX OF LA FOLLETTE et al. v. LA FOLLETTB WATER, LIGHT ft 

TELEPHONE CO. 

(Circuit Court of Appeals, Sixth Circuit June 14, 1918.) 

No. 3115. 

1. Municipal Coeporations ^=»285 — Power to Contract — Grant op Frak- 
cnisE. 

A contract by a city for the supplying of water and electric ligiits for 
public purposes for 30 years, and fixing prices therefor, made under ex« 
press legislative authority, with a company to which it granted an ex- 
clusive franchise for a like term, held valid and enforceable^ so far, at 
least, as it relates to the city's contract, in its proprietary capacity, ror 
a public supply of water and light 

^=:>FoT otber cases see same topic 6 KEY- NUMBER In all Key-Numbered Digests A Indexes 
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2. Municipal Cokpobations ^s»lll(4i) — Obdinances— Pabtlal IKvaliditt. 

An ordinance contracting for water and electric lights for public pur- 
poses, and incidentally granting to the compcmy furnishing the same an 
.exclusive franchise therefor, which was within the franchise power of the 
city, and also granting an exclusive franchise to use the streets for sup- 
plying water and lights to the inhabitants, which was not within its 
powers, is divisible, and valid, at least, as to the feature relating to the 
supplying of water and electric lights for public purposes. 

3. Sfecifio Perfobicancb ^=»16— Defenses — ^Habdship. 

The matter of hardship as a defense to a suit for specific performance 
is In general to be determined in the light of the circumstances and con- 
ditions at the time the contract was made. 

4. Specific Pebpobmance «=»94r— Right to Relief— Substantial Perj-OBM- 

ANCE BY Complainant. 

Substantial performance of a contract by complainant is In g«nernl 
sufficient to authorize a decree for specific performance. 

5. Specific Pbbfobmance «»94 — ^Riout to Relxet — Substantial Pebfobm- 

ANGE bt Complainant. 

To entitle a water company to specific performance of a contract with 
a dty to furnish water for public purposes, It must show substantial 
performance of a further part of the contract to supply water, Im- 
pliedly of good quality, to the inhabitants for domestic use. 

6. Specific Pebfobmancb ^s>M — Right to Relief — Substantial Pehfobm- 

ance by Complainant. 

A city, which approved of the source from which a company was to 
supply water, cannot resist specific performance of a contract for water 
for fire protection because of minor defects in the water, due to such 
source, which cannot be removed by use of reasonable appliances and 
methods. 

7. Specific Pebfobmancb ^s5»13(V->Continuino Contract — Conditions to 

Gbantino Relief. 

In decreeing specific performance against a dty of a contract for hy- 
drants and street lights, which has a number of years to run, the court 
may properly, as a condition, require complainant to assent to such modi- 
fications as may be just and equitable. 

S. Specific Pebfobmancb <9=»130 — Conditions on Gbantino Relief. 

Conditions imposed by the decree upon complainant as preliminary to 
granting specific performance held just and equitable. 

In Error to the District Court of the United States for the East- 
ern District of Tennessee ; Edward T. Sanford, Judge. 

Suit in equity by the La FoUette Water, Light & Telephone Com- 
pany against the City of La Follette and others. Decree for conv- 
plainant, and defendants bring error. Affirmed. 

The dty of L»a Follette, by ordinance contract of June 6, 1905, in terms 
granted appellee an exclusive franchise for 30 years for constructing and main- 
taining a system for supplying water, electric light, and telephone service to 
the city and Its inhabitants and vicinity. The ordinance contained provisions 
fixing rates to consumers generally for each of the three classes of service, and 
with express provision for furnishing the city, during the entire term of 30 
years, with 40 hydrants for fire purposes at $40 each per year, and for 
public lighting with 50 arc lamps at $75 each per year, and for an annual 
tax levy of nine-tenths of 1 per cent, on the taxable property in the city 
during the entire contract period, for meeting the payments for such lire 
hydrants and public lights. ,Tlie city was incorporated by chapter 161 of the 
. Acts of the Tennessee Assembly of 1897. section 9 of which authorized the 
dty to contract and provide for the lighting of streets, public buUdings, and 
other public places; to con tract and provide for water within and beyond 

^s»Por other cases see same topic ft KBY>NUMBER In aU Key-Namberad Digests ft Indexes 
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the city limits for all public and corporation purposes; to provide fbr the 
prevention or extin^ishment of flres; and, in apparent effect, generally to 
make other provisions for the protection of the health and comfort of the in- 
haWtauts of the dty. By section 14 of that act the La FoUette Land & Im- 
provenvent Company (whose rights were later assigned to appellee) was given 
. an exclusive 30-year franchise for supplying the dty and its inhabitants with 
water, electric Ught, and certain other service; by section 15 all corporate 
franchises were limited to 30 years or less, and the dty was authorized, in 
its discretion, to make contracts for a public supply of gas, water, and electrfc 
lights for the full period of any. franchise granted by the act or by the coun- 
dl of the dty. The original frandilse ordinance of 1905 called for a water 
supply from wells; the system was later changed to dam and reservoir; and 
by ordinance in 1907, in consideration of the additional expense of the change, 
the annual price of the fire hydrants was increased to $50, the number being 
decreased to 32^— the total rental being unchanged. An amendment to the 
dty charter, in 1911 (Laws 1911, c 6K5), limited the aggregate tax levy for 
any one year to 2 per cent, of the assessment, with the proviso that **in making 
such levy full compliance with existing contracts and ordinances for the main- 
tenance of public electric street lighting and fire protection by maintaining a 
water hydrant system shall be observed, nor shall any existing obligations of 
the dty ♦ • ♦ be impaired." By section 14 of the amendatory act the fu- 
ture renewal, granting or extension of franchises for occupying or using the 
dty streets, eta, was forbidden except on petition signed by a given percent- 
age of the legal voters and on approval of the ordinance by the elector-s, with 
provision that "nothing in this act shall affect or annul any franchises hereto- 
fore granted within said dty." The water system was completed to the 
satisfaction of the dty by December 31, 1907, and the entire electric light, tele- 
phone, and water systems were accepted by the dty on December 31, 1907, 
as in compliance with the franchise. Appdlee put out a bond issue of $150,000, 
secured by mortgage on Its plant. 

From December 31, 1907, the contract payments for hydrants and lights were 
duly met by the dty until January 25, 1915, when the dty officials notified 
appellee, in writing, that It regarded the frandiise contract as •'void, for 
reasons which are not necessary to be here stated," and refused payment "upon 
any charge hereafter made" unless upon the making of a new and suggested 
arrangement, by which the number of hydrants and lights should be reduced, 
the location of some of them changed, and half lights substituted for some of 
the full lights. These changes would greatly reduce* the rental. 

Thereupon appellee, treating the notice as an attempt to revoke or repudiate 
the franchise, filed its bill for specific performance of its contract, induding 
the levying of the tax provided for meeting rentals, and the administering of 
an asserted trust in the taxes already colleded for that purpose and on hand. 

Defendant's answer asserted the invalidity of section 14 of the city charter 
of 1897, as well as of the original franchise ordinance of 1905 (including its 
taxation provisions), and of the 1907 amendment to the ordinance, and de- 
nied that the charter amendment of 1911 had the effect to impose on the dty 
any duty with respect to the levy and collection of the taxes mentioned or 
their application to the payment of rentals. In denial of the asserted right 
to specific performance the answer alleged that the water plant was inadequate 
to supply fully the demands made on it; that It had not been operated con- 
formably to the contract ; that the water furnished thereby to the dty and its 
inhabitants, especially during the late summer and fall seasons, is contami- 
nated with impurities and liable at any time to become impregnated with dis- 
ease germs ; that appellee has failed to Install a public horse drinking fountain 
as required by its contract ; that the lights provided furnished but three-quar- 
ters of the contract power; that the contract itself is unconsdonable ; that 
in its munldpal acts with reference to the contract the dty had been domi- 
nated by the personal Interests of La Follette and his assodates; and that 
the contract itself had been obtained by "sinister Influences"; that many 
of the existing hydrants were useless and others located where there was littler 
or no need for them : that many of the lights were of no service and the rent- 
als therefor excessive; that the dty is unable to raise enough to pay the rent- 
al for the water and the lights and observe its munldpal requirements geaer- 
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ally. It offered to make payment for lights and hydrants during the pendency 
of suit according to the proposal for modified contract before referred to. 

After hearing upoA proofs taken In open court. Judge Sanford filed an opin- 
ion holding the ordinance-contract valid and enforceable, at least so far as It 
relates to the public supply of water and light for purely municipal purposes* 
and holding appellee entitled to specific performance In respect to those fea- 
tures upon complying with certain conditions. The opinion of Judge Sanford 
follows : 

*'After careful consideration of the evidence and arguments of counsel, my 
conclusions are: 

[1] "1. Sees. 9 and 15 of the Act Incorporating the aty of La Follette (Tenn. 
Acts of 1807, c. 161, p. 351), unquestionably authorized the City to enter Into 
contracts for the public supply of water and electric lights for the period of 
thirty years. 

"2. Under this legislative authority the City could, In my opinion, lawfully 
enter Into a contract for the furnishing of City water and electric lights for 
such period, and provide therein for the number and character of hydrants and 
electric lights to be maintained, and the prices to be paid therefor during such 
period. Obviously, unless authorlssed to so contract, it would be, as a matter 
of business, practically impossible to obtain a party willing to make the neces- 
sary investment in a plant adequate to enable such water and lights to be fur- 
nished. Sec. 15 of the charter specifically provided that *the city council may, 
at its own discretion, enter into contracts for the public supply of gas, water 
and electric lights for the full period of any franchise granted, by this ACT or 
by said council,' that is, for a period of thirty years. The right to enter into 
such contract necessarily embraced, as I view it, the right to agree as to Its 
essential terms. Including both the number and Character of the public facili- 
ties to be furnished, and the price to be paid therefore during the contract 
period. The case of Freeport Water Co. ▼. Freeport City, 180 U. S. 587, 21 
Sup. Ct 493, 45 L. Ed. 679 (in which four justices, Including the present chief 
Justice, dissented), relied on by the defendants, is not, as I view it, a con- 
clusive adjudication to the contrary. That case Involved a statute materially 
different from that now under consideration, which was held capable of 
being reasonably construed distribuHvely, so that the statutory period related 
only to the maintenance of the water works and not to the rates to be paid, 
and was, as It appears, largely determined on the ground that the Supreme 
Court of Illinois had so construed it, and that hence, under the doctrine of 
Burgess v. Sellgman, 107 U. S. 20, 33, 2 Sup. Ot- 10, 27 L. Ed. 359, this con- 
struction was to be followed by the Federal Courts, if the true construction of 
the statute was a matter 'balanced with doubt* (180 U. S. pages 595 and 597, 21 
Sup. Ct. 493, 45 L. Ed. 679). In the instant case, however, the charter has 
not been construed by the Supreme Court of Tennessee; and it is the duty of 
this court to give effect to its own construction of the charter, which appears 
to me to be entirely plain. 

"3. The right given the City by Sec. 15 of the charter to enter into a 
contract, in its proprietary capacity, for the public supply of water and elec- 
tric lights for thirty years, necessarily authorized it to give, as an incident of 
such contract, an exclusive franchise In the streets of the city for the purpose 
of furnishing the publlo service contracted for. See, by direct analogy. Walla 
Walla V. Water Co., 172 U. S. 1. 17, 19 Sup. Ct. 77, 43 L. Ed. 341 ; Vicksburg v. 
Water Co., 202 V. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. Cas. 253; and 
Vicksburg v. Water Co., 206 U. S. 496, 27 Sup. Ot 762, 51 L. Ed. 1155. 

"4. It did not, however, either expressly or by necessary implication, give 
the city the right to give, by ordinance, in its legislative capacity, an ex- 
clusive franchise In the streets of the City during such period, for the purpose 
of supplying water and lights to the inhabitants of the city for private pur- 
poses. Water Co. v. Hutchinson, 207 U. S. 385, 28 Sup. Ct. 135, 52 L. Ed. 257. 
And see Detroit Street Railroad v. Detroit Railroad, 171 U. S. 48. 55, 18 Sup. 
Ot. 732, 43 li. Ed. 67, and Nelson v. Murfreesboro (C. C. Tenn.) 179 I^. 905. 

"5. Nor was such exclusive franchise for private purposes legally con- 
ferred by Sec. 14 of the City charter (p. 365) purporting to give the La 
Follette Land ft Improvement Co., the plaintiff's assignor, such exclusive 
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franchise for thirty years after the acceptance of the City Charter. This sec- 
tion of the City Charter Is In my opinion, void for the following iteasons, if not 
otherwise: (a) Such provision Is not expressed in the title of the Act, and 
hence violates Sec 17 of Art 2 of the Constitution of Tennessee; and (b) It 
seeks to enlarge the corporate powers of the La FoUette Light & Telephone 
Co., a private corporation, by special legislation, and hence violates Section 
8 of Art 11 of said Constitution. 

[2] "6. I do not think, however, that the ordinance contract of June 6. 
1905, was rendered void In its entirety by reason of the fact that in addition 
to lawfully contracting for a supply of City water and lights for thirty years, 
it also sought, without authority, to give the plaintiff an exclusive franchise 
for. thirty years for supplying water, lights, etc., to the Inhabitants of the 
city. The franchise for supplying facilities to the Inhabitants for private use 
related to an entirely separate and distinct matter from that of supplying 
facilirtes to the City for public use, and the fact that it was sought, without 
authority, to make the franchise for supplying the inhabitants exclusive, does 
not render the other separable features of the contract void, especially those 
in reference to the sujjplying of facilities for public use, but merely has the 
effect of rendering Invnlid the exclusive feature of the franchise sought to be 
given for the purpose of supplying the inhabitants. In this respect the instant 
case differs, as I view it, from Manhattan Trust Co. v. Dayton (6th Clrc.) 59 
Fed. 327. 8 C. C. A. 140, and other cases relied on by defendants. In which It 
was held that under statutes authorizing a municipality to enter into a con- 
tract with public service corporations *not exceeding* a certain term of years, 
a contract entered into for a single term of greater length was, in effect, pro- 
hibited by the statute, and, being single and indivisible, could not be changed 
by the court, either by inserting a term of limitation where none existed, or 
substituting one term for another, so as to render It a lawful contract for 
any period, the contract Itself not being so worded as to enable the court to 
separate the lawful from the unlawful. If, however, the contracts in these 
cases had provided for two separate periods, one within the lawful power 
of the municipality and one for an additional period beyond such power. It 
seems clear that the courts would have separated the lawful from the unlaw- 
ful provisions and held the former to be valid. And in the Instant case, I 
am of opinion that the contract ordinance is clearly divisible; that the pro- 
visions as to public and private service are not bound up indlvlslbly in a 
single provision, and that the court may and should separate tiie lawful from 
the unlawful, and while holding that the contract was invalid insofar as it 
sought to give an exclusive franchise in the streets of the city for thirty 
years for the purpose of supplying Inhabitants of the City with water, etc., 
that it was nevertheless valid otherwise, and especially Insofar as it contracted 
for the supply of water and light for the City Itself during such period and 
gave an exclusive franchise for such purpose. The distinction, in short, is 
this : In the Dayton and other cases, the contract was single and Indivisible, 
and for a term, which, as construed by the court, was prohibited by the statute, 
thereby rendering the contract void in its entirety. In the instant case, the 
contract relates to two distinct subject matters; one a contract entered Into 
by the City in Its proprietary capacity in relation to its own public service ; the 
other a contract entered into L^ it in its legislative capacity in reference lo 
the supplying of water to its citizens. These pro^'islons, entered into by the 
City in dlffer«it capacities, are clearly separate and divisible. Neither of them 
Is forbidden by statute. The one entered into by it in its proprietary capacity 
is, in my opinion, clearly authorized by the charter ; while the other, entered 
into In its legislative capacity, although not authorized, insofar at least as its 
exclusive feature is concerned. Is neither expressly nor Impliedly forbidden. I 
am hence of opinion that there Is nothing in the doctrine of the cases relied on 
by the defendants which should prevent the court In the administration of 
justice from separating this contract into its component parts, and from 
holding that part which relates to the furnishing of public facilities and the 
exclusive franchise therefor to be valid, unaffected by the invalidity of the 
provision relating to the exclusive franchise sought to be given for supplying 
facilities to the InhabitantB of the city. 
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"TWs conclusion Is in accordance with the statement in Patten v. Chatta- 
nooga, 108 Tenn. 197, 229, 65 S. W. 414, and cases therein dted, that where a 
dty authorized to grant a franchise, seeks, without authority, to make such 
franchise 'exdnslTe,' this could 'only make the exclusive features invalid/ 
and that the 'frandiise might still be valid, though not exduslve.' And it 
was furthermore said in that case that the purported exclusive feature of the 
franchise could only be questioned by someone claiming the right to dQ some- 
thing contrary to the exdusive feature (108 Tenn. at page 230, 65 S. W. 414), 
that is, under another and con&lcting franchise granted by the City. 

**Furthermore, in Morrlstown v. Telephone Co. (Gth Circ), 115 Fed. 304, 308, 
53 C. C. A. 132, in which Circuit Judges Lurton and Day both sat, the court, 
speaking through Judge Lurton, who had previously delivered the opinion in 
the Dayton case, upon which the defendants chiefly rely, said: *An ordinance 
conferring street easements in excess of the power of the munidpality to 
grant is not necessarily void. For example, ordinances conferring exclusive 
rights by a munidpality having no power to grant exdusive rights have been 
held valid so far as to convey a right, subject to the right of the dty to grant 
Uke privileges in same streets to others. Levis v. City of Newton (C. C.) 75 
BVd. 884 ; aty of Waterloo v. Waterloo St. Ry. Co., 71 Iowa, 193, 32 N. W. 329. 
The same rule would ai^ly to an ordinance valid In part and invalid in part 
which is applicable to a statute. If the grants are so distinctly separable that 
each can stand alone, and the court is able to see that there is no such in- 
terdependence as to make the validity of a part depend upon the validity of 
every part, the ordinance will be upheld so far as valid.' To the same effect 
are: KimbaU v. Cedar Rapids (C. C.) 100 Fed. 802, 803 (Shlras, J.) ; Bellevue 
Water Co. v. Bellevue, 3 Idaho, 739, 753, 35 Pac. 693; Gadsden v. Mitchell, 
146 Ala. 137, 40 South. 557, 6 L. R. A. (N. S.) 781, 117 Am. St. Rep. 20; and 
Clarksburgh Light Co. v. Clarksburg, 47 W. Va. 7.39. 749, 35 S. E. 994, 50 L. R. 
A. 142. These authorities are conclusive of the present question, and necessari- 
ly result in the holding that the invalid 'exclusive' feature of the francmse 
sought to be granted the plaintiff for supplj-ing fadllties to the Inhabitants 
does not render the contract Invalid otherwise. 

"As the plaintiff's bill does not allege any denial by the defendants of the 
right to enforce so mudi of the ordinance as relates to the supplying of facili- 
ties to the inhabitants of the dty, and when properly construed seeks only 
to enforce so much of the ordinance as relates to the contract with the City 
for the supply of public water and lights^ and no other relief can in any event 
be predicated, I find it unnecessary to determine whether so much of the 
ordinance as relates to the furnishing of fadllties to the inhabitants is other- 
wise irrevocable and binding upon the City, especially in reference to so much 
of the ordinance as purported to flx the rates to be charged the inhabitants 
for such service, bdng of the opinion that whatever may be the effect of such 
provision in the ordinance, it can not, for reasons analogous to those already 
stated in reference to its exclusive feature, render Invalid the separable part 
of the contract relating to the furnishing of lights and water to the City itself. 

"8. I do not find under the evidence that this contract ordinance was fraudu- 
lently procured or was not in fact the lawful act of the City Coundl. WTille 
apparently some of the members of the City Coundl may have been largely in- 
fluenced by the relationship which they bore to the La Follette CoaU Iron & 
Railway Co., I do not find any satisfactory evidence of undue influence exercis- 
ed in that regard. Furthermore, while the contract appears to have been 
agreed upon between the plaintiff and representatives of the La Follette Coal 
Company before it was submitted to the dty coundl and to have been passed 
without any espedal discussion (although not secretly), I find that the La Fol- 
lette Coal Company had a much larger proportionate interest as a taxpayer in 
the City than it did as a prospective stockholder in the plaintiff, and that it 
was hence in a position to desire only a just and equitable contract, since 
if Inequitable provisions were imposed upon the City, it would, as a taxpayer, 
have to pay out a larger sura of money than it would receive back in dividends 
on its stock in the plaintiff, and that it did in fact negotiate what appeared to 
be a fair and just contract, for twenty years shorter period than the plain tifT 
desired and with provisions looking to reducticxi In rates in the event of the 
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growth Of the dty In proportion. In fact the ordinance adopted apx>eared to 
have met with the entire approval of the citizens generally and to have been 
discussed and approved in a public meeting of the Board of Commerce. Some 
provision for waterworks system was imperatively needed in view of the re- 
cent conflagration which had so seriously injured the city, and the absence of 
protection from fire which had greatly raised the Insurance rates and rendered 
them very high if not prohibitive. I find no evidence that as conditions thei 
existed, the CJity could have reasonably expected to make a contract with 
anyone else upon substantially better terms than those embodied in thla ordi- 
nance, or that there was either bad faith or lack of public necessity, as it then 
appeared, in the provision of the ordinance, either as originally passed or sub- 
sequently amended in reference to the extent of facilities to be supplied; 
nor evidence that the rates fixed for such service, either In the original or 
amended ordinance, upon the faith of which the plaintiff extended Its mains, 
etc., were unreasonably high. 

[3] " *The matter of hardship as a defense to a suit for specific performancp 
is, in general, to be determined in the light of the circumstances and condi- 
tions at the time the contract was made, and not on that of a subsequent 
change in circumstances.' Franklin Telegraph CJo. v. Harrison, 145 U. S. 459, 
472, 473, 12 Sup. Ct 900, 36 L. Ed. 776: Lee T. Kirby, 104 Mass, 420, 428; 
Southern R'y v. Franklin R. R., 96 Va. 693, 709, 32 S. E. 485, 44 L. R. A. 297. 

"Nor does the evidence show that the rates charged the City are even now 
unreasonably burdensome, or substantially higher than the rates charged for 
similar services generally ; especially in the light of the fact that the net earn- 
ings of the plaintiff, over and above operating expenses, appear from the be- 
ginning to have been no more than sufficient to enable it to pay the five per 
ceilt. interest on its $150,000 of bonded indebtedness, representing an actual 
cash investment of about $110,000 ; tliat is, a little over seven per cent, on the 
actual investment, with no payment of dividends to stockholders and no setting 
aside of any sinking fund to discharge the bonds on their maturity, and leaving 
It largely indebted even for Its president's salary. 

"The provision in the contract for a public (horse) fountain I furthermore 
find to have been informally released, for what was supposed to be a valuable 
consideration, by a subsequent council, and as no request for its installation is 
showTi to have been made by the present or any other subsequent council, this 
is clearly not a ground for denying specific performance. 

[4, 6] "9. The question as to whether the plaintiff has substantially perform- 
ed the contract on its part so as to now entitle it to a decree for specific per- 
formance presents greater dlfliculty. Substantial performance of a contract 
is, in general, sufficient to authorize a decree for specific performance, literal 
and exact performance not being required. Secombe v. Steele, 20 How. 94, 101, 
15 L. Ed. 833 ; 36 Cyc. 697. On the hearing the plaintiflf excepted to the evi- 
dence bearing upon the potability or quality of the water furnished to do- 
mestic consumers, which was tentatively overruled, and at the conclusion of 
the first hearing moved to exclude all this testimony on the grounds. In sub- 
stance, that it was not material to the questions involved in this suit relating 
to the water furnished the City for fire hydrants, and that there is no repre- 
sentation in the ordinance as to the character of the water to be furnished- 
I am of opinion, after careful consideration, that this evidence was properly 
admitted, and that the motion to exclude should be ovemiled. Under the 
contract, the plaintiff agreed (Sec. 2) to establish a water works system "neces- 
sary to provide a complete outfit for the supply of water for domestic com- 
mercial and fire purposes,' of such design and capacity as necessary to enable 
It to fully supply the demand for service at the time of completion of the 
original system, with extensions from time to time as there should be a reason- 
able demand for increased service, with certain provisos as to extensions of 
service not necessary to be now referred to. It was, I think, necessarily im- 
plied as a term of this contract that the water supply for domestic purposes 
should be reasonably adapted in quality to domestic use. See as to hi-'i po- 
lice duty resting upon a municipality in this respect in respect to furnishing 
pure and wholesome water, Columbus v. Mercantile Trust Co., 218 U. S. 645. 
659. 31 Sup. Ct. 105, 54 L. Ed. 1193. Furthermore, as the City in this ordinance 
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contract acted not only In Its proprietary capacity for public service, but also 
in its legislative capacity for service to its inhabitants, it can not be assumed, 
I tbiak, that it would have made the contract which it did in reference to 
public service or agree to pay the prices which it did for such service independ- 
ently of the contemplated benefits to be received by the inhabitants in private 
service to be furnished under the contract, and I am of opinion that a sub- 
stantial performance of that portion of the contract relating to private serv- 
ice to consumers, with its implied terms, is essential in order to entitle the 
plaintiff to a decree against the City for specific performance of that portion 
of the contract relating to the public service, as well as substantial perform- 
ance of those provisions of the contract relating to the public service. See, 
by analogy, Wlnfield v. Water Co., 61 Kan. 70, 32 Pac. 663. 

"In reference to the performance by the plaintiff of Its contract, I find the 
following facts to be established by the greater weight of the evidence: 

"The plaintiff built its water and electric light system to the satisfaction 
of the city council, and the same were accepted by the council as in full 
compliance with the contract. The water works system was supplied by reser- 
voir which was located about a mile from the City and was constructed by 
damming up a creek on the water shed, which contained some thirteen square 
miles or about 8,500 acres, part of which was flooded by the dam. There were 
at that time various people living on this water shed, some of them near the 
tributaries of this creek, but mostly at some distance from the dam. The 
greater part of this water shed was neither owned nor controlled by the plain- 
tiff. This water shed had been used to a considerable extent for stock grazing. 
These facts were known to the city council. After the dam was constructed, 
various people continued to live upon the water shed and cattle and hogs to 
be grazed or herded thereon. At different times certain sawmills were also 
located within this water shed and logging camps established ; and at one time 
a considerable number of people lived on the water shed. At ihe time the 
proof was taken in this case, however, the number of people living thereon had 
been reduced to forty-four. There was no filter in the reservoir, and at the 
beginning the plaintiff depended for purification of the water merely upon the 
settling process, due to the length of time which the water stood before it was 
used, and which was effectual in removing a considerable portion of the im- 
purities. During the dry seasons of the year, however, the supply of water was 
considerably diminished and there were at time a potential failure of a full 
supply ; which, however, never became actual in such sense as to deprive either 
the City or its inhabitants of the use of the water. There was also some trou- 
ble with the water due to algae, a microscopic vegetable growth, which did not, 
however, affect its healthful properties, but gave it an unpleasant odor at 
times; these algw first appearing in 1911, and being a common water trouble 
in many other places. The plaintiff took advice from United States authori- 
ties in reference to this matter, but as the trouble re-appeared in 1912, em- 
ployed an engineer, who recommended heightening the dam. The plaintiff 
thereui)on, at its own expense, heightened the dam six and a half feet, increas- 
ing its capacity from seven million five hundred thousand gallons to at least 
twenty-five million gallons, the additional time which the water stands In the 
•reservoir before being used being now about thirty days, thereby materially 
increasing its purification by settling ; this being a common method of purify- 
ing water derived from surface supplies. Since the raising of the dam it has 
contained a full and sufficient supply of water for all purposes, pubUc and 
domestic During all this time the water was used both by the City and its 
inhabitants, both in the fire hydrants and for domestic use. A majority of the 
citizens who took water service appear to have used this water all the time 
for drinking as well as bathing and other household purposes; although some, 
especially before the height of the dam was Increased, seem to have usually 
stared the water in cisterns during the flood seasons and in the dry seasons 
drunk the water from the dstems. The great weight of the testimony, es- 
pecially that of physicians resident in La FoUette, indicates that no diseases, 
either typhoid or otherifi'lse, could at any time be traced to the use of this 
water, the weight of the evidence indicating that such typhoid as has existed 
252 F.— 49 
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is more directly traceable to the use of springs, whldi were still resorted to 
by people who did not take the plalntifTs water. 

"Even since the dam was raised there appears to have been some trouble m 
the use of hydrants due to the collection of muddy sediment where hydrants 
had been standing unopened for some time. It does not appear that the Water 
Company ever opened the hydrants to permit this muddy sediment to escape. 
However, the proof does not satisfactorily establish that the CTlty ever made 
any complaint in this regard, or asked permission to open the hydrants for this 
purpose, or that the same was ever refused. At one fire some two or three 
years ago, in which a church was burned, there appears to have been some 
trouble in getting a full flow of water due to this muddy sediment, although the 
lack of sulliclont flow was apparently contributed to, if not entirely caused, 
by failure to turn on the hydrant to its full extent. 

"In the year ldl4 the plaintiff, apparently of its own volition, commenced 
making bacteriological tests of the water for the purpose of Improving its 
character. These analyses indicated that while the water was, in the main, of 
good character, there were some specimens which indicated possible sources of 
danger, as indicated by the percentage of colon bacilli. The percentage of 
colon bacilli, however, does not, in my opinion, under all the evidence, neces- 
sarily Indicate dangerous impurity in the water the safety of the water de- 
pending not upon the colon bacilli, which in themselves are not harmful, being 
merely intestinal germs and not disease germs, but upon the presence or ab- 
sence of the typhoid germ, which under the weight of modem scientific opinion, 
comes from contamination by discharge from a human being having typhoid 
fever. Vital statistics indicate, however, that with the small number of people 
now living on this water shed, there is only a probability of one case of typhoid 
fever in the whole water shed every ten years. When there is added to this 
the uncertainty as to whether the typhoid germs from such patient would 
reach the water source, the possibility of typhoid infection of the water sup- 
ply through the persons living on the water shed is, in my judgment, very 
remote. 

"Since these bacteriological analyses were made, however, the plaintiff, 
after first resorting to a system of purification by alum, has employed Pro- 
fessor Switzer, hydraulic «iglneer at the University of Tennessee, and an 
expert in these matters, and under his direction has establisbed additional 
method of purifying the water supply supplementing the settling process, 
namely, an improved treatment by a solution of alum and soda ash. pro- 
ducing an artificial sedimentation, and also by a treatment with chloride of 
lime. These methods of treatment, in. addition to the raising of the dam, have 
materially reduced the trouble from algae, as well as lessening the chance 
of infection, and I think it is shown by the weight of the proof, especially by 
the testimony of Professor Switzer, which appears to me to be dear and con- 
vincing, that the water supply for domestic use is and has been for some time 
reasonably safe and free from impurities and fully as pure and safe as that 
ordinarily supplied for domestic purposes in other cities. It likewise appears 
that it is reasonably free from algae, and that a reasonable effort has been 
made to eliminate this annoyance. At times there has also been a difficulty 
with the water due to the presence of the stenorhrix or iron germ, which has * 
a tendency to discolor clothes when washed with this water. No entirely sat- 
isfactory method of dealing with this problem yet aiq;)ear8 to have been dis- 
eoversd, but the purifying methods Introduced by Professor Switser, as 
shown by the dally samples taken from June 20th to November 2, 1915, indi- 
cate that this trouble from stenothrix was present only a few days, and that 
the algae had been practically eliminated. 

'*As to the matter of electric lights, I find that the company was not, just 
before the proof was taken, furnishing the full quantity of wattage, measured 
at the lamps required by the contract How long this had eixlsted does not ap- 
pear. This was apparently due primarily to the failure to properly regulate 
the lamps. Such deficiency as existed however, did not, according to the 
greater weight of the evidence, in ray opinion, perceptibly lessen the light fur- 
nished or effect an ordinarily visible impairment of the light; and no data 



Digitized by 



Google 



OITT OP LA FOIJiETTB V. LA FOLLBTTB WATER, L. A TEL. OO. 771 

appear from which the Injury to the dty, If any, oonld be reasonably estimated. 
Practically, however, I think there was no damage done to the city in this re- 
spect; and this matter was entirely corrected as soon as it was brought to 
the plaintiff's attention by the testimony taken at the original hearing. 

"The original contract further provided that the plaintiff should install and 
maintain for the city a horse drinking fountain. This has never been in- 
stalled. While there Is no record of any subsequent contract waiving this 
feature of the ordinance, it appears that the matter was taken up by fonner 
council and a conclusion reached that at a still earlier date the council had 
waived this fountain for a valuable consideration. The fact that it was so 
waived for a valuable consideration is not, however, satisfactorily established, 
though it does appear that the subsequent council understood that it had been 
waived, and that no demand was therosifter made on the plaintiff to establish 
the fountain by the present commission or otherwise. 

**It furthermore appears from the communication of January 25, 1915, sent 
t^y the defendants to the plaintiff before the institution of this suit, and which 
directly led to this litigation, that no complaint was made by the dty with 
reference either to the amount of water or electric light furnished, either to 
the city on to private consumers, or to the character of the water; the sole 
objection to the contract, as expressed in this communication from the dty 
authorities, being that the number of dty hydrants and lights provided for 
by the contract were excessive, the prices too high, and the location of some of 
the lights and hydrants inadvisable; its sole insistence, before the insti- 
tution of this suit, being that the number of city hydrants and electric lights 
should be reduced, the location of some of them changed and half lights sub- 
stituted for some of the full lights. And I specifically find from the proof 
that up to the time of the institution of this suit the dty had not in any way 
complained of any alleged nonperformance of the contract by the plaintiff, 
either in reference to its own water and lights or to that furnished private 
consumers, except one complaint made some years ago as to the quality of the 
water before the dam was raised, which seems to have been adjusted to the 
satisfaction of the committee by the raising of the dam ; and that since tne 
dam was raised it has never made any complaint whatever of the service fur- 
nished by the plaintiff under the contract, either to the dty or to private con- 
sumers, or demanded that any Improvements be made In such ser^'lce, dther 
as to quantity or quality. And prior to the accruing of the installments of 
rental for the collection of wldch this suit was brought, the dty appears to 
have paid all the installments of rental, both for light and water, as they 
accrued, with perhaps sometimes slight and incidental delay, without any com- 
plaint whatever that the plaintiff was not fully performing the entire contract 
upon its part. Complaint Is also made that the plaintiff 1ms not kept tho 
lights burning the full number of hours required. 

*'From all the proof, my condusions in the matter of substantial perform- 
ance are: 

[8] "(a) That as the dty accepted the water works with a knowledge that 
the dam was built in this water shed, which was to be the source of supply, it 
is only entitled to insist that, except in matters actually inimical to public 
health, such reasonable api>llance8 and methods be established from time to 
time, in the light of advandng science, as are adapted to improving the char- 
acter of the water derived from such source, and is not entitled to resist spe- 
cific performance of this portion of the contract by reason of min^or defects In 
the water due to the source from which it is and was to be derived, which are 
not capable of being removed by the use of reasonable appliances and meth- 
ods, under all tl^o drcumstances. 

**(b) The plaintiff's right to spodflc performance, if it otherwise exist, 
«0 to the city's part of the contract, can not be defeated by reason of de- 
fects either in the quantity or quality of the water, which have been waived by 
the payment of past accruing rentals without complaint on its part. See, by 
analogy, Winfleld v. Water Co., 51 Kan. 71, 85, 32 Pac. 663; Water Co. v. 
Lamar, 140 Mo. 145. 39 S. W. 768; -Water Co. v. Monroe, 110 Wis. U, 21, 85 
N. Ww 685 ; Water Co. v. Creston. 101 Iowa, 687, 70 N. W. 7bid. 

"(c) The i^aintiff has continuously mipplied since the dam wab heightened 
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an adequate amount of water for all purposes, both to the dty and domestic 
consumers. 

"(d) The quality of the water furnished for fire purposes in the city hy- 
drants has been reasonably adapted for such use, and the dty having fiiiled 
to demand the occasional opening of the hydrants for the purpose of discharg- 
ing any muddy sediment is not entitled to rely upon the presence of this 
sediment in the past as constituting a ground for denying spedflc performance. 

"(e) The electric lights have been furnished in substantial accordance with 
the contract, the technical failure to supply the full wattage not resulting 
in any appreciable loss or material injury to the dty. And this defect has 
been fully and completely remedied since the institution of the suit and 
promptly remedied after this defect was first brought to the plaintiUOTs atten- 
tion through the evidence in this case. 

"(f) That the evidence does not satisfactorily show that the plaintiff has 
failed to keep the lampe burning during the 'dark hours' of the night, as re- 
quired by the contract. While there is some evidence tending to show tnat 
this is a fact, yet this phrase isi itself very indefinite ; and in the absence of 
any evidence tending to show that any complaint was ever made to the plain- 
tiff on this ground or that any insistence was made that the lamps were not 
kept burning during suflacient hours, the practical construction given this 
term of the contract by the parties now precludes the dty from relying on 
the possible failure in this regard as a defense to specific performance. 

"(g) The water furnished to consumers has at all times been reasonably 
safe, so far as health is concerned; and the raising of the dam and the im- 
provements installed by the plaintiff before the time the'rentals accrued which 
are now in controversy, rendered the water reasonably free from algae or other 
minor troubles inddent to a water system derived from surface supplies, and 
reasonably pure and wholesome for use by the inhabitants; and 

"(h) Lastly, that on the whole there has been such substantial compliance 
by the plaintiff with the obligations resting on it under this contract, both as 
to the public and private supply of facilities, in all matters not waived by the 
conduct of the dty, as to entitle it, so far as this feature of the case is con- 
cerned, to si>edfic performance of the contract on the part of the dty. 

"10. I am furthermore of opinion that the plaintiff, if otherwise entitled 
to relief, is entitled to have a trust declared in its favor on the special tases 
collected for the purpose of paying the water and hydrant rentals, which have, 
as shown, been oolleded by the dty, and deposited in bank to await the re- 
sult of this lawsuit, and the payment of such moneys to the plaintiff specifi- 
cally directed. A special tax levy of 90 cents on each one hundred dollars is 
provided for this purpose by Sec. 4 of the ordinance. Certainly the legislature 
could have authorized such special levy in the dty charter. And, pretermitting 
the question whether originally this provision of the ordinance was authorized 
by the charter, I am of opinion that it was clearly ratified and made effective 
by Sec. 6 of the Axrts approved July 7, 1911, di. 665, whereby the charter of 
the city was amended and It was spedflcally provided that In making the 
authorized tax levy of two per centum *full compliance with existing con- 
tracts and ordinances for maintenance of public electric street lighting and fire 
protection by maintaining a water hydrant system sfvcUl be observed/ Clearly 
this provision is more than a mere recognition of the existence of the pro- 
visions of the ordinance-contract In reference to the spedal tax levy, and can 
only be construed as a legislative sanction and recognition of Its validity — ^in 
fact a mandate that It be performed — thereby plainly validating and confirm- , 
Ing the provision In question. Muse v. Lexington, 110 Tenn. (555, 665, 76 Sw W. 
481 ; Furnace Co. v. Railroad, 113 Tenn. 6^, 87 S. W. 1016; DilL Munic. Corp. 
(5th Ed.) § 129. 

[7, 8] "11. It does not, however, necessarily follow that the plaintiff is now 
entitled unconditionally to a decree for spedflc performance of the dty's con- 
tract Detriment to the public may be ground for denying specific performance 
of the contract, although the plaintiff may be otherwise entitled thereto. 36 
Cyc. 620, and cases cited In note 5. Furthermore In cases where hardship de- 
velops In the enforcement of the contract due to changed conditions, the court 
may properly, as a condition of granting to the plaintiff the equitable rdief 
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of specific perfonnance, require It to assent to such equitable modifications of 
the contract as are just and proper. In Wlllard v. Tayloe, 8 Wall. 557, 566, 
567, 19 L. Ed. 501, the court said : *It Is true the cases cited, In which the 
discretion of the court Is asserted, arose upon contracts in which there existed 
some inequality or unfairness in the terms, by reason of which Injustice would 
have followed a specific performance. But the same discretion is exercised 
where the contract is fair in its terms, if its enforcement, from subsequent 
events, or even from collateral circumstances, would work hardship or injus- 
tice to either of the parties. ♦ ♦ ♦ It must also appear that the specific en- 
forcement will work no hardship or Injustice, for if that result would follow, 
the court will leave the parties to their remedies at law, unless the granting of 
the specific relief can be accompanied with conditions which will obviate tnat 
result. If that result can be thus obviated, a specific performance will gen- 
erally in such cases be decreed conditionally. It is the advantage of a court 
of equity, as observed by Lord Redesdale in Davis v. Hone, that It can modify 
the demands of parties according to justice, and where, as in that case, it 
would be inequitable, from a change of circumstances, to enforce a contract 
specifically, it may refuse its decree unless the party wHl consent to a con- 
scientious modification of the contract, or, what would generally amount to 
the same thing, take a decree upon condition of doing or relinquishing certain 
things to the other party.' 

"I do not think that specific performance of the city's contract should be 
denied by reason of the alleged hardship to the defendant arising out of the 
fact that the dty revenues have materially decreased since the ordinance was 
passed owing to loss of revenues from saloons. This was a contingency which 
should have been contemplated by the parties. Nor do I think it would be 
just for the court to fix as an equitable condition that the plaintiff should 
consent to a reduction in either the number of hydrants and lights or the prices 
to be paid therefor; the plaintiff's plants having been erected and extended 
on the faith of the city's contracts calling for this number of hydrants and 
lights at the stipulated prices. And as such prices do not yield more than a 
fair return on Its Investment \^hen all the circumstances are considered, It 
would, In my opinion, be unjust to require a modification of the contract 
which would seriously Impair its earning capacity, as well as impair its abili- 
ty to make such further improvements as may be from time to time needed 
in the water, as disclosed by advancing science, and would otherwise tend 
to impair Its ability to carry out In full Its contract with the dty. I am 
of c^lnlon, however, from the proof that It Is fair and just to require as a 
condition of granting the plaintiff the equitable relief of specific performance 
that It assent to the following conditions: 

''(a) That it forthwith Install and thereafter maintain the horse drinking 
fountain provided for in the contract; the installation of which does not 
appear from the proof to have been formally waived for a valuable considera- 
Uon. 

"(b) That it agree to open each of the City hydrants for a reasonable time 
at reasonable Intervals for the purpose of allowing any sediment to escape 
and keeping the hydrants In good condition for use in case of fire. 

**(c) That the term 'dark hours,* as used in the contract as hours which 
the City lights are to be kept burning be definitely defined by the decree. 

"(d) That equitable modifications be made In the contract as to the re-loca- 
tlon of certain hydrants and electric lights. The proof shows that owing to 
the direction In which the town has grown, certain of the hydrants and lights 
are not now advantageously located, and that It Is a hardship on the public to 
compel the City to pay for all the hydrants and electric lights as now located, 
from which commensurate benefit Is not received. While, as stated, I do not 
think It would be equitable to require the plaintiff to consent to a modification 
of the contract reducing the total number of hydrants and lights or the prices 
to be paid, and thereby materially Impair its revenue, I do conclude that it 
should equitably be required to consent to a re-locatlon of certain hydrants and 
lights upon just division of the expense Incident thereto. It Is true that the 
contract provides for the location of the hydrants and lights by the Board of 
Public Works of the C^ty ; and they appear to have been originally located by 
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It. The contract does not," however, provide for a subsequent re-locatlon* al- 
though It has been the custom of the company to permit a re-location not re- 
quiring an extension of mains or of the electric feed wires, provided the dij 
pay the expense. This does not, however, nieet the present situation. I 
am of opinion from the proof that the four hydrants or water plugs set forth 
in clause 'Sd' of the City's proportion of January 25, 1916, would be mucdi 
more bc?neficial to the City than any of the eight hydrants mentioned In the 
'2d' clause, which it desires to have cut out ; and that it should be permitted 
on equitable terms to substitute the four new hydrants which it desires for any 
four which it may select of the other eight Furthermore I find from the 
proof that the six half lights mentioned in tiie '5th' clause of said proposition 
which it desires to have located would be much more advantageous to the 
public than the three full lights mentioned in the '4th' clause which It desires 
to have cut out And I see no objection to the substitution of six half lights 
for three full lights, provided the same aggregate rental is to be paid therefor ; 
that is that the same rates be paid for two half as for one full light. I do not 
think, however, that it should equitably be permitted to cut out any of the 
hydrants for which others are not substituted or to substitute for full lights 
merely the half lights in equal number which it desires, as set forth in the 
*6th' clause of its proposition. It appears from the proof, however, and the 
map exhibited on the hearing, that to re-locatel four of the present water hy- 
drants and to cut out three of the present full lights and substitute six half 
lights, will require an extension of both of the water mains and the electric 
pole line. The ordinance, however, provides that the plaintiff shall not be 
required to make an extension of its mains unless it receives one hydrant 
contract from the City and three hydrants from private consumers for every 
four hundred foot extension, nor to extend its pole linos unless it receives a 
contract from the City for one arc light and three contracts from private con- 
sumers for every three hundred foot extension. In view, however, of the 
hardship to the public in requiring the City to pay full prices for hydrants and 
electric lights which are disadvantageously located, I am of opinion that as a 
condition of granting the plaintiff the equitable relief of specific performance, 
it should be required to assent to a modification of this contract by which 
the City shall be permitted to substitute the four new hydrants which it de- 
sires for any four of the present hydrants of which it complains, and to 
substitute the six half lights which it desires for the three full lights to whidi 
it objects, upon condition that one-half of the expense incident to such substitu- 
tion, including the cost of extending the water mains and the electric pole 
lines, and the cost of installation of new hydrants and new lamps, shall be 
paid by the plaintiff and one-half by the City. This, after careful considera- 
tion, is, I think, a fair and equitable condition under all the circumstances. 

"(e) It should further, in my judgment, be an equitable provision of the 
decree for specific performance that the plaintiff consent that this cause shall 
be retained on the docket to the end that if at any time the plaintiff shall fail 
to perform its part of the contract or advancement in science shall disclose new 
methods of improving the water, which can be Installed at a reasonable .ex- 
pense and which can reasonably be required of the plaintiff in a water works 
system of the character in question, considering all the surrounding circum- 
stances, or the water should become from any cause dangerous to the health 
of the inhabitants, the defendant shall have leave to apply to the court in sup- 
plemental proceedings for such relief as it may be entitled to receive in the 
premises as a condition of keeping the decree for specific performance in full 
force and effect See as to such supplemental proceedings: Joy v. St Louis. 
138 U. S. 1, 47, 11 Sup. Ct 243, 34 L. Ed. 843. 

"If, therefore, tlie plaintiff consents to the equitable conditions hereinabove 
Indicated, a decree will be entered providing that upon these conditions it is 
entitled to enforce the contract rights vested in it against the City under the 
original and amended ordmances, and to be paid by the City the agreed 
rentals as they from time to time m^iture, and enforcing specific performance 
of such obligations by requiring the City from time to time -to make the tax 
levies provided for by the contract for the purpose of paying the rentals and 
to pay over to the plaintiff the proceeds of such tax levies as have heretofore 
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been coUerted by it and are now held In trust by the City for the purpose of 
paying the rentals now due. 

**Since, however, the testimony heretofore taken does not show whether 
the plaintiff has continued up to this time to furnish the City with water and 
lights, nor the amount of rentals now due from the City, nor the amount of 
the tax levies made and collected, or any facts from which the court can prop- 
erly define as a basis of future conduct the meaning of the term "dark hours," 
as used in the contract, nor fix reasonable requirements as to the opening of 
hydrants, and as to the kind of fountain to be installed, the case will be re- 
opened for further proof upon these questions. If the parties so desire, they 
may at any time within two weeks from this date file a stipulation as to any 
of these matters; and such as may not be covered by such stipulation will 
be open to proof, which will be heard in open court at a time and place to be 
hereafter fixed, upon application of either of the partiea 

**The entry of a decree in accordance with this opinion will await the filing 
of said stipulation or the taking of such additional proof. 

"One-fourth of the costs of the cause heretofore accrued will be awarded 
against the plaintiff and three-fourths agninst the City." 

After the filing of Judge Sanford's opinion the parties. In open court, stipu- 
lated as to the amount of rentals due from the dty to February 1, 1917, and 
the amount of tax levies for water and light rentals collected and on hand, 
as well as to the method of performance of conditions (a) and (b) and the defi- 
nition of the term **dark hours" in condition (c) of paragraph U of the opin- 
ion, agreeing, also in (ypen court, to the retention of the cause upon the docket 
for the purpose stated in subdivision (e) of that paragraph. Defendant 
waived the Immediate execution of condition (d), relating to the relocation or 
substitution of hydrants and electric lights, reserving, however, the right to 
thereafter call for its execution. Appellee also formal]^ assented to the terms 
on which Its relief was conditioned. Within such limitations, appellee was 
given decree for specific performance to the extent stated in the opinion, with 
declaration of trust on the taxes which had been collected ; defendant being 
required to pay over the amount already due And to make good the deficiency 
In the amount levied. It is stipulated that defendant has paid to appellee all 
the sums due at the date of the decree below, and that appellee has in all 
respects complied with the terms of the decree relating to conditions (a), (b), 
and (c) above mentioned. 

"The appellants insist here, as in the district court, that the ordinance con- 
tract of 1005 is for various reasons void and nonenforceable. The more promi- 
nent grounds of this contention sufllciently appear from Judge Sanford's 
opinion and from what has already been said in this statement. Appellants 
also insist here that if the contract is to be enforced it should only be upon 
the further conditions that the number of hydrants and lights be reduced 
and that effective water filtration be installed. 

J. A. Fowler, of Knoxville, Tenn., and L. H. Carlock, of La Fol- 
lette, Tenn. (H. G. Fowler, of Knoxville, Tenn., of counsel), for plain- 
tiffs in error. 

Charles T. Gates, Jr., of Knoxville, Tenn. (J. Will Taylor, of La 
Follette, Tenn., of counsel), for defendant in error. 

Before KNAPPEN and DENISON, Gircuit Judges, and GOGH- 
RAN, District Judge. 

PER CURIAM. The view we take of the merits of the case makes 
it unnecessary to consider appellee's motion to dismiss the appeal, on 
the ground that appellants waived their right thereto by accepting 
the benefits of the terms of the decree in their favor, imposed on ap- 
pellee as conditions of granting it relief. 

After careful consideration of the record, and of the able and thor- 
ough briefs and arguments of counsel, we are convinced tliat Judge 
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Sanf ord made an eminently proper disposition of the case. His pains- 
taking discussion of both the testimony and the applicable law make 
extended discussion on our part unnecessary. 

In our opinion, and for the reasons stated by Judge Sanford, the 
ordinance contract is valid and enforceable, so far at least as it is in- 
volved here; that is to say, so far as it relates to the city's contract 
in its proprietary capacity for a public supply of water and light ; and 
this is as far as we have any occasion to consider. 

Upon the equities we think appellants have no ground of complaint 
We are impressed that the record will not justify further modification 
of the contract than provided by the decree with respect to hydrants 
and lights ; that the increased storage capacity and the chemical treat- 
ment installed have rendered the water supply reasonably pure and 
wholesome ; and that the retention of the cause upon the docket un- 
der subdivision (e) of paragraph 11 of the opinion affords additional 
and reasonable assurance against future danger to health. 

The decree of the District Court is affirmed 



DRENNEN v. SOUTHERN STATES FIRE INS. CO. et aL* 
(Circuit Court of Appeals, Fifth ClrciUt April 18, 1918.) 
No. 3031. 

1. CoBPORATioNs «@=»320(11) — Fbaud of Dibectobs. 

Evidence held sufDclent to sustain a finding of conspiracy between mem- 
bers of interlocking directorates of two corporations, pursuant to which 
they diverted most of the assets of both corporations for their own per- 
sonal benefit. 

2. CoBPOBATioNS «@=»560(12) — Suits by Receivebs — Gbounds of Recovery. 

The general rule that a receiver for a corporation can recover only in 
the right of the corporation is not universally applicable, but the receiver 
represents, not only the corpomtion, but its creditors and stockholders, 
and is also an instrument of the court, and may be used to establish and 
protect the equitable rights of all parties in interest 

3. COBPOBATIONS ^=>316(1) — DiBECTORS — DEALINGS WITH CORPORATION. 

A sale of property to a corporation by a director can be sustained only 
where there was good faith on the part of both the seller and of those who 
represented the corporation in the trnnsactlon. 

4. Fbaud <®=»58(1) — Proof. 

While fraud, when alleged, must be proved, it may be established, like 
any other fact, by evidence from which it must be inferred. 

Walker, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

Suit in equity by Felix M. Drennen, receiver of the American Mort- 
gage & Loan Company, against the Southern States Fire Insurance 
Company and others. Decree for defendants, and complainant ap- 
peals. Reversed. 

J. L. Drennen, of Birmingham, Ala, (H. L. Stevens, of Warsaw, N. 
C, and Joseph E. Johnson, of Atlanta, Ga., on the brief), for appel- 
lant^^ 

^^For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
•Rehearing denied December 20, 1918. 
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Nathan L. Miller, of Blrmlng^m, Ala,, for appellee Southern States Eire 
Ins. Co. 

Fomey Johnston, John S. Stone, W. T. Hill, and Sterling A. Wood, all of 
Birmingham, Ala. (Richard V. Evans and Tillman, Bradley & Morrow, aU of 
Birmingham Ala., J. H. Bankhead, Jr., of Jasper, Ala., and Lamkin & Watts, 
of Birmin^am, Ala., on the brief), fOr other app^lees. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Tha plaintiff, Drennen, as receiver of the 
American Mortgage & Loan Company, brings suit against the Southern 
States First Insurance Company, Sibley P. King, Sumter Cogswell, 
McLane Tilton, Eugene F. Enslen, J. G. Cooke, D. E. Manasco, and 
R. B. Watts. The allegations of the complaint are substantially to the 
effect following: 

The Southern States Fire Insurance Company ceased active business in 
December, 1913. Defendants King and Watts were directors of both the 
American Mortgage & I^oan Company (hereafter called the American Com- 
pany) and the Southern States Fire Insurance Company (hereafter called the 
Insurance Company) ; defendant Enslen was a director and treasurer of both 
companies; defendant Manasco was the president and a director of the In- 
surance Company and one of the organizers and promoters of the American 
Company; defendant Tilton was director of the Insurance Company; de- 
fendant Cogswell a director, vice president, and general manager of the Insur- 
ance Company; defendant Cooke had l)e€n one of its directors. The defend- 
ants, other than the Insurance Company, being directors and officers of the 
companies as named, entered into a conspiracy to sell to the American Com- 
pany 4,647 shares of the capital stock of the Insurance Company, and, in pur- 
suance of the scheme, on February 2, 1914, with the fraudulent Intent to enrlc* 
themselves at the expense of the American Company and Its stockholders and 
creditors, and with the unlawful assistance of the Insui-ance Comimny, pre- 
tended to sell to the American Company the stock at $10 per share ; said de- 
fendants knowing that the Insurance Company had ceased to do business, 
and that the price greatly exceeded the value of the stock. l5fefendants, pur- 
suing the scheme to defraud, by and with the connivance of defendant E. F. 
Enslen, who was at that time president of the Jefferson County Savings 
Bank, obtained from the bank a temporary loan wherewith to partly finance 
the pretended purchase, until such time as they could obtain from the treasury 
of the Insurance Company the additional money required therefor, taking the 
money from the Insurance Company and pretending .to loan it to the American 
Compcmy, to be paid over by the latter in turn to the defendants. Defendants 
obtained the loan from the bank, and, with the connivance of Enslen, bor- 
rowed from the Insurance Company the additional money needed to effect their 
plans, and executed and delivered the promissory notes of the American Comr 
pany, for the sums borrowed, to the Insurance Company, and deposited, with 
some of said notes as security, the identical 4,647 shares of stock that they 
pretended to sell, and paid over to themselves the sums of money borrowed. 

By pretending to sell the 4,647 shares to the American Company, defendants 
passed the shares from their hands into the custody and control of tne 
Insurance Ck)mpany, thereby ultimately taking out of the treasury of the 
American Company $46,470, for which it received and holds nothing in return. 
Defendant Insurance Company, by loaning or pretending to loan the American 
Company the sum of $3 a share on the 4,647 shares, made the fraud succeSvSful, 
and the effect was to gather into the treasury of the Insurance Company 
4,647 shares, leaving the American Company with nothing whatever to show 
for the transaction, except its obligations to the Insurance Company for the 
pretended loans. After making the pretended sale of the 4,647 shares, the 
defendants, further pursuing the conspiracy, began systematically to loan, or 
pretend to loan, to the American Company large sums of money from the In- 
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siirance Company, and then converted the money to themselves, or some of 
themselves, and their confederates. The ultimate effect of the wrongful acts 
was to leave the American Company indebted to the Insurance Company 
$50,053, with accumulated interest, and with nothing to discharge the in- 
debtedness, except 16,684 shares of the capital stock of the Insurance Company, 
delivered as security for the pretended indebtedness, and all of which stock the 
Insurance Company is now threatening to dispose of for the purpose of paying 
the pretended indebtedness. 

At the time of the transfer by the natural defendants of said 4,647 shares 
of the capital stock of the Insurance Company, the American Company had no 
money with which to pay the purchase pilce of the stock, and a part of the 
purchase price was obtained from the Jefferson County Savings Bank upon the 
notes of the American Company, secured by the stock and other securities, and 
the balance of the purchase price was evidenced by notes of the American 
Company, made payable to the natural defendants or some of them. Before 
the maturity of any of the notes given to the bank or the natural defendants, 
one J. A. Gorham, who was at the time president of the American Company, 
became also president of the Insurance Company, and was president at the 
time the notes matured. As the notes matured, sufficient money was obtained 
from the Insurance Company and applied in payment of the notes, and In this 
way all of the purchase price of the 4,647 shares was ultimately paid out of 
the loans of the Insurance Company, the notes of the American Company being 
given to the Insurance Company in evidence of the loans and in substitution of 
its notes to the bank and the natural defendants; the notes to the Insurance 
Company being secured by 16,684 shares of its own stock, and all of which it 
still has. Included in the 16,684 shares are the 4,647 shares obtained from 
the natural defendants. At the time of the loan Gorham was president of 
both corporations, and as such executed the notes and permitted them to be 
secured by the stock. The Insurance Company had knowledge, at the time 
the money was obtained, that it was being obtained for the purpose of being 
used to pay the purchase price of said shares of stock, and that the American 
Company would be unable to pay the money, and that said shares of stock 
would be sacrificed in order to repay the same; and it had knowledge of the 
fraud being perpetrated upon the American Company by the transfer of said 
4,G47 shares, and had knowledge that the fraud could not be consummated, 
except through the Insurance Company's furnishing the money with which to 
pay the purchase-price notes, and with sudb knowledge the Insurant Com- 
pany actively participated and Joined >^ith the natural defendants in carrying 
out the fraud perpetrated upon the American Company, and with such knowl- 
edge assisted the natural defendants in thus placing beyond its reach and 
control the shares of stock belonging to the American Company, knowing that 
by loaning the money it would bring about the deprivation to the American 
Oompamy of said shares of stock and perfect the injury resulting to the 
American Company by the transfer of said 4,647 shares of stock. By so doing 
the Insurance Company actively assisted the natural defendants in getting full 
payment of the purchase price of their shares of stock out of and through the 
assets belonging to the American Company, knowing of the injury being done 
and that it was not possible, except by Its assistance. 

The plaintiff prayed for a decree against the defendants for f46,470 and 
interest, and for a temporary order restraining the Insurance Company from 
selling or otherwise disposing of any of the American Company's oollateral 
deposited with it as security. 

On February 2, 1914, the natural defendants sold to the American 
Company 4,64/ shares of the capital stock of the Insurance Company 
at $10 per share. The face value was $5, the nominal book value $5.61, 
and the evidence established a market value of not exceeding $3. The 
interest of the natural defendants in this stock was distributed as fol- 
lows: Cooke and Manasco, 1,346; Cooke, Manasco, and Watts, 1,237 ; 
D. E. Manasco, 695 ; Sumter Cogswell, 452 ; McLane Tilton, 48; Sib- 
ley P. King, 250; E. F. Enslen, 619— a total of 4,647 shares. The 
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American Company on that day, February 2, 1914, borrowed $23,- 
183.67 from the Jefferson County Savings Bank, effecting the loan 
through the defendant Enslen, who was president of the bank. Of the 
money borrowed from the bank, $16,523.17 was paid to the bank to 
take up notes due the bank of Cooke, Manasco, and Watts ; $3,520 was 
used to pay notes of Cooke, Manasco, and Watts to the Jasper Trust 
Company, and $1,400 to pay a note of Manasco and Cooke to W. J. 
Ruby; $1,500 of the amount was paid in cash to Cogswell, and $240 
to McLane Tilton. At this time Manasco owed the American Compa- 
ny $950 for money previously borrowed, which he secured by deposit- 
ing 165 shares of the Insurance Company stock. .In the sale of the 
4,647 shares the American Company charged him with this amount as 
cash. In the settlement of the balance of the $46,470, after deducting 
the $23,183.67 and the $950, the American Company gave its notes as 
follows: Cogswell, $3,020; Tilton, $240; King, $2,500; Enslen, $6,- 
190; Enslen, trustee, $796.33 ; Watts, $616.66; Cooke, $3,000 ; Cooke, 
$5,973.34. The notes bore 8 per cent, interest, and were afterwards 
paid by the American Company with money obtained from the Insur- 
ance Company. 

The result of the transaction is that with 4,647 shares of §tock, 
worth $13,941, according to the evidence, the natural defendants paid 
indebtedness (including that which tliey had incurred for the purchase 
of the stock) to the amount of $24,133.67, and obtained notes, which 
were subsequently paid, to the amount of $22,336.33. At this time R. 
P. Watts, S. P. King, and E. F. Enslen were directors, and the last- 
named also treasurer. Manasco had organized the company, but was 
not then a director. He was in control of the Insurance Company. 
Cooke, Cogswell, Tilton, King, and Enslen were officers of that com- 
pany, and supported him in his control and policies. J. A. Gorham, 
president of tfie American, by whom, at least nominally, the purchase 
for the American was conducted, became, as the result of the purchase, 
president of the Insurance Company. On February 9, 1914, a week 
after the purchase by the American of the stock from the defendants, 
the transaction was ratified by the finance committee of the American 
Companv. The members of the committee participating, according 
to the minutes, were T. P. West, L. J. Haley, G. T. Brazelton, R. L. 
Seals, and J. A. Gorham. 

On the same day a committee, known as the ''conservation com- 
mittee" of the Insurance Company, consisting of its secretary, W. R. 
Major, an employe .of Manasco, and the defendants Cogswell and 
Watts, mailed a letter to the stockholders of the Insurance Company, 
in which the committee states that the company had reinsured all of its 
business on the 3d of October, 1913, and that no policies had been is- 
sued since December of that year ; that the officers found this course 
necessary because of continued excessive losses, and the application fil- 
ed for receivership by a few of the stockholders ; that the expenses of 
operating the company had been greatly reduced ; that the losses were 
being adjusted and paid, and litigation disposed of a^ rapidly as pos- 
sible ; that if it were feasible to liquidate the company at that time, it 
ought to pay the stockholders approximately $5 per share ; that, how- 
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ever, on account of litigation, outstanding contracts, and the law gov- 
erning corporations, the company could not be dissolved; and that, 
pending the time when the company would be in position to distribute 
its assets, in the opinion of the committee, it would be to the interest of 
the stockholders to keep its funds invested and loaned upon high-class 
security. The letter concludes with a paragraph to the effect that, in 
accordance with the policy of the management to keep the stockhold- 
ers informed, they report that the American Mortgage & Loan Com- 
pany is offering to exchange with the stockholders of the Insurance 
Company its stock on a par basis ; that the president is Mr. J. H. Cor- 
ham, a "well-known local business man, who, from the reports of his 
company, has been able to operate it at a very low expense." "This 
company," the letter says, "we are informed, has paid two cash divi- 
dends. From the records of our company it appears that the Ameri- 
can Mortgage & Loan Company has already acquired a large amount of 
stock in our company." 

On the next day a letter was mailed to the stockholders of the In- 
surance Company by E. F. Enslen, president of the Jefferson County 
Savings Bank, addressed to the American Company, in which he ac- 
knowledges receipt of the letter explaining the plan of exchange of 
American Company stock for Insurance Company stock, and express- 
es the opinion that the plan and opportunity "seems to me to be a good 
one," and stating that his bank would act as transfer agent. On the 
23d of the same month the Jefferson County Savings Bank, in a letter 
to a stockholder of the Insurance Company, stated that the bank, as 
transfer agent, had, in accordance with the request of the stockholder, 
inclosed certificate for 10 shares of the capital stock of the American 
Company for 20 shares of the Insurance Company, and stating that the 
par value of the American was $10 per share, and the par value of the 
Insurance Company was $5. 

On March 9th following, the finance committee of the American 
Company authorized an exchange of its stock for the stock of the In- 
surance Comparfy on the basis of one share of American Company for 
two shares of the Insurance Company, and authorized its president, 
Gorham, to vote the stock of the Insurance Company owned by the 
American Company at the next meeting of the Insurance Company to 
be held on March Uth. Griffin Lamkin, partner of defendant Watts, 
and attorney for both companies, offered the resolution authorizing the 
exchange. The other members of the committee participating were 
Gorham, West, Brazelton, and Haley. On March Uth, stockholders 
of the Insurance Company elected J. A. Gorham, then president of the 
American Company, a director. He was then by the directors elected 
president of the Insurance Company. Defendants Watts, Enslen, and 
King were elected directors. Haley, at that time member of the finance 
committee of the American Company, was also elected a director. The 
companies had adjoining offices in the Jefferson County Savings Bank 
building. 

Some of the notes executed by the American Company in part pay- 
ment of the stock of the Insurance Company bougfht from the natural 
defendants matured on May 7, 1914. On that dsiy the finance corn- 
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mittee of the Insurance Company met and authorized the loan to the 
American Company of $3,000, to be evidenced by a note for that 
amount, secured by 700 of its own shares, and a loan of $7,000, to be 
evidenced by another note, and secured by 2,400 of its own shares. 
The finance committee consisted of defendant King, defendant Watts, 
defendant Enslen, L. J. Haley, Gorham, and two otibers. On the same 
day the finance committee of the American Company met, and Gor- 
ham, who was then president of both companies, presided. A reso- 
lution was passed to borrow $3,000 and $7,000, and to put up as se- 
curity the Insurance Company stock indicated. Another resolution 
was to the effect that it accepted a certain mortgage then held by the 
Insurance Company, and known as the Morris mortgage, for the $7,- 
000, instead of cash. 

On May 30th following this mortgage was obtained from the Insur- 
ance Company, and on the same day was traded to the defendant S. P. 
King, in which trade his $2,500 note, given to him as part of the pur- 
chase money for the 4,647 shares of stock, was paid. On the next day 
the note for $796.33, given to the defendant E. F. Enslen as part of 
the purchase price of the 4,647 shares, was paid with interest. On 
June 2, 1914, the finance committee of the Insurance Company pass- 
ed a resolution authorizing a loan of $20,000 for one year to the Ameri- 
can, Company, to be secured by 6,670 shares of its own stock. Those 
present at the meeting of the committee were Gorham, president of 
both companies, and defendants King, Enslen, and Watts, all direc- 
tors of both companies, and Haley and one Mackey. This $20,000 was 
used in taking up notes given by the American Company to the Jefferson 
County Savings Bank on February 2, 1914, for money used in the pur- 
chase of the 4,647 shares of stock. On July 7, 1914, the note executed 
by the American Company to R. B. Watts for $616.66 as a part of the 
purchase price of the 4,647 shares was paid by the American Company, 
partly by check, and partly by new note. On August 11, 1914, the 
American Company paid the note executed by it to McLane Tilton for 
$240 as part of the purchase price of the 4,647 shares of stock. 

On August 14, 1914, the finance committee of the Insurance Com- 
pany met and directed the treasurer of the Insurance Company to loan 
the available funds of the company for periods of not longer than one 
year to the American Company, and to accept as security the stock of 
the Insurance Company at a value not exceeding $3 a share. At this 
meeting were present Gorham, Watts, Mackey, King, and Major, a 
majority of whom were directors of the American Company. On the 
same day President Gorfiam called the finance committee of the Amer- 
• ican Company, and they agreed to borrow $3,600 from the Insurance 
Company, and did borrow it, putting up 1,200 shares of stock as col- 
lateral. Upon the blanket authority of the finance committee of the 
Insurance Company, the American Company began to borrow sums 
from the Insurance Company, putting up stock at the rate of $3 per 
share. The first loan was on August 14th, the next on August 26th, 
for $6,300, and subsequently other loans were made. 

On August 26, 1914, the day the American Company borrowed 
$6,300 from the Insurance Company^ it paid one of the noles given 
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to the defendant Enslen for $1,045.74, paid $5,139.55 on note due de- 
fendant Cooke, and paid $327.29 claimed by Cooke as a commission ; 
all these payments being included in one check, aggregating $6,185.29. 
On August 27, 1914, the American Company sold the Insurance Com- 
pany its city lot for $3,000. On the same day the American Company 
paid the balance due on the note given defendant Watts, and paid the 
balance of $1,433.01 due on a note of Cooke, and also paid the $3,000 
note due to Cooke; these notes being given Cooke as part of the pur- 
chase price of the 4,647 shares of stock. 

The loans to the American Company by the Insurance Company con- 
tinued until 16,684V^ shares of the Insurance Company's stock were 
put up to secure loans aggregating $50,053.50. On February 2, 1914. 
when the American Company purchased the 4,647 shares of stock from 
the natural defendants, the American Company put up with the bank 
as collateral all its unincumbered property. This consisted of certifi- 
cate of deposit for $4,000, a deed to 280 acres of land in Florida, and 
a deed to a city lot, which was afterwards sold to the Insurance Com- 
pany for $3,000. On that day the American Company owned 348 
shares of the Insurance Company stock. On that day it secured the 
4,647 shares from the natural defendants. The balance of the stock 
acquired by the American Company was through the campaign to ex- 
change its own stock for that of the Insurance Company. All of the 
stock so acquired was put up with the Insurance Company, except 80 
or 90 shares. 

The result of the transactions up to this time may be thus summariz- 
ed: The American Company started with 348 shares of stock of the 
Insurance Company, $4,000 in cash, a city lot worth $3,000, land in 
Florida, and a note of Manasco for $950. It had acquired 16,684% 
shares of the Insurance Company stock, all of which was hypothecated. 
It had parted with its title to the city lot. It had surrendered the 
Manasco note. It owed, as a result of its transactions, $50,053.50. The 
debt was the result of the acquisition of the 4,647 shares of stock pro- 
cured from the defendants ; for the balance of the stock its own stock, 
not paid for, was given. The result, so far as the Insurance Com- 
pany was concerned, was that it had parted with a mortgage worth 
$7,000, and cash, $46,053.50, and had in exchange a city lot worth 
$3,000 and notes of the American Company for $50,053.50, secured by 
stock of tlie Insurahce Company. 

The result, so far as the individuals who had engaged in the trans- 
actions, a majority of whom were officers and directors of both com- 
panies, was : At the beginning Cooke, Manasco, and Watts owed the 
bank $21,443.67 ; Manasco owed $950 to the American Company; they 
owned together 3,278 shares of stock, worth $9,834. As the result of 
the transactions, entirely financed by the American Company and the 
Insurance Company, their indebtedness was paid, and they received 
$9,690 in cash, together with some interest. Sumter Cogswell owned 
452 shares of stock, worth $1,356. He received as the result of the 
transactions, financed entirely by the American Company and the In- 
surance Company, $4,520, together with some interest. McLane Til- 
ton owned 48 shares of stock, worth $144. He received $480 in cash. 
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S. p. King owned 250 shares of stock, worth $750. He received $2,500 
cash. E. F. Enslen owned 619 shares of stock, worth $1,857. He 
received $6,190; he also received $796.33 in a note given him as 
trustee. 

The further result of the operations was that the owners of more 
than 1,100 shares of stock of the Insurance Company, acting upon the 
misleading statements of officers of their company, exchanged their 
stock for a like amount 6i stock in the American Company, and there- 
after had, insteadl^ of stock in a corporation with available assets of 
at least $50,053.50, a like amount of stock in a corporation that had sub- 
stantially no assets, and debts aggregating at least $50,053. It will be 
observed that all of the money involved in these transactions was fur- 
nished by the Insurance Company. The period of time required for 
transferring these assets of the Insurance Company to the natural de- 
fendants was from February 2, 1914, to August 27, 1914. 

The relationship of the parties who profited by the transaction, and 
of the parties who aided them in securing that to which they were not 
entitled, is indicated by the following statement : S. E. Manasco was 
the organizer of the American Company, and had been its president. 
Whife he was president, J. A. Gorham, who succeeded him as presi- 
dent, was its general manager. Manasco had also organized the In- 
surance Company, and at the time of the transactions he controlled 
it, as he and his friends had controlled it ever since its organization. 
Among the friends who co-operated with him in this control were 
Cooke, King, and Cogswell. Six of the defendants. King, Cogswell, 
Tilton, Enslen, Manasco, and Watts, were, on February 2, 1914, the 
date of the first act in the transfer of funds from the Insurance Com- 
pany to the other defendants, directors of the Insurance Company. 
The defendants King, Tilton, Cogswell, Enslen, Manasco, and Watts 
were at that time members of the finance committee of the Insurance 
Company. The defendants Cogswell and Watts were members of the 
conservation committee of the Insurance Company, who signed the let- 
ter, the purpose of which was to induce the stockholders of the Insur- 
ance Company to exchange their stock for stock in the American Com- 
pany. Cogswell was vice president and general manager of the Insur- 
ance Company. The law firm of Watts were attorneys for the In- 
surance Company. 

On February 2, 1914, the defendants King, Enslen, and Watts were 
directors of the American Company. Enslen was at that time also its 
treasurer, and became a member of its finance committee on June 29, 
1914. The law partner of R. B. Watts was a member of its finance 
committee. John G. Cooke was a stockholder of the Insurance Com- 
pany, and a member of its appraising committee, and he had been a 
director. Defendants Cooke and Watts had indorsed notes at the Jef- 
ferson County Savings Bank for Manasco, and Cooke was acting as 
trustee for their stock which was in his name. A part of Manasco's 
stock stood in his name. L. J. Haley, not a defendant, was a mem- 
ber of the finance committee of the American Company, and while 
acting in this capacity he became a director and member of the 
finance committee of the Insurance Company. W. K. Major, not a 
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d. fendant, was a director and member of the finance committee, and 
secretary and treasurer of the Insurance Company, and received a sal- 
ary from Manasco. He was also a member of the conservation com- 
mittee which sent out the letter to the stockholders. He was instru- 
mental in getting together some of the stock that was sold by the nat- 
ural defendants to the American Company. J. A. Gorham had been 
general manager of the American Company while Manasco was its 
president, and succeeded him as president. He controlled the meeting 
of the Insurance Company in March, 1914, at whicl^ he was elected di- 
rector ; he succeeded Manasco as president of the Insurance Company. 
He was present at the finance committee meetings of both companies 
authorizing the loans by the Insurance Company to the American ; and, 
while president of both companies, executed the American Company 
notes to the Insurance Company upon which the loans were made. 
Griffin Lamkin, not a defendant, was a law partner of defendant Watts. 
They were attorneys for the American Company 'and the Insurance 
Company. He was a member of the finance committee of the Ameri- 
can, and offered the resolution at the meeting of that committee au- 
thorizing the exchange of stock. On March 11, 1914, he was a di- 
rector of the American Company. 

[1] The facts which have been heretofore detailed could very wdl 
be accepted by a trial judge as evidence of a conspiracy, the purpose 
of which was to accomplish that which was done. The American Com- 
pany had been organized hy Manasco, but was not doing any business, 
and much of its stock remained in the treasury unsubscribed. The only 
unincumbered property which it owned was a certificate of deposit 
for $4,000, a tract of land in Florida, a city lot in Birmingham, a note 
of Manasco for $950 (secured by 165 shares of Insurance Company 
stock, worth not more than $495), and 384 shares of the Insurance 
Company stock. So far as the evidence indicates, it had no sources 
of revenue, unless the certificate of deposit and the unsecured note of 
Manasco were drawing interest. The Insurance Company had been 
organized by Manasco, but it had b»een so operated, under the con- 
trol of Manasco, that it was no longer able to do business. It had 
reinsured its risks and had suspended active operations. What its 
actual financial condition was at the time is very inadequately de- 
veloped by the testimony ; but it had on hand some money, which was 
apparently greatly needed by some of the natural defendants. A state- 
ment (called by its officers "an approximate statement of the financial 
condition of the company") of its assets and liabiHties on December 
31, 1913, showed cash in bank and office, $29,581.90. This statement, 
which, in the light of subsequent events, must have been very mislead- 
ing, had been prepared for the uses of Manasco, but it was spread 
upon the minutes of the directors of the company. Upon the face 
of the books there was a surplus of $24,905.67, making the stock show 
a value in excess of par, or $5.61 for a share of par value of $5. 
Whatever may have been the value of the stock and the assets of the 
Insurance Company, it is apparent that the cash and liquid assets were 
sufficient to pay the price of the stock sold by the defendants to the 
American Company. 
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Manasco and the other defendants knew exactly the condition of he 
American Company, exactly the condition of the Insurance Company, 
and exactly what was required to pay their own debts and to secure 
the available assets of the Insurance Company. It would take no 
exercise of the imagination to asstune that these persons devised the 
scheme by which the available assets of the Insurance Company were 
to be converted to their use. The process involved the acquisition of 
approximately S,(XX) shares of the stock of the Insurance Company. 
A part of this stock was already on hand, being used as collateral to 
a loan from the Jefferson County Savings Bank. The additional shares 
were acquired. This stock was to be sold to the American Company. 
The American Company at the time was entirely without available 
funds, and entirely without funds of any kind sufficient to purchase 
this amoimt of stock at even its value, $3 a share. It was, of course, 
less able to purchase it at more than three times its value, $10 a share. 
This circtunstance was one, however, which need not embarrass the 
defendants, for they were in a position, not only to have the Ameri- 
can Company borrow money, but to have the Insurance Company lend 
it. It could be conceived that the scheme, therefore, involved the 
hprrowing by the American Company from the Insurance Company 
of a sufficient amount of cash to pay them for their stock at a price 
greatly in excess of its value. The stock, however, which the Amer- 
ican Company was to purchase, had to be used primarily as collateral 
for that part of its purchase price furnished by the defendant Enslen 
through his Jefferson County Savings Bank. The plan could, then, 
have involved the execution by the American Company of notes to the 
sellers of the stock for the balance of the purchase price, the amoimt 
not furnished by the bank. 

In order to borrow money with which to pay these notes, it became 
necessary to secure additional collateral of some kind, and it could 
well be held that the scheme involved acquiring Insurance Company 
stock, and using that stock as collateral for a loan from the Insurance 
Company. The acquisition of such stock would, ordinarily, have re- 
quired the use of money, and it could be conceived that it was not a 
vpart of the plan of the defendants that any money of their own should 
be used in their financial operations. It could be assumed the con- 
spirators exercised the power which they had, and formed, from the 
directors of the Insurance Company, a committee to be called the "con- 
servation committee," to address a letter to the stockholders of the 
Insurance Company, detailing the condition of the company and ad- 
vising that its available assets be put in well-secured, interest-hearing 
notes pending the dissolution of the company, and stating that, in 
pursuance of the policy of keeping the stockholders advised, the stock- 
holders were informed that the American Company had indicated a 
willingness to exchange its stock for the stock of the Insurance Com- 
pany. It could be conceived that the design intentionally involved 
absence in the letter of information to the effect that the American 
Company was without revenue, and that its assets were much less than 
its obligations. 
252 F.— 50 
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The scheme of the conspirators might have involved the exchange 
of Insurance Company stock, which had at least some value (probably 
about $3 per share) for American Company stock, which had never 
been subscribed for, and upon which and for which nothing had ever 
been paid, and which carried along with it participation in the assets 
and business of a concern that had neither a net capital nor revenue. 
The plan could have involved the active campaign to secure this ex- 
change of stock, as a result of which more than 11,000 shares of stock 
of the Insurance Company were exchanged for stock in the American. 
It might have involved, as these exchanges were consummated, the 
putting up of the Insurance Company stock as collateral with the In- 
surance Company, to borrow the money of the Insurance Company. 
The management at this time of both concerns was in the same hands. 
The members of the finance ccwnmittee of the Insurance Company were 
all familiar with the condition of the American Company. They real- 
ized that the lending of money to the American Company was without 
any security whatever, other than Insurance Company stock. They 
knew that the American Company had no revenue with which even 
to pay interest, and must have realized that the loans would never 
be paid, and that, substantially, they were encouraging their own stock- 
holders to sell their stock for nothing, to persons who immediately 
used the stock, by exchanging it for such assets of the Insurance Com- 
pany as were valuable. AH this could easily be held part of a fraud- 
ulent conspiracy. 

In the letter of the conservation committee to the stockholders it 
had been suggested that the policy should be to invest the assets of the 
Insurance Company in good, interest-bearing securities. In making 
their loans to the American Company, not only was the available cash 
used, but, in order to make a loan which the American Company need- 
ed to pay its notes to defendants, a real estate mortgage for $7,000, 
payable to the Insurance Company, and drawing interest at 8 per cent, 
was loaned to the American Company. This campaign for the acqui- 
sition of Insufance Company stodc, upon which money was borrowed 
from the Insurance Company, was kept up until all of the notes which 
had been given by the American Company to the defendants for their 
stock had been paid with the money borrowed. 

The difficulty to be encountered hy a court is not in concluding that 
the natural defendants in this case had entered into a conspiracy and 
had successfully carried it out, whereby they had acquired the property 
of other people to the amount of approximately $50,000, but in de- 
vising some method by which the persons who have suffered by this 
conspiracy may be given a remedy. In the suit instituted by the ap- 
pellant as receiver for the American Company, the Insurance Com- 
pany is made a party, and is, in substance, charged with participation 
in the conspiracy. It is charged that the Insurance Company per- 
mitted Itself to be used in imposing obligations upon the American 
Company which have resulted in losses. It could, with just as much 
propriety and force, be said that the American Company permitted 
Itself to be used in looting the treasury of the Insurance Company. In- 
deed, the treasury of the Insurance Company was the only place in 
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which there was available money. The activities of the defendants 
were successfully ^directed to placing it elsewhere. While it could 
hardly he said to have reached the American Ccxnpany, that concern 
furnished the name in which the transaction was carried on. That 
which was accomplished is that the natural defendants have acquired 
from the treasury of the Insurance Company more than $50,000, for 
which they have parted with value that certainly did not exceed one- 
third of that amount. The American Company has not profited ; but^ 
on the other hand, its losses have been small, because it was substan- 
tially without assets at the beginning of the operations. 

The receiver of the American Company has instituted a suit in which 
the Insurance Company is a party, and all of the persons shown to 
have profited directly by the alleged conspiracy (though not all of the 
p«-sons who participated in it) are deffendants. If tfiere was a con- 
spiracy, no good reason appears why the property that has been fraud- 
ulently acquired by the natural defendants should not be recovered 
at the suit of the receiver, and thereafter applied to restore, as nearly 
as possible, the conditions as they existed before the conspiracy was 
entered into. 

While the natural defendants did not equally share in the profits, 
each of them, if there was a conspiracy and he participated, is responsi- 
ble for the entire amount secured. A recovery of the ill^al gains will 
furnish a fund that will enable the court to go far in restoring the 
original status. The accomplishment of this end will, undoubtedly, 
present difficulties. The facts are complex, and if the fraud charged 
was perpetrated there was a careful effort to give to the transactions 
the appearance of legality. The skillful use of two corporations, one 
against the other, to bring about the undoing of both, apparently pre- 
sents possibilities not fully realized by manipulators of finance or writ- 
ers of fiction. It seems to open an easy approach to the shadowy do- 
main where low morals and high finance reach a common level. 

The actual losers by the transactions under consideration are those 
of the stockholders of the American who were innocent, and those of 
the stockholders of the Insurance Company who were duped. It may 
be that they have been placed in a position where it will be legally diffi- 
cult to restore to them that which should be theirs. The giving of 
complete justice may require judicial procedure not lacking elements 
of novelty. But courts should show as much ingenuity and enterprise 
in protecting the innocent as is manifested by the unscrupulous in part- 
ing them from their property. 

[2] The proposition is made that the receiver cannot recover, except 
where recovery could have been had by the corporation. This may be 
true as a general proposition, but it is not universally true ; and it can 
very well be insisted that the present case presents a situation where, 
if further extension of the right of the receiver to recover is required, 
the extension should be made. It is not, however, true that the receiv- 
er stands in the place alone of the corporation. He is, in addition, an 
instrument of court ; he is acting also for the stockholders of the cor- 
poration, and the creditors of the corporation. In the instant case, all 
of the parties affected by the transactions upon which the suit is based 
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are before the court, and, under proper pleadings, their rights could be 
adjudicated and protected. 

It may be questioned if the proof sustains the allegations with refer- 
ence to the Insurance Company. If the petition charges it with being 
a party to the conspiracy, the evidence is insufficient. It is the case, 
however, that, arising out of the transactions under investigation, the 
company has acquired certain rights, or has apparently acquired them; 
and a part of the relief sought, and which can be given against the In- 
surance Company, is to prevent such an assertion of these rights as 
would be inequitable. If it be established that sale of the stock to the 
American Company, and the borrowing of money from the Insurance 
Company, and the putting up of collateral to secure the loan were all 
parts of the single fraudulent scheme of conspirators who had charge 
of the affairs of both corporations, reUef, to some extent, at least, 
could be given. % 

The stockholders of the Insurance Company, who were induced, as 
a part of the scheme, to part with their stock, in exchange for stock of 
the American Company, while not before the court by name, are never- 
theless represented by the receiver as stockholders of the American 
Company, and the receiver is in position to assert and enforce their 
rights. 

Assuming a conspiracy, there would seem to be no reason why the 
receiver should not be permitted to recover against the natural de- 
fendants the money secured by them by their fraudulent transactions, 
and apply the fund in such a way as to protect, and, as nearly as pos- 
sible, maike Whole, the stockholders, primarily of the Insurance Com- 
pany, but now of the American Company, who were the victims of 
the fraud. Nor is there any reason why his suit should not be 
maintained to prevent the Insurance Company from getting a ben- 
efit from a transaction essentially illegal, and in which its offi- 
cers, as officers, participated. While the Insurance Company ap- 
pears to be more a victim than a conspirator, and has suffered losses 
which must be considered in an equitable disposition of the case^ it 
has, if the acts complained of were illegally jparticipated in by its of- 
ficers, acquired claims against the American Company, which, it may 
be, should not, on account of the circumstances under which they 
arose, be enforced against that company. It is clearly within the right 
of the receiver, the equities of the Insurance Company being conserved, 
to secure a judgment preventing the prosecution of diose claims, if, in 
fact, the officers of the Insurance Company were engaged in a con- 
spiracy against the American Company, and the acts out of which the 
Insurance Company's claim arises were in furtherance of the con- 
spiracy. Even if it be true that the receiver cannot assert a claim that 
could not be recovered on by the American Company, it does not fol- 
low that at least a part of the relief prayed for in this case should not 
be decreed. 

It is asserted that no recovery can be had by the American Company 
against the Insurance Company on account of the fact that nothing 
was done by the Insurance Company until it had become completely 
under the domination of the American Company. It is true that the 
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Stock which was acquired by the American Company as the result, it 
is charged, of the scheme to defraud, was used, as was intended, by the 
conspirators in selecting directors and other officers for the Insurance 
Company, who immediately proceeded to do that which was necessary 
in the carrying out of the scheme to secure the money of the Insurance 
Company. But the circumstances are not such as to preclude the 
American Company from relief. In fact, one of the parties charged as 
a conspirator, Manasco, with others of the defendants, had already 
been in control of the Insurance Company. Neither company was in 
control of its affairs. Both had apparently fallen into the hands of 
men who entirely disregarded the rights of the stockholders. Neither 
company was a conspirator. Both were victims. Any consideration 
of the matter, or any decision with reference to it, which goes no fur- 
ther than to give force to the mere form which the transactions were 
made to have, disregards the essential fact that the men who had devis- 
ed the scheme were utilizing the American Company for obtaining the 
funds of the Insurance Company, and giving to the Insurance Com- 
pany as collateral that which furnished no substantial security, but the 
giving of which jeoparded what little assets the American Company 
had. 

[3] The suggestion is made that the directors of the corporation are 
not precluded from dealing with the corporation, and that it is not the 
province of the court to substitute its judgment of values for the judg- 
ment of those persons who, by the laws of the corporation, are charged 
with the management of its affairs. A recovery in this case, if one 
can be had at all, must be based, not upon the mere sale of property at 
an excessive price, but upon the theory of a conspiracy to defraud the 
American Company, the carrying out of which involved the sale of 
property to the company at a price in excess of its value. If such a 
conspiracy existed, the effect of it will not be excused or condoned 
simply by the fact that the conspirators were able to impose upon 
the directors of the corporation. Much less will its eflFects be ex- 
cused in law, when the evidence would justify the conclusion that the 
directors were completely under the domination of the conspirators, 
and that they were either operating with them, or were permitting 
themselves to be used entirely without regard to the interests of the 
corporation. 

If it can be established that the corporation, by fraud of the con- 
spirators, was made to part with value, or was made to assume obliga- 
tions without a corresponding value being given to it, in other words, 
was defrauded of that which belonged to it, it is certainly the case that 
suit could by the corporation be instituted, not alone against the con- 
spirators who had profited by the fraud, but against its officers who had, 
by their active participation, their connivance, or their criminal neglect, 
brought about or permitted the fraudulent results. 

Such a corporation could also maintain a suit against another cor- 
poration to prevent it from enforcing obligations which it had se- 
cured as the re'sult of fraudulent transactions between the officers 
of the two companies. Ordinarily it is not possible to establish that 
a corporation is a conspirator. But, even when it may not be held 



Digitized by 



Google 



790 2S2 FBDBRAL BBPOBTBR 

as a conspirator, the circumstances may be such that it may be made 
to suffer for the illegal acts of its officers ; it may be held as if it had 
participated in such illegal acts. In the instant case, as heretofore 
sup^c^ested. the evidence indicates that the Insurance Company was 
rather a victim than a conspirator ; but, nevertheless it is alleged and 
it is proved that certain of its officers co-operated with the natural 
defendants in bringing about results which took away money from 
the Insurance Company, imposed liabilities upon the American Com- 
pany, and induced certain of the stockholders of the Insurance Com- 
pany to part with stock which had some value, in exchange for stock 
which had none. The Insurance Company may not be held as con- 
spirator, but it may, nevertheless, be compelled to forego any ad- 
vantage or profit which it acquired by reason of the illegal acts de- 
tailed. Any judgment that may be rendered, of course, cannot ig- 
nore the rights of the Insurance Company; but these rights may, in 
a measure, at least, be protected by giving to its original stockhold- 
ers who were defrauded that which belongs to them, and restoring 
them, as nearly as possible, to the status which they primarily had. 
That which has been said is in an effort to maintain that even the 
American Company would have been in a position to sustain a suit 
of the kind instituted by its receiver. 

Reference has already been made to the contention that recovery 
cannot be had by, or on behalf of, the corporation simply upon the 
ground that stock or other property has been sold to it at a price in 
excess of its value, and that this is true even where the sale is made 
by the directors or officers of the company, if they did not partici- 
pate in the act of the directors or other officers by which the purchase 
was made. There are circumstances under which a sale may be made 
by officers of the corporation at a price in excess of its value, which 
would, nevertheless, be sustained. But it could be held the trans- 
action here involved is not of that character. There is ^evidence of 
an absence of that quality which is absolutely essential to the main- 
tenance of such a sale — ^good faith on the part of those who repre- 
sented the corporation, and on the part of those who sold to the cor- 
poration. An officer of the corporation cannot excuse the acquisi- 
tion from it of something to which he is not entitled, by the mere cir- 
cumstance ihat, when the proposition to be acted upon is before the 
board of directors, he abstains from votmg or absents himself. The 
burden is upon the officer to show that no advantage was taken of 
his position, and that the transaction was in good faith. It may eas- 
ily occur that such an officer may sell property to the corporation at 
a price in excess of its value; but it is essential to the validity of 
the sale that he, and those representing the corporation, thought it 
within the value, or thought that some benefit would accrue to the 
corporation by the purchase. The good faith in the transaction will 
preserve it. But there must be good faith; there must be no impo- 
sition upon the corporation; there must be no taking advantage of 
the position ; there must be no exercise of an improper influence up- 
on die persons charged with the management of the affairs of the 
corporation. 
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The application of these principles to the case under consideration 
would suggest that, if there is any additional evidence to support the 
transaction, it should be produced. The evidence, while meager in 
all of its phases, leaves no doubt of the fact that the American Com- 
pany was not engaged in active business, and that it had very limited 
assets. The evidence also makes it clear that, while the Insurance 
Company was not without assets, its aifairs had been so conducted by 
some of the persons who are defendants in this case that it had ceas- 
ed to do the business for which it had been chartered; that it had 
large and undetermined liabilities; that it was in process of liquida- 
tion. The circumstances were such that any purchaser of its stock 
must have been a transaction of a very speculative character. Of 
this, however, there was no doubt. There could be no possible con- 
sideration of its assets and liabilities which would have placed the 
value of its stock at more than $5.61 a share. The market value did 
not reach this figure, and, so far as the evidence indicates, did not 
exceed $3 per share. There is no doubt, also, of the fact that the 
American Company was entirely without funds with which an in- 
vestment, even of one-fourth the size of that involved, could have 
been made. 

So far as the evidence indicates, its total available assets did not 
exceed $7,000. With assets to this amount, its directors purchased 
the stock of a moribund corporation to the amount, according to the 
price paid, of $46,470. It had to borrow the entire purchase price 
of the transaction; it paid interest at 8 per cent, to acquire stock 
that was paying no dividends, and the face value of which was only 
one-half of the amount which it agreed to pay. In other words, it 
borrowed $46,470 and paid interest thereon at 8 per cent., in order to 
secure stock, the face value of which was $23,235, upon which no 
dividends were being paid, stock in a corporation in process of liqui- 
dation, and from which, accepting all of the assets of the corpora- 
tion at their complete face value, the total amount which could, un- 
der any circumstances, be realized would not exceed $25,871.67. In 
the absence of evidence showing a reason for this transaction, a mere 
consideration of the purchase itself would justify the conclusion that 
the parties who sold to the corporation, and the persons who, in 
charge of the corporation, permitted the transaction to occur, were 
acting together to defraud the corporation. 

The only justification which has been undertaken for the pur- 
chase was a clause, inserted in the resolution by which the purchase 
was authorized, to the effect that it was to the interest of the cor- 
poration to secure the control of the Insurance Company. 4,647 
shares of stock constituted a little more than 10 per cent, of the stock 
of the Insurance Company. The same amount of money employed 
in purchasing stock at its market value would have secured 15,490 
. shares of stock, still less than a majority, but, at least, having more 
than three times as much potentiality of control as was acquired by 
the transaction under question. 

It is perhaps true that the American Company, or this persons 
who were in charge of its affairs, desired to control the Insurance 
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Company. Indeed, it may be safely said to have been a part of the 
scheme of those in charge of its affairs to secure or maintain this 
control; but this control, while it might have carried out the pur- 
poses of the schemers, could not have served any proper purpose of 
the American Company, Certainly the circumstances are such that 
any court would be authorized to come to the conclusion that the 
purpose of the directors in purchasing the stock was to accomplish 
the end which was, in fact, accomplished; that is, to enable conspir- 
ators to utilize the name and the limited funds of the American Com- 
pany to abstract the cash in the treasury of the Insurance Company. 

It is not, however, necessary to rely alone upon the convincing 
language which the transaction speaks. On the very day of the sale 
the officers of the Insurance Company (one of the defendants ac- 
knowledged that the corporation was under his control) announced 
to the stockholders of the Insurance Company that the directors of 
the American Company had secured a "large part of the stock" (less 
than one-eighth, in fact) of the Insurance Company, and would ex- 
change its own shares for shares of the Insurance Company. It 
would be difficult to come to any conclusion other than that the offi- 
cers of the Insurance Company were cognizant of the plan already 
made prior to the sale of the stock to the American Company, to ef- 
fect the exchanges which were afterwards brought about, and to 
make loans to the American Company on the stock thus secured, 
^he campaign immediately instituted to secure Insurance Company 
stock resulted in the acquisition, by the time the notes given as pur- 
chase price for the 4,647 shares matured, of a sufficient number of 
shares to borrow from the Insurance Company enough money to 
discharge them. The circumstances are such as not even to permit 
the assumption that the plan of borrowing was conceived after the 
consummation of the sale. The persons who made the sale, and the 
directors of the American Company who authorized the purchase, 
were both familiar with the fact that the American Company would 
be without funds in the ordinary course of the business as it had been 
conducted, or as it could be conducted properly, to pay the notes giv- 
en as the purchase price of the stock when the notes became due. A 
court would be amply authorized to find that the sellers and the buy- 
ers knew that the payment of the purchase price was to be with 
funds of the Insurance Company. 

Good faith upon the part of the officers of the Insurance Company, 
who were, as Manasco admitted, under his control, can be assumed only 
by the exercise of a charity which would amount to inexcusable cre- 
dulity. These persons knew or by the exercise of the slightest degree 
of that care with which their duty charged them must have known, that 
the American Company, to whom it was lending money, was already 
so involved that its personal obligation was entirely without value, and 
they knew that the transaction which they were authorizing was sub- 
stantially the utilization of the cash and liquid assets of the company 
in making payments to some of the stockholders at $3 per share, while 
the value left to repay the balance of the stock was indefinite, intangi- 
ble, and subject to deductions, the amount of which could not be fore- 
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seen. It had just been announced as the policy of the company to in- 
vest Its funds in good interest-bearing securities pending its liquida- 
tion. Among the securities in which the funds had been invested was 
what was known as the Morris note, secured by real estate, for $7,000. 
This bore interest at 8 per cent. This note was loaned to the American 
Company as money, and the note of the American Company, drawing 
8 per cent, interest and secured alone by Insurance Company stock, 
was taken instead. The directors of the Insurance Company, controlled 
by Manasco, continued to make the loans of its money until an amount" 
had been furnished to the American Company sufficient to pay off 
what was due to the sellers of the 4,647 shares of stock, and, when that 
was done, the loans ceased. 

[4] Appeals are made to the proposition that fraud must be proved, 
and not^ presumed. Fraud must be proved. So must any other fact 
relied upon for judicial action. That fraud is charged, however, is no 
reason for suspending the rules of logic in the administration of the 
law. If facts are established from which an inevitable inference is to 
be drawn, the conclusion will not be rejected because the conclusion is 
fraud. Throughout this transaction, these facts stand out strongly: 
(1) The natural defendants had a limited amount of Insurance Com- 
pany stock, which had little value ; it being stock in a corporation in 
process of liquidation, subject to unliquidated demands, with little reve- 
nue, considerable expense and incurring the costs incident to dissolu- 
tion. (2) They procured another corporation, of which several of 
them were officers, a corporation substantially without assets and en- 
tirely without business, to purchase their stock at more than three times 
its value. (3) The money which paid for their stock was procured 
from the Insurance Company, which had been under their control, and 
of which several of them were officers, by a device which defrauded 
at least some of the stockholders of the company. (4) They have the 
cash of one of the corporations, and upon the other have been im- 
posed obligations which it cannot pay.^ If, with all the parties before 
the court, and with the pleadings within the control of the court, and 
with the facts accessible to the court, the technicalities of the law will 
not permit a determination of whether the conspiracy existed, as charg- 
ed, and will not provide a remedy by which, in that event, the property 
taken may be restored to the persons defrauded, the courts should con- 
fess incapacity and give way to a more efficient agency for compelling 
right. 

What has been said must not be taken as the expression of opinion 
by this court upon the merits of the charge against the natural defend- 
ants of a fraudulent conspiracy. The evidence offered by each of 
these defendants in his behalf has not, for the purposes of this opin- 
ion, been considered. It may be that a trial court, even if it found 
the existence of the conspiracy, would be warranted in holding that 
some of the defendants were not parties to it. The effort has been 
to show that, if the allegations of the petition are true, relief could 
have been, and should have been, extended, and to show that the evi- 
dence introduced by the plaintiff was sufficient to sustain these allega- 
tions. The memorandum opinion of the trial judge indicates that the 
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case was disposed of on a conception of the jurisdiction and authority 
of a court of equity in cases of the kind under consideration that we 
believe too narrow. The evidence strongly suggests a conspiracy in- 
volving breach of trust, requiring rescission and cancellation of con- 
tracts and adjustment of rights between defrauded corporations, and 
the determination and protection of the rights of defrauded stockhold- 
ers as against the other stockholders and officers of the corporations* 
No proceeding at law could furnish adequate relief. 

The judgment is reversed, and the cause is remanded for further 
proceedings not iilconsistent herewith. 

Reversed. 

WALKER, Circuit Judge (dissenting). The object of this suit by 
the receiver of the American Mortgage & Loan Company (which will 
be called the Mortgage Company) is to recover the amount of -loss al- 
leged to have been sustained by that company as a result of its pur- 
chase of 4,647 shares of the stock of the Southern States Fire Insur- 
ance Company (which will be called the Insurance Company) and pledg- 
ing that stock as security for money borrowed to pay the price of the 
stock bought, which was alleged to be greatly excessive. The stock in 
question belonged to the seven individual defendants, each of them 
owning part of it, three of them being directors of the purchasing 
company. Together they controlled the affairs of the corporation, the 
stock of which was sold. The evidence was to the effect that the Mort- 
gage Company, in buying the stock, acted through representatives who 
had no personal interest in the stock bought, and who, so far as appears 
from the evidence, \vere not subjected to any improper influence ex- 
erted in behalf of any seller of the stock. A finding that the purchase 
of the stock was to any extent the result of a breach of a fiduciary ob- 
ligation owing by a seller to the purchasing company would be pure 
surmise or conjecture, unsupported by evidence. The evidence makes 
it perfectly plain that the purchase of the stock by the Mortgage Com- 
pany was a step in the execution of a scheme of its own to acquire a 
controlling interest in the stock of the Insurance Company. 

There was an absence of evidence indicating that any one interested 
as a seller of stock was in any way responsible for the Mortgage Com- 
pany's adoption and prosecution of the scheme to get control of the 
Insurance Company. The money of the Insurance Company which 
was used in paying debts made by the Mortgage Company in its pur- 
chase of stock was obtained after the latter had, by Uie election of a 
board of directors chosen by it, come into control of the affairs of the 
former. It was not made to appear that it was on the initiative of any 
one other than itself, acting by representatives having no personal in- 
terest in the Insurance Company stock bought, that the Mortgage Com- 
pany became the debtor of the Insurance Company, a corporation then 
under the debtor's control, and pledged shares of the stock of that 
corporation as collateral to secure the indebtedness incurred. Nor was 
it made to appear that the individual defendants, or any of them, had 
anything whatever to do with planning or carrying out the transac- 
tions by which that result was accomplished. Though the individual 
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defendants co-operated with the Mortgage Company in furthering the 
latter's scheme of acquiring a controlUng interest in the stock of the 
Insurance Company, this would not make them liable to the Mortgage 
Company for the losses the latter sustained in carrying out a venture 
of its own ; the Mortgage Company acting throughout on its own judg- 
ment and with full knowledge of the facts. It was not even alleged 
that the Mortgage Company was induced or influenced to make any 
purchase of Insurance Company stock by any fraudulent misrepresen- 
tation in regard to it. 

Acting by its own chosen representatives, who, so far as appears 
from any evidence adduced, had no adverse personal interest and were 
subjected to no improper influence in behalf of any seller, the Mort- 
gage Company bought Insurance Company stock and in doing so made 
debts, secured by all its available assets, and was swamped as a result 
of the assets turning out to be worth less than the debts they secured. 
The effort is to make the defendants responsible for losses resulting 
to the Mortgage Company from the failure of a business venture of its 
own. The receiver of the Mortgage Company does not represent 
strangers to it who may have been prejudicially affected by the trans- 
actions in question. As receiver he is not entitled to charge the de- 
fendants with the consequences of the voluntary and uninfluenced 
conduct of the Mortgage Company itself. In the opinion of the writer 
what the record discloses is wholly insufficient to warrant a reversal 
of the decree dismissing the bill. It cannot properly be said of the evi- 
dence that it clearly proved the material averments of the bill. Fur- 
thermore, if there was a conspiracy to eflfect a sale of the Insurance 
Company stock owned by the group of stockholders of that company 
which controlled it, and to use that company's money in paying the 
price at which that stock was sold, the evidence which showed the ex- 
istence of such conspiracy also showed that the Mortgage Company, 
acting by representatives having no personal interest in such stock, 
and who, so far as appeared, were subjected to no improper influence 
in behalf of any seller, but influenced by a desire to acquire control of 
the Insurance Company, made itself a party to that conspiracy, and, 
after it was in control of the Insurance Company through a board of 
directors of its choice, got from the Insurance Company the money re- 
quired to pay the debts made in the purchase of the stock by borrowing 
it from the Insurance Company on the Mortgage Company's notes se- 
cured by the Insurance Company stock as collateral. The evidence 
indicated that Manasco and those associated with him in maintaining 
control of the Insurance Company were enabled to get more for their 
combined holdings of Insurance Company stock than the same amount 
of such stock held by others would bring in the market, because the 
acquisition of their stock and the securing of their co-operation enabled 
the purchaser to get in control of the Insurance Company. This was 
the result of the sale and of the co-operation of the sellers in putting 
the buyer in control of the Insurance Company, though the sellers had 
less than a majority of the Insurance Company stock. 

The situation, then, is that the receiver of the assets of one conspira- 
tor is suing the other conspirators for losses sustained by the former in 
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carrying out the conspiracy. The receiver has no better right to main- 
tain the suit than the Mortgage Company would have had if the re- 
ceiver had not been appointed. One wrongdoer cannot maintain a suit 
against others who co-operated with him in the wrongful conduct com- 
plained of. Whatever loss the Mortgage Company sustained was a 
result of its own voluntary action in entering upon and carrying out a 
scheme to get control of the Insurance Company and in thereby in- 
curring an indebtedness greater in amount than the value which the 
assets it pledged turned out to possess. The pledging of the Insurance 
Company stock for money borrowed from that company by the Mort- 
gage Company was the act of the latter when it was'in no way control- 
led by the individual defendants, or any of them. 



LAKE DRUMMOND OANAIi & WATER CO. v. JOHN L. ROPBB LUMBBR 

CO. et al. 

MARSHALL TOWING CO., Inc., v. SAME. 

(Circuit Court of Appeals, Fourth Circuit. AprU 19, 1018.) 

Nos. 1576, 1577. 

1. Adioralty ^=»118 — Review — Findinqb op Lower Court. 

Where the lower court finds the facts, and there Is sufficient legal evi- 
dence to sustain Its findings. Its conclusion Is entitled to great weight, and 
should not be reversed, unless manifestly contrary to the evidence. 

2. CANAia ^=»29 — Duty to Keep Open Lock Gates. 

In conducting locks 40 feet wide for the passage of a barge 90 feet 
wide, It was the duty of a canal company to keep the gaties fully opened, 
thrown back Into the recesses provided for them* thus leaving the sides 
of the locks perfectly even, and faUure to do so was negligence. 

3. Towage ^=»11(8) — Dangerous Character op Locks — Knowledge op Tug 

Captain. 

A tug captain, approaching the gates of a canal company's locks, should 
have known that any obstruction or snag sticking out upon the sides oi 
the locks would necessarily result In Injury to towed vessels going through 
such a narrow passage, only about 40 feet in width, to accommodate their 
30 feet of breadth, and should have stopped when he saw the opened 
canal gate was jutting out of Its recess, so as to obstruct passage. 

4. Towage <®=»15(1) — Libel for Injury to Barge — Findinos. 

On libel against canal company and towing company for injury to barge, 
towed through canal company's locks by towing company's tug, court's 
finding that both towing company and canal company were at fault Im- 
plied finding that persons in charge of tug were invited to enter locks 
when gates were not completely opened, a dangerous condltlcm, which 
both they and the canal company could have seen. 

Appeals from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Libel by the John L. Roper Lumber Company against the Marshall 
Towing Company, Incorporated, wherein the libelee filed petition al- 
leging fault for the accident against the Lake Drummond Canal & 
Water Company, which denied liability. From a decree awarding 
libelant costs and damages, and dividing the damages equally between 

^=»For other cases see same topic & KET-NUMBBR in aU Key-Numbered Digests & Indexes 
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the Marshall Towing Company, Incorporated, and the Lake Drum- 
mond Canal & Water Company, the latter appeal. Afiirmed. 

Braden Vandeventer, of Norfolk, Va. (Hughes & Vandeventer, 
of Norfolk, Va., on the brief), for Lake Drummond Canal & Wa- 
ter Co. 

James G. Martin, of Norfolk, Va., for John L. Roper Lumber Co. 

H. H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Nor- 
folk, Va., on the brief), for Marshall Towing Co., Inc. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The above-entitled appeals are sub- 
stantially one case. These appeals are from a decree entered in the 
District Court of the United States for the Eastern District of Vir- 
ginia, in which the libelant was awarded the sum of $1,766.94 with 
interest, as costs and damages sustained by it on 'account of an injury 
to a barge under charter to it and while in its possession. The injury 
to the lighter or barge was caused while it was being towed into one 
of the IcKks of the canal of the Lake Drummond Canal & Water Com- 
pany, in consequence of a collision or contract of the forward port side 
of the barge with the abutment wall of the canal at the entrance of 
one of its locks. The court below held both the Marshall Towing 
Company, Incoi^rated, and the Lake Drummond Canal & Water 
Company at fault, and divided the damages equally between the Mar- 
shall Towing Companyy Incorporated, owner of the tug, and the Lake 
Drummond Canal & Water Company, owner of the canal, both of 
whom appealed. 

The original libel was filed by the John L. Roper Lumber Company, 
charterers and bailee of the barge or lighter, against the Marshall 
Towing Company, Incorporated, as owner of the tug, for the damage 
which the former proved was sustained by the barge, .and which it, 
the John L. Roper Lumber Company, was forced to pay to the own- 
ers of the barge, the Colonna Marine Railway Company. To this 
libel the Marshall Towing Company, Incorporated, filed its answer, 
and also filed a petition under the fifty-ninth admiralty rule, alleging 
the fault for the accident against the Lake Drummond Canal & Water 
Company. To both libel and petition the Lake Dnunmond Canal & 
Water Company filed its answer denying liability. 

No contention is made by either appellants that the John L. Roper 
Lumber Company was not entitled to recover, the sole question in- 
volved herein being whether the Marshall Towing Company is liable 
for half damages, or whether the Canal Company should have been 
held solely liable — ^the Towing Company contending that the collision 
and the resulting damages was solely due to the fault and negligence 
of the Canal Ccwnpany in failing to have and keep its premises in 
good order and condition, so that its locks would open properly for 
the entrance and exit of vessels, and for the negligence of its officers, 
servants, and agents in inviting the tug and her tow to enter the locks 
at a time when the gates thereof were not properly open for entrance ; 
further, that the Lake Drummond Canal & Water Company was solely 
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at fault in failing to give warning to the petitioner's tug of the con- 
dition of the lock in time to enable it to stop and thus avoid her tow 
coining in contact with the gate. The Lake Drummond Canal & Wa- 
ter Company insisted that the court below erred in holding "that be- 
cause the gate of the canal lock was out of alignment a few inches that 
this was negligence on the part of this respondent, and that it was 
partially the approximate cause of the injury, or that it in any way 
proximately contributed to the injury"; also that the court erred in 
holding that the tug was not solely at fault in entering the lock at 
the time it did. There are other contentions oh the part of the re- 
spondents, but these, we think, are sufficient to raise the pertinent 
issues involved in this controversy. 

[ 1 ] The court below, after considering all the testimony, as we have 
stated, held both appellants were liable. It is the universal rule that 
where the lower court finds the facts, and there is sufficient legal evi- 
dence to sustain its findings, its conclusion is entitled to great weight, 
4nd should not be reversed, unless it is manifestly contrary to the evi- 
dence. 

[2, 3] It appears from the evidence that the tug, acting for and on 
behalf of the Towing Company, was engaged in towing the barge 
through the locks of the Canal Company, and that the locks afforded a 
space of 40 feet through which vessels could pass when the gates were 
wide open, and that the gates were so constructed that, when properly 
oJ>ened, they fitted intp the sides of the locks in sockets prepared for 
that purpose, so that the sides of the locks would be smooth, and so 
constructed that passing vessels touching the sides would pass along 
the same witljout sustaining an injury. It also appears from the 
evidence that the barge was 30 feet wide, plus "three chafing strakes 
on each side, 30 feet over all." Those in charge of the Canal Com- 
pany's locks must have known, or with ordinary care could have 
known, that any snag sticking out from the sides of the locks would 
necessarily result in injury to vessels going through a narrow passage 
of this character. While this is true as to the agents of the Canal 
Company, the tug captain should have known this also. In conduct- 
ing these locks it was the duty of the Canal Company to keep the 
gates fully opened — ^that is, the gates should at all times be open, so 
as to enter the recesses provided for them, and thus leave the sides 
of the locks perfectly even. We think that the court below properly 
held that it was negligence on the part of the Canal Company in its 
failure to keep these spaces sufficiently open, so as to permit the barges 
or other vessels passing through to do so without coming in contact 
with the gates. 

It IS strenuously insisted by counsel for the Towing Company that 
the agents of the Canal Company invited the tug and barge to enter 
the locks just before the accident occurred. Witness Ailsworth, cap- 
tain of the tug, in referring to this point, said : "He waived me to 
come ahead after I blew to him." Also, the witness Mfelson testified 
that "he waived me to come in." Edward Rogers, the engineer of 
the tug, in testifying as to this phase of the question said: "Some 
one hollered, 'AH right, come on in.' " 
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[4] Those who were attending the lock testified positively that 
these statements were not true, so it will be seen that there is a direct 
conflict of testimony as to this point. These witnesses were examined 
in open court, and the trial judge was thus afforded an opportunity to 
observe their conduct and demeanor while upon the witness stand, 
thereby being in a position to judge as to the truth of the matter, 
and found that both appellants were at fault, and in doing so he must 
have reached the conclusion that those in charge of the tug were in- 
vited to enter the lock at that time ; also in this connection it should 
be remembered, as we have stated, that the captain of the tug saw or 
could have seen that the gate had not fully entered the recess pre- 
pared for it, but that it was jutting out, so as to obstruct the passage 
intended for vessels entering the lock. With this projection staring 
him in the face, the captain of the tug did not take the precaution to 
stop his engines until after the barge had come in violent contact with 
the gate. There is also testimony as to the force of the wind at that 
time ; the tug insisting that there was no unusual wind, and the canal 
people that there was at least a half gale blowing. 

The court below had all this testimony, and after deliberate con- 
sideration of the facts and circumstances entered its decree. In view 
of what we have said, it necessarily follows that we are not inclined 
to disturb the decree of the court below. 

Affirmed. 



McGHEE ▼. SWIFT & C50. 

(Circuit Court of Appeals, Fourth Circuit. July 2, 1918.) 
No. 1613. 

1. Libel a:?d Slajydeb ^=»54 — ^Defenses — ^TBtrrH. 

Where defendant arranged with plaintiff to advertise Its products in 
newspapers, and, discovering that the account had been assigned, re- 
fused to honor a dieck given plaintiff In payment, held, that a communi- 
cation to a newspaper which had carried the a.dvertlsement, detailing the 
circumstances, furnished no basis for recovery ; the statements reflecting 
on plaintiff's business integrity being true. 

2. lilBBL AND BLANDBB ^S>45(2) — ^PaiVILBaED OOlOnJNICATIONS. 

Where defendant arranged with plaintiff to advertise its products in 
newspapers, and, discovering that the account had been assigned, refused 
to honor a check given plaintiff in payment, held, that a communication 
to a newspaper which carried the advertisement relating the circum- 
stances, was privileged. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Columbia; Henry A. Middleton Smith, 
Judge. 

Action by J. Rutledge McGhee against Swift & Co. Judgment -for 
defendant, and plaintiff brings error. Affirmed. 

E. J. Best, of Columbia, S. C, for plaintiff in errof. 

D. W. Robinson, of Columbia, S. C, for defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circ uit Judges. 

•<=»Foi other cases see samt topio A KEY-NUMBBR in aU Key-Numberad DUwti A Iiifle*..' 
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KNAPP, Circuit Judge. In the court below the defendant corpora- 
tion, Swift & Co., had judgment on a directed verdict, and plaintiff 
comes here on assignments of error. The action is for libel, and the 
material facts, practically undisputed, appear to be these : 

On December 19, 1916, the plaintiff, under the name of Western 
Carolina Publishing Company, J. Rutledge McGhee, president, con- 
tracted with defendant to place "$750 or more" of advertising matter 
in various newspapers of North Carolina and South Carolina. On or 
about February 10, 1917, defendant received notice from the People's 
National Bank of Rock Hill, S. C, that this contract had been assigned 
to it as collateral security for certain indebtedness of McGhee. Under 
date of March 20th, McGhee wrote a letter to defendant, in which he 
states, among other things : 

"In regard to the bank at Rock Hill, I beg to say that I have adjusted this 
matter, and there wiU be no necessity for you figuring in our transaction in 
any way whatever." 

On the 11th of April he presented and requested. payment of a bill 
for $872.64, for advertising in some 42 newspapers, a list of which he 
furnished, stating that he desired to settle with the papers, that he had 
drawn a great many of his own checks and already mailed some of 
them, and exhibiting a bundle of checks and addressed envelopes. 
Three days later, a check for the amount was sent him from defend- 
ant's Atlanta office. On the 17th of April this check was deposited by 
him in the Bank of Johnston, S. C, to the credit of J. Rutledge Mc- 
Ghee Advertising Agency, and in that name he checked out $708.70 
the same day, $57 on the 19th, and $100 on the 23d, or a total of 
$865.70. None of these checks was drawn in favor of or paid to any 
of the newspapers in question ; and plaintiff admits, as may here be 
stated, that up to some two months after defendant wrote the letter 
on which the suit is brought he had not paid a single newspaper or 
reduced his debt to the Rock Hill Bank. On April 18th defendant 
was advised by this bank that McGhee's indebtedness to it, secured by 
assignment of the advertising contract, remained unpaid. Thereupon 
defendant at once took steps to stop payment of the check it had mailed 
him on the 14th, and wired him to return the same. He replied next 
day: 

"Check cashed and money disbursed, therefoi^e cannot return; wlU expect 
it to be paid.'* 

Shortly afterwards the Bank of Johnston notified defendant that 
it had accepted the check in good faith and allowed the proceeds to be 
drawn out without notice that payment had been stopped. Later it 
brought suit, and defendant then paid the check on advice of counsel 
Urider date of May 3d, McGhee sent the following circular letter to 
all the newspapers with which he had placed advertisements under his 
contract with defendant: 

"Check for the account of Swift advertising, which was carried by yoii and 
for which you rendered biU, has been held up. The account was passed for 
payment and check was duly made out to you by us, when In the meantime 
Swift & Co. stopped payment on the check then Issued to us. We aie writ- 
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Ing to ask yon to bear with us a little longer until we can get the nu&tter 
straightened out with Swift & Co." 

A few days afterwards. May ISth, he gave the Rock Hill Bank a 
sight draft on defendant for the $872.64, pa3rment of which was re- 
fused. 

[1, 2] In the meantime and at subsequent dates the defendant re- 
ceived letters inclosing bills from most of the newspapers which had 
carried the advertisements, including three published by McGhee him- 
self. Amongst others, the Pee Dee Advocate, of Bennettsville, S. C, 
wrote to defendant and sent its bill, first on the 13th of April, again 
on the 28th of that month, and the third time about the 1st of June. 
In reply to that paper the defendant on June 5th wrote the letter in 
suit, which reads as follows : 

"We have to acknowledge receipt of yours of the 28th Inst, concerning 
your claim against J. Rutledge McGhee's Advertising Agency for $9.60, for 
advertising our fertilizers placed In yOur paper by Mr. McGhee's Agency. 
In reply thereto we beg to say that we entered Into a contract with Mr. Mc< 
Ghee by which we agreed to paj him $872.64, for carrying certain advertise- 
ments for us in certain papers in North and South Carolina. In compliance 
with our agreement, we mailed Mr. McGhee a check for this amount on the 
14th day of April, 1917, with the expectatWn that he would apply the same 
to the payment of various bills, to various newspapers, for this advertising. 
Prior to Issuing this check we received notice from a Rock Hill Bank that 
Mr. McGhee has assigned his advertising contract with us to that bank, to 
secure a loan; when our check was Issued to Mr. McGhee, we had temporari- 
ly overlooked this fact, but, having it called to our attention, we promptly 
stopped payment of check, under threat from the Bock Hill Bank that it 
would hold us responsible for amount thereof. Since we stopped payment of 
check we have received Information from the Bank of Johnston, Johnston, 
S. O., that they received this check from McGhee as a cash deposit, and that 
he has already checked out, apparently on his own private account, the full 
amount thereof. Having refused to pay the check, we are now being threaten- 
ed by suit at the hands of the Johnston Bank, as well as the Rock Hill Bank, 
and we have been advised by our counsel not to imy either of these banks 
until required to do so by law. From the foregoing you can readily see that 
Mr. McGhee's conduct in using the proceeds of this check for his own private 
ends, rather than in payment for advertising, as he should have done, has 
complicated the situation very much, and has made it impossible for us to 
do anything in the premises until our legal rights and liabilities shall have 
been settled. If you have any leverage by which you can put pressure on 
Mr. McGhee to pay the amount due you, we trust you will proceed to do so, 
as you do not know us, and we do not know you, in this transaction. We be- 
lieve that, if you will get sharply after McGhee, he will make arrangements 
to pay you, and other newspapers similarly situated, the amount he Justly 
owes you for this advertising. Kindly let us hear from you with reference to 
this matter at your convenience, and oblige." 

At the trial, in November, 1917, no attempt was made by testimony 
or otherwise to show that the letter sued on was written with any ma- 
licious intent or purpose, and plaintiff admitted on the witness stand 
all the facts above recited. The mere statement of these facts seems 
sufficient, under familiar principles of law, to answer the plaintiflf's con- 
tentions. Even if it be conceded that the letter, or any part of it, was 
libelous per se, because of reflections upon the business integrity of 
McGhee, we are nevertheless of opinion that a verdict for defendant 
was properly directed on the ground, which the evidence puts beyond 
262 F.— 51 
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serious doubt, that the communication was both privileged and truth- 
ful. Indeed, the case is so cleariy within the accepted definition of 
qualified privilege that we deem it quite unnecessary to argue the 
proposition or to cite authorities. It is enough to say that the circum- 
stances fully justified defendant in writing the letter, and that it con- 
tains po statement or imputation to plaintiff's discredit which is not 
confirmed by his own confession. 
Afiirmed, 



BONFOESY et al. ▼. TTNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit August 12, 1918.) 

No. «M7. 

1. Criminal Law ^=:»814(1) — Instructions. 

Where, under the evidence, there might be a conviction on some of the 
counts, if not on others, requested charge that, to convict in this cause, 
certain matter must be proved, is bad, as requiring conviction or ao 
quittal on all the coimts. 

2. Post Office ^=>49 — Usino Mails to Dsfbaud— Persons to bk Defraud- 

lED— Knowledge and Intbn'H' 

For conviction under Penal Code, S 215 (Comp. St 1916, | 10885), of us- 
ing the mails to defraud, defendants, when forming the scheme, need not 
have known the person named in the indictment as defrauded or intend- 
ed to be defrauded, but are presumed as matter of law to have Intended 
to defraud all who should deal with them pursuant to the sdieme. 
8. Post Office ^=>48(8) — Using Mails to Defraud— Vabiawob—"Mobtoaoi^' 
AND Trust Deed. 

Variance between indictment for using mails to defraud, uslns the 
word "mortgage," and proof of "trust deed," is not substantial. Defend- 
ants in their advertising called the trust deeds mortgages, and the word 
"mortgage," when used in a descriptive B&aae, has no Inherent difference 
In meaning from the words "trust deed." 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Mortgage.] 

4. Criminal Law ^=:»1167(2) — ^Harxiless Error— Variance. 

Variance between counts and proof could not have prejudiced defend- 
ants, convicted only on counts as to which there was no variance. 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

B. H. Bonfoey and another were convicted under Penal Code, § 
215 (Comp. St. 1916, § 10385), and bring error. Affirmed. 

C. B. Stuart, A. C. Cruce, and M. K. Cruce, all of Oklahoma City, 
Okl., for plaintiffs in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. (Lai D. Threlkdd, Asst. 
U. S. Atty., of Oklahoma City, Okl., on the brief), for the United 
States. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. Plaintiffs in error, hereafter called de- 
fendants, were convicted of a violation of section 215, Penal Code (Act 

^=s»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests A Indexes 
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March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1916, § 10385]). The 
indictment charged that the defendants devised a scheme to defraud 
certain persons named and other persons, to the grand jtiry unknown, 
as borrowers, and certain persons named and other persons, to the 
grand jury unknown, as investors. At the trial it did not appear that 
at the time the scheme was devised the defendants knew the persons 
whom it was alleged they intended to defraud, and therefore it is claim- 
ed the defendants could not have intended to defraud these persons. 
To carry out this contention, counsel for defendants asked the trial 
court to charge the jury as follows : 

"In order to convict the defendants In tbls cause, the government la required 
to prove beyond a reasonable doubt that the defendants formed a scheme or 
artifice to defraud each and every one of the investors or borrowers named in 
the bill of Indictment" 

[1,2] This request was refused. There were nine counts in the in- 
dictment, and the charge as requested would require a conviction or 
acquittal on all of the counts. For this reason alone, the charge was 
properly refused. If the charge quoted was requested on the theory 
that it would compel the jury to acquit as to those counts where the 
person named as the one defrauded or intended to be defrauded was 
not personally known to the defendants when they devised the scheme 
to defraud, it was erroneous, as the defendants were presumed as a 
matter of law to have intended to defraud all persons who should deal 
with them pursuant to the scheme to defraud, whether they were 
known to defendants at the time the scheme to defraud was devised 
or not. We therefore conclude there was no error in refusing the re- 
quest. 

[3] It is next claimed that there was a variance between the indict- 
ment and the evidence under some of the counts, in this : The indict- 
ment used the word "mortgage," and the evidence showed a "trust 
deed." This was not a substantial variance, for the defendants could 
not have been prejudiced. They were fully and fairly apprised of 
what they must meet by the allegations of the indictment. They had, 
in all their circulars advertising their business, called these trust deeds 
"mortgages." When the word "mortgage" is used in a descriptive 
sense, there is no inherent difference in the meanii^ of the word and 
the words "trust deed." Bartlett v. Teah (C. C.) 1 Fed. 768 ; Piatt 
V. Union Pacific Ry. Co., 99 U. S. 48, 25 L. Ed. 424; McLane v. 
Placerville S. V. R. Co. et al, 66 Cal, 606, 6 Pac. 748; Theodore Shil- 
laber v. John Robinson, 97 U. S. 68, 24 L. Ed. 967. 

[4] Moreover, the defendants were convicted on counts where the. 
alleged variance did not exist, and the deed of trust could not have 
prejudiced the jury on these counts. 

The judgment below must therefore be affirmed ; and it is so ordered. 
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BOND V. UNITED STATES. 

(Clrcoit Ck>iirt of Appeals, Eighth Circuit August 12, 1913.) 

No. 5076. 

1. Cbiminax Law ^=»10fi8(l>— AppsAitf—BJCCOBD— Supekvisipn bt Tbiai. 

OOUBT, 

The trial court should exercise snpervislbn over the record certified, by 
excluding matters redundant and immaterial to the presentation of the 
question for review. 

2. Obminal Law ^s^llSl—AppEAii—CoNTiNUANOB— Discretion. 

Granting or reifusing a continuance rests in the sound discretion of 
the trial court, whose action wUl not be disturbed, exc^t in a case of 
clear abuse of that discretion. 

3. Gbiminal I^w <9=»593— Continuance — ^Absence of Attobnet. 

That attorneys employed by defendant, who expected to be present and 
try his case, were unable to be present, does not alone make refusal of 
continuance error; defendant having counsel present to defend him. 

In Error to the District Court of the United States for the West- 
em District of Oklahoma ; John H. Cotteral, Judge. 

Ben Bond was convicted of conspiring for transportation and de- 
livery of intoxicants, in violation of Penal Code, § 238, and brings 
error. Affirmed. 

Joe M. Adams and W. L. Chapman, both of Shawnee, Okl., for 
plaintiff in error. 
John A. Fain, U. S. Atty., of Lawton, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

* CARLAND, Circuit Judge. [1] In this case, a record of 429 
printed pages has been presented to this court for the purpose of 
presenting an alleged error of the trial court in refusing to grant a 
continuance. The question could have been presented on a record 
of a dozen pages. We think the trial court ought to exercise some su- 
pervision over the record certified here, by excluding redundant and 
immaterial matters. 

[2] It is well settled that the granting or refusing of a continu- 
ance rests in the sound discretion of the trial court, and that its ac- 
tion will not be disturbed by this court, except in a case of clear abuse 

of that discretion. Warren v. U. S., 250 Fed. 89, C. C. A. ; 

. Isaacs V. U. S., 159 U. S. 487-489, 16 Sup. Ct. 51, 40 L. Ed. 229. 

[3] The offense charged against Bond was that of conspiring with 
employes of an express company to transport and deliver intoxicat- 
ing liquor in violation of section 238, Penal Code (Act March 4, 1909, 
c. 321, 35 Stat. 1136 [Comp. St. 1916, § 10408]). The affidavit in 
support of a continuance discloses that a firm of attorneys had been 
employed by the defendant, who expected to be present and try his 
case, and that they were unable to be present. It appears, however, 
that defendant did have counsel present in court to defend him, and 

^=»For other case^t see same topic & KET-NUMBER in all Key-Numbered Digests ft Indexes 
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we cannot conclude, from an examination of the affidavit, that the 
trial court erred in refusing a continuance, saying nothing about an 
abuse of its discretion. 
The judgment below should be affirmed ; and it is so ordered. 



ECLIPSE MAOH. OO. et aL v. HARM3Y-DAVIDSON MOTOR CO. et al. 

(Circuit Court of Appeals, Third Circuit. May 25, 1918. Rebearing De- 
nied July 20, 1918.) 
No. 2344. 

!• Patents e=s>S28 — ^VALiDnr and Infringement— Motorcycle Clutcit. 

Bllett patents, reissue No. 13,554 (original No. 982,042), No. 1,018,890. 
and No. 1,071,992, each for a clutch for motorcycles, coyer combinations, 
the fundamental elements of which were old in separate use, but dis- 
close patentable inyention in the comrbinations. The reissue patent held 
not infringed, and both the others infringed. 

2. Patents e=s>3Q — ^Invention— Change of Position of Mechanism. 

A change of mechanism from one position to another, whereby a 
problem is solved and new and useful results are obtained, is an indica- 
tion of invention. 

3. Patents ^=s»75 — Validity— Pbiob Public Use. 

Use of an invention relating to meebanism of a motorcycle, which 
was necessarily public, but which was not commercial, but solely for 
the purpose of experimentation, and testing its efficiency, is not such a 
public use as will invalidate a patent applied for more than two years 
thereafter. 

4. Words and Phbasbs— "Motorcycle." 

A ^'motorcycle" is a bicycle propelled by a gasoline engine located in 
the frame between the wheels. 

[Ed. Note.— For other definitions, see Words and Phrases, Second 
Series, Motorcycle.] 

6. Words and Phbases— "Clutch." 

A ''clutch** is a device introduced in the transmission, some place be- 
tween the mechanism in which power Is created and the mechanism to 
which It is applied, and serves to make and break the connection between 
the two. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit in equity by the Eclipse Machine Company and another against 
the Harley-Davidson Motor Company and another. Decree for de- 
fendants, and complainants appeal. Reversed. 

For opinion below, see 244 Fed. 463. 

Archibald Cox and Robert W. Byerly, both of New York City, and 
C. h' Sturtevant, of Washington, D. C, for appellants. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa. (W. S. Hodges, of Washington, D. C, of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree dis- 
missing a bill charging infringement of three closely related patents 
for motorcycle clutches. They are re-issue No. 13,554 (original No. 

^s»For other cases see same topic & KEY-NUMBBR in all Key-Numbered Digests A Indexes 
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982,042 of January 17, 1911); No. 1,018,890 of February 27, 1912; 
and No. 1,071,992 of September 2, 1913, issued to Frederick S. EUett, 
and are conveniently referred to throughout the record as the re-issue, 
second patent, and third patent. Of the several claims in issue the 
District Court found claims 1, 4 and 5 of the re-issue, and claims 1, 
8, 11 and 12 of the second patent- not infringed; and claim 1 of the 
third patent invalid because the date of invention was more than two 
years prior to the application for the patent. R. S. § 4886 (Comp. 
St. 1916, § 9430). The complainants appealed. 

The suit is between the patentee and his manufacturing licensee and 
an alleged manufacturing infringer and its selling agent. 

[ 1 ] The inventions of the three patents relate to clutches for motor- 
cycles, each containing in variations of combination some of the same 
elements. 

[4, 6] A motorcycle is a bicycle propelled by a gasoline engine lo- 
cated in the frame between the two wheels. The power of the en- 
gine is transmitted to the rear or traction wheel by some sort of trans- 
mission or connection. A clutch is a device introduced in the trans- 
mission some place between the mechanism in which power is created 
and the mechanism to which it is applied and serves to make and break 
the connection between the two. 

In the art before EUett, the transmission consisted mainly of a belt 
or one or more chains connecting the engine shaft to the rear wheel 
so that when one moved the other moved and when one stopped the 
other stopped. These direct connections, being fixed in the sense of 
not being detachable, produced obvious difficulties in riding and cre- 
ated dangers to the rider. They gave to the frame of the motorcycle — 
and to the body of the rider — the shock or jerk of each explosion of 
the engine. This caused discomfort and eventually fatigue. They 
made, the start a dangerous and sometimes an adventurous feat, as 
the speed of the motorcycle (when raised at a standing start or after 
a pedal start) responded exactly and abruptly to the speed of the 
engine. The stop involved the difficulty of braking the engine long 
enough and hard enough to overcome the momentum of the engine 
as well as the momentimi of the vehicle. 

Direct transmission of power from engine to traction wheel made 
riding over sandy, muddy, rutty, and hilly roads difficult and danger- 
ous. This was due to the fact that in meeting the varied problems of 
road conditions, quick changes, both in lowering and raising speed, 
are necessary. In direct transmission there was no way to slow down 
the motorcycle without slowing down the engine. In thus lowering — 
and also in raising — the speed of the motorcycle by brake and engine 
control alone, the drag of the road on the traction wheel became at times 
greater than the power of the engine, causing the motor to stall, there- 
by stopping the movement of the vehicle and interrupting the pleas- 
ure of the rider. To avoid stalling, the natural inclination of the rider 
was to overcome road problems by maintaining speed even at the risk 
of falls and injury. 

To meet these problems the art resorted to several expedients. These 
were compensating sprockets and belt tighteners or idlers which re- 
lieved somewhat the rigidity of the direct connection. There were 
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also invented several clutches having for their object the connection 
and disconnection of the power transmission. These, however, were 
not practically and commercially successful. 

Finally, Ellett, a young machinist employed by the complainant com- 
pany in its business of manufacturing coaster brakes and other bicycle 
appliances, invented the clutches of the three patents in suit. His in- 
ventive conception lay in placing in the hands of the rider a control 
over the motorcycle different from and in addition to single engine 
control by making a break in the transmission, whereby power can 
be applied or withdrawn, not abruptly at the caprice of the engine as 
in direct transmission, but by degrees at the will of the rider. The 
result operatively is an increase in the endurance of the motorcycle 
and a decrease of explosive shocks to the motorcycle and to its rider, 
a reduction of the likelihood of stalling, and, in meeting varied road 
conditions, the removal of the operation of the motorcycle from the 
arbitrary mechanical control of the motor to the instinctive control of 
the rider. The result commercially, it is claimed and not denied, is 
that every motorcycle now sold in this country (including those of the 
defendant) has a clutch embodying the fundamental combination of 
EUett's invention as disclosed in his second and third patents. The 
motorcycle output for 1914 was 68,000, of which the defendant sold 
16,000. The clutches on all these motorcycles, except those made by 
the defendant, were either purchased by their makers from the com- 
plainant -company or were manufactured under license. The defend- 
ant, admitting that its clutch contains the elements of the Ellett clutch, 
asserts its right to manufacture and sell it without tribute to Ellett on 
the ground that his patents are invalid in view of the prior art, or, if 
valid, their claims, when properly construed, do not cover the defend- 
ant's construction. 

Each claim of the three patents in suit is a combination claim con- 
taining the same functional elements, possessing essentially the same 
characteristics, but differing in some structural details and in one im- 
portant functional operation. The invention, therefore, may be con- 
sidered first as a whole, and its differences, as appearing in the several 
patents, may bie discussed later. 

Ellett's inventive combination consists fundamentally of three ele- 
ments, for no one of which he claims invention. Clutches, friction 
clutches, friction disc dutches were old in many arts, and friction disc 
motor clutches were not entirely new in the motorcycle art. Invention, 
if any, is to be found in the combination of elements comprising the 
unitary structure. These are: 

(1) One rotary member mounted upon another rotary member; 

(2) Multiple flat friction discs alternately attached to each rotary 
member; and 

(3) Screw cam (nut and screw) which (a) is nonrotating and (b) is 
connected with the friction discs in a manner to make or break the 
transmission of power by accurately controlling the amount or degree 
of connection or slippage of the rotating discs. 

The chief characteristics of the invention are that the two parts, car- 
rying alternate layers of discs, which by frictional contact and the re- 
lease thereof cause the transmission or withdrawal of power from 
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motor to wheel, are both rotary parts, and that one is mounted upon 
the other in distinction from the custonlary mounting side by side on 
the same shaft. The mounting of one rotary member upon the other 
(each carrying its own friction discs) instead of mounting them side 
by side, met an absolutely essential requirement of the motorcycle 
builder in saving practically one-half in the length of the shaft, in 
reducing the over-all width of the machine, and in keeping the clutch 
practically within the vertical plane of the motorcycle. This is a prob- 
lem peculiar to a motorcycle and pf course is not present at all in an 
automobile with its abundance of space. 

[2] A change of mechanism from one position to another, whereby 
a problem is solved and new and useful results are obtained, is an in- 
dication of invention. Mead-Morrison Mfg. Co. v. Exeter Mach. Co., 
225 Fed. 489, 140 C. C. A. 531. 

The next element of the invention is multiple friction discs as dis- 
tinguished from cone discs. The peculiarity of the multiple disc type 
is that all the discs are free to move laterally so that a given weight 
— say 10 pounds — applied to the pile of discs produces a pressure of 
10 pounds on each of the entire series of surfaces in contact. By mere- 
ly multiplying the number of discs, the same 10 pounds can be made 
to give a gripping force of 20, 30, 40, 50 and 100 pounds, and so on, 
according to the number of discs, the applied pressure of 10 pounds 
remaining the same. In a motorcycle where the parts are light and 
the space is limited there is an advantage in multiplying the number 
of thin discs over increasing the initial pressure. The gripping pres- 
sure of friction discs does not affect the ease of engaging and dis- 
engaging die discs. This is an advantage over the cone clutch, to dis- 
engage which it is necessary to apply force sufficient to overcome the 
friction caused by the wedging pressure of one gripping surface on 
the other. The grip of multiple discs is released simply by releasing 
the applied force. 

While EUett cannot claim the invention of friction discs, he is to 
be credited with selecting discs of the type that all motorcycle makers 
now use to the exclusion of all other types. 

The remaining element is the screw or screw-cam, which serves to 
actuate the discs. Simple as it is — ^being nothing more than- a screw 
turned with nice calculation as to its function — its importance to the 
art is recognized by every motorcycle manufacturer using a clutch. 
There seems to be no substitute for it. Lightly as the defendant 
speaks of it, it nevertheless clings to it. It is found to be an actuating 
device of sufficient stability to prevent variations of pressure on the 
discs, and, consequently, undesirable variations of the speed, caused 
by the jar and shock incident to motorcycle riding. It is also suffi- 
ciently accurate to permit just the range of disc slippage required to 
give the rider the exact power he desires. 

Fine gradations of pressure and slippage to produce corresponding- 
ly fine gradations of movement, extending to less than ^/le of an inch 
on the discs, cannot, of course, be made by the joggling hand of the 
rider and can only be made by a disc actuator that has precision of 
pressure. . Other actuators, such as face cams, forks, levers, appar- 
ently, will not do. The pitch of the screw can be fixed with extreme 
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accuriicy and its actuation of the discs initially or after wear can be 
nicely calculated. If a screw is the only thing that will produce this 
result, there is merit akin to invention in finding that thing, simple as 
it is. 

The operative utility of a clutch combining these three correlated 
elements, briefly stated, is found in the ability of the rider to drive the 
engine at one speed and the traction wheel at another, and to move 
the engine without moving the wheel at all, and, conversely, to move 
the wheel without moving the engine. Such control over the power 
and traction of a motorcycle by which its power and traction mechan- 
ism can be operated independently or interdependently at will, makes 
the rider a part of the vehicle in the sense that in learning what it can 
do, he soon learns to ride it under varied road conditions with the same 
involuntary exercise of will or instinct that a person employs in walk- 
ing and running. If EUett was the first to make this possible or prac- 
ticable (and such he seems to be), he has a claim to invention, even 
though in doing it he combined means separately found in the art. 

In view of the importance of this case to the motorcycle art and 
of the very serious consequences of a decision adverse to the de- 
fendant, one of the largest producers of motorcycles in the world, 
we have given the immense record in this case and the extended art 
cited against the patents full and careful consideration at the cost .of 
no little labor. We do not think it necessary to the decision to review 
in this opinion the testimony and the prior art or to set forth the me- 
chanical details of the inventions in suit. It will suffice to state their 
fundamental elements and differences with a brevity consistent with 
a proper understanding of their functions. 

In approaching a separate consideration of the three patents it is 
to be noted that in the clutch of each patent there are the same three 
elements — superimposed rotary members, multiple f ricticm discs alter- 
natelv attached to each rotary member, and screw cam actuating means. 
In all, the function of the rotary members is the same ; there is a varia- 
tion in the function of the screw cam with a reflected variation in 
the function of the friction discs. 

In the clutch of the Ellett re-issue, the screw actuator operates (by 
connecting mechanism) directly on the rotary members, causes a com- 
pression of their attached friction discs and makes a connection 
whereby power is transmitted from motor to wheel. A release of 
the actuator separates the discs and breaks the connection and trans- 
mission. Gradations of contact and power transmission are made by 
the hand of the rider on the actuator lever. The result operatively is 
that the change of power is imperfect except when made by an ex- 
pert rider, and the result mechanically is the breaking of ball-bearings 
when pressure is inexpertly applied. 

For these reasons this clutch was not commercially successful. 
About 500 were made when their manufacture was discontinued. 

At about the time of the invention of the clutch of the re-issue 
(March, April or May, 1908), Ellett invented the clutches of the sec- 
ond and third patents. As they were mechanically more complex 
than the first and more costly to manufacture, he laid them aside in 
his employer's model room while the clutch of the re-issue was being 
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tried out. Upon its failure, the clutches of the second and third pat- 
ents were taken out and patented three or four years after they had 
been invented, tested, and found satisfactory. 

The clutch of the second patent has the same three fundamental 
elements as the clutch of the re-issue, 'the function of the rotary 
members is the same, the function of the multiple discs is somewhat 
different, but the function of the screw actuator, while still that of an 
actuator, is reversed. This reversal is not a reversal of mechanism 
resulting in the same function, but it is a reversal of mechanism which 
produces a different function. Instead of moving the actuator by 
hand to make the disc contact and power transmission, as in the 
clutch of the re-issue, there is provided in the clutch of the second 
patent a plurality of springs which normally hold the discs in a grip- 
ping engagement or constant contact, whereby complete transmission 
of power is effected arid maintained. The actuator in the clutch of the 
second patent is used not to make but to break contact of the discs, 
and when moved by hand it acts in opposition to the springs and op- 
erates to break the transmission. This organization obviates the 
consequences of inexpert transmission of power and of breakage in- 
cident to the clutch of the re-issue and makes the improved clutch as 
easily operated by inexpert as by expert riders. This change estab- 
lished the success of the invention. 

The clutch of the third patent differs essentially from that of the 
second only in the position of the springs, which are mounted in the 
end of one rotary member so as to make the springs accessible and 
easily adjustable. T)rpical claims of the re-issue, second, and third 
patents are quoted in the margin.* 

1 Claim 1 of re-Issue, No. 13,554 : 

"The oombinatloQ with a rotary shaft, of a hub fastened upon one ena 
thereof, a concentric wheel mounted for free movement upon said hub, cme 
or more friction disks connected to the hub positioned in a chamber provided 
therefor between the hub and wheel and adapted to engage a friction member 
or members on the wheel, a fixed nut mounted concentrically at the outward 
end of the hub, a screw passing through said nut, means for imparting a 
turning movement to said scnew, and means rotating with the hub and actuat- 
ed by the screw whereby the inward movement of the screw will be im- 
parted to the frictJou disk or disks.'' 

Claim 1 of No. 1,018,890 (second patent) : 

"The combination with a rotary member, of a concentric wheel mounted for 
free rotation on said rotary member, a friction disk carried by said wheel 
on the interior thereof, a plurality of friction disks carried by said rotary 
member and engaging said first mentioned disk, a plurality of springs- for 
noniially holding said disks in gripping engagement, and means independ^it 
of the rotations of said wheel and said rotary member for actuating the 
springs to release the clutch members and comprising a fixed cam member, a 
revoluble cam member and a thrust bearing." 

Claim 1 of No. 1,071,992 (third patent) : 

**In a clutch for motorcycles, the combination of a stationary member, a 
rotary member mounted on said stationary member, a wheel rotatably mount- 
ed on said rotary member, a plurality of friction disks adapted to form a 
driving connection between said rotary member and said wheel, a plate ar- 
ranged on the outer end of said rotary member, an axially movable disk car- 
ried by said rotary member, a plurality of springs arranged between said 
axially movable disk and said plate and adapted to normally press said 
friction disks into gripping engagement, and means independent of the rotation 
of said rotary member and said wheel adapted to move said azlally moyabls 
disk so as 'to release said friction disks." 
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After Ellett's first patent had been issued and the application for 
the second had been filed, and after the complainant licensee had put 
upon the market the multiple spring clutch of the second and third 
patents, the defendant Harley-Davidson Motor Company, in the sum- 
mer of 1911, manufactured for its 1912 motorcyole model a clutch 
which it itself admits contains the elements of the Ellett clutches, and 
which the learned trial judge found bears "more than a substantial 
likeness" to the clutch of Ellett's third patent. 

Being charged with infringement, the defendant presents several 
grounds of defense, all of which we have very carefully considered, 
and but two of which require discussion in this opinion. 

The first defense is, that under a proper interpretation, the claims 
of the Ellett patents, considered with reference to their . character 
and scope, are invalid because anticipated by the prior art and by 
prior uses ; or, if valid, they are not sufficiently broad in view of the 
prior art to cover the organization of the alleged infringing device. 
We shall postpone the consideration of the last proposition and dispose 
of the first tjvo by holding the claims of the three patents here in issue 
valid as showing patentable invention. As against the defense that 
the re-issue is invalid because of "new matted' or that rights of the 
defendant intervened during the patentee's delay in applying for it, 
we hold the re-issue valid and controlling jupon the defendant. Wheth- 
er Harley improj)erly acquired knowledge of the Ellett clutch and in- 
corporated it in the alleged infringing clutch manufactured by the 
defendant — an issue raised by the plaintiff and joined by the defend- 
ant — -is not necessary to decide in view of our conclusion upon another 
phase presently to be stated. Certain it is that the circumstances 
show that at the time the defendant was developing and testing its 
clutch, Harley was not ignorant of the Ellett invention. 

The defendant charges further that the second and third patents, 
even though disclosing patentable invention, were invalidly issued b^ 
cause of public use more than two years prior to the filing of the 
applications. With this contention, so far as it is applied to the third 
patent, the trial court agreed. We are constrained to disagree with 
the learned trial judge in holding the third patent invalidly issued, 
not upon the law applicable to the question, but upon his finding of 
fact. He stated in his opinion that "the invention had been perfected 
and the device put to use not only before the Harley filing date but 
so long before his own application" that the statutory time given El- 
lett in which to apply for a patent had passed, and that, consequently, 
he prima facie had lost his right to a patent. 

^ In so ruling the learned trial judge applied to the facts the unques- 
tioned law, that: 

"Abandonment to the public, or Buch dedication to be inferred from public 
commercial use, is inconsistent with the claim of an exclusive proprietary 
right and is sufficient ground for the denial of a grant for a patent When 
more than two years elapse after the invention is made, the inventor must 
assume the burden of excusing the delay and overcoming the presumption of 
dedication from commercial use." 

[J] It is upon the evidence excusing the delay and overcoming the 
•presumption of dedication, the burden of which the patentee assumed. 
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that we differ with the learned trial judge in our conclusions. We 
think that Ellett has sustained the burden, which the law imposed upon 
him, by showing very satisfactorily, indeed, very certainly, that there 
was not a commercial use of the invention and ^ere was not a public 
use of it more than two years prior to the filing of applications for pat- 
ents, and that such use as there was, though in public, was purely exper- 
imental and was necessary to test out his invention by long rides and by 
different riders. Elizabeth v. Paving Co., 97 U. S. 126, 24 L. Ed. 1000; 
Beedle v. Bennet, 122 U. S, 71, 76, 77, 7 Sup. Ct. 1090, 30 L. Ed. 1074; 
Harmon v. Struthers (C. C.) 57 Fed. 642. These tests, when made, 
demonstrated that the device was satisfactory and complete. It was 
not patented at that time because the inventor neither had money nor 
could he borrow money with which to procure patents, and for the ad- 
ditional reason that he could induce no one to manufacture the clutch 
because of its complexity and cost at a time when clutches were not 
generally known or demanded by motorcycle riders. It was after the 
clutch of the re-issue had been tried and had failed, and before the de- 
fendant came upon the market with the Harley clutch thkt Ellett suc- 
ceeded in enlisting the interest of his employer and in obtaining the 
manufacture of the clutch and its oflFer to the trade. He then promptly 
applied for and obtained the second and third patents. There was a de- 
lay of from three to four years between the invention of the clutches 
of the second and third patents and the filing of applications for pat- 
ents. Without repeating the large amount of testimony upon this issue, 
it will be suificient to state that we are of opinion that Ellett did not by 
any affirmative act or public use of his invention abandon it or dedi- 
cate it to the public, and that any presumption arising from his delay 
in patenting his invention has been met and overcome by evidence in 
quantity and character sufficient to satisfy the law in this regard. 

We hold that the second and third patents were not invalidly is- 
sued upon the ground assigned. 

The remaining issue is infringement. This involves an interpreta- 
tion of the claims of each patent to determine whether in view of the 
prior art they are broad enough to cover the organization of the al- 
leged infringing device. 

The plaintiffs maintain that the claims of the re-issue (of the first 
patent) are for a pioneer invention consisting of three fundamental 
elements, and as these elements are found in the defendant's device, 
it infringes. On first view this would seem to be true. It would cer- 
tainly be true if the defendant employs the three fundamental ele- 
ments of the re-issue (which it admits using) to perform the fimctions 
and to produce the results they perform and produce in the clutch of 
the patent. If the defendant's device does this and does more by in- 
fringing the improved mechanism of the second and third patents, 
it would still infringe the re-issue. But if the three fundamental ele- 
ments of the re-issue are present in the defendant's device, yet are 
there employed in a way different from that taught by the re-issue, and 
are caused to function in a way not suggested by its disclosures, and 
to produce results wholly different from those intended by the inven- 
tion, then the invention of the re-issue is not of that primary and fun- 
damental type which would hold the defendant to infringement 
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It should be remembered that the claims of the re-issue are combi- 
nation claims containing elements with clearly disclosed functions, 
the essential characteristic of which, as we have stated repeatedly, is 
the pressure of the screw cam on the rotary members to make con- 
tact and the release of the pressure to break contact. In the organiza- 
tion of the defendant's clutch, contact (with power transmission) is 
obtained (and maintained) by spring pressure on the discs, not by 
screw pressure manually applied as in the clutch of the re-issue, and 
contact in the defendant's clutch is broken by pressure of the screw 
cam or its equivalent, not by the release of pressure of the screw cam 
as in the clutch of the re-issue. This difference in operation reflects 
the difference in mechanism. It is not a mere reversal either of mech- 
anism or function, but it is a positive difference, as the functions of 
two of the three elements in the defendant's clutch are not suggested 
by the disclosures of the re-issue. A very good evidence of this is, 
that when EUett conceivfed a new function for his three elements in 
co-action with springs (similar to the organization of the defendant's 
clutch subsequently made). he was awarded a patent for it on the the- 
ory not that it was an improvement upon the clutch of the re-issue 
but that it was a conception of something novel and something differ- 
ent from the clutch of the re-issue, and therefore involved invention. 

Moreover, if in the defendant's clutch the spring pressure means 
were omitted, the three elements of the re-issue would remain but they 
would not co-act in the manner disclosed by the re-issue or in any 
other manner. In other words, the clutch would not work. Similarly, 
it would not infringe. Therefore, while the defendant has taken the 
three elements of the re-issue combination claims (each being old), and 
has used them, it has not used them in the way in which they were 
used in the combination device of the re-issue. And it is only in the 
combination that invention is found. What the defendant did was 
to take the three old elements (either from Ellett or from the art, it 
makes no difference which), and give one — the screw cam — an entire- 
ly new function, cause another — the friction discs — to operate in an 
entirely different way, and employ the remaining element (the super- 
imposed rotary members) in the way disclosed by the invention. This 
so utterly breaks up the combination that in our view the defendant's 
clutch does not infringe the combination claims of the re-issue. 

But in avoiding infringement of the re-issue the defendant has fall- 
en into infringement of the second and third patents. This is due 
to the fact that it has taken the same three elements found in all the 
patents and has used them or their equivalents, not differently, but 
in the way claimed by the ^second and third patents. 

The Harley clutch appears by the exhibits to be mounted on the 
rear wheel of the motorcycle, although manifestly it is sometimes 
mounted on a counter-shaft between the motor-shaft ^d the rear 
wheel. The reissued patent shows the Ellett clutch mounted on the 
motor-shaft; the third patent on a counter-shaft. This difference in 
the positioning of clutches, the defendant maintains, requires a sub- 
stantial difference in their organization. It maintains, further, that 
the claims of the patents relate only to a clutch on the motor-shaft or 
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on a counter-shaft, while its clutch is on neither, being mounted on 
the hub of the traction wheel. It therefore seeks to limit the claims 
of the patents to a clutch on the motor-shaft and on a counter-shaft 
Without repeating the discussion upon the claims of the patents, we 
are satisfied that they are sufficiently broad to cover clutches regulat- 
ing the transmission of power located on the traction wheel as well 
as on the motor-shaft or on a counter-shaft. . The clutch of the pat- 
ents is so arranged functionally that it makes no difference where it is 
placed, that is, whether on the motor-shaft, on a counter-shaft, or on 
the traction wheel, for the reason that it makes no difference to which 
rotary member of the clutch power is first applied. The co-acting func- 
tions of the two are identical whichever is the power-giving and the 
power-taking member in the passage of power from motor to wheel. If 
the power is given to the inner rotary member directly from the motor- 
shaft, it is transmitted by compression of the friction discs to the outer 
member, and thence carried to the traction wheel. Or, if the clutch be 
placed upon the traction wheel, it is transmitted from the motor-shaft 
by chain to the outer rotary member of the clutch, and then carried 
through the compressed discs to the inner member where it is con- 
veyed to the hub of the traction wheel. Or, if placed on a counter- 
shaft, the power coming from the motor-shaft is first carried to the 
rotary member with which it is connected by chain and then similarly 
conveyed through the discs by friction pressure to the other member, 
whichever it may be, and is thence carried by chain to the traction 
wheel. Therefore, in principle, the friction clutch of the invention 
operates equally well wherever placed. We are of opinion that in- 
fringement is not avoided by placing the clutch on the wheel instead 
of on a counter-shaft or on the motor-shaft. 

The organization of the defendant's clutch embraces the superim- 
posed rotary members of the patents, the multiple friction discs of 
the patents, means for making contact by spring pressure and for 
breaking contact by exerting force in opposition to the spring pres- 
sure, not literally by the screw cam of the patents, but by another 
mechanism, which the defendant admits and we hold to be its equiv- 
alent. 

As we view the organization of the defendant's clutch, it comprises 
all the elements of the claims of the second and third patents in suit ar- 
ranged by a different positioning of the clutch on a motorcycle and by 
an inversion of parts to perform the same functions and produce the 
same results. While there are many differences between the infring- 
ing clutch and the clutches of the two patents in structural details, 
we see no difference in their fundamental elements or in the functions 
they perform. Therefore, we find infringement of the claims of the 
second and third patents in suit and direct that the decree below be 
reversed and that another decree be entered in accordance with this 
opinion. 



Digitized by 



Google 



NATIONAL CIBOLBy D. OF I. ▼. NATIONAL* OBDEB OF D. OF I. 815 

NATIONAL CIBOLB, DAUGHTERS OP ISABELLA ▼. NATIONAL ORBSB 
OF DAUGHTERS OF ISABIQLLA. 

(District Court, N. D. New York. August 1, 1918.) 

No. 191. 

1. GOBPOBATIONB ^=»49(2) — ^NaMBS— MUTtJAL SOCIBTIES. 

In suit by plalntUT, a Connecticut corporation, to enjoin defendant, a 
New York coiporation, incorporated prl(»* to plaintiff, from using the 
name "Daughters of Isabella" in and as a part of its name, and from 
carrying on Its corporate, business anywhere and everywhere, held re- 
lief would be denied, there being no evidence of fraud, etc., on the part of 
defiBudant, which prior to plaintiff had established subordinate branches 
and used the name in all states outside of Connecticut, where it had be^i 
enjoined from using the same. 

2. COBFOBATIONS ^S»49(2) — ^NaMEB— MUTOAL SOGISTIES. 

In suit by plaintiff, a Connecticut oori)oration, to enjoin defendant, a 
New York corporation incorporated prior to plaintiff, from using the 
name ^'Daughters of Isabella," etc, hdd, that the superior right of plain- 
tiff, if it ever existed, to use said name outside of Connecticut, had, as 
against defendant, been lost by nonuser, abandonment, and laches. 

3. Equity ^s»71(1)— Lachss and Aoquiibcence— Iiapse of Time. 

Mere lapse of time not being of the essence of laches or acquiescence, * 
the surrounding facts and circumstances are to be considered as well as 
the rights and interests of all concerned. 

4. Injunction ^=»4 — Natube of Remedy. , 

Injunctions are granted to prevent, not to redress, injuries. 

In Equity. Suit by the National Circle, Daughters of Isabella, 
against the National Order of the Daughters of Isabella. Bill dis- 
missed. 

See, also, 232 Fed. 907. 

This is a suit in equity brought by the plaintiff, National Circle, . 
Daughters of Isabella, a corporation of the state of Connecticut, to 
enjoin the defendant, the National Order of the Daughters of Isa- 
bella, a New York state corporation, from using the name ''Daughters 
of Isabella" in and as part of its corporate name, or in carrying on its 
corporate business and activities anywhere and everywhere. The 
plaintiff claims a prior and exclusive right to the sole use of this 
name or these words "Daughters of Isabella." This is denied by the 
defendant, which is the prior corporation in date of incorporation, and 
prior to plaintiff in establishing subordinate branches and using the 
name in all the states where used outside of the state of Connecticut. 

Borden H. Mills, of Albany, N. Y. (Charles F. Roberts, of New 
Haven, Conn., of counsel), for plaintiff. 

P. H. Fitzgerald, of Utica, N. Y. (E. L. Smith, of Utica, N. Y., and 
Bernard E. Lynch, of New Haven, Conn., of counsel), for defendant, 

RAY, District Judge (after stating the facts as above). In or about 
the month of May, 1897, a voluntary unincorporated association of 
ladies, exclusively of the Catholic faith, was organized at New Haven, 
Conn., under the name "The Ladies' Auxiliary of Russell Council, No. 

^s»For oUier cMes m« aame topic ft KEY-NUMBER In aU Key-Numbered Dlfesto ft IndesM 
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65, Knights of Columbus." In fact, while a separate organization, it 
was auxiliary to the body known as "Knights of Columbus." It used 
a ritual, songs, odes, and installation exercises which were in the main, 
if not entirely, prepared by one Daniel E. Colwell, who was then na- 
tional secretary of tlie Knights of Columbus. This ritual, etc., was 
founded on the historical incident of the sale by Queen Isabella of 
Spain of her jewels to furnish the .means to equip the expedition of 
Columbus which resulted in the discovery of America. After a time 
allusion was made to said Queen of Spain in such ritual. At some 
time, not many months after the organization of such voluntary un- 
incorporated association, some of the men!ibers thereof^ both in public 
and private, and in speaking of the association between themselves 
and to others, referred thereto as "Daughters of Isabella," and thus 
such persons applied that name thereto and to the members thereof. 
Just how or when the name originated does not further appear. In or 
about 1898, at a meeting of the association, a committee was appointed 
to consider the subject of incorporating under the name of "Daughters 
of Isabella." Nothing of any account was done by them, however, 
until 1904. In 1901, about, some of the members of this association, 
, "The Ladies' Auxiliary of Russell Council, No. 65, Knights of Colum- 
bus," procured and began to wear publicly a society pin on the face of 
which was displayed die figure of a bell with the letters "I" and "S" 
on either side thereof. 

On the 12th day of February, 1904, at a meeting of that association 
the members of such association present voted to incorporate under 
and pursuant to tfie laws of the state of Connecticut under the name 
"Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 65, 
Knights of Columbus," and March 7, 1904, certain members of the 
said association were incorporated under that name in the state of 
Connecticut, and thereafter there were received into membership there- 
in all of the members of said unincorporated association who desired to 
join. This Connecticut corporation, "Daughters of Isabella, No. 1, 
Auxiliary to Russell Council, Nq. 65, Knights of Columbus," has never 
dissolved or wound up its affairs or ceased to exist, but is to-day an 
existing corporation of the state of Connecticut; but it is claimed by 
the plaintiff that such corporation has become a part and parcel of 
the plaintiff here, "The National Circle, Daughters of Isabella," as 
one of its courts, and that it is now one of its subsidiary circles. The 
National Circle, Daughters of Isabella, the plaintiff herein, was there- 
after and at the January, 1907, session of the General Assembly of 
the state of Connecticut, by act approved July 25, 1907 (Sp. Acts 1907, 
p. 402), dyly incorporated by a spi^cial act of said General Assembly 
under die corporate name "The National Circle, Daughters of Isabel- 
la." This was done on the application of the incorporators named in 
the articles of incorporation so granted March 7, 1904, to the said 
"Daughters of Isabella, No. 1, Auxiliary to Russejl Council, No. 65, 
Knights of Columbus." To the plaintiff corporation by such special 
act was granted power to establish branches. There is no claim or 
pretense that the plaintiff corporation of July, 1907, absorbed or su- 
perseded or took the place of the former corporation of March 7, 1904, 
but that the earlier corporation became affiKated with and a part of the 
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later corporation, this plaintiff, as one of its subordinate branches or 
circles. The plaintiff's attorney so stated in the beginning of the trial. 
In the meantime and on the 24th day of June, 1903, and about nine 
months before the organization or incorporation of the first Connecti- 
cut corporation, and four years before the incorporation of the second 
Connecticut corporation before described, certain ladies and gentlemen 
of the city of Utica, Oneida county, in the state of New York, and 
that vicinity, eight in number, all of the Catholic faith, organized and 
duly incorporated, under and pursuant to the corporation laws of the 
state of New .York, the defendant corporation by and under the name 
"Daughters of Isabella," and on that day its articles of incorporation 
were duly filed and it became a body corporate of the state of New 
York under its laws. Subsequently and on the 7th day of August, 
1905, the name of this corporation was duly changed to "The National, 
Order of the Daughters of Isabella." It conmienced its corporate 
activities at once on its incorporation in 1903, and established subor- 
dinate branches or courts in different places in the state of New York, 
and also in several other states of the United States. These courts, 
with the dates, respectively, when established and where located, ap- 
pear in table "A" annexed. In so establishing courts and extending 
its activities the defendant, by its agents or officers, went into the state 
of Connecticut about April 10, 1904, and established a court at Nauga- 
tuck, and March 12, 1905, March 14, 1905, May 5, 1905, May 21, 1905, 
June 4, 1905, January 7, 1906, March 4, 1906, January 20, 1907, May 
3, 1908, and April 4, 1909, organized and established courts at other 
places in the state of Connecticut. 

The articles of incorporation of this New York corporation do not 
expressly — that is, in terms — state any purpose of the corporation to 
establish courts or subordinate branches anywhere, and the plaintiff 
claims that all of its acts in so doing were ultra vires, null and void, 
and in violation of the plaintiff's rights. Such articles of incorporation 
do state, however, "the territory within which its operations are to 
be principally conducted is tlie United States of America and the Do- 
minion of Canada." These subordinate courts or branches of the de- 
fendant corporation are not parties to this suit. It is evident that be- 
cause of its activities or popularity, or for other legitimate reasons, 
the defendant corporation was prosperous, and through these courfs 
extended its affiliated membership into several states of the United 
States before the plaintiff established circles there. The plaintiff cor- 
poration has established circles in the states named in table "B," an- 
nexed hereto, only and on the dates given therein. The membership 
of these courts and circles, respectively, is given in "A" and "B." I 
find no substantial evidence of fraud or deceit or of misrepresentation 
to any one made by defendant or its authorized officers or agents in es- 
tablishing these courts. They seem to have been established because 
of the superior or greater activities of the defendant corporation. It 
is evident from "A" and "B" that the defendant was the first to es- 
tablish itself, through its courts, in the following states of the United 
States, viz. Pennsylvania, Georgia, Wisconsin, New York, Iowa, Kan- 
sas, New Jersey, South Carolina, Florida, Illinois, Mississippi, Vir- 
252 F.--52 
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ginia, Oklahoma, Louisiana, Missouri, Nebraska, Wyoming, Rhode 
Island, Texas, Oregon, South Dakota, California, Massachusetts, Ida- 
ho, New Hampshire, North Dakota, Vermont, Indiana, Minnesota, 
Washington, Montana, Maryland, and perhaps other states before the 
bringing of this action. 

The pertinent clauses of the articles of incorporation of the New 
York corporation read as follows : 

"1. That the name of said corporation shall be the Daughters of Isabella. 

'*2. The particular objects for which said corporation is to be formed are : 

"A. For the purpose of promotiLng the social and Intellectual standing of 
its members. 

"B. For literary purposes. 

"C. For the purpose of rendering such aid and assistance among Its mem- 
bers as shall be desirable and proper, and by such lawful means as to them 
shall seem best. 

"3. The territory within which its operations are to be principally conducted 
is the United States of America and the Dominion of Canada. 

**4. The principal office of said corporation is to be located in the city of 
Utica, Oneida county, New York. 

''5. That the number of its directors shall be six/' 

The pertinent clauses or sections of the Connecticut corporation, 
plaintiff here, read as follows : 

**Sec. 2. The objects and purposes of said corporation shall be to render 
pecimiary aid and assistance to sick and distressed members and to the bene- 
ficiaries of members, whether such sickness be temporary or incurable, and to 
render pecuniary aid toward defraying the funeral expenses of members, and 
to promote social and intellectual Intercourse among its members. * • • ** 

"Sec. 4^ Said corporaticm shall have power to locate and establish state and 
district circles, local or subordinate circles, or other branches or divisions 
thereof under the name of Daughters of Isabella, composed of members of the 
order in any town or city in this state, or in any other state of the United 
States, or in any other country, and said state, district, or local circles, or 
other branches or divisions, when so established, ahaU be governed and man- 
aged by such laws, by-laws, rules, and regulations as aaid corporation shall 
determine; and said corporation* may enforce such laws, by-laws, rules, and 
regulations against any such state, district, or local circle or circles, or other 
branches or divisions in any court of this state, or of any other state of the 
United States; and said corporation may gmnt charters to such state, dis- 
trict, or local Qircles, or other branches or divisions, and may authorize such 
state, district, or local circles to make, subject to the approval of the National 
Circle or some authorized officer thereof, such local by-laws as the needs of 
any state, district, or local or subordinate circle, or other branch or division 
may seem to require. ♦ • • " 

"Sec. 6. Said corporation shall be governed, managed* and controlled by the 
constitution, by-laws, rules, and regulations adopted by the voluntary asso- 
ciation known as the National Body of the Daughters of Isabella formed pur- 
suant to the amendment to the articles of incorporation of the Daughters of 
IsabeUa, No. 1, Auxiliary to Russell Council, No. 65, Knights of Columbus, 
approved by the secretary of the state, November 5, 1901, and now in force, 
until the same are legally changed, altered, amended, or repealed. 

"Sec. 7. All funds and other property now belonging to the said voluntary 
association known as the National Body of the Daughters of Isabella are by 
this resolution made the funds and property of the corporation her^n created, 
and subject to its constitution, by-laws, rules and regulations." 

October 21, 1907, on complaint of "The Daughters of Isabella, No. 
1, Auxiliary to Russell Council, No* 65, Knights of Columbus," and 
"The National Circle, Daughters of Isabella," the said two corporations 
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SO organized and incorporated in the state of Connecticut, an action 
in which said two corporations were parties plaintiff was commenced 
and thereafter prosecuted in the superior court of the state of Con- 
necticut against "The National Order of the Daughters of Isabella," 
the New York corporation, Annie E. Smith as state regent of the state 
court of the said order in the state of Connecticut, and also the sev- 
eral courts of the said "The National Order of the Daughters of Isa- 
bella," naming them as courts organized and doing business in the state 
of Connecticut. This complaint alleged the said voluntary association ; 
the said name thereof ; the idea on which based ; the adoption and use 
of odes ; the adoption and use of said pin in 1900; the use of the name 
"Daughters of Isabella"; and says the complaint, "and said name 
'Daughters of Isabella' became the name by which the members of said 
organization were known among themselves and by many persons un- 
connected with said organization." The complaint also allied the in- 
corporation of March /, 1904, in the state of Connecticut; the use of 
the same constitution, etc., as that of the voluntary unincorporated as- 
sociation ; the amendment to the articles of incorporation and the for- 
mation of four subordinate branches in said state; also the said in- 
corporation by special act at the January session of the Connecticut 
Legislature, approved July 25, 1907, and the affiliation of the subordi- 
nate branches therewith; also the organization and incorporation of 
said New York corporation; an application by it to the secretary of 
state of Connecticut to do business in the state of Connecticut and the 
denial of same, and the application by one Neary for a special charter 
creating him and others a corporation in Connecticut under the name 
of "The National Order of Daughters of Isabella" and the refusal of 
the Legislature to grant same; also the said change of name of the 
New York corporation, and that thereafter, with knowledge of the 
aforesaid facts, the said Neary and others unknown organized "sub- 
ordinate branches or courts of the said New York corporation, 'The 
National Order of the Daughters of Isabella,' " within the territory of 
the state of Connecticut at places named. The said complaint also al- 
leged that said defendant "The National Order of the Daughters of 
Isabella" had designated said courts and claimed the right so to do as 
"Daughters of Isabella," and that the members thereof were known 
among themselves by that name. The complaint then alleged confu- 
sion, etc., in name ; that many persons joined the one body under the 
belief they were joining the other in the state of Connecticut, and that 
said New York corporation was seeking to organize other courts "'with- 
in said state,'* to the irreparable injury of plaintiffs, and also alleged 
false representations "within the state of Connecticut** The complaint 
demanded damages, and an injunction restraining the New York cor- 
poration "from establishing any further branches within the state of 
Connecticut under said name or title Daughters of Isabella," and also 
restraining the said branches of the New York corporation "now in 
existence within the state of Connecticut from continuing to use said 
name or title J^ 

Although said New York corporation had established a large num- 
ber of courts in several oiE the states of the United States other than 
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the state of Connecticut, and was engaged in so doing, no complaint 
was made thereof, and no relief was demanded or claimed restraining 
the New York corporation, or the other defendants, from establishing 
courts, CT using the name "Daughters of Isabella," anywhere outside 
of Connecticut or in other states than Connecticut. In other words, 
under the allegations of the complaint and the issues framed by the 
answers, the right of the New York corporation to use the name 
"Daughters of Isabella," and to establish its courts in states outside 
the state of Connecticut, or states otfeer than the state of Connecticut, 
was not challenged or in issue. A substituted complaint was filed, but 
this did not broaden the issue, and the injunction demanded was only 
to reach to the state of Connecticut. This action was brought to trial, 
after demurrers had been filed and heard, in March, 1910, and the 
following judgment rendered March 7, 1910, viz. : 

"Whereupon it Is adjudged that the defendant, the National Order of the 
Daughters of Isabella, and its servants and agents, be, and it is hereby, en- 
joined, under a penalty of one thousand dollars, from establishing any fur- 
ther branches within the state of CJonnecticut under said name or title 'Daugh- 
ters of Isabella,* and that all subordinate branches of said National Order of 
the Daughters of Isabella now in existence -within the state of Connecticut be, 
and the same are hereby, forever prohibited and enjoined, under a similar 
penalty of one thousand dollars, from using said name or title, and that the 
plaintiffs recover of the defendants twenty-five dollars' damages, and the costs 
taxed at dollars and cents." 

The following findings of fact in that Connecticut case: are pertinent: 

*'(!) That the plaintiff was organized as a voluntary benefit association 
by women of the Catholic faith, in May, 1897, under the name of 'The Ladies* 
Auxiliary of Russell Council, No. 65, Knights of Columbus.' 

"(2) That from the time of its formation the members of this association 
made much use of the name of Isabella, a queen of Spain, in their ceremonies, 
ritual, and songs, and were in the habit of calUng. each other 'Daughters of 
Isabella.* 

"(3) That early in 1898 the association by vote appointed a committee to 
consider the matter of incorporation under the name 'Daughters of Isabella,' 
but no further action was taken at that time. 

*'(4) That as early as 1901 the association adc^ted and its members began 
to wear publicly a society pin on the face of which were displayed letters 
and symbols indicating 'Daughters of Isabella, and by that name the as- 
sociation and its members then were commonly known and called among 
themselves and informally by the outside pubUc. 

"(5) That said association originated and was the first to use said name 
in this state as a name for a sodety and its members, and it and its succes- 
sors have continued to use said name constantly until the present time. 

**(6) That on February 12, 1904, this association voted to be incorporated 
under the laws of this state under the name 'Daughters of IsabeUa, Na 1. 
Auxiliary to Russell Council, No. 65, Knights of Columbus,' and on the 7th 
of March, 1904, said association was so incorporated, and it has continued 
to be known as the 'Daughters of Isabella,* and the members thereof to be 
known among themselves and to the public generally by that name. 

*'(7) That these articles of incorporation contained no provision for the es- 
tablishment of branches of the corporation. 

*'(S) Tliat before March 7, 1904, no other persons, or society, or corporation, 
had adopted and were using the name 'IHiughters of Isabella' in this state, 
and no other organization was known by that name to the plaintiffs, or to the 
public generally in this state. 

"(9) That said corporation was duly organized by the members of the orig- 
inal voluntary association, who became members of said corporation; and it 
adopted the same constitution, used the same ceremonies, ritual, 8ong8» society 
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pin, and insignia, and continued to carry out the plans and purposes of the 
original voluntary association, and to use and be commonly known by the 
name 'Daughters of Isabella.' 

"(10) That said corporation upon its organlzatioii became and thereafter 
continued to be the successor in title and all other respects to all the rights 
and privileges of said original voluntary association, including the rights 
to use the name 'Daughters of Isabella.' 

"(11) That said corporation made an amendment to Its articles of incorpora- 
tion, which was filed with the secretary of state November 5, 1901, and by 
which it was authorized and empowered to establish branches under the 
name 1>aughters of Isabella/ and to give to such brtinches and their members 
the right to use said name. 

"(12) That under authority of said amendment the plaintiff corporation 
formed four subordinate branches with a membership of about fifteen hun- 
dred, and all of the members have been always known among tbemselvee 
and to the public as 'Daughters of Isabella.' 

"(13) That at the January session of the General Assembly of Connecticut, 
in 1907, all of the incorporators named in the articles of incorporation grant- 
ed to the plaintiff on March 7, 1904, all of whom were members of said cor- 
poration organized thereunder, for and in behalf of the plaintiff and all of 
its subordinate branches at that time in existence, made application for and 
were granted by a special act a charter by which said Incorporators and 
those associated with them were created a body, politic and corporate, under 
the name and title of 'The National Circle, Daughters of Isabella,' with au- 
thority to establish branches in Connecticuit and elsewhere. ♦ ♦ ♦ " 

"(24) That of the fourteen courts or branches of the defendant New York 
corporation all except three were organized and established in Connecticut 
since the filing of the articles of incorporation of said corporation with the 
secretary of this state. ♦ ♦ * »» 

"(27) That in December, 1906, the defendant New York corporation estab- 
lished a state court within this state, known as the 'State CJourt of the Na- 
tional Order, Daughters of Isabella,' of which the defendant Annie B. Smith 
is the regent and chief executive oflSicer. The state court was composed of 
the subordinate courts or branches in the state. 

"(2^ That said state court, said Annie B. Smith as its regent and chief 
executive oflaoer, and the defwidant William J. Neary as the agent and so-call- 
ed territorial regent of said defendant New York corporation, have carried 
on within this state an active campaign for the organization therein of sub- 
ordinate courts or branches of said New York corporation under the name 
and title 'Daughters of Isabella,* and have organized and established the sub- 
ordinate branches or courts which are named as defendants in this action, 
having together a membership of about fifteen hundred. Some of these courts 
were originally branches of the plaintiff corporation, which they have per- 
suaded to leave and to join the (New York corporation. 

"(29) That said defendant New York corporation and each of its subor- 
dinate courts or branchets in this state, through their agents and territorial 
regent and other officers, by speeches, advertisements, arguments, the circu- 
lation of literature, and the holding of public meetings and other means, 
have been attempting and threatening, and still are attempting and threat- 
ening, to organize other subordinate courts or branches of said New York 
corporation within this state, under said name and title 'Daughters of Isa- 
bella.' 

"(30) That all of the defendants, by their acts within this state, have in- 
vaded the rights acquired by the plaintiffs; they have seriously and irrep- 
arably injured the plaintiffs' property in their name, which is essential to 
their corporate existence; they have occasioned loss and damage to the plain- 
tiffs by confusing their Identity; they have reduced the membership of the 
plaintiffs by persuading some of their subordinate branches to leave them 
and join the New York corporation, and have hindered the plaintiffs' growth 
in numbers and in new branches, and thus they have diminished material- 
ly the plaintiffs' means and opportunities for carrying on the business and 
objects for which they were organized; they have considerably reduced the 
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plaintiffs' pecuniary income, thereby decreasing their power to enjoy the ad- 
vantages they designed to secure by their association and incorporation; and 
their continued use of this name will have the natural and necessary tend- 
ency completely to destroy the plaintiffs* corporate life. ♦ ♦ •»» 

'^Second. The following conclusions have been reached: 

"(1) That, having proved the facts alleged in the complaint, the plaintiffs 
were entitled to the relief asked for. 

"(2) That the plaintiffs have acquired the exclusive right to use the name 
'Daughters of Isabella' within this state. 

"(3) That when the plaintiffs had acquired such a right the defendant for- 
eign corporation should be restrained from using that name in this state, or 
one so similar as to confuse, mislead, or deceive the public, to the injury of 
the plaintiffs. 

"(4) That the defendant corporation's name is so slnoilar to the plaintiffs* 
name as to confuse, mislead, and deceive the public, to the injury of the 
plaintiffs. 

"(5) That the plaintiffs* exclusive right to its name is one that carries with 
it the presumptien of injury by Interference, for which there is no adequate 
remedy at law, and which, therefore, a court of equity will restrtiin." 

On appeal no error was found, and the judgment of the superior 
court was affirmed. 

It is seen that this judgment of the Connecticut courts only assumes 
to find and adjudge that the plaintiffs, and its or their predecessor, the 
unincorporated association, was the first to use the name ''Daughters 
of Isabella" in the state of Connecticut, and only assumes or purports 
to adjudge the rights of the parties in that state. It is not general in 
its findings or adjudication. It settled, and settles forever, the rights 
of the parties in that state and no other. Reynolds v. Stockton, 140 
U. S. 254, 264, 265, 266, 11 Sup. Ct. 773, 35 L. Ed. 464; Radford v. 
Myers, 231 U. S. 725, 733, 34 Sup. Ct. 249, 58 L. Ed. 454; Vicksburg 
V. Henson, 231 U. S. 259, 269, 34 Sup. Ct. 95, 58 L. Ed. 209. It^ con- 
fined in the issues framed, in the findings and in the terms of the de- 
cree itself, to the rights and acts of the parties in the state of Connecti- 
cut. The cause of action in that case is not identical with the one al- 
leged in the instant case. The finding is explicit, referring to the unin^ 
corporated association : **(5) That said association originated and was 
the first to use said name in this state [Connecticut] as a name for a 
society and its members," etc. ; and, among the conclusions, "(2) That 
the plaintiffs have acquired the exclusive right to use the name 'Daugh- 
ters of Isabella' within this state [Connecticut]." 

From the rendition of that judgment, in March, 1910, down to the 
commencement of this action, about January or February, 1916, the 
defendant, at large expenditure of money, effort, and time, has been 
engaged in forming and establishing courts, and using the name 
"Daughters of Isabella" as applied thereto, in a large number of the 
states of the United States, and was the first so to do. The defend- 
ant corporation was so engaged in establishing courts in New York 
and several other states prior to the commencement of that action in 
the superior court of the state of Connecticut, and has been so engaged 
ever since. No legal action was taken to challenge or restrain sudi use 
of the name Daughters of Isabella in either of the states outside of 
Connecticut, or the establishment of such courts, which now have a 



Digitized by VjOOQIC 



NATIONAL CIBCLB, D. OF I. V. NATIONAL ORDER OF D. OP. I. 823 

membership of some 25,000, until the commencement of this action, in 
the year 1916. 

The acts and rights of the parties in the state of Connecticut and 
not elsewhere were pleaded, put in issue, tried, and adjudicated in and 
as to the state of Connecticut alone. 

In Radford v. Myers, 231 U. S. 726, 733, 34 Sup. Ct. 249, 252 (58 
L. Ed. 454), the court said : 

''Judi^ents become estoppels because they affect matters upon wliich the 
parties have been heard, or have had an opportunity to be heard, but are 
not conclusive upon matters not in question or immaterial. Reynolds v. 
Stockton, 140 U. S. 254, 2(J8, 269 [11 Sup. Ct. T78, 35 li. Ed. 464]." 

In Reynolds v. Stockton, supra, the court, in speaking of section 1, 
art. 4, of the federal Constitution (the full faith and credit clause), 
said: 

*'It does not demand that a judgment rendered In a court of one state, with- 
out the jurisdiction of the person, shall be recognized by the courts of another 
state as valid, or that a judgment rendered by a court which has jurisdiction 
of the person, but which is in no way responsive to the issues tendered by 
the pleadings, and is rendered in the actual absence of the defendant, must 
be recognized as vaUd in the courts of any other state. The requirements 
of that section are fulflUed when a judgment rendered in a court of one state, 
which has jurisdiction of the subject-matter and of the person, 'and which 
is substantially responsive to the issues presented by the pleadings, or is ren* 
dered under such circumstances that it is apparent that the defeated party 
was in fact heard on the matter determined, is recognized and enforced in 
the courts of another stata ♦ ♦ • 

"We are not concerned in this case as to the power of amendment of 
pleadings lodged in the trial court, or the effect of any amendment made un- 
der such power, for no amendment was made or asked. And. without amend- 
ment of the pleadings, a judgment for the recovery of the possession of real 
estate, rendered in an action whose pleadings disclose only a claim for the 
possession of personal property, cannot be sustained, although personal serv- 
ice was made upon the defendant. The invalidity of the judgment depends 
npon the fact that it is in no manner responsive to the issues tendered by 
the pleadings. This idea underlies all litigation. Its emphatic language is 
that a judgment, to be conclusive upon the parties to the litigation, must be 
responsive to the matters controverted. Nor are we concerned with the 
question as to the rule which obtains in a case in which, while the matter 
determined was not, in fact, put in issue by the pleadings, it is apparent 
from the record that the defeated party was present at the trial and actually 
litigated that matter. In such a case the proposition, so often affirmed, that 
that is to be considered as done which ought to have been done, may have 
weight, and the amendment which ought to have been made to conform tiie 
pleadings to the evidence may be treated as having been made. Here there 
was no appearance after the filing of the answer, and no participation In the 
trial or other proceedings. Whatever may be the rule where substantial 
amendments to the complaint are permitted and made, and the defendant 
responds thereto, or where it appears that he takes actual part in the litiga- 
tion of the matters determined, the rule Js universal that, where he appears 
and responds only to the complaint as tiled, and no amendment is made there- 
to, the judgment is conclusive only so far as it determines matters which 
by the pleadings are put in issue. And this rule, which determines the con- 
clusiveness of a judgment rendered in one court of a state as to all subse- 
quent inquiries in the courts of the same state, enters into and limits the 
constitutional provision quoted, as to the full faith and credit which must 
be given in one state to Judgments rendered in the courts of another state. 
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" *The inquiry Is, had the court Jurisdiction to the extent claimed? "Ju- 
risdiction" may be defined to be the right to adjudicate concerning the sub- 
ject-matter in the given case. To constitute this there are three essentials: 
First, the court must have cognizance of the class of cases to which the one 
to be adjudged belongs; second, the proper parties must be present; and, 
third, the point decided must be, in substance and effect, within the issue. 
♦ ♦ ♦ Persons, by becoming suitors, do not place themselves for all pur- 
poses under the control of the court, and it is only over these particular in- 
terests, which they choose to draw in question, that a power of judicial de- 
cision arises.* And again: *A judgment upon a matter outside of the issue 
must, of necessity, be altogether arbitrary and unjust, as it concludes a point 
upon which the parties have not been heard. And it is upon this very ground 
that the parties have been heard, or have had the opportunity of a hearing, 
that the law gives so conclusive an effect to matters adjudicated. And this 
is the principal reason why judgments become estoppeI& But records or 
judgments are not estoppels with reference to every matter contained in 
them. They have such efficacy only with respect to the substance of the con- 
troversy and its essential concomitants.* ** 

In Vicksburg v. Henson, supra, 231 U. S. at page 269, 34 Sup. Ct. 
99, 58 L. Ed. 209, the court said: 

"It is well settled, however, that a decree is to be construed with reference 
to the Issues it was meant to decide. Graham v. Bailroad Company, 3 Wall. 
704, 710 [18 L. Ed. 247]; Reynolds v. Stockton, 140 U. S. 254 [11 Sup. Ct. 
773, 35 L. Ed. 4641 ; Vicksburg v. Vicksburg Water Works Co., 206 U. S. 496, 
507 [27 Sup. Ct. 762, 51 Ll Ed. 1155]; Haskell v. Kansas Natural Gas Co., 
224 U. S. 217, 223 [32 Sup. Ct. 442, 56 L. Ed. 738]. In Barnes v. Chicago. M. 
& St. P. Ry. Co., 122 U. S. 1, this court, speaking by Mr. Chief Justice Walte, 
said (page 14 [7 Sup. Ot 1043, 1050 (30 L. Ed. 1128)]) : 'Every decree in a suit 
in equity must be considered in connection with the pleadings, and, if its 
language is broader than is required, it will be limited by construction so 
that its effect shall be such, and such only, as is needed for the purposes of 
the case that has been made and the issues that have been decided. Graham 
V. Railroad Co., 3 Wall. 704 [18 L. Ed. 247].' " 

[ 1 ] And independent of this, the plaintiff here is not entitled to the 
injunction or relief demanded. Hanover Star Milling Co. v. Metcalf, 
and Allen & Wheeler Co. v. Hanover Star Milling Co., 240 U. S. 403, 
36 Sup. Ct. 357, 60 L. Ed. 713. Those cases were decided in one opin- 
ion, and concerned the use of a trade-mark or name "Tea Rose" as ap- 
plied to flour. The gist of the decision as applicable here is that: 

"The common law of trade-marks is but a part of the broader law of un- 
fair competition. While common-law trade-marks and the right to their ex- 
clusive use may be classed among property rights, the right grows out of use 
and not mere adoption. Where two parties independently employ the same 
trade-mark or name, not in general use and susceptible of adoption, upon 
goods of the same class but in separate and remote markets, th€^ question of 
prior appropriation is legally insignificant in the absence of intent on the part 
of the later adopter to take the benefit of the reputation, or to forestall exten- 
sion of the trade, of the earlier adopter. While property in a trade-mark is 
not limited, so far as its use has extended, by territorial bounds, the earlier 
adopter may not monopolize markets that his trade has never reached and 
where the mark signifies not his goods but those of another. So far as con- 
troversy over a trade-mark concerns intrastate distribution as distinguished 
from interstate trade, the subject is not within the sovereign power of the 
United States. 

"Trade-mark rights, like others that rest in user, may be lost by abandon- 
ment, nonuser, laches, or acquiescence. Where a later adopter, in good faith 
and without notice of its use in other territory by an earlier adopter, ex- 
pends money and effort in building up a trade in a territory which the ear- 
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Wer adopter has left xtnoccupied for a long period — ^In this case more than 
forty yearsr— and Into which his trade would not naturally expand, the ear- 
ner adopter is estopped to assert trade-mark infringement in that territory." 

The defendant corporation in the instant case was the first to use 
the name "Daughters of Isabella" in connection with and as a part of 
its corporate name in every state of the United States where used, ex- 
cept the state of Connecticut, and there was no intent or purpose on its 
part to take the benefit of the reputation of the unincorporated Con- 
necticut voluntary association, or to forestall the extension of the busi- 
ness of that association. The defendant was the first to incorporate 
(June 24, 1903), and at that time the imincorporated association had 
made no eflFort to extend its activities or the use of the name, so far as 
it had used the name, outside the state of Connecticut March 7, 1904, 
about nine months thereafter, it did incorporate as "Daughters of 
Isabella, No. 1, Auxiliary to Russell Council, No. 65, Knights of Co- 
lumbus." That corporation still exists and retains that name. It was 
not until July 25, 1907, that the plaintiff here incorporated or came 
into existence. This was about four vears after the incorporation of 
the defendant. During all that four years the defendant was active 
in extending its activities and membership into some 15 of the various 
states of the United States, viz. Pennsylvania, Georgia, Wisconsin, 
New York, Iowa, Kansas, New Jersey, South Carolina, Florida, Illi- 
nois, Mississippi, Virginia, Louisiana, Oklahoma, and Missouri. Since 
that time the incorporation of the plaintiff (July 25, 1907), and prior 
to the commencement of this action, the defendant has extended its 
activities and membership into the states of Nebraska, Indiana, Massa- 
chusetts, Wyoming, Rhode Island, Texas, Oregon, South Dakota, Cali- 
fornia, Ohio, Idaho, New Hampshire, North Dakota, Vermont, Min- 
nesota, Washington, and Montana, and also into the District of Colum- 
bia, and has also been increasing the number of its courts and its mem- 
bership in most or all of the other states named. 

May 2, 1909, the defendant established its first court in Massachu- 
setts, and January 21, 1912, or 1913, the plaintiff established its first 
circle in that state. November 12, 19ll, the plaintiff established its 
first circle in the state of Illinois (Calumet Circle, No. 22, at Chicago, 
111.) ; but July 5, 1905, the defendant had entered that state and estab- 
lished a court at Chicago, No. 41 ; and February 10, 1907, another 
court at Chicago, No. 62 ; and April 26, 1908, another court, No. 84, 
at Rock Island, 111. ; and August 31, 1908, still another at Chicago, 
No. 89; and July 27, 1909, still another at Chicago, No. 112; and the 
same year, July 11, another at Blue Island, 111. ; and October 24, 1909, 
still another at Chicago, No. 120; and in 1910 two more in Chicago, 
Nos. 124 and 125. September 22, 1910, Catherine Keleher, Ann Kele- 
her, Catherine Laske, Helen Boyer, and Agnes Wisla filed with the sec- 
retary of state of the state of Illinois articles of incorporation, stating, 
"The name of such corporation is Daughters of Isabella, Illinois Cir- 
cle"; the object for which it is formed is: 

"The object for which It is formed is to render pecuniary aid and assis- 
tance to sick and distressed members, and to the beneficiaries of members, 
whether such sickness be temporary or Incurable; to render pecuniary aid 
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towards defraying the funeral expenses of members, the funds for paying 
all benefits to be raised by purely voluntary and charitable contributions; to 
promote social and intellectual intercourse among its members; and fo? 
literary purposes." 

It was to be managed by a board of five directors. 

October 3, 1911, a certificate of amendment to such last-named cor- 
poration was filed, which stated that it was signed by all the directors 
and members of said corporation, "Daughters of Isabella, Illinois Cir- 
cle," and was signed by Agnes Wisla, Helen M. Boyer, Ann Keleher, 
Catherine Keleher, and Catherine Laske, showing a membership of 
five persons. This amendment enlarged the object and purposes *of the 
corporation, granted power to locate and establish district, local, or 
subordinate circles "undef the name Daughters of Isabella," in the state 
of Illinois "or elsewhere," to adopt by-laws, etc., to purchase and hold 
all kinds of property, and elect and appoint all proper officers. Neither 
the original nor the amended certificate of incorporation makes any 
reference to either the New York corporation or the Connecticut cor- 
porations. 

February 26, 1912, Victoria Wamesson, Rhona Flynn, Belle V- 
Casey, Jule Wamesson, and Lilah McManus filed article^ of incorpora- 
tion in the office of the secretary of state of the state of Illinois under 
the name "Ladies of Isabella," the corporation to be governed by a 
board of five directors, and giving as its object: 

"Tbe object for which it is formed is for the purpose of promoting the so- 
cial and intellectual standing of its members, who at all times must be mta* 
bers in good standing of the Roman Catholic Church; for^ literary purposes; 
for the purpose of rendering such aid and assistance among its members, 
their designated heirs and relatives, as shall be desirable and pr(^>er, and 
by such lawful means as shall be deemed best by them." 

September 25, 1911, the five directors of the first-named Illinois cor- 
poration, "Daughters of Isabella, Illinois Circle," and who constituted 
its entire membership, resigned as directors thereof, and on the same 
day such members thereof, said Catherine Laske, Ann Keleher, Cath- 
erine Keleher, Agnes Wisla, and Helen M. Boyer, proceeded to elect 
Mary E. Booth, Mary E. Bolahd, Catherine J. Colwell, Agnes M. Fin- 
nigaU) and Agnes J. Kay, all of New Haven, state of Connecticut, and 
all being members of said Connecticut corporation, "National Circle, 
Daughters of Isabella," directors of such Illinois corporation. There- 
upon the meeting was adjourned. This is the only business this Illi- 
nois corporation ever did, unless it be that the following may be called 
doing business, viz. : After being elected directors of the Illinois cor- 
poration, and on the 2d day of November, 1911, said Agnes M. Fin- 
nigan, Anna E. Kay, Catherine J. Colwell, and Mary E. Booth, as 
"Board of Directors of the Daughters of Isabella, Illinois Circuit," pe- 
titioned the National Circle, Daughters of Isabella, and its board of di- 
rectors, said Connecticut corporation^ therein reciting the incorporation 
of the Illinois corporation, the election of Mary E. Booth as president 
and Catherine J. Colwell as secretary thereof, and that at a meeting of 
the directors thereof it had been voted, November 2, 1911, as follows: 

*'That the president be, and hereby is, appointed a committee of one to pre- 
pai'e, or cause to be prepared, a petition or application to the National Circle, 
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Daughters of Isabella, and to the board of direction tberoof, setting forth the 
history of the incorporation and organization of the Daughters of Isabella, 
IlllnolB Circle, and the facts with reference to the present control of said 
corporation, and to request, in our name and by our authority, that a contract 
of aflSllation be arranged between the National Circle, Daughters of Isabella, 
as organized under the laws of the state of Connecticut, and the Daughters 
of Isabella, Illinois Circle, as aforesaid, whereby said latter corporation may 
secure the right to use the ritual, passwords, and other secret work of the 
National Circle, Daughters of Isabella, to have representation in the Na- 
tional Circle, and whereby any lodges or circles organized under the charter 
of the Daughters of Isabella, Illinois Circle, may be governed and controlled, 
in so far as the same can be lawfully done, by the officers, and under the con- 
stitution, laws, rules, and regulations, of the said National Circle, Daughters 
of Isabella, so as, in effect, to make the two organizations one body, and, so 
far as practicable, under one management, and to still maintain the corporate 
existence of both organizations. And we hereby further direct our president 
and secretary to prepare, or cause to be prepared, such a contract, and, after 
the same has been duly approved by^ a vote of both parties thereto in such 
manner as may be necessary, to sign and execute the same in our behalf, 
and, subject to the supervision of this board, to carry the provisions thereof 
into full force and effect as soon as practicable." 

And that a contract pursuant thereto had been prepared and was sub- 
mitted for the consideration of the board, and which also recited and 
stated that "The National Circle, Daughters of Isabella," had never 
qualified to do business in the state of Illinois, and had no right to es- 
tablish branches in said state, and "consequently has no right to es- 
tablish branches in that state (Illinois), or to use the name Daughters 
of IsabeUa therein; and inasmuch as the said Illinois corporation now 
controls the exclusive right to the use of said name, and the right to 
establish branches or circles in said state of Illinois," and that as it 
might not be possible for said Connecticut corporation to secure the 
right to do business in some of the Western states without the payment 
of prohibitive fees, and "inasmuch as the charter grranted by the state 
of Illinois can be filed in such states at nominal expense," etc., and 
"as furthermore the Illinois Circle now has an application for the in- 
stitution of a large circle in the city of Chicago," etc., the petitioners 
asked earnest consideration of the petition, etc. This petition was 
executed at New Haven, Conn., November 2, 1911, by Agnes M. Fin- 
nigan, Anna E. Kay, Catherine J. Colwell, and Mary E. Booth, as 
"Board of Directors of the Daughters of Isabella, Illinois Circle." 

Thereupon, on the same day, at New Haven, in the state of Con- 
necticut, the said National Circle, Daughters of Isabella, passed a reso- 
lution to execute the proposed contract ; and on the same day, Novem- 
"ber 2, 1911, at New Haven, Conn., the proposed contract was executed 
by signing "The National Circle, Daughters of Isabella, by Mary E. 
Booth. Daughters of Isabella, Illinois Circle, by Mary E. Booth. At- 
test : Margaret E. Stammers, Secretary The National Circle, Daugh- 
ters of Isabella. Attest: Catherine J. Colwell, Secretary Daughters 
of Isabella, Illinois Circle.'* That contract so signed by the persons 
named, all residing in the state of Connecticut and all officers in the 
National Circle, Daughters of Isabella, this plaintiff, but elected in the 
-manner aforesaid controlling officers of the said Illinois corporation, 
surrenders the control and management of the Illinois corporation to 
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the Connecticut corporation, this plaintiff, mak^s It subordinate there- 
to, and in effect purports to amalgamate it therewith. If of any force 
or effect whatever, it constitutes a surrender of its corporate rights and 
powers to the said Connecticut corporation and a consent to be govern- 
ed and ruled by its constitution and by-laws. It does not, in terms 
or by implication, purport or attempt to transfer to the Connecticut 
corporations, or either of them, the right of the Illinois corporation to 
the name "Daughters of Isabella," or its right granted by the Illinois 
charter to use such name in the state of Illinois. Clearly the agreement 
had no such effect. 

November 12, 1911, nine days thereafter, Calumet Circle, No. 22, 
was instituted at Chicago, 111., according to the sworn list furnished by 
Josephine C. Curran, National Secretary of National Circle, Daugh- 
ters of Isabella, this plaintiff. This was the first attempt of the plain- 
tiff corporation to organize and do business in the state of Illinois. 

At this time the defendant, as we have seen, had some nine courts 
duly organized and doing business in the city of Chicago and other 
points in the state of Illinois, the earliest of which was established in 
1905. Clearly the defendant corporation was first to enter and do 
business in the state of Illinois and use the name "Daughters of Isa- 
bella" therein. It was not molested or interfered with in so doing 
from 1905 down to November, 1911, when plaintiff sought to estab- 
lish its first circle in that state. I am unable to see that this plaintiff 
has gained any right or rights in the state of Illinois to use the name 
Daughters of Isabella as against the defendant corporation by or 
through the incorporation of the said ''Daughters of Isabella, Illinois 
Circle," and the attempt to place it under the control oi the plaintiff, 
the Connecticut corporation, and confer rights in the manner pointed 
out. The Illinois corporation is not a party to this suit. After the 
agreement between the said named persons residing in Connecticut 
who were officers of the plaintiff and who had caused themselves to 
be elected officers in the Illinois corporation, and themselves as offi- 
cers, of and representing the said Illinois corporation, the plaintiff cor- 
poration attempted to organize and conduct circles in Illinois, but not 
as "Daughters of Isabella, Illinois Circle." The Connecticut corpo- 
ration, this plaintiff, was not granted any right by the state of Illinois 
to do business in the state of Illinois. I do not think the agreement 
referred to conferred any right on the plaintiff against the defendant 
corporation. If the plaintiff had the right to enter the state of Il- 
linois and establish circles and do business there, such right was not 
superior to the right of defendant corporation long established in that 
state under the name National Order of the Daughters of Isabella. 
The state of Illinois has done nothing to exclude either party from the 
state or interfere with their using their corporate names in such state. 
After November 12, 1911, there was some conflict between certain 
of the memlxjrs of the two organizations, this plaintiff and this de- 
fendant, in the city of Chicago, state of Illinois. It seems to me 
unnecessary to go into the details of those conflicts. The ladies con- 
cerned were and are most estimable ladies of the Catholic faith, and in 
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most matters seem to have acted in good faith in matters more or less 
involved in this most unfortunate litigation. The members of the 
courts established by the defendant claimed the right to use the name, 
and, under the leadership of the officers of the complainant corpora- 
tion, the members of the circle established in 1911 claimed the exclusive 
right to the name in Illinois and elsewhere. The courts of Illinois 
were not invoked nor have they been at any time since. 

It seems that the Connecticut corporation claims the sole and exclu- 
sive right to use the name "Daughters of Isabella" not only in Illinois, 
but everywhere, while the defendant, the New York corporation, by 
virtue of its prior incorporation and its first occupancy, etc., of all ter- 
ritory outside of Connecticut, and its first use of liie name in all 
territory outside of Connecticut, claims the right to continue the use 
of that name everywhere outside of Connecticut. Except in Con- 
necticut, the Legislature of no state has been appealed to nor have 
the laws of any state been invoked. When the defendant the "Na- 
tional Order of the Daughters of Isabella" entered the various states 
of the United States where it has gone, except Connecticut, the plain- 
tiflf corporation, "National Circle, Daughters of Isabella," had no 
circles, business, or business reputation in such states. It had made no 
attempt to enter such states and establish circles. This is true also 
of the first Connecticut corporation* and of the unincorporated Con- 
necticut voluntary association. There was no attempt by defendant to 
circumvent or injure the plaintiff. There was nothing to indicate that 
the plaintiff or the first Connecticut corporation was seeking or would 
seek to enter or use the name in those states or intended so to do. So 
far as appears, the defendant corporation or its incorporators were 
the first to think of a national body of Daughters of Isabella. It was 
not seeking or attempting to take the benefit of the reputation of the 
Connecticut voluntary association outside of Connecticut, for it had 
none, and it was not seeking to forestall the extension by it of the use 
of the name Daughters of Isabella in other states, for the Connecticut 
association was making no attempts or efforts to extend itself or its 
activities into other states. 

The name Daughters of Isabella was not in general use by the Con- 
necticut voluntary association, or by any one, until the defendant, 
in 1903, organized and incorporated and extended itself into the va- 
rious states named. Clearly, it seems to me, in 1907, when the plain- 
tiff was incorporated in Connecticut, the first Cotmecticut corpora- 
tion. Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 
65, Knights of Coliunbus, had no exclusive right to the use of the 
name Daughters of Isabella outside the state of Connecticut which it 
could confer on or transmit to the plaintiff corporation when it came 
into being, especially as against this defendant. 

It seems to me that the principles enmnerated in Hanover Star Mill- 
ing Co. V. Metcalf and Allen & Wheeler Co. v. Hanover Star Milling 
Co., 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713, and above cited 
and quoted, are controlling here. And it seems to me that it would 
work a gross injustice to now enjoin the defendant from using its 
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corporate name or from establishing courts under its corporate name 
anywhere outside of the state of Connecticut. 

[2] I think the superior right to use the name Daughters of Isa- 
bella outside of Connecticut, as against the defendant, if it ever exist- 
ed in the plaintiff, has been lost by nonuser, abandonment, and by 
laches. The plaintiff since its incorporation, except in Connecticut, 
has allowed the defendant corporation to go on with its work estab- 
lishing courts in the numerous states named. The rights of thousands 
of members of the various orders of the defendant corporation are in- 
volved. Mere time is not of the essence of laches or acquiescence. 

[3] The surrounding facts and circumstances are to be considered 
as well as the rights and interests of all concerned. 

[4] Injunctions are granted to prevent, not to redress, injuries. 
During all these years the plaintiff corporation has known what the 
defendant corporation was doing outside the state of Coimecticut and 
has made no 1^^ protest. The decree of the superior court of the 
state of Connecticut prohibits this defendant from entering that state 
and there establishing courts. If that decree has been or should be 
violated by the defendant, a party to that action, such act or acts will 
constitute a contempt. After the decree of the said Superior Court 
of Connecticut and its affirmance, the defendant ceased to do business 
in that state. A corporation was then formed and incorporated in 
Connecticut under the name "Daughters of Castile." The courts of 
Connecticut have not interfered therewith or with its activities. That 
corporation has duly organized bodies in that state, and these of choice 
have become affiliated with the New York corporation, and use the 
name ^'Daughters of Castile," with the added words, "in full affiliation 
with the National Order, Daughters of Isabella," 

I know of. no law, and am not informed of any, which will prevent 
these members of the "Daughters of Castile" from affiliating with the 
New York corporation. If the National Order, Daughters of Isabella, 
this defendant, is promoting, aiding, and abetting the Daughters of 
Castile to use the name Daughters of Isabella in the manner stated, 
and thereby is violating the injunction of the Connecticut court, it 
seems to me resort should be had to that court, which has ample power 
in the premises to enforce its own orders and decrees, but I do not 
see, on the evidence, that such decree is being violated. Those bodies, 
^Daughters of Castile," exist in and carry on their activities in the 
' state of Connecticut and are within the reach and power of its courts. 
If the "Daughters of Castile" desire to affiliate with the National Order 
of the Daughters of Isabella, I know of no rules of law or equity that 
will or should prevent them from so doing. The evidence does not 
establish that this defendant has courts in Connecticut masquerading 
under the name "Daughters of Castile" in full affiliation with the 
"National Order of the Daughters of Isabella," and hence is using 
the name "'Daughters of Isabella" in that state. 

On the whole case, which is complex and voluminous, I am satisfied 
the plaintiff is not entitled to the relief prayed for, and tihe bill of com- 
plaint will be dismissed, with costs. 
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OOXTBTS 07 THE NATIONAL OBDSB OF THE DAT70HTEB8 07 ISABELLA. 

Court No. Instituted. Membership. 

1. UUca,N. Y April 25, 1903 374 

2. Meadville,Pa Dec., 1903 95 

3. Augusta, Ga Feb. 7, 1904 77 

4. Cuba, Wis. July 10. 1904 e9 

5. New York City Feb. 22, 1904 303 

6. OarroU, Iowa May 18. 1904 159 

7. New York City April 24, 1904 66 

8. Naugatuck, Conn April 10, 1904 49 

9. New York City May 22, 1904 78 

10. Savannab, Ga Sept 4, 1904 170 

11. Wichita, Kan Nov. 7, 1904 86 

12. Freeland, Pa Nov. 13, 1904 

13. No Court organized under this number. 

14. Bmmetfitourg, Iowa Nov. 6, 1904 46 

15. New York aty Nov. 20, 1904 160 

16. Gloversville, N. Y Nov. 20, 1904 87 

17. New York City Nov. 27, 1904 70 

18. Jersey City, N. J .-.Nov. 28, 1904 165 

19. Caiarleston, S. C: Nov. 20, 1904 68 

20. Jersey City, N. J Dec, 4,1904 295 

21. Atlanta, Ga Jan. 8, 1905 

22. Brooklyn, N. Y Jan. 29, 1905 

23. St Augustine, Fla Feb. 5, 1906 91 

24. Ansonia, Conn Feb. 12, 1905 75 

25. New York City Feb. 12, 1905 166 

26. PottsviUe, Pa March 6, 1905 58 

27. New Britain, Conn March 12, 1905 93 

28. Waterbury, Conn. March 14, 1905 

29. New York City March 26, 1905 140 

30. Hoosick Falls, N. Y April 30, 1905 174 

31. De Witt, Iowa April 16, 1905 

32. New York aty April 27, 1905 255 

33. Winstead, Conn May 5. 1905 

84. New York City April 26, 1905 150 

35. Corry, Pa May 7. 1905 75 

36. New York City June 11, 1905 72 

37. Derby, Conn. May 21. 1905 50 

38. Brooklyn, N. Y Sept 10, 1905 187 

39. Jamaica, N. Y June 4, 1905 69 

40. New Haven, Conn. June 4, 1905 151 

41. Chicago, 111. July 5, 1905 45 

42. Johnstown July 9. 1905 45 

43. Ottumwa, Iowa Oct 15, 1905 59 

44. Greenwich, Conn i Oct 19, 1905 137 

46. New York aty Dec. 17, 1905 335 

46. Brooklyn, N. Y Dec. 7, 1905 177 

47. Meridian, Miea Feb. 11, 1906 

48. Hartford, Conn Jan. 7, 1906 

49. Waterioo, Iowa Feb. 3, 1906 155 

60. Trenton, N. J Feb. 28, 1906 108 

6L Bridgeport, C<mn March 4, 1906 77 

62. JacksonvUle, Fla May 6, 1906 103 

68. DUinwood. Kan May 6, 1906 • 

64. Alexandria, Va June 10. 1906 39 

. 65. Shamokin Pa June 24, ;L906 124 

66. Macon, Ga July 8, 1906 44 
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57. Brooklyn, N. T July 8, 1906 64 

58. Eaizabeth, N. J -...Sept 3, 1906 188 

59. West Hoboken, N. J Nov., 1906 133 

60. Baton Rouge, La Jan. 28, 1907 71 

61. Belleville, N. J Dec. 2, 1906 110 

62. CJhleago. Ill Feb. 10, 1907 

63. Meriden, CJonn Jan. 20, 1907 

64. Enid, Okl April 27, 1907 

65. Ossining, N. Y March 13, 1907 122 

66. Kane, Pa April 7, 1907 84 

67. Harrison, N. J April 12, 1907 48 

68. Brooklyn, N. Y April 28, 1907 35 

69. Pougbkeepsie, N. Y May 12, 1907 215 

70. Nevada, Mo May 26, 1907 

71. MechanlcsviUe, N. Y May 26, 1907 94 

72. Newark, N. J June 2, 1907 106 

73. Leavenworth, Kan June 17, 1907 60 

74. Warren, Pa July 7, 1907 

75. Long Island Caty, N. Y Nov. 13, 1907 82 

76. Hoboken, N. J Sept 22, 1907 94 

77. McCJook, Neb. Nov. 26. 1007 

78. Pensacola, Fla Nov. 26, 1907 66 

79. Brooklyn, N. Y Nov. 3, 1907 134 

80. Brooklyn, N. Y Feb, 8, 1908 56 

81. Oklahoma Olty, OkL March 29, 1908 86 

82. Stamford, Conn May 3, 1908 70 

83. Loogootee, Ind April 26, 1908 * 46 

84. Rock Island, 111 April 26, 1908 48 

85. Richmond Hill, N. Y May 3, 1908 44 

86. Hempstead, N. Y May 31, 1908 49 

87. New Brighton, N. Y June 21, 1908 183 

88. Kansas City, Kan. July 12, 1908 101 

89. Chicago, 111 Aug. 31, 1908 83 

90. Alliance, Neb Sept 21, 1908 57 

91. New Rochelle, N. Y Oct 18, 1908 32 

92. Jamestown, N. Y ....Nov. 6. 1908 156 

93. Yonkers, N. Y Oct 25, 1908 92 

94. Iowa City, Iowa Nov. 27, 1908 116 

95. St Marys, Pa Nov. 26, 1908. 145 

96. FaUfl aty. Neb Nov. 26, 1908 80. 

97. New York City Jan. 24. 1909 93 

98. New Yorik City Sept 19, 1909 57 

99. Troy, N. Y Feb. 7, 1909 123 

100. Chateaugay, N. Y April 18, 1909 98 

101. Mt Vernon, N. Y ^ April 4, 1909 62 

102. North Troy, N. Y March 25, 1909 141 

103. Stoneham, Mass May 2, 1909 68 

104. Sheridan, Wyo. April 18, 1909 29 

105. Norwalk, Conn .April 4, 1909 115 

106. South Norwalk, Conn May 9, 1909 S8 

107. Cohoes, N. Y May 9. 1909 48 

108. Tarrytown, N. Y July 11, 1909 52 

109. Rockaway, N. Y June 27, 1909 

110. Newport, R. I June 3, 1909 125 

111. Renovo, Pa. June 20, 1909 49 

112. Chicago, 111 June 27, 1909 

113. Blue Island, 111 July 11, 1909 108 

114. Port Jervls, N. Y July 18, 1909 174 

115. AusUn, Tex Nov. 28, 1909 106 

116. Shawnee, Okl..., Sept 19, 1909 64. 

117. Covington, La Sept 26, 1909 25 

118.. Eugene^ Or Oct 3, 1909. 38 
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110. Opelousas. La Oct. 24, 1900 37 

120. Chicago, III Oct. 24, 1909 58 

121. Stapleton, N. Y Doc. 5, 1909 87 

122. Malone, N. T. Xov. 21, 1909 83 

123. Middletown, Conn. Jan. 9, 1910 

124. Chicago, III March 6, 1910 25 

125. Chicago, 111 May 1, 1910 52 

126. Huron, S. D June 26, 1910 05 

127. Corona, N. Y June 19, 1910 84 

128. Schenectady, N. Y June 26. 1910 99 

129. Philadelphia, Pa July 31, 1910 147 

130. Hays, Kan Feb. 12, 1911 3S 

131. Whitestone, N. Y Nov. 27, 1910 58 

132. Philadelphia, Pa Dec. 18, 1910 

133. San Francisco, Cal .' April 30, 1911 245 

134. Hartford. Wis Feb. 26. 1911 55 

135. Chicago, 111 March 19, 1911 312 

136. Chicago Heights, 111 March 26, 1911 90 

137. Elmlra, N. Y April 23, 1911 167 

13& Camhrtdge, Mass. April 23. 1911 143 

139. Coming, N. Y May 7, 1911 114 

140. MllfoPd, Conn April 23, 1911 71 

141. Arlington, Mass. April 30, 1911 152 

142. Janesville, Wlsi April 30, 1911 72 

143. Chicago. Ill June 11, 1911 107 

144. Chicago, 111 May 7, 1911 62 

145. Chicago, 111 June 4, 1911 

146. Rensselaer, N. Y May 14, 1911 97 

147. Chicago, 111 1 . . . . May 28, 1911 227 

148. Springfield, 111 June 11. 1911 168 

149. Piqua, Ohio .July 16, 1911 33 

150. Winchester, Mass July 2, 1911 126 

161. Astoria, Or Oct. 15, 1911 55 

152. Mason City, Iowa Sept 3, 1911 98 

153. Chicago. Ill Sept 10, 1911 

154. Nerw Orleans, La Nov, 19, 1911 122 

155. Philadelphia, Pa Dec. 3, 1911 49 

166. Wobum, Mass Xov. 19, 1911 » 100 

157. Eagle Grove, Iowa Dec. 11, 1911 82 

158. Lewlston, Idaho Feb. 4, 1912 37 

159. Oakland, Cal Feb. 4, 1912 ir>l 

160. Chicago, lU Feb. 18, 1912 98 

161. Flushing, N. Y Feb. 18, 1912 05 

162. Brockton, Mass. Jan. 28, 1912 ;X)7 

163. Woonsocket. S. D Feb. 18, 1912 58 

164. Kingston. N. Y .Feb. 25, 1912 151 

165. Rockland, Mass Fob. 11, 1912 G2 

166. Newton, Mass P>b. 18, 1912.; lOJ) 

167. Concord, N. H April 14, 1912 97 

168. Franklin, La March 17, 1912 50 

169. Lincoln, 111 Vpril 14, 1912 70 

170. Mlnot, N. D March 7, 1912 l-H 

171. Lexington, Mass April 21, 1912 70 

172. Sacramento, Cal May 6, 1912 78 

173. Fair Haven, Vt June 23, 1912 71 

174. Bedford, Ind April 28, 1912 35 

175. Shenandoah, Pa. April 28, 1912 88 

176. Maiden. Mass May 12, 1912 14S 

177. Houma, La June 23, 1912 35 

17a Jeanerette, La. July 7, 1912 3« 

179. Le Mars, Iowa July 28, 1912 li>r» 

180. St Joseph, Mo. Oct 6, 1912 50 

252 F.--53 
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181. Santa Rosa. Cal Oct, 6, 1912 96 

182. Beaumont, Tex Oct 13, 1912 69 

183. No. Cambridge, Mass Nov. 10, 1912 225 

184. Maifehall, Tex Jan 5, 1913. .' 31 

185. Brewster, N. Y Dec. 1, 1912 82 

186. Jersey City Heights, N. J Dec. 15, 1912..- 73 

187. SomervUle, Mass Dec. 8, 1912 196 

188. Glens Falls, N. Y Dec. 8; 1912 141 

189. Sheldon, Iowa Jan. 25, 1913 72 

WO, Bock Rapids, Iowa Feb. 1, 1913 119 

191. Winona, Minn Feb. 2, 1913 68 

192. Haywards, Cal Feb. 2, 1913 38 

193. Rldgefield, Conn Feb. 9, 1913 36 

194. Hornell, N. Y sFeb. 9, 1913 103 

195. Newburgh, N. Y Feb. 23, 1913 160 

196. Spokane, Wash..... March 1, 1913 281 

197. Shreveport, La March 30, 1913 37 

198. Du Bols, Pa March 28, 1913 116 

199. West New York, N. J March 30. 1913 64 

200. Poultney, Vt May l8, 1913 46 

201. Highland Falls, N. Y May 11. 1913 107 

202. Bayonne, N. J May 11, 1913 154 

203. Smethport, Pa May 11. 1913 1 40 

204. Fowler, Ind Sept. 21, 1913 62 

205. Chicago, 111 May 25, 1913 121 

206. Yoakum, Tex June 1. 1913 53 

207. Sanborn, Iowa Sept 6, 1913 47 

208. Eunice, La Nov. 9, 1913 39 

209. Fort Worth, Tex June 22, 1913 108 

210. Chanute, Kan Sept 28, 1913 51 

211. Brldgewater, Mass June 22, 1913 51 

212. ^^shington, D. C Oct 19, 1913 191 

213. Whitman, Mass Aug. 15, 1913 63 

214. San Antonio, Tex Oct 26, 1913 213 

215. Rock Valley, Iowa Oct. 4, 1913 99 

216. Fort Dodge. Iowa. . . .•. Oct 26, 1913 104 

217. Oneonta. N. Y Nov. 16,1913 66 

218. West -Chester, Pa Nov. 23, 1913 44 

219. Sayre, Pa. Nov. 16, 1913 96 

220. San Mateo. Cal Dec. 14, 1913 52 

221. McKeesport, Pa ...Dec 14, 1913 173 

222. La Grange, 111 

223. Waltham, Mass Dec. 14, 1913 113 

224. Rochester, Minn Jan. 25, 1914 62 

225. Ashland, Pa Dec 21, 1913 83 

226. Chicago, 111 Feb. 1, 1914 68 

227. Chicago, IlL Feb. 15, 1914 71 

228. Galveston, Tex Feb. 15, 1914 69 

229. Chicago, 111 Feb. 22, 1914 121 

230. Latrobe, Pa Feb. 22, 1914 78 

231. New Castele, Pa March 8, 1914 68 

232. Middleboro, Mass. Marcii 22, 1914 55 

233. Lemont, 111 April 5, 1914 25 

234. Houston, Tex April 19, 1914 97 

235. Waverly. N. Y April 19, 1914 67 

236. Ottawa, 111 May 3, 1914 198 

237. Bhighamton, N. Y May 8, 1914 156 

238. Rutlierford, N. J May 3, 1914 59 

239. Glendive, Mont May 24, 1914 47 

240. Ithaca, N. Y May 16, 1914 99 

241. Peeksidll. X. Y May 24, 1914 61 

242. Oil City, Pa .• May 24, 1914... Ill 



Digitized by 



Google 



NATIONAL GIBCLE, D. OF I. Y. NATIONAL OBDEB OT D. OF I. 835 

Conrt No. Instituted. Membership. 

243. Belllngham, Wash ....June 21. 1914 68 

244. Braddock, Pa. July 19, 1914 96 

245. Salem, Or July 12, 1914 64 

246. Corpus CairlsU, Tex. Aug. 23, 1914 ^ 56 

247. Adrian. Minn. Dec. 6, 1914 Ill 

248. Hudson, N. Y Nov. 22, 1914 107 

249. Muenster, Tex Dec. 6, 1914 27 

250. Dunkirk, N. Y Dec. 6. 1914 47 

251. Chicago, 111 ....Dec. 20, 1914..'. S4 

252. Stuart, Iowa Jan. 31, 1915 45 

253. Pittsburgh, Pa Feb. 7, 1915 95 

264. Baltimore, Md Feb. 7. 1915 90 

255. . Wenatchee, Wash Feb. 21, 1915 45 

256. Lake Placid, N. Y May 9. 1915 3S 

257. Scotland, Tex April 1. 1915 34 

258. Englewood, N. J April 25. 1915 49 

259. Bennington. Vt May IC. 1915 C5 

260. Oonnellsvllle, Pa April 25, 1915 47 

261. Fargo. N. D April 25, 1915 54 

262. Miami, Fla May 10. 1915 67 

263. Auburn. N. Y May 16, 1915 75 

264. Cornwall, N. Y June 20, 1915 27 

265. lUon, N. Y June 27, 1915 5S 

266. Earling, Iowa Dec. 5, 1915 41 

267. Albany, Or Nov. 14. 1915 26 

268. DevUs Lake, N. D Dec. 15. 1915... 68 

269. Sioux City, Iowa March 5, 1915 33 

270. Portland, Or Feb. 13. 1916 40 

271. Sioux Falls, S. D Jan. 23, 1916. 49 

272. Ooon Rapids. Tawa 

273. Hagerstown, Md March 5, 1916 50 

274. Nogales Arl2 * . * • ' 

275. Perth Amboy, N. J.! , ! ' . '. . ...!!! . . '. . . March 12, 1916 75 

276. La Salle, III. March 5, 1916 42 

277. Catskill, N. Y....." 

278. Frederick, Md June 11, 1916 37 

279. So. Boston, Mass June 18, 1916 43 

280. Parkston. S. D June 11, 1916 49 

281. San Jose, Gal Aug. 6, 1916 30 

282. OtterbeUn, Ind 

283. Algona, Iowa Aug. 13, 1916 29 

284. Biitt, Iowa Aug. 27. 1916 35 

ADomoNAL List of Courts of the N. O. D. of I. 

Court No. Ijocation. Instituted. 

Maryland 278. Frederick, Md June 11,1916 

Marquette .',... 279. So. Boston, Mass June 18, 1916 

Sacred Heart 280. Parkston, S. D June 11,1916 

San Jose 2.si. San Jose. CaL Aug. 6, 1916 

Cocella 283. Algona, Iowa Aug. 13,1916 

Catherine 284. Brltt, Iowa Aug. 27, 1916 

St Peter 285. Cambridge, Mass .Oct. 22, 19i6 

Mt. Carmel, 286. Roxbury, Boston Oct 25, 1916 

Loretto 287. New Brunswick, N. J Oct. 29, 19i6 

Stella Marls 288. AUantic City, N. J Nov. 5, 19i6 

Veronica 2S9. Granville. N. Y Nov. 26, 1916 

University 290. Chicago, 111 Dec. 17, 1916 

W:atchung 291. Plalnfleld, N. J Nov. 3, 1916 

Isabella 292. Morris, 111 Dec. 10, 1916 

Santa Barbara 293. Sunta Barbara, Cell Dec. 10, 1916 
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Immaculate Conception . . 294. Roxbury , Boston Jan. 10, 1917 

Santa Maria 295. Medina, N. Y Jan. 21, 1917 

296. Wiudthorst, Tex.. Charter 

granted Dec. 27, 1916 

Columbia 297. Paterson, N. J Jan. 7, 1917 

Gaffney 298. Rutland, Vt Jan." 28, 1917 

Carroll 299. Wheeling, W. Va Feb. 4. 1917 

800. Bunlap, Iowa Feb. 18, 1917 

301. Somerville, N. J. Charter 

granted Feb. 7. 1917 

802. Des Moines, Iowa Feb. 18, 1917 

274. Nogales, Arix. Charter jrranted. Feb. 11,. 1916 
First meeting to organize 

held Jan. 4,1917 

B. 

National Circles, Daugiitehs of Isabella. 

Member- 
Circle. No. Location. Instituted, shiij. 

Russell 1. New Haven, Conn May 14, 1897... 399 

San Salvadore 4. New Haven, Conn Oct 22, 1905... . 125 

Isabella 12. New Britain, Conn March, 1911.... 110 

Silver City 16. Meriden, Conn June, 1911 92 

Pinta 18. Wallingford, Conn Oct 15, 1915... 95 

Kennedy 20. Naugatuck, Conn Oct.. lOll 96 

Regina 21. Springfield, Mass Jan-. 21, 1912 255 

Calumet 22. Chicago. Ill ....Nov. 12, 1911... 285 

Columbia 26. Holyoke, Mass. April 21, 1912. .. 73 

Santa Maria 27, Waterbury, Conn May 19. 1912 123 

Riverside 28. Riverside, R. I July, 1912 33 

Auburn 29. Chicago, 111 March 16, 1913. . 168 

Hyde Park 31. Chicago, 111 '. . . .April 25, 1913. . . 101 

Pawtucket 32. Pawtucket, R. I May 18, 1913 129 

Santa Maria 34. Worcester, Mass May 23, 1913 197 

Santa Maria 35. Chicago, 111 June 1. 1913. . . . 292 

La Rabida 36. Chicago, 111 June 8, 1916... lU 

AUen 37. Alten, 111 Feb., 1914 124 

St. Patrick 38. Chicago, lU May 16,1914.... 85 

San Salvadore 39. Chicago, 111 Aug. 23, 1914 247 

Danville 40. Danville, III SeiA. 24, 1914.. 69 

Valley Falls 41. Valley Falls Dec. 13, 1914... 84 

Alhambra 42. Asht^en, R. I Jan., 1915 93 

Patricia 43. Lenient, 111 Jan. 3, 1915.... 20 

Jeanne d'Arc 44. Fltchburg, Mass Jan. 17, 1915. . . 205 

St Rita 45. Woonsocket, R. I ^March 28. 1915. , 154 

Gen. Sherman 46. Chicago, 111 March 22, 1915. . 119 

Isabella 47. Chicago, 111 March 28, 1915. . 84 

Odell 48. Odell, 111 April 11, 1915. • 87 

CoUinsville 49. Colliiisville, 111 June 6, 1915. . . ' 65 

Racine 50. Racine, Wis. May 9, 1915.... 80 

Providence \ 51. Providence, R. I June 6, 1915 .... 118 

Fort Dearborn 52. Chicago, 111 June 27, 1915. . . 104 

Bloomin^tou 53. Bloomington, 111 July 11, 1915. . . 170 

Maniuet te 54. Kansas City, Mo Sept 19, 1915 ... 92 

Burlington 55. Burlington, Wis Sept 10, 1915. . . 24 

Mother Theodore 5(J. Indianapolis, Ind Sept 26, 1915. . . 396 

Genoa 57. Webster, Muss Oot 3, 1915 3S 

Santa Maria 58. Providence, R, I Dec. 12, 1915... 30 

Twin City / 59. East Chicago, Ind March 19, 1016.. 40 
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Member- 
Circle. No. Location. Instituted, eblp. 

Benedict 61. No. Attelboro, Mass. April 6, 1916... 81 

Jeanne d'Arc 60. Terre Haute, Ind April 30, 1916. . 54 

Washington 62. Maywood, 111 April 16, 1916.. 34 

St. Rita 63. Ck)nner8ville, Ind. 

To be instituted May 

14, 1916 

St Brendan 64. Gbicago, 111 May 6, 1916.<«. 60 



PARK V. DIRECT NAVIGATION CO., Inc. 
(District Court, S. D. Texas, Galveston Division. July 18, 1918.) 

No. 7L 

L Salvage ^s981 — ^Assistance Against Fire— Efficient Aid— Amount. 

VMiere captain and crew of tug promptly went to aid of oll-burnlng tug 
on fire, when her captain whistled for help, Incurring no danger, and pass- 
ing lines of hose to burning tug, which Its crew used to extinguish fire/ 
so that tug suffered no damage, harbor being supplied with fire-fighting 
vessels, award of 3 per cent of value of salvaged tug, or $1,000, wlU be- 
made to owner, master,' and crew of other. 

2. Salvage ($=s>38 — ^Appobtion]ii:nt. 

Award of salvage for assisting another tug to extinguish fire on board, 
service Involving no danger, and its meritorious character consisting In 
prompt response to call for help, will be apportioned two-thirds to owner 
and one-third to master and crew of salving tug. 

In Admiralty. Libel in personam by W. G. Park against the Direct 
Navigation Company, Incorporated. Decree for an award of salvage, 
and its apportionment ordered. 

Terry, Cavin & Mills, of Galveston,. Tex., for libelant 
W. T. Armstrong, of Galveston, Tex., for respondent 

HUTCHESON, District Judge. This is a libel in personam, brought 
by W. G. Park, owner of the tug R. C. Veit, on behalf of himself and 
the captain and crew, for salvage services rendered the tug Louise, the 
property of the respondent, the Direct Navigation Company, under the 
following circumstances : 

About noon on the 27th day of March, 1914, the tug Louise, an oil- 
burning tug, having taken oil into her tank at Southern Pacific Pier A, 
cast loose to go on her way to Lynchburg. Before she had gotten out 
of the slip into the channel, the engineer discovered an oil fire in her 
bilges, and immediate eflForts were taken by the engineer and crew, by 
the use of steam and hose, to extinguish the fire before it could spread 
and cause the blowing up of her oil tanks, which were located directly 
over and a little forward of the bilges. Shortly after the boat had 
entered the channel, the water glass on the boiler having been broken 
for the benefit of the escaping steam, the engine shut down. All open- 
ings into the boat which led to the hold and the engine and fire rooms 
being closed and the boat drifting, the captain of the tug Louise blew 
two short blasts of his whistle for assistance. The crew of the Veit, 
which was lying at the Southern Pacific dock. Pier B, and which had 

been passed by the Louise on her way down the channel, had noticed 

' ' ■ - ■ .. -. .» . — ___ — —^ 

^3»For other cases see same topic ft KBY-NUMBBR in aU Key-Numbered Dlcests A Indexes 
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black smoke ftsuing from around her stack and from around the um- 
brella over her stack, and, anticipating trouble, had gotten herself ready 
to go to her assistance, should she call. Within a very brief space of 
time after the call, not more than five minutes, the Veit lay alongside 
the Louise, and in response to the call of Capt. Norman of the Louise, 
"For goodness sake, give us some water ! we are burning up," the Veit 
took hold of the Louise with a single line, and, lying to at her stem, 
caused two lines of hose to be passed over to the Louise, and com- 
menced pumping water through them. • While there was nd panic on 
board the Louise when the Veit arrived, there was a lively appreciation 
of the fact that the situation might become dangerous, as evidenced by 
the fact that the lifeboat of the Louise had been lowered, the clothes 
of some of the men had been brought on deck, and preparations had 
been made to leave the Louise, should it become necessary to do so. 
In a short while after the Veit arrived and commenced pumping water, 
the fire was extinguished, through the joint action of the steam and 
water hose of the Louise and the water hose and assistance given by 
the Veit. No member of the crew of the Veit went aboard the Louise, 
but all of the work of putting out the fire was done by her own crew. 
After the fire was extinguished, with no damage, except some marks 
upon and discolorations of the woodwork, and dirt and filth in the 
bilges and in the fire and engine rooms from the discharge of the water 
therein, the Veit, at the request of the Louise, towed the Louise back 
into the slip, moored her to the dock, furnished her with steam to pump 
out her hold, and stood by until the condition caused by the fire had 
been remedied. In all, the services of the Veit consumed about three 
hours. 

All of this took place in the harbor of Galveston a short distance 
from the docks, in calling distance of the municipal fireboat; many 
tugs, amply supplied with fire-fighting apparatus, were present, capable 
of furnishing assistance; yet no tug came to the assistance of the 
Louise in response to her call, except the R. C. Veit. So that, while 
it is quite true that the services performed were performed at a place 
and under circumstances attended with no appreciable danger to the 
crew of the Veit, and where, had the Veit not arrived, it is morally cer- 
tain other assistance would have arrived in time to prevent the de- 
struction of the Louise by fire, the fact remains that the Veit did, with 
great promptness and resourcefulness, repair -to the scene of the trou- 
ble, and either alone or with the assistance of the fire apparatus of the 
Louise herself, and her crew; did extinguish the fire without any loss 
to the owners. 

[ 1 ] That the facts present a case for salvage is clear. It is, how- 
ever, equally clear that the salvage is one of a low order, distinguished 
by no element which lends a meritorious character to salvage service, 
except the one element of great promptness and efficiency in the matter 
of the succor given. Much testimony was presented by the respondent 
to prove that the fire was negligible, that the risk was nil; that the 
peril was a mere bagatelle, and, if the theory which this evidence is 
designed to establish, that the services could not be of a meritorious 
character, because neither the salved noi th^ salvaging vessel were in 
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great peril, were a correct one, it would be a defense to this case, effi- 
cient and complete. But salvage cases are directly subject to the in- 
fluence of the maxim that "foresight and not hindsight must be the test 
by which to judge the value of the services/' and that it will not do to 
say, because the issue was met with absolute success, and peril and loss 
avoided, that there shall be no award. 

In this class of cases the court endeavors, in passing upon the award, 
to give the matter that direction which the circumstances existing at the 
time the service was rendered should give it, and not that suggested by 
later events, so that, while it is true that the loss was slight, and there- 
fore, looking backward, it might be thought the service was slight, there 
must be borne in mind that the proof is clear and positive that the cap- 
tain and crew of the Louise were apprehensive that the fire might in- 
crease in fierceness, that this would cause the tanks to explode, and that 
under that apprehension the captain blew for help, because, and only 
because, of the existence of the fire. While it is the opinion of the 
court, in the light of the evidence, that, even had the Veit not arrived, 
the damage would perhaps have been slight, and that the pumps and 
steam of the Louise might unaided have extinguished the fire, it is 
equally the view of the court that neither the master of the Louise nor 
the master of the Veit believed so at the time, and that they both acted 
upon the belief that, unless the Veit gave succor, great damage might 
ensue. ^ \ . 

In addition to the claim that the service was not a salvage service, 
the respondent asserts that by reason of a contract between the libelant 
and the Southern Pacific Company, by the terms of which the libelant 
was obligated to furnish fire protection and other services to the prop- 
erty of the Southern Pacific Company, the services were contractual, 
and not voluntary; and he makes the further contention that, if the 
contract did not deprive libelants of the right to recovery, it creates a 
situation in which the Southern Pacific Company was entitled to share 
in any award that may be made. That his contention is unsound is 
shown both by the terms of the contract, which limits the period in 
which the services must be rendered by the tug Veit to the time be- 
tween the hours of 6 p. m. and 6 a. m., while this occurrence was at 
noon, and not between the hours named, and by the further fact that 
there is no evidencfc,that the Louise was the property of the Southern 
Pacific Company, or came within the description of the subject-matter 
of the contract, even had the services been performed within the period 
stipulated therein. The court therefore discards this defense as wholly 
untenable, either in bar or diminution of the libelant's claim. The court 
finds that the services were voluntary, were efficient, and were rendered 
solely by the tug Veit in the interest of her owner, and the master and 
crew in the interest of themselves, and no other. 

It will serve no useful purpose to catalogue the fundamental con- 
siderations stated and restated in the hornbooks which underlie an 
award. It will be sufficient to point out that here was no bold and 
daring exploit of the kind which furnishes admiralty with its dramatic 
cases of salvage award, and that, were this a case decided under the 
influence alone of the ancient rule of risk and peril at sea, little, if any. 
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salvage award could be made. The more modem decisions of courts 
of admiralty, however, show recognition of a marked change, not in 
principles, but in the application of the principles of salvage to the con- 
ditions of modern seafaring, and while in the inception of salvage the 
element of risk and peril was the dominating element in recovery, now 
the element having the largest influence seems to be that of the ability 
to render instant and effective service, and the beneficial character of 
the service rendered. In short, while in ancient days the more difficult 
the enterprise, whether through defective equipment or through the vis 
major of the sea, the greater the salvage return, now the more the enter- 
prise is made easy, through highly developed and efficient equipment, 
such as steam apparatus and equipment, the larger the recovery, be- 
cause, the fundamental principle of salvage being voluntary and effec- 
tive service, the modem law of admiralty looks with favor upon 
efficient salvage equipment, which makes certain, speedy, and effective 
service. 

This view of the law is excellently stated by Judge Toulmin in The 
Pleasure Bay (D. C.) 226 Fed. 55, in which case, after quoting from 
The Blackwall, 10 Wall. 1, 19 L. Ed. 870, as follows: 

"Steam vessels are considered as entitled to a liberal reward, not only be- 
cause the service is usually rendered by a costly instrumentality, but because 
the service is In general rendered with greater promptitude and is of a more 
efl'ectual character." 

— he says, "In case of fire, the first moments are* the most important," 
and further applying the principle to the facts of that case : 

**The services rendered by the Linnet were prompt, meritorious, and ef- 
ficient. They were effective in relieving the steamer from danger, which was 
not only reasonably to be apprehended, but was, in my opinion, from the evi- 
dence, actually present There was no particular danger to the Linnet or 
crew involved; but assistance rendered at a time most needed is an impor- 
tant element." 

Of course, the question of peril and arduous labor and great adven- 
ture is still a very high factor in a salvage award, and had the services 
in this case been rendered by the well-equipped Veit in a case where no 
other equally well equipped vessel could be obtained, and under cir- 
cumstances of great danger to itself and crew, the award, under the 
influence of these conditions, would have been much lai^ger. Because 
of the fact that the services rendered were in a Harbor equipped with 
other fire protection, notwithstanding the fact that the Veit unquestion- 
ably assisted the Louise, and the further fact that the salvaged vessel 
suffered no loss, the libelant must be content in this case with a small 
award. See The Indian, 159 Fed. 20, 86 C. C. A. 210, and Guffey 
Petroleum Co. v. Borison, 211 Fed. 595, 128 C. C. A. 194, both deci- 
sions of the Circuit Court of Appeals for the Fifth Circuit. 

[2] Giving to the principles thus announced their proper influence 
in this case, there should be an award to the libelant of $1,000, approxi- 
mately 3 per cent, of the value of the Louise, which the undisputed 
testimony fixed at $30,000; said sum being apportioned $666.67, or 
two-thirds, to the owner, and one-third, or $333.33, to the master and 
crew, to be distributed to them in proportion to their wages ,* and a de- 
cree for such sum and such apportionment is hereby ordered. 
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UNITED STATES v. HUTCHINGS et aL 

ODistrlct Court, W. D. Oklahoma. March 4. 1918.) 

No. 839. 

1. Navigable Waters ^=»1 (6)— Arkansas River — -Indian Reservations. 

The Arkansas river at a point between Osage and Pawnee counties. 
Okl., is not navigable, and the Osage Tribe acquired title to the bed as 
far as the middle of the main channel of the stream at the date of Act 
•June 5, 1872. 

2. Waters and Water Courses ^=>89 — Indian Lands — Survey. 

Where the original goverumortt survey commenced In 1871 and finish- 
ed in 1872 plainly indicated an island in the Arkansas river which bound- 
ed the Osage Reservation, the fact that the island was not meandered or 
surveyed did not affect the claim of the tribe thereto; Indeed, title would 
not have been affected had the island been wholly ignored. 

3. Indians <g=>13 — Indian Lands— Allotment— Illegality. 

W^here an island belonging to the Osage Trit)e was clalnoed by others, 
suit by the United States for the benefit of the tribe and allottee cannot 
be defeated on the ground of the illegality of the allotment. 

4. Waters and Water Courses <@=»89 — ^Indian Reservation b^Mean deb 

Lines of River. 

Where an Indian reservation was by act of Congress bounded by the 
main channel of a river, the meander lines of the river are not to be deem- 
ed the traverse lines bounding the reservation. 

5. Waters and Water Courses <S==»89 — Indian Reservation&~Boundary— 

"Main Channel" — **Cuannel.*' 

Under Act June 5, 1872, describing the Osage Reservation as bounded by 
the main channel of the Arkansas river, the "main channel" does not 
simply mean the main branch of the river, for the "channer' of a river 
is less comprehensive and means primarily Its bed, and hence the reser- 
vation extended to the main channel. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Channel; Main Channel.] 

6. Waters and Water Courses ^==>92 — ^Boundaries— Island. 

The division line between opposite riparian owners on a nonnavigable 
stretim would be the middle of the stream, and, if that line falls upon an 
island, a division of the island is required. 

7. Waters and Water Courses ^=»89 — Indian Lands — Reservation. 

An island between Osage and Pawnee counties, Okl., held to belong to 
the Osage Indlnn Tribe under Act June 5, 1872, which described reserva- 
tion as extending to main channel of Arkansas river, which at that time 
was on the side of the island furthest from the reservation. 

In Equity. Suit by the United States against G. W. Hutchings and 
others. Decree for complainant. 

Francis J. Kearful, Asst. Atty. Gen., John A. Fain, U. S. Atty., of 
Lawton, Okl., and Isaac D. Taylor, of Oklahoma City, Okl., for the 
United States. 

S. P. Freeling, Atty. Gen. of Oklahoma, Ledbetter, Stuart & Bell 
and Burwell, Crockett & Johnson, all of Oklahoma City, Okl., and 
Dillard & Blake, Rice & Lyons, and A. J. Biddison, all of Tulsa, Okl., 
for defendants. 

COTTERAL, District Judge. This suit involves the title to an 
island, located in the Arkansas river between Osage and Pawnee coun- 

^=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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ties, in this state, described by the government survey of 1908 as lot 
7, in section 25, township 21 north, range 8 east, and lot 11, in section 
30, same township, range 9 east, and extending across the range line 
dividing those sections. 

The bill was filed by. the United States, for itself and as trustee for 
the Osage Tribe of Indians, and Larry Nolegs, one of its members, 
against the commissioners of the state land office, the Attorney Gen- 
eral and an assistant, and certain individuals and companies, and 
charges that the tribe acquired title to the island, as a part of its tes- 
ervation, by deed of the Cherokee Nation to the United States in trust 
for the tribe on June 14, 1883, and by an act of Congress, approved 
June 5, 1872 (Act June 5, 1872, c. 310, 17 Stat 228); that in June, 
1909, the island was duly allotted to Nolegs as a part of his surplus 
, lands, pursuant to the Act of June 28,* 1906 (34 Stat. 539, c. 3572), 
whereby the underlying minerals were reserved to the tribe and 
are subject to lease and have been leased under federal supervision 
for its benefit; and that the defendants have no right, title, or in- 
terest in or to the island. A decree is prayed for an injunction against 
acts of the defendants threatening interference with the possession 
of the island by the United States and the allottee, and removal of the 
oil and other minerals therefrom, and for other proper relief. 

The defendants deny that the island ever became a part of the res- 
ervation, or that the tribe acquired any title to it, or that it has been 
leased for the tribe. The state officers consent in their answer to 
the suit as against the state, and allege that the Arkansas river is a 
navigable stream, and that as a result title to the island inured to the 
state on its admission in 1907, and that it was rightfully leased for 
the production of oil and gas by the commissioners of the state land 
office to the Jim Crow Oil Company, according to state law. That 
company adopts the same averments in its answer. The answer of de- 
fendant Thomas, and his lessees, Guffey and the Producers' Oil Com- 
pany, denies that the land involved is an island, as shown by cMnission 
from the government survey of 1871 and 1872, and makes claim to 
the premises upon homestead patents for portions of sections 25 and 
26, on the south shore of the river, opened to settlement and entry* 
as public lands on September 16, 1893. Act March 3, 1893, c. 209, 27 
Stat. 640; Proclamation Aug. 19, 1893, 28 Stat. 1222. The death 
of Thomas having occurred pending the suit, a revivor was ordered 
against his personal representative. The defendant Edminston and 
his lessee, the Milliken Oil Company, also deny the existence of the 
island, and claim title under a like homestead patent to a grantor for 
lands in section 30, on the south shore of the river. That company, 
after a retransfer of interest to Edminston, withdrew from the suit 

The defendants were restrained by temporary orders from inter- 
fering with the possession of the plaintiff and the allottee. The re- 
ceivership in the case No. 75, entitled "United States v. Brewer-Elliott 
Oil Company and Others," extends to the oil production in sections 
25 and 30, except upon the island. On stipulation, it was ordered 
that the equipment of the Producers* Oil Company might be removed 
or sold, and the proceeds of any oil in its tanks deposited with the 
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clerk of this court Another order also enjoined the defendant Ed- 
minston from interfering with the operation of a lease. 

[1] In the case No. 75, tried jointly with this, questions were de- 
cided of vital importance to this controversy, and for convenience the 
opinion and findings in that case are adopted without formal repetition. 
The title of the Osage Indians to the bed of the Arkansas river was 
considered, and it was determined that the river at the location of • 
the island is not and has not been navigable, and that in consequence 
the Osage Tribe acquired title to the bed as far as the middle of the 
main channel of the stream, at the date of the Act of June 5, 1872. 

As no claim is made on behalf of the state and its lessee to the island 
except on the ground of the navigability of the river, they have no 
title to or interest in the island. This leaves the controversy as be- 
tween the government, representing the tribe and allottee, and the ad- 
jacent landowners and their lessees on the extreme south shore of the 
river. 

The title of the tribe is rested on the two grounds : That the island 
was conveyed by the Cherokee deed of Jime 14, 1883 ; and that it 
was included within the limits of the reservation confirmed by the Act 
of Jime 5, 1872, whereby it was bounded by Uie main channel of the 
river, then located on the south side of the island. 

[2] The assertion that the island had no existence at the date of the 
original government survey, commenced in 1871 and finished in 1872,. 
is wholly untenable, as it was indicated in the river by the plat and# 
field notes, and its substantial formation is clearly established by the 
evidence. The island was not meandered or surveyed into lots, but 
the omission is unimportant, as the engineers generally did not sur- 
vey islands in the Arkansas river; and the title would not be affected 
if the island had been entirely ignored. Scott v. Lattig, 227 U. S. 229. 
33 Sup. Ct. 242, 57 L. Ed. 490, 44 L. R. A. (N. S.) 107; Moss v. 
Ramey, 239 U. S. 538, 36 Sup. Ct. 183, 60 h. Ed. 425. The definite 
official survey of the island occurred in 1908. 

[3] The allotment is said to be illegal; but, if the tribe acquired 
title to, the island, it concerns only the government and the Indians, 
and, as no other objection to its validity appears, it should be sustained. 

Referring to the deed of 1883, it is certain that the island was in- 
cluded in the description by express recital in the note indorsed on the 
annexed plat. The authority for including the islands, if not located 
on the Osage side of the main channel, is sought to be sustained be- 
cause they constituted lands of the Osage west of the river, for which 
appropriation was made in favor of the Osages by the Act of March 
3, 1883 (22 Stat. 624, c. 143). But there is no showing that they 
ever claimed such lands ; and, furthermore, it seems more than doubt- 
ful that islands fall within a description of lands west of the river. 
In view of the uncertainty existing under the present record as to 
the force of the deed with respect to the islands, and as title by the 
deed is not essential to the result and may be presented more fully 
in other litigation, the question will be left open in this case. 

[4] The further basis of title presents a question of fact as to the 
location of the main channel of the river; that is, which of the two 
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channels shown to exist on the opposite sides of the island was the 
main channel when the Osage Tribe acquired title, on June 5, 1872. 

A contention advanced by counsel for mineral claimants of the is- 
land is that, as the reservation was composed of specified descriptions 
and acreage, the north meander lines of the river constitute traverse 
lines limiting the extent of the reservation, and they cite Producers' 
Oil Co. V. Hanzen, 238 U. S. 325, 35 Sup. Ct. 755, 59 L. Ed. 1330, 
as authority. But; as that case shows, a meander line is not a bound- 
ary, and there is no fact or circumstance in this case tending to es- 
tablish such limitation. 

[5,6] It was further contended by the same counsel that the act 
of June 5, 1872, in bounding the reservation by the "main channel" 
meant simply the "main branch" of the river in the sense of the main 
Arkansas river. But the terms are not equivalent, as a "channel" of 
a river is less comprehensive and means primarily its bed, while a 
**branch" of a river may have two or more separate channels. The 
act clearly indicates a legislative intention to designate the main or 
principal channel as a boundary at places where this river had more 
than one channel, as, for example, where it divided about an island. 
In such case, the main channel and not the entire channel between the 
• extreme shores was fixed, therefore, as the true boundary. Otherwise, 
the plain language of the act would not be given effect. 

If the boundary had been described merely as the Arkansas river, 
*the division line between the riparian owners would be the middle 
of the stream ; and, if that line had fallen upon the island, a division 
of the island would be required accordingly. Whitaker v. McBride, 
197 U. S. 510, 25 Sup, Ct. 530, 49 L. Ed. 857. But such was not the 
case, and the location of the main channel on June 5, 1872, must be 
found in order to determine whether the island was within or without 
the reservation. 

[7] As showing the conditions found by the engineers in 1871-72, 
the official plat returned to the General Land Office of township 25 
north, range 8 east, shows an "isle" at the east line of the section, 
also the range line, near the north margin of the river, and aa arrow, 
below and slightly to the left, in the middle of the river, pointing 
downstream. In the field notes is a call on that line from a location 
below north to the right bank of the river, another north to a#half 
mile comer in the river, and another farther north to the island, shown 
to be at its north shore; and the width of the island is given. 

H. J. Behning, county surveyor of Osage county, who was familiar 
with the river at that locality, made during his term (1907- 191*3) a 
survey, and had prepared maps of the island, river, and adjacent lands 
with the aid of the previous surveys. He showed by his measure- 
ments that at the date of the survey of 1871-72 the south channel was 
about 75 feet wider than the north channel, and further, by the chang- 
ing conditions in the channels, including erosions at the north shore 
of the island and accretions at its south shore, that afterward the 
north channel had become wider than the south channel. And his 
opinion was added that the north channel was the minor one at the 
date of the original survey. There was corroboration in the testi- 
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niony of two employes on the reservation, who hunted- on the island 
in 1882 and tlien waded the north channel, finding 15 or 20 steps of 
shallow water and conditions of willow growth and drift. One 
of them stated that the south channel was the wider and deeper, con- 
tained more water, and was too deep to cross. The other witness gave 
his estimate that there was more water in the south chanel, but with- 
out recalling observation of it at the time. 

A traveler who camped near the island at a time of high water in 
December, 1882, or January, 1883, stated that the island appeared then 
to split the river in the middle, and on fording below the island found 
the swifter and deeper water at the north shore ; but he did not take 
particular notice of the north cliannel, or the width of either. A farm- 
er and stockman who settled at Cleveland early in 1883, and was 
familiar with the river from that date, described the north channel 
as being wider, carrying about all the water at low stages,, and the 
south channel as increasing in depth and width from a big rise in 1885, 
and containing much water when the river was up, but no running 
water for a considerable part of the year. The testimony of the other 
witnesses dates from the fall of 1893 and forward, and it confirms 
the fact that from that year the main channel has been on the north 
side of the island. In addition, the evidence covers in detail the 
conditions which have obtained in the river. 

The later and present state of the channels does hot control, but 
should have due wieght in connection with the other evidence in ar- 
riving at the comparative prominence of the channels in 1872. It is 
substantially proved that the south channel was the wider and con- 
tained the chief flow of water in that year. The fact appears to be 
consistent with a subsequent change in the extent of the channels in 
view of the showing of erosion at the north shore of the island and 
accretion at its south shore, and the characteristics of the two chan- 
nels. While the proof is not to a certainty desirable, upon the entire 
evidence a finding is required and will be made that, at the date of 
the grant of the Osage Reservation to the tribe in 1872, the main chan- 
nel of this river was on the south side of the island, and in consequence 
the island then was located within and was a part of that reservation. 

A decree will therefore be entered to the effect that the Osage Tribe 
acquired title to the island in controversy as a part of its reservation ; 
that it was lawfully allotted as surplus land to Larry Nolegs; that 
the underlying oil, gas> and other minerals are reserved to the tribe 
and subject to lease and disposal only as provided by the laws of the 
United States; and that the title of the tribe and allottee and the 
plaintiff as their trustee to said island and minerals be duly quieted. 
And further* that the defendants and their lessees, grantees, agents, 
representatives, and successors in interest have no title to or interest 
in said island or minerals; and that they be perpetually enjoined 
from asserting the same or interfering with the possession of the is- 
land and production of minerals thefeon by the plaintiff and vsaid 
tribe and allottee; and that the costs of this suit be taxed to the de- 
fendants. 
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In re PETERSEN. 
(District Court, D. Nevada. June 28, 1917.) 

1. Bankbxtftot ^s»228 — ^Decision of Refebbe — Setting Asms bt Cottnskl. 

If it is purpose of counsel by agreement to set aside decision of referee 
in bankruptcy, they should do so by some direct and unequivocal action, 
not by attempting to review order without consulting referee, or securing 
any records from his office. 

2. Bankbuptcy ^==>228 — DBTEBiaNATioN or Rehsbeb — ^Review. 

If counsel wish District Court to review determination of referee in 
bankruptcy, record to be examined should be made up and submitted, 
under the Bankruptcy Act and the General Orders In bankruptcy, and 
until this is done the* court cannot review the proceedings before the 
referee. 

3. Bankbtjptct ^s»228 — Obdeb of Refebee — Review — Genbbai. Ordbbs. 

A party to an order made by the referee on the merits cannot have a 
review of it, unless he pursues the mode prescribed in General Order in 
Bankruptcy No. 27. 

4. Bankbuftot ^=:>228 — Obdeb of Reevbee — Review. 

The Bankruptcy Act contemplates that the record on review of an order 
of the referee shall be made up by him and also by him certified to the 
District Court 

5. Bai^kbuptot ^s»342^ — Obdeb of Refebee — Bxytew — Sumkabt of Evi- 

dence. 

' On review of order of referee in bankruptcy sustaining objections to 
claim on note, secured by chattel mortgage and presented by bankrupt's 
wife, if existence of fraud as to creditors on part of bankrupt is still In 
issue, there should be a detailed summary of the evidence, not a mere 
statement of conclusions, in relation to the alleged fraud. 

6. Bankbuptcy ^s»22S-~Obdeb of Refebee — Review — ^Aqbeement as to Evi- 

dence. 

On. review of order of referee in bankruptcy, agreement as to what con- 
clusions should be drawn from evidence does not afford District Court 
sufficient data to enable it to determine whether there has been misstate- 
ment of evidence^ particularly when referee's sununary of evidence is not 
submitted. 

In Bankruptcy. In the matter of Emil Petersen, bankrupt. On re- 
view of order sustaining objections to claim on note. Matter re- 
committed to referee. 

See, also, 252 Fed. 849. 

George Springmeyer, of Reno, Nev., for petitioner. 
James D. Finch, of Reno, Nev., for trustee. 

FARRINGTON, District Judge. In this case Emma Petersen pre- 
sented as a preferred claim against the bankrupt a note for the sum 
of $3,000, secured by a chattel mortgage. The trustee objected to the 
claim, that it did not sufficiently des'cribe the property, and that it 
was given to hinder, delay, and defraud the creditors of the bank- 
lupt. The claimant asks the court to review the order of the referee in 
bankruptcy sustaining these objections. 

An agreed statement of fact^ and a brief on behalf of the claim- 
ant were filed in this court. Accompanying these docun»ents was a 
stipulation in the following words: 

^=9For other cages see same topic & KBY-NUMBER in all Key-Numberwl Digests A Indexes 
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"It ia hereby stipulated and agreed* by and between the petitioner and 
trustee, acting by and through their respective attorneys, as follows : That the 
trustee waives filing a brief and submits the matter on the showing made be- 
fore the referee, that oral argument before the court is waived by both parties, 
and that this matter may stand submitted upon petitioner's brief and tb,e 
agreed statement of facts herein : Provided, that Uie court does not require 
further authorities or oral argument" 

Save these three documents, nothing has been filed which the court 
may consider on review. 

Section 39 of the Bankruptcy Act declares that the — 

''referees shall ♦ ♦ ♦ (5) make up records embodying the evidence, or 
the substance thereof, as agreed upon by the parties in all contested matters 
arising before them, whenever requested to do so by either of the parties there- 
to, together with their findings therein, and transmit them to the Judges. 
♦♦♦({>) Upon application of any party in interest, preserve the evidence 
taken, or the substance thereof, as agreed upon by the parties before them 
when a stenographer is not in attendance." Act July 1, 18^8, c 541, 80 Stat. 
555 (Gomp. St 1016, § 9623). 

The twenty-seventh order in bankruptcy reads thus: 

"When a bankrupt, creditor, trustee, or other person shall desire a review by 
the judge of any order made by the referee, he shall file with the referee his 
petition therefor, setting out the error complained of; and the referee shall 
forthwith certify to the lud^d the question pres^ited, a summary of the evi- 
dence relating thereto, and the finding and order of the referee thereon." 

The referee has not certified the question presented by the peti- 
tion for review, or the summary of the evidence, or his findings or 
order thereon; in fact, he has transmitted no records of the hearing 
before himself or pertaining to a review in this court, although it ap- 
pears from the agreed statement of facts that a petition for review 
was filed. Except the assertion in the agreed statement that the order 
is based on a misstatement of facts, there is nothing to indicate that 
the referee was requested by either party to make up the records em- 
bodying the evidence, or the substance thereof, as agreed on by the par- 
ties. The agreed statement, though it purports to have been made by 
James D. Finch, attorney for the trustee, and George Springmeyer, 
attorney for the claimant, Emma Petersen, is signed by Mr. Finch 
only. The statement recites facts showing that the bankrupt actually 
owed the claimant, then his wife, some $3,000, secured by a chattel 
mortgage duly recorded. It asserts that the mortgagor and the mort- 
gagee "both testified that the mortgage was given bona fide, and there 
was no evidence to the contrary, and that both parties endeavored to 
comply with all the requirements of law"; that the mortgage was 
upon all work stock, driving horses, harness, and blacksmith tools 
then owned by the mortgagor, also on all book accounts and bills 
owing the mortgagor, two buggies, one spring wagon, and farming im- 
plements, all of which were specifically pointed out and designated at 
the time the mortgage was executed. The mortgage did not include 
range horses, eight wagons, a safe, two hay presses, grain, wood, and 
hay owned by the bankrupt. Some of the work horses died, and were 
not replaced. In the course of his business as a freighter, the mort- 
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gagor took his horses from one county to another, but his headquarters 
were in Ormsby county, Nev. 

"The martgaKee did not receive any payments on the mortgage ; she knew, 
and did not object to the mortgagor giving a second mortgage, and making 
small payments on it" 

The statement concludes* as follows: The trustee objected to the 
original claim — 

**as a secured claim, because the mortgage did not contain an adequate, proper, 
or full description of the location of the property attempted to be mortgaged 
therein." **Thereupon the referee disallowed the claim a§ a secured claim, but 
allowed it as an unsecured claim, upon the ground of insufficiency in the de- 
scription of the mortgaged property, and upon the ground of constructive 
fraud. The mortgagee, claimant under claim No. 15, filed a petition to review 
the referee's decisjion, upon the grounds that the decision is against the law 
and tlie evidence, and is based upon a misstatement of the evidence adduced 
at the hearing.** 

[1, 2] What purports to be a copy of the referee's decision and or- 
der appears in the petitioner's brief. The inclusion of this order in 
the brief constitutes its only authentication. There is no copy of the 
mortgage, or of the referee's summary of the evidence, if he made 
one. In the brief it is stated that the mortgagee objected to the ref- 
eree's statement of the evidence, and, in order to avoid the ne- 
cessity of having the evidence taken again, the attorneys had entered 
into an agreed statement df the evidence. It is not easy to avoid the 
suspicion that counsel have attempted to procure a review of an or- 
der without consulting the referee, or securing any records from his 
office. If it is their purpose by agreement to set aside the decision of 
the referee, they should do so by some direct and unequivocal action. 
If they wish this court to review the determination of the referee, 
the record to be examined should be made up and submitted in the 
manner provided in the Bankruptcy Act, and in the General Orders 
in Bankruptcy. Until the statutory practice is substantially complied 
with, the court cannot review the proceedings before the referee. 

[3] A party to an order made by a referee after a hearing on the 
merits, cannot have a review of it unless he pursues the mode pre- 
scribed in General Order 27. Collier on Bankruptcy, p. 604. This 
method seems to be exclusive. Collier on Bankruptcy, p. 604; Heg- 
ner v. American T. & S. Bank (C. C. A. 7th Cir.) 187 Fed. 599, 109 
C. C. A. 429, 26 Am. Bankr. Rep. 571 ; In re Home Discount Co. 
(D. C. Ala.) 147 Fed. 538, 17 Am. Bankr. Rep. 168; In re Greek 
Mfg. Co. (D. C. Pa.) 164 Fed. 211, 21 Am. Bankr. Rep. Ill; In re 
Clark Coal & Coke Co. (D. C. Pa.) 173 Fed. 658, 23 Am. Bankr. Rep. 
273. 

[4] To reverse an alleged order of that official, on a record no part 
of which emanated from his office, would be manifestly unfair. The 
Bankruptcy Act contemplates that the record on review shall be made 
up by the referee, and by him certified to this court Collier on Bank- 
ruptcy, p. 604. 

[S] In the brief counsel declares there is not one scintilla of evi- 
dence that the mortgage was given to hinder, delay, or defraud cred- 
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itors, and none to show any actual fraud. The review here is asked 
on the ground that the order is based on a misstatement of the evidence, 
' but the incorrect statement is not before me. If the existence of 
fraud is still an issue in the case, there should be a detailed summary 
of the evidence, not a mere statement of legal conclusions in relation 
to the alleged fraud. In the absence of a copy of the referee's sum- 
mar}', its contents can be gathered only inferentially from the brief 
and the copy of the decision. From the latter the following quotations 
are taken: 

"With mortgagee's knowledge and consent he tthe mortgagor] continued to 
use and treat the mortgaged animals and other property as his own, taking 
them where he would, losing some horses by death in distant work. He also, 
with her knowledge and consent, collected bills and accounts, applied the 
money collected to his own use, and never accounted to mortgagee, or paid 
her anything, likewise, without objection from the mortgagee, who knew 
of the transaction, he incumbered most of the mortgaged property with an- 
other mortgage, directly violating the written terms of the first mortgage. 
Mortgagee testified that she took the mortgage to protect herself, and (under 
cross-examination) also to enable her husband to keep on in business." 

**The description of all the property except the bUls and accounts is clearly 
Insufficient." 

"The testimony of mortgagee also showed that, though the mortp:age was 
given to secure a bona fide debt for funds actually advanced by her or in 
her behalf, yet that she had in mind, not meroly the securing of her own debt, 
but the protection of her husband against the claims of others, to whom he 
was also in debt, that he might continue his business." 

If the decision of the referee is correctly copied, he must certainly 
have heard some testimony which he believed sustained the objections 
to the mortgage. Whether this evidence will support a finding that 
the mortgage was executed to hinder, delay, or defraud creditors, is 
the question. Possibly this is where the difference between the ref- 
eree and the attorney for the mortgagee lies. 

[6] An agreement as to what conclusions should be drawn from the 
evidence does not afford sufficient data to enable me to determine 
whether there has been a misstatement of the evidence, particularly 
when the referee's summary of the evidence is not submitted. On the 
record presented, this court can neither uphold nor reverse the deci- 
sion of the referee. The whole matter must therefore be recommitted 
to that officer, for f^iich further proceedings as the litigants are enti- 
tled to demand under the law. 



In re PETERSEN. 
(District Court, D. Nevada. August 26. 1917.> 

1. Chattel Mortgages €=»47 — Description of Property. 

As against creditors and others who may acquire adverse ri^its, morO* 
gage of specified number of articles or animals out of large uuinber is 
void for uncertainty, when particular articles are not sepuraied or desig- 
nated, so they can be distinguislKxi from others of same kind; but it is 
enough If description, supplemented by suijgested luQuiries, enables par- 
ties to identify property. 

^s>For other cases see same topic & KEY-NUMBER lo all Key-Numbered Digests & Indrxes 
252 F.- 
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2. Chattel J^&rtqaobs ^=»47— Description of Propebtt— Situs. 

The situs of the pr(^)erty covered by chattel mortgage is usually re- 
garded as an important f^fct in its identification, which must be accom- 
plished by the description, to validate the mortgage against creditors 
and others who may acquire adverse rights. 

3. CtlATTEL MORTOAOES ^=»4&(1) — ^DESCRIPTION OF PROPERTY. 

A mortgage of property described as one span of colts, three years old, 
one gray and one bay, is defective: but if it further states the colts are 
in the mortgagor's possession on his farm, in a certain township, county, 
and state, the desci'iption is sufficient 

4. Chattel Mortgaobb ^=>47 — ^Description of Property— Sufficiency. 

Chattel mortgage covering "seventeen head of work stod-c," etc., and 
boo^s and accounts due mortgagor in business conducted under his name, 
insufficiently described property to be valid against creditors; neither 
location of property nor residence of mortgagor or mortgagee bein^ giv^i. 

5. Bankruptcy <8=»172 — ^Validity— Law Controlling. 

The validity of a chattel mortgage against creditors represented by 
a trustee in bankruptcy must be determined by the law of the state in , 
which the mortgage was made and where the property was situated. 

6. Bankruptcy ^=>180 — Chattel Mortgage— Statute, 

Under Rev. Laws Nev. $ 1083, as to fraudulent conveyances, chattel 
mortgage given by debtor to wife 12 years after Indebtedness to her was 
contracted, no payments having been made, and intended to protect debt- 
or's property from his creditors, was void as to his trustee in bankruptcy. 

In Bankruptcy. In the matter of Emil Petersen, bankrupt. On pe- 
tition for review of an order of the referee refusing to allow a pre- 
ferred claim. Order affirmed. 

See, also, 252 Fed 846. 

George Springmeyer, of Reno, Nev., for petitioner. 
James D. Finch, of Reno, Nev., for trustee. 

FARRINGTON, District Judge. The referee in bankruptcy, having 
refused to, allow as preferred Ae claim of Emma Petersen, she has 
filed a petition for review. The questions certified by the referee are : 
First, whether the mortgage contains a proper description; and, sec- 
ond, whether fraud is shown. 

The description of the property, as it appears in the chattel mort- 
gage, is as follows : 

"Seventeen (17) head of work stock, seventeen (17) harnesses therefor, six 
(6) driving horses, two (2) buggies, one a) spring wa^on, one (1) lot of binding 
chains and stretchers, one (1) lot of blacksmith tools, one (1) lot of plows, har- 
rows, scrapers and other farming implements, and all and singular the book 
accounts and bills due or unpaid said mortgagor in his business carried on 
and conducted under the name of Emil Petersen." 

In the summary of the evidence, the referee says the mortgage did 
not include all of the mortgagor's horses, wagons, machinery, etc, nor 
any stock of hay, grain, or wood, but covered all book accounts and 
bills owing to him. 

^'Beside the mortgaged 'work stock,', which incladed mules, draft, saddle 
and driving horses, bankrupt had, at the time the mortgage was given, other 
saddle and driving horses, beside range horses — the range horses being in 
another county than that in which his hay yard business was conducted, 
which was in said Ormsby county. The bankrupt at the same time owned 

^=»For other cases see same topic & KBY-NUMBER tn all Key-Numbered Digests A Indexes 
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eight or morie wagons, two hay presses, three bob sleds, a safe, and other ar- 
ticles of property not Included In the mortgage." 

[1] It is a well-established rule that the mortgage of a specified 
number of articles or animals out of a large number is void for un- 
certainty, when the particular articles intended to be conveyed are not 
separated or designated, so they can be distinguished from others of 
the same kind. As against creditors and others who may acquire ad- 
verse rights, the mortgage is not effective unless it aifords some meaiis 
of identifying the property. It must give some marks or characteristics 
by the aid (3: which the thing mortgaged can be singled out. It is 
enough if the description, supplemented by inquiries which the in- 
strument itself suggests, will enable a third party to identify the prop-^ 
erty. The description must contain enough to direct the mind of the 
searcher to facts from which he m^ ascertain the property with rea- 
sonable certainty. As was said in Ehrke v. Tucker, 99 Kan. 52, 160 
Pac. 985 : 

''The suggestion which indicates the line of inquiry must oome from thfo 
mortgage itself, and cannot rest alone in the m4nds of the mortgagor and 
mortgagee." Northwest Bank v. Freeman, 171 U. S. 620, 19 Sup. Ct. 36, 43 U 
Ed. 307; JafPrey v. Brown (0. C.) 29 Fed. 476; Street v. Sederburg, 41 Colo. 
128, 92 Pac. 29; Westinghouse Co. v. McGrath, 131 Iowa, 226, 108 N. W. 449. 
117 Am. St Rep. 421-424; Dlerling v. Pettit, 140 Mo. App. 88, 119 8. W. 525; 
Chandler ▼. West, 37 Mo. App. ft31-635; Barrett v. Fisch, 76 Iowa, 553, 41, N. 
W. 310* 14 Am. St Bep. 238, 289; Jones on Chattel Mortgages^ ff 54, 56; 6 
Qyc. 1025. 

The fact that the parties to the mortgage are able to identify the 
property, or to state what stock was intended to be covered thereby, is 
not what is required. The description in the mortgage must direct 
the attention to some source of information beyond the words of the 
parties themselves. It must furnish the data by which the mortgaged 
chattels may be identified. Barrett v. Fisch, 76 Iowa, 553, 41 N. W. 
310, 14 Am. St. Rep. 238, 239. If the oral testimony of the parties 
were sufficient, as the mortgagee here claims, few descriptions would 
or could be fatally defective, and the purpose of requiring chattel 
mortgages to be recorded in order to give notice to the public would 
be defeated. 

[2] The situs of the property is usually regarded as an important 
fact in its identification. Neither the location of the property nor the 
residence of the mortgagor or mortgagee is given in the mortgage, 
though the affidavit, the certificate of acknowledgment and the prom- 
issory note set out in the mortgage were made at Carson City, Nev. 
The Nevada Act declares that the mortgage shall not be valid — 

"for any purpose against any other person than the parties thereto unless 
• ♦ • it shall be recordecl In * ♦ • the county where the property U 
situntedt and also In the county where the mortgagor resides.*' Rev. Laws 
Nev. { 1080. 

[3] A mortgage of property described as one span of colts, three 
years old, one gray and one hay, is defective ; but if the further state- 
ment that the colts were in the mortgagor's possession on his farm, 
in a certain township, county, and state, were added, the description 
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would be sufficient. Jones on Chattel Mortgages, §§ S4a, 55; North- 
western Bank V. Freeman, 171 U. S. 620, 19 Sup. Ct. 36, 43 L. Ed. 307. 
In Moebus v. Collins, 85 N. J. Law, 430, 89 Atl. 986, a New Jersey 
case, the court held : 
• Whether "a description of the mortgaged property as 'fourteen cows' Is 
sufflclent depends on the situation at the time the chattel mortgage was given. 
If the mortgagor then owned only 14 cows, title would pass under the mort- 
gage. If he owned more, title would not pass as against a bona fide purchaser 
for value." 

In Simon Casady & Co. v. German Savings Bank, 159 Iowa, 149, 
140 N. W. 401, an Iowa case, the property covered by a chattel mort- 
gage was described thus: 

"Forty head of three-year-old steers, weight about 1,200 pounds, color reds 
and roans. Worth about $60.00 per head. The same is now In my possession 
in sections 14 and 15, Lee township, Madison county, Iowa." 

The mortgagor, at the time the mortgage was given, owned 140 
head of cattle answering this description. The cattle were sold ; the 
plaintiff mortgagee thereafter brought suit to establish an equitable lien 
to the funds arising from the sale of the cattle. Following a long line 
of Iowa cases, the court held the mortgage void for uncertainty in the 
description, consequently its record gave no notice to any one. 

In Burlington State Bank v. Marlin Nat. Bank (Tex. Civ. App.) 166 
S. W. 499, the mortgage mentioned seven horses and mules, but did 
not describe them, except by color, height, and age; it did not state 
that the mortgagor was the owner of the animals, nor where they were 
situated. The mortgage was held to be void. To the same effect, see 
Reynolds v. Tifton Guano Co., 20 Ga. App. 49, 92 S. E. 389; Stewart 
V. Jaques, 77 Ga. 365, 3 S. E. 283, 4 Am. St. Rep. 86; Milner Banking 
Co. V. Adair, 18 Ga. App. 575, 90 S. E. 170; Chandler v. West, 37 
Mo. App. 631-635; Bozeman v. Fields, 44 Mo. App. 432. 

[4] The description contained in the mortgage, under these author- 
ities, appears to be insufficient as to the work stock, driving horses, 
and blacksmith tools. 

[6,8] 2. It is contended that the referee in bankruptcy erred in 
holding the chattel mortgage void for fraud. The validity of the mort- 
gage must be determined by the law of Nevada, the state in which the 
mortgage was made and where the property was situated. Etheridge 
V. Sperry, 139 U. S. 266, 277, 11 Sup. Ct. 565, 35 L. Ed. 171. In sec- 
tion 1083 of the Revised Laws of Nevada it is provided that : 

"Every conveyance, or assignment, In writing or otherwise, of any estate 
or interests in lands, or in goods in action, or of any rents or profits issuing 
therefrom, and every charge upon lands, goods, or things In action * • ♦ 
made with the Intent to hinder, delay, or defraud creditors or other persons 
of their lawful suits, damages, forfeitures, debts or demands, and every bond, 
or other evidence of debt givfm ♦ ♦ ♦ with the like Latent, as against the 
persons hindered, delayed or defrauded, shall be void," 

In order to render a conveyance void under the above statute it is 
not necessary that it should have been executed with an actual fraud- 
ulent intent; it is sufficient that the purpose, was to hinder or delay 
creditors. The grantor may actually believe that delay will enable him 
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to pay his debts, and thus prove an advantage to his creditors, and 
yet the mortgage be void under the statutory language quoted. The 
statute does not permit the mortgagor to be the judge as to whether 
his action will benefit creditors or not. If his conveyance was intended 
to secure time by delaying or hindering creditors, it is void, even though 
he was convinced he was acting for their best interests. Bigelow on 
Fraudulent Conveyances, p. 116. 

The intent to delay, however, must be something ipore than a mere 
purpose to enaWe the mortgagee or grantee to collect his claim. The 
mere preferring one creditor to another is not a violation of the stat- 
ute. In order to render such a conveyance void on the ground that it 
was intended to hinder or delay creditors, it must have been executed 
for that purpose — that is, to secure delay advantageous to the debtor 
and disadvantageous to his creditors; in other words, it must have 
been specially intended by the maker to have the effect of hindering 
and delaying his creditors in the collection of their claims, and pro- 
tecting his property. Johnson Baillie Shoe Co. v. Bardsley (C. C. A. 
8th Cir.) 237 Fed. 763, 150 C. C. A. 517, 38 Am. Bankr. Rep. 492- 
45^; Coder v. Arts, 213 U. S. 223, 240, 251 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008, 22 Am. Bankr. Rep. 1 ; Jones on Chattel Mort- 
gages, § 338. 

. ihe indebtedness for which the Petersen mortgage was given was 
incurred prior to May 4, 1896. No payments having been made during 
an interval of more than 12 years, on April 9, 1909, when the bank- 
rupt was in failing circumstances, he gave' his wife a new note for 
$3,000, covering all the previous indebtedness, and secured it with the 
chattel mortgage in question. The mortgage was recorded on the same 
day. In the summary of the evidence it is stated that the mortgage 
was given as security, and also "to protect her husband from credi- 
tors so that he might continue his hay yard, wood, and hauling busi- 
ness." 

. Not only before, but after, the mortgage was given, Mrs. Petersen 
acted as bookkeeper for her husband ; she was aware of his financial 
condition; after 12 years, during which no payments were made on 
the indebtedness by Petersen, the note and mortgage were made and 
recorded, and thereafter the mortgagor conducted his business appar- 
ently just as he had before. He collected his bills and applied the pro- 
ceeds for his own business, for his own benefit, or in payment of in- 
debtedness to parties other than his wife. She never demanded or 
received any accounting of the mortgaged property in use, nor any pay- 
ments on the mortgage. Petersen, notwithstanding such action was 
expressly, prohibited in the mortgage, gave a subsequent mortgage on 
the same property to Sarman, another creditor, on which he made 
pa)anents. This he did with Mrs. Petersen's knowledge; and without 
objection from her. 

The only reasonable inference to be drawn is that the protection of 
Petersen's property from his creditors was the important purpose to 
be accomplished hy the mortgage, and that it was so intended by both 
Mr. and Mrs. Petersen. 

The order of the referee is affirmed. 
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In re WELLESIiBT et al. 

In re CARTWRIGHT & PLUNKBTT. 

(District Court, N. I>. California, First Division. December, 1917.) 

1. Bankruptcy «=s>61 — ^Acts op Bankbxjptcy — ^Admission of Insolvenct. 

A debtor's written admission of inability to pay his debts, and willing- 
ness on that ground to be adjudged a bankrupt. Is suiiiclent to support an 
adjudication, without regard to his solvency or insolvency. 

2. Bankruptcy «©=»62— Acts of Bankbuptoy— Partnership. 

A written admission by one of three partners on behalf of the firm of 
its inability to pay Its debts and its willingness on tliat ground to be ad- 
judged a bankrupt Is not an act of the partnership, and Is insufficient 
to support an adjudication egainst the opposition of the other partners. 
8. Bankruptcy #s»62 — Partnership — ^**Aot of Bankruptcy" — Conckai^ment 
OF Property.. 

The withdrawal from a bank by one partner of money of the flrm> 
and his retention of the money and refusal to produce It, was a conceal- 
ment of property by the partnership with intent to hinder, delay, and 
defraud creditors, which constituted an act of bankruptcy. 

[Ed. Note. — B\>r other definitions, see Words and Phrases, First and 
Second Series, Act of Bankruptcy.} 
4. Bankruptcy ^=>91(1) — Involuntary Progeboixgs — Defenses. 

Where concealment of property with Intent to defraud creditors Is al- 
leged as an act of bankruptcy, the burden rests on the alleged bankrupt to 
prove solvency as a defense. 

In Bankruptcy. In the matter of Annie C. Wellesley, J. H. Plunkett, 
and Orpha Plunkett, copartners doing business as Cartwright & Plunk- 
ett, and Annie C. Wellesley and J. H. Plunkett individually, alleged 
bankrupts. Hearing on involuntary petition. Order of adjudication. 

Milton J. Green and Vogelsang & Brown, all of San Francisco, Cal., 

for petitioning creditors. 

Hugh K. McKevitt, of San Francisco, Cal., for bankrupts Plunkett 
Sullivan & Sullivan and Theo. J. Roche, all of San Francisco, Cal., 

for bankrupt Wellesley. 

FARRINGTON, District Judge. A petition has been filed by three 
creditors of Annie C. Wellesley, J. H. Plunkett, and Orpha Plunkett, 
as copartners doing business under the firm name of Cartwright & 
Plunkett, asking that the partnership, Annie C. Wellesley, and J. H. 
Plunkett be adjudged bankrupts. Two acts of bankruptcy are alleged : 
First, that the said Annie C. Wellesley, for herself and for said firm, 
admitted in writing the inability of the firm to pay its debts, and its 
willingness to be adjudged a bankrupt on that ground; second, that 
J. H. Plunkett concealed $1,800 belonging to the firm, with intent to 
hinder, delay, and defraud its creditors. $1,400 of that amount was so 
concealed June 18, and an additional $400 September 5, 1917. 

The Plunketts have filed an answer, denying that they, or either of 
them, or the firm, is insolvent, or has committed an act of bankruptcy, 
as alleged in the petition. The matter having been referred to Armand 
B. Kreft, referee in bankruptcy, he has found, and reported, after 

^s9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests ^ Indnes 
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taking the evidence, that both acts of bankruptcy were committed as 
alleged, and recommends that the firm, and also J. H. Plunkett and 
Annie C. Wellesley, individiially, be adjudged bankrupts. 

The question is: Can the two alleged acts of bankruptcy, or either 
of them, be attributed to the firm? Section 3a, subdivisions 1 and 5, 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. 
St. 1916, § 9587]), are as follows: 

"Acts of bankruptcy by a person shall consist of hls^ having (1) conveyed, 
transferred, concealed, or removed, or permitted to be • ♦ * removed, 
any part of his property, with Intent to hinder, delay, or defraud his creditors, 
or any of them ; ♦ ♦ ♦ or (5) admitted In writing his Inability to pay his 
debts, and his willingness to be adjudged a bankrupt on that ground." 

Section 1, subdivision 19 (Comp. St. 1916, § 9585), provides that the 
term "persons," when used in the Bankruptcy Act, shall include part- 
nerships. 

Mrs. Wellesley, who owns a half interest in the firm, is the mother 
of Orpha Plunkett, and the latter is the wife of J. H. Plunkett. The 
testimony shows that on the day before the creditors' petition was filed 
Mrs. Wellesley admitted in writing that the partnership was unable to 
pay its debts and willing to be adjudged a bankrupt on that ground. 
The admission purports to have been made on behalf of the firm. 

[1] It is well settled that the debtor's written admission of inability 
to pay his debts, and willingness on that ground to be adjudged a bank- 
rupt, is sufficient to support an order of adjudication, without regard 
to his solvency or insolvency. West Co. v. Lea, 174 U. S. 590, 19 Sup. 
Ct. 836, 43 L. Ed. 1098, 2 Am. Bankr. Rep. 463; In re American 
Guarantee & Security Co. (D. C. Cal.) 27 Am. Bankr. Rep. 640, 192 
Fed. 405 ; Brandenburg on Bankruptcy, § 53. 

[2] With one partner favoring and two opposing, it can hardly be 
said that the partnership is willing to be adjudged a bankrupt. Never- 
theless, on the authority of Yungbluth v. Slipper (C. C. A. 9th Cir.) 26 
Am. Bankr. Rep. 265, 185 Fed. 773, 108 C. C. A. 106, 223 U. S. 722, 
32 Sup. Ct. 524, 56 L. Ed. 630, and In re Kersten (D. C. Wis.), 6 Am. 
Bankr. Rep. 517, 110 Fed. 929, it is contended that the admission by 
Mrs. Wellesley is the act of the firm. 

In the Yungbluth Case, one of the partners had assigned the partner- 
ship property for the benefit of the firm, the "total assets of the part- 
ners and of the firm, were insufficient to pay the partnership debts," 
and the jury found that the opposing partner himself was insolvent. 
Under the circumstances the assignment was held to be sufficient to 
support an adjudication against the firm, because "it was an act which 
affected the partnership business and disposed of the partnership" 
property. The court also said that, if the assignment had been made 
or assented to by both partners, it would not have been necessary to 
prove the insolvency of the partnership. The reasonable inference to 
be drawn is that insolvency must be shown affirmatively, when such an 
assignment of partnership property is not made by or with the consent 
of all the partners. 

In the Kersten Case, the act of bankruptcy relied on was an admis- 
sion in writing, signed by one of the two members of a firm of private 
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bankers, purporting to be made in behalf of both, that they were un- 
able to pay their debts and willing to be adjudged bankrupt. The pro- 
ceedings were had on a creditors' petition, and the only opposition was 
made by other creditors, not by a copartner. The court held that, in 
the absence of express authority, authority might be inferred from the 
fact that the partner not signing the admission failed to object or dis- 
affirm, when opportunity so to do was presented. 

In the case at bar the written admission does not dispose of property, 
or necessarily affect the partnership business. This is a general part- 
nership. Unless otherwise expressly stipulated, the decision of a ma- 
jority of its members binds it in the conduct of its business. Each 
member is agent for the partnership in the transaction of its business, 
and has authority to do whatever is necessary to carry on the business 
of the firm in the ordinary manner. As such a partner, Mrs. Wellesley 
had no authority "to do any act which would make it impossible to 
carry on the ordinary business of the partnership," or to do any other 
act not within the scope of the partnership business. Civ. Code Cal. §§ 
2424, 2428, 2429, 2430. 

There is no evidence that Mrs. Wellesley had any prior authority to 
make the admission. Such an act, however, may be ratified, either ex- 
pressly or impliedly, and thus become the act of the firm ; for example, 
an unaiithorized contract of purchase by one partner was held to have 
been indirectly ratified by the failure of the remaining partners to dis- 
avow the contract before delivery of the goods. Hatchett & Large v. 
Sunset Brick & Tile Co. (Tex. Civ. App.) 99 S. W. 174. The rule is 
thus stated in Rowley's Modern Law of Partnership, § 473 : 

••If one partner falls to repudiate an unauthorized act of the other within a 
reasonable time after he has acquired knowledge thereof, he will ordiuarll.v 
be held to have ratified th^ same." 

In the present case it is impossible to indulge any presumption of 
acquiescence on the part of the Plunketts. On the day following the 
execution of the admission, the creditors' petition was filed, and at once 
opposed by all the partners except Mrs. Wellesley. Hence I am unable 
to agree with the referee that the written admission, under the circum- 
stances, was an act of the copartnership, and therefore sufficient in it- 
self to support an adjudication. 

[3] The record in this case shows that in June, 1907, the three part- 
ners, on their joint note, borrowed from the First National Bank of 
San Francisco $2,400. This amount was placed to the credit of the 
firm, and later, June 18th, Plunkett drew from the account $1,400, and 
in September an additional $400. He admits that he has the money, 
but refuses to produce it, to tell where it is kept, or to pay it to the 
creditors of the firm. His proposal to the creditors was Jhat he would 
purchase Mrs. Wellesley's half interest in the business; that he would 
pay therefor the $1,800, which he had drawn from the bank, allow 
Mrs. Wellesley to retain $700 of the partnership funds, which she then 
had in her hands, and that he would in addition give her a note for 
$2,500, payable in one year. Clearly these facts are sufficient to es- 
tablish a concealment of partnership funds, with intent to hinder, 
delay, and defraud creditors. The act was committed by a member of 
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the firm; it was a disposition of partnership property; it had the same 
effect on the property out of which the partnership debts were payable 
and on the partnership business as would have been accomplished had 
all three partners actively and openly participated therein. . 

There is no evidence of any protest or of any objection to the act of 
J. H. Plunkett by other partners, unless the written admission of Mrs. 
Wellesley can be so construed. In borrowing the money the three 
partners united. Its concealment was a detriment to all creditors of 
the firm. J. H. Plunkett's scheme, if successful, would have enabled 
Mrs. Wellesley to withdraw from the business with $2,500 of partner- 
ship money. In its effect upon the property and business of a firm, a 
written admission of inability to pay its debts and willingness to be 
adjudged bankrupt is very different from a concealment of its property 
with intent to defraud, particularly if the firm is in failing circum- 
stances and the concealment has been actually effected. 

[4] The Plunketts are earnestly opposing an adjudication. It is 
provided in section. 3, subdivision (c), of the Bankruptcy Act, that it 
shall be a complete defense to any proceeding in bankruptcy, based on 
the debtor's concealment of his property with intent to defraud his 
creditors, to allege and prove that the party proceeded against was not 
insolvent at the time of filing the petition against him. Not only was 
it much to the advantage of the Plunketts in this contest to prove that 
fact, but, inasmuch as it is defensive matter, the burden was on them 
to do so. Collier on Bankruptcy (10th Ed.) p. 84; Brandenburg on 
Bankruptcy, § 42, p. 67 ; In re Crenshaw (D. C. Ala.) 19 Am. Banki:. 
Rep. 503, 156 Fed. 638; Louisiana Nat. Life Assurance Soc. v. Segen 
fD. C. Ala.) 28 Am. Bankr. Rep. 407, 196 Fed. 903. The complete 
failure of the Plunketts, who must have possessed accurate knowledge 
as to the firm and its affairs, to prove, or attempt to prove, its solvency, 
justifies the inference that solvency was incapable of proof, and that 
the assets of the company, together with those of the individual part- 
ners, were insufficient to pay its debts. 

In Chemical National Bank v. Meyer (D. C. N. Y.) 1 Am. Bankr. 
Rep. 565, 92 Fed. 896, where the liquidating partner of an insolvent 
firm made a general assignment for the benefit of creditors, and the 
other partner made no attempt to prevent such assignment, it was held 
to be an act of bankruptcy upon which the firm could be adjudged 
bankrupt. The court further observed that, if Meyer did not have the 
authority to make an assignment, then the assignment was tantamount 
to an attempt to conceal or remove the property with intent to hinder, 
" delay, or defraud the firm creditors. The conduct of the other partner 
amounted to a practical acquiescence, so that in either case an act of 
bankruptcy had been committed with reference to the firm. 

We have here, then, facts very similar to and quite as convincing as 
those which were deemed sufficient to warrant an adjudication against 
the partnership in the Yungbluth Case. It is unnecessary to discuss 
the participation of J. H. Plunkett and Mrs. Wellesley. Each has 
committed an act of bankruptcy. 

Let an order of adjudication be entered herein against the firm, J. H. 
Plunkett, and Annie C, Wellesley. 
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THE HESPEROa 
THE ARETHUSA, 
(District Court, E. D. Virginia. May 11, 1918.) 

1. CoixisioN «c»71(l) — Tow— Paui/t. 

Where an outward bound steamer anchored on the eastern side ct the 
channel of the Elizabeth river at Norfolk, Va., and a tug following with 
barges in tow proceeded to the west side of the channel, though a steam- 
er was incoming, held that, as the tug and incoming steamer agreed on 
a starboard to starboard passage, the tug was not at fault, though the 
incoming vessel struck the anchored vessel and also injured the tow. 

2. Collision ^=s>71(3>— Anohobxd Vkssbi/— Fault. 

Though a vessel anchored to take on dynamite within harbor limits 
in violation of the harbor rules, yet, where the vessel had taken on no ex- 
plosive before the collision occurred, the purpose for which it anchored 
does not place it at fault. 
8. Collision ^s>71(3) — ^ANCHoaAOB— Fault. 

An outbound vessel which anchored on the eastern side of the chan- 
nel of the Elizabeth river at Norfolk, Va., without permission of the 
harbor master, etc., though it violated harbor rules and Act March 3, 
1899, § 15 (Comp. St. 1916, § 9020), held not at fault for a collision with 
an inbound vessel, where tlaie anchorage was In deep water, extending out 
beyond the channel to the eastward, and a sufllcient channel for in- 
coming vessels remained. 
4. Collision ^=>71(2) — Liiabilitt— Vessel at Fault. 

A government steamer Inbound through the channel of the Elizabeth 
river, at ?\^orfolk, Va., held at fault for a collision with an outbound ves- 
. sel anchored on the eastern bank of the channel ; it appearing that the 
inbound vessel imprudently attempted to pass between the anchored ves- 
sel and a tug and her tow on the other side of the channel 

In Admiralty. Libel by the United States against the steamship 
Hesperos, with petition by G. Sandaa, master of the steamship Hes- 
peros, against the E. I. Du Pont De Nemours Powder Company, and 
another, consolidated with libels by the New England Coal & Coke 
Company and by the Hesperos against the United States, as owner 
of the steamship Arethusa, together with a petition by the United 
States against the steamship Hesperos. Decree against the United 
States, as owner of the steamship Arethusa. 

Richard H. Mann, U. S. Atty., of Petersburg, Va., and Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., for the United States. 

Hughes, Little & Seawell, of Norfolk, Va., for The Hesperos and 
petitioner G. Sandaa. 

Edward E. Blodjg^ett and Blodgett, Jones, Burnham & Bingham^- 
all of Boston, Mass., for New England Coal & Coke Co. 

Hughes & Vandeventer, of Norfolk, Va., for Lambert's Point Tqw- 
boat Co. 

Edward R. Baird, Jr., of Norfolk, Va., for E. 1. Du Pont De 
Nemours Powder Co. 

WADDILL, District Judge. On the morning of the 18th day of 
October, 1915, between 7 and 8 o'clock, a collision took place between 
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the United States ship Arethusa, inward bound, the Hesperos, an- 
chored on the eastern side of the channel of the Elizabeth river, op- 
posite Craney Island Light, Norfolk, Va., and the barges Emilie and 
Cassie, being two of a tow of three barges then proceeding down the 
river on the western side of the channel, under the following circum- 
stances : 

The Hesperos, a large ocean going steamship, 389 feet long, 54 
feet beam, and 24.6 deep, having loaded part of her cargo at the piers 
of the Norfolk & Western Railway Company at Lambert's Point, was 
taken out from the pier by the tug Pocahontas, of the Lambert's Point 
Towboat Company, and proceeded down the river to a point just below 
Craney Island Light, for the purpose of loading a consignment of 
dynamite, which was then on a barge at anchor on the flats, to the 
eastward of the place at which the Hesperos came to anchor. The 
Hesperos was followed down the channel by the tug Gwalia, towing 
three barges, lashed together, on a hawser of 25 to 30 fathoms. The 
tide was ebb, the weather good, and practically no wind. The tug 
and tow navigated to the western side of the channel, upon the Hes- 
peros making its departure for the eastern side. * The Hesperos was 
anchored over as close to the bank on the eastern side as she could 
get, and, with the ebb tide, her stern swung slowly to the westward, 
coming round to the tide; her engines being kept slow ahead, for the 
purpose of keeping her bow to the bank of the channel. After be- 
ing anchored, the Arethusa, 330 feet long, 43 feet beam, and drawing 
23 feet of water, was observed coming up the river below Boush 
Bluff, a mile or more away, about midchannel, and apparently at full 
speed. The Arethusa and the tug Gwalia exchanged passing signals 
of two blasts of their whistles, indicating a starboard to starboard 
passage. The Arethusa approached the Hesperos, with apparently 
no change of helm or speed, and the Hesperos sounded danger sig- 
nals, which the Arethusa did not hear. The Arethusa, according to 
her master's testimony, maintained her course and speed, running, 
until a short time before the collision, at half speed of from five to 
six knots an hour, and immediately before, and at the time of the col- 
lision, had slowed down to slow speed of betweeo three and four 
knots an hour, and, when within two ship lengths from the Hesperos, 
she put her wheel hard aport, with a view of going to starboard, but 
not in time to avoid coming into collision with the Hesperos, striking 
the stern of the latter ship on her port quarter, doing considerable 
damage to that ship, and seriously injuring herself, tearing away, 
among other things, the ship's bridge^ steering gear, etc. The Are- 
thusa then swung abruptly to starboard, ran some 600 to 800 feet 
over to the westward side of the channel, and into the easternmost of 
the three barges, the Emilie, sinking her, and driving with such force 
against the second barge, the Cassie, as to cause it considerable dam- 
age. 

The original libel was filed by the United States against the Hes- 
peros; the latter ship answered this libel, and also by petition under 
the Fifty-Ninth Admiralty Rule (29 Sup. Ct. xlvi) brought in the E. 
I. Du Pont De Nemours & Co., the charterers of the Hesperos, and 
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the Lambert's Point Towboat Company, owner of the tug Pocahontas, 
which anchored the Hesperos. The Lambert's Point Towboat Com- 
pany and the E. L Du Pont De Nemours & Co. filed their respective 
answers to this petition. The Hesperos also filed an independent libel 
against the United States, the owner of the steamship Arethusa, as 
did also the New England Coal & Coke Company, the owner of the 
barges in collision. The United States filed its answer to these two 
libels, and also by petition brought in the Hesperos in the New Eng- 
land Coal & Coke Company case, to which petition the Hesperos filed 
its answer, and by consent of parties the several cases were heard 
together. It is perhaps proper that the court should here state that 
the litigation was inaugurated pursuant to an act of Congress approved 
April 26, 1916 (chapter 87, 39 Stat. 1261), entitled "An act for the re- 
lief of New England Coal & Coke Company, owner of the American 
barges Emilie and Cassie, and Bruusgaard, Kiosterud Dampskibsak- 
tieselskab, owner of the Norwegian steamship Hesperos," by which 
the United States magnanimously assented to the determination of 
the loss arising from the collision in question, by the owners of the 
Emilie and Cassie, and the owners of the steamship Hesperos, in liti- 
gation to be instituted by the United States, the owner of the Are- 
thusa, in an admiralty suit in the proper District Court of the United 
States, and by the act jurisdiction was conferred upon said court to 
hear and determine the whole controversy, and enter judgment, and 
decree for damages sustained by reason of such collision, if any, ei- 
ther for or against the United States, upon the same principles and 
measures of liability, and with the same costs, as in like cases in ad- 
miralty between private parties. , 

The several libels, cross-libels, and petitions growing out of the col- 
lision between the four vessels, were, by consent, heard together, and 
present for determination the question upon whom the liability should 
fall for the disaster. The contention of the Hesperos that she should 
be absolved from liability, and that the Lambert's Point Towboat 
Company, whose tug took her out from the piers, and located her at 
the scene of the accident, or the E. L Du Pont De Nemours & Co., 
the charterers of the Hesperos, and owners of the cargo, under whom 
the towboat company was acting, as claimed by her, should be held 
responsible, is not well taken, under the facts and circumstances of 
this case. 

The elimination of these two companies leaves for ascertainment 
the liability, as between themselves, of the Gwalia and her tow, the 
Hesperos, and the Arethusa, which will be considered in the order 
named. 

[1] First. Upon the testimony in this case, fault alone, if any, can 
be imputed against the Gwalia and her tow, for violating the narrow 
channel rule by navigating on the westward, instead of on the east- 
ward, side of the channel. 

The court's conclusion is that they were not negligent in this re- 
spect, under the circumstances of this case. In going down the chan- 
nel, they first followed the Hesperos, a large ship, and upon her di- 
recting her course to the extreme eastward of the channel, with a 
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view of anchoring, the Gwalia and its tow directed their course, to 
westward, to avoid possible risk from the maneuver of the down-going 
ship ; and while thus navigating, and after the Hesperos had come to 
anchor, they gave to the Hesperos two blasts of the tug's whistle, in- 
dicating that they would pass the ship on their starboard. To this 
signal the Hesperos made no answer, and the Arethusa, the up-coming 
ship, in a short time responded with two blasts of the whistle, indi- 
cating that she understood that the two whistles meant a desire on 
the part of the tug and tow to inaugurate a starboard hand passage 
with her, to which the Arethusa replied with two blasts of her whistle, 
giving her assent to such passage. Thereupon the Gwalia replied with 
two blasts to the Arethusa, which she meant, and the Arethusa under- 
stood, as a confirmation of the understanding to pass stafboard to 
starboard; and the tug and tow continued their movement to port, 
and navigated as far to the westward side of the channel as it was 
prudent to go, when the Arethusa, having suddenly collided with 
the Hesperos, on the eastward side of the channel, sheered to the 
westward, and ran into two of the. barges in tow of the. Gwalia, sink- 
ing one, and seriously damaging the other. Under these circumstances, 
it clearly appears that the tug and tow were irkt from fault, and 
should in no manner share the loss caused by the collision. The Hes- 
peros, which had anchored on the eastern side of the channel, could 
certainly not complain of its course to the westward of the channel, 
and the up-coming steamer gave its full assent to the navigation pro- 
posed by the Gwalia. 

[2] Second. This brings us to the consideration of the Hesperos' 
conduct, and her liability for the consequences that followed. 

This ship was at anchor at the time of the collision between herself 
and the Arethusa, as well as at the time the latter ship collided with 
the barges Emilie and Cassie. It is earnestly insisted by the United 
States, the owner of the Arethusa, that the Hesperos was solely at 
fault for the collision, in that she cast anchor in the channel, also 
undertook to load dynamite in the harbor, contrary to law and the 
harbor rules and regulations governing the taking on of explosives, 
and for coming to anchor, and that at least she was partly to blame for 
the collision, because of negligent navigation in connection with her 
anchorage, at a time when it was too late for the Arethusa to so 
change her course as to escape the consequences of her alleged unsea- 
manlike conduct 

There is force in the government's contentions in these respects; 
but, so far as the loading of dynamite is concerned, it did not affect 
the collision, further than that the ship came to anchor at the place 
in question to take on dynamite, which was stored upon barges on 
the flats in that vicinity. The dynamite, however, was not taken on by 
the Hesperos, and the alleged violation of the local ordinance in that 
' respect does not become material. 

[3] The place of anchorage is one of more difiiculty. The har- 
bor rules unquestionably contemplate anchorage in the harbor only 
upon permission of a harbor master, and that the same shall not be 
in the channel; but obtaining permission of the harbor master 
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seems to have become obsolete, if ever enforced. The nde forbidding 
anchorage in the channel is as follows: 

"5. Vessels entering the harbor and intending to come to anchor or drop- 
ping out of wharves or docks preparatory to departure, must anchor under 
direction of a harbor master, and are forbidden to anchor in the diaimel" 

— ^and should be read in the light of the national legislation on that 
subject. Act March 3, 1899, c. 425, § 15, 30 Stat. L. 1152 (Comp. 
St. 1916, § 9920). These regulations, and the act of Congress were 
set forth and fully considered by this court in the Margaret J. Sanf ord- 
Strathleven Case (203 Fed. 331, 335, 336, 338, 339); and, while under 
the decision of this court the government's contention against an- 
choring in the channel has strong support, still the same was not ap- 
proved by the Circuit Court of Appeals in that respect (213 Fed. 975, 
130 C. C. A. 381), and in the view taken by that court, in that and 
other cases, the true rule is that Congress, by tlie act referred to, 
did not intend absolutely to forbid anchoring in narrow channels, ex- 
cept only at such places as would necessarily prevent the passage of 
other vessels, or obstruct them in passing, to such an extent as to 
make the effort to' do so a dangerous maneuver ; and that vessels 
anchoring at a point in a channel, where, notwithstanding such anchor- 
age, other vessels navigating with the care the situation required, 
can safely pass, neither violates the statute, nor renders a vessel liable 
under the general rules applicable to navigation, although she may 
to a certain extent obstruct the channel. 

Assuming this to be the law applicable to the Hesperos* anchorage, 
which this court must do, since the very act of Congress and harbor 
rules and regulations were in question in the Strathleven Case, and 
it is manifest either that the appellate court treated the inhibition 
in the local harbor regulation as to anchoring in the channel as sub- 
stantially the same as that of the national act, or reached the conclu- 
sion that the harbor rules in that respect were superseded by the act 
of Congress on the subject, and placed its own construction upon the 
meaning and effect of the federal act, diametrically opposed to that 
of the lower court, still it cannot be said that the Hespecos was at 
fault in anchoring where she did. She cast her anchor where the 
deep water really extended beyond the cut channel to the eastward, 
for a short distance, with a clear deep water cut channel of 600 feet 
besides ; and, while she had undoubtedly swung out under the influence 
of the ebb tide into and partly across the channel, there is nothing to 
indicate or suggest that she had taken certainly more than half of the 
channel, which left ample space for the passing of the up-coming 
steamer Arethusa, in the exercise of proper care and caution on its 
part. It is true that the Arethusa claimed that her course was ob- 
structed to the westward by the down-coming tug and tow; but it 
was not so to such an extent that in broad daylight, calm weather, 
and slight ebb tide against her, she could not readily have so navi- 
gated as to have avoided coming into collision with the Hesperos. 

[4] Third. Coming now to the case of the Arethusa, in addition 
to what has been said in connection with the navigation of the Hes- 
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peros and Gwalia, it seems to the court quite clear that the Arethusa 
is liable for bringing about the collision. She was proceeding under 
most favorable circumstances up the channel, with nothing seriously 
to obstruct or interfere with her navigation; and the burden was 
upon her, the free and unincumbered vessel, to keep clear of vessels 
at anchor, and approaching tugs and tows. She should have so nav- 
igated, both as respects her proper place in the channel, her speed,, 
and in everything she did, or reasonably could have done, with that 
end in view. So far from doing this, she managed, without apparent 
justification, to come into collision with the Hesperos at anchor on 
the eastern side of the channel, running at such speed as to severely 
injure th€ Hesperos, tearing away most of her own running gear, 
navigating machinery and appliances, and sheered over to the western 
side of the channel, a distance of 500 or 600 feet, and ran into the 
tow, with such fprce as to sink the Emilie, and seriously cripple the 
Cassie, two of the barges in the tow, both heavily laden. This would 
not have happened had the Arethusa been navigating at the speed 
and with the care required of her under the circumstances. She 
had seen the anchored ship a mile or more away, and, while it is true 
she did not at first observe the ship was at anchor, she at least should 
have discovered she was not approaching. She observed, when she 
was as much as a quarter of a mile away, that her stem was swing- 
ing out into the channel across her bow, and while the Arethusa's 
navigators claim that they did not see her anchor chain until she was 
some 300 feet of her, and that she, about that time, swung more rap- 
idly out into the stream, still the court cannot but be impressed with 
the fact that her exact position would have been, if it was not ac- 
tually, discovered in ample time to have avoided the collision, by the 
exercise of reasonable vigilance by the navigating officers of the Are- 
thusa. It seems entirely clear, from the Arethusa's own account of 
the transaction, that her master thought he had sufficient room to pass 
between the stern of the Hesperos and the passing tug and tow, and 
he attempted to do so, when good seamanship, prudence, and the 
exercise of proper care and caution would have forbidden his so 
doing. He should have so navigated, at least, as to have been able 
to keep his ship under easy control at all times, to prevent the hap- 
pening of just such an occurrence as took place; and certainly he 
should not have attempted to proceed at such rate of speed as the 
evidence, and the result of what happened, indicates he was making. 
The government's proctor, Assistant District Attorney Hiram M. 
Smith, who actively conducted the litigation for the United States, 
ably and earnestly insisted that, assuming the navigation of the Are- 
thusa to have been imprudent, still that no harm would have resulted 
therefrom, and the disaster would not have occurred, but for the 
imprudent act on the part of the Hesperos in accelerating the move- 
ment of that ship into and across the channel, at a time when it was 
too late for the Arethusa to avoid the accident, and that this was the 
sole cause of the collision, or certainly contributed to it, for which the 
Hesperos should, at least in part, share the burden. 
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There is force, of course; in this contention. Still, having regard 
to the law and rules of navigation properly applicable, and due regard 
to what maritime skill, prudence, and forethought required of the Are- 
tliusa, it should not be adopted. The testimony as a whole, in the 
view taken by the court, does not sustain the position that a sudden 
acceleration of the movement of the Hesperos materially aided to 
bring about the accident. It is true the Hesperos was continuing to 
angle out into the stream, and it may be immediately preceding the ac- 
cident she moved somewhat faster, hut not perceptibly so, save as tes- 
tified to by those on the Arethusa; still no such close shave as that 
should have been taken by the Arethusa. The obligation imposed 
upon her «s an unincumbered ship was to avoid as well the risk of 
collision, as the collision; and she should have properly discharged 
her duty in this respect, going with the tide against her, in broad day- 
time, without wind or other conditions to obstruct h^r, she ought not 
to have so placed herself in respect to the Hesperos and the Gwalia as 
to have gotten into collision with them. She voluntarily assented to 
the proposal of the tug and tow to take her side of the channel, when 
she knew the Hesperos was on the other side, and knew that she 
would have to pass between the two ; and she should at that time, or 
certainly later, instead of attempting to pass, have stopped and re- 
versed her engines and sounded danger signals. It is true she did 
not hear the danger signal from the Hesperos, nor did those on the 
Gwalia, though doubtless such signals were given, but "at a time when 
the other vessels were too far away to hear them. But that is im- 
material here, since the Hesperos was seen in full view when a mile 
away. 

Moreover, the Arethusa should have anticipated the danger aris- 
ing from unusual or erratic occurrences in connection with the 
movement of the Hesperos, and not have so navigated as to have be- 
come entangled with her upon such conditions happening, either from 
her own undue speed, or from proceeding in too close proximity to 
the ship angling out in the channel. The Maryland (D. C.) 182 Fed. 
831. The opinion of Mr. Justice Brown, speaking for the Supreme 
Court, in The New York, 175 U. S. 187, 207, 20 Sup. Ct. 67, 75 
(44 L. Ed. 126), is so appropriate that it deserves quotation again, 
though it has been so often repeated. He said : 

"The lesson that steam vessels must stop their engines In the presence of 
danger, or even of anticipated danger, Is a hard one to learn; but the fail- 
ure to do 90 has been the cause of the condemnation of so many vessels that 
it would seem that these repeated admonitions must ultimately have some 
effect." 

The following decisions from this district: The Richmond, 114 Fed. 
208, 213; The Georgetown, 135 Fed. 854, 858; and The Hawkhead, 
248 Fed. 780 — sustain the conclusions herein reached. 

It follows, from what has been said, that the Arethusa is solely lia- 
ble for the happening of the disaster in this case, and a decree so 
ascertaining will be entered on presentation. 
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In re KITZEBOW. 

(District CJourt, B. D. Wisconsin. April 6, 1918.) 

Cebtiorabi e=s>2i — Selbcttvie Sesyiob Act— Dsiwubd Olassiucation — Geb- 

TIORABI TO DbAFT BoABDS. 

Certiorari will not issue to review the action of local and district draft 
boards in making determination as to deferred classification imder ex- 
ecative regulations promulgated under the Selective Service Act, for the 
act creates a system for executive enforcement, and proceedings of the 
draft boards, as to those within scope of the act, are not in the same cate- 
gory as those of quasi judicial tribunals 

At Law. Petition by George O. Kitzerow for writ of certiorari, to 
be directed to the Local Board, Division No. 10, of the City of Mil- 
waukee, and District Board No. 1, for the Eastern District of Wis- 
consin. Application denied. 

This is a petition for a writ of certiorari to be directed to local board, di- 
vision No. 10, of the dty of Milwaukee, and district board No. 1, for the 
Blastern district of Wisconsin, commanding them to certify to this court for 
its review and determination the case of the petitioner in respect of his dis- 
position as a registrant for military service. The petitioner was required to 
give notice of application, and the matter has been heard upon the appear- 
ance of the petitioner by counsel and the rei^ective boards by the United 
States attorney. 

The petitioner is a natural-bom citizen of the United States, of the age of 
24 years, resident in Milwaukee, and, being subject to registration for mili- 
tary services, did, on June 5, 1917, register with the proper local registra- 
tion board. The petition recites the creation of the local and district boards 
named as respondents, and, after reference to the authority contained in the 
Selective Service Act (Act May 18, 1917, a 15, 40 Stat 76) for the executive 
promulgation of rules and regulations, as well as the Jurisdiction of the sev- 
eral boards authorized to be created, cites from the rules and regulations 
prescribed the following: 

'•Sec. 70. Reason for and Effect of OlasH/lcation. — ^The military needs of 
the nation require that there be provided In every community a list of names 
of men who shall be ready to be called into service at any time. The econom- 
ic needs of the nation, while deferring to the paramount military neces- 
sity, require that men whose removal would Interfere with the civic, family, 
industrial, and agricultural institutions of the nation shall be taken in the 
order in which they best can be. spared. For this reason the names of all 
men liable to selection shall be arranged in five classes," in the Inverse order 
of their importance to the economic interests of the nation, which include 
the maintenance of necessary industry and agriculture and the support of 
dependents. The group of registrants within the Jurisdiction of each local 
board is taken as the unit to the classified. Within each class the order of 
liability is determined by the drawing, which has hitherto assigned to every 
man an order of availability for military service relative to all men not per- 
manently or temporarily exempted or discharged. The effect of dasslflcatlon 
in class 1 is to render every man so dasBifled presently liable to military 
service in the order determined by the national drawing. The effect of classi- 
fication in class 2 is to grant a temporary discharge from draft, effective un- 
til class 1 in the Jurisdiction of the same local board is exhausted. The ef- 
fect of classification In class 3 is to grant a temporary discharge from draft, 
effective until classes 1 and 2 in the same local board are exhausted; and, 
similarly, class 4 becomes liable when classes 1, 2, and 3 are exhausted. 
The effect of classification in class 5 is to grant exemption or discharge from 
draft. The term 'deferred classification,' as used in these regulations, is 
equivalent to the term temporary discharge.' ** 

The petition further refers to the authority granted in section 4 of the act 
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of Ck>ngress for executive exclusion or discharge from the selective draft of 
all "those in a statu3 with respect to persons dependent upon them for sup- 
port which renders their exclusion or discharge advisable," and then quotes 
the following further executive regulation respecting clas^cation in respect 
of dependency: "Section 4 of the Selective Service Law exempts no person 
from military service on the ground of dependency. It only authcHizes the 
exclusion or discharge from draft of 'those in a status with respect to per- 
sons dependent upon them for support which renders their exclusion or dis- 
charge advisable.' The present scheme is designed by the creation of sev- 
eral classes arranged in the order of their availability for military senice 
to defer the induction into the army of registrants upon whom other persons 
are mainly d^endent for support until persons without actual dependents 
have been called. While an actual dependency must be established before 
any kind of discharge can be granted, there are certain conditions of de- 
pendency which it is advisable to recognize to a fuller extent than others. 
The present dassiflcation is designed to afford the maximum of protection 
to dependent relatives consistent with the military necessity of the nation. 
It is to be recognized that war must bring inconvenience and sacrifice to alL 
No person has a right to refuse to sacrifice luxuries; on the other hand, it 
is not the intent of the law to deprive the dependents whom the law and 
regulations are designed to protect of a reasonable adequate support. No 
definite degree can be given to the meaning of the term 'reasonable adequate 
support' as used in the classification rules and schedules. The adjustment of 
these relations must be left to local boards, who have abundantly shown that 
they will approach each case with sympathy and common sense, and while 
defending the Interests of the nation from selfish and false claimants, on the 
one hand, will afford the decent protection here designed for meritorious 
claimants on the other." 

Further reference is made to an executive regulation providing that "any 
registrant who has aged and infirm or invalid parents, • ♦ * mainly 
dependent upon his labor for support, shall, under the classification rules, be 
placed in class 3 by the local boards"; that petitioner, obediently to the regu- 
lations respecting answer of the "questionnaire," with which we are all 
familiar, returned and filed his with the respondent local board, division No. 
10, wherein, and upon concurring and supporting affidavits required by the 
rules and regulations, he made due claim for exemption or deferred dassifi- 
, cation, averring that he should be placed in division B of class 3, and that 
upon such answers and accompanying affidavits he was entitled to such classi- 
fication, but that the respondent local board "upon consideration of the an- 
swers and aflldavits contained in the questionnaire,** erroneously classified 
the petitioner in class 1, division A, as being a single man without dependent 
relatives, and which classification by said local board is contrary to the 
proof submitted by him ; and that subsequently he took an appeal to the re- 
spondent district board, which affirmed the ruling of the local board, where- 
upon an application was made for rehearing and re-examination of the case, 
all of which was denied. 

The petitioner seeks through this proceeding to review the action of the 
respective boards, to the end either of obtaining an order directing a change 
of classification or a reconsideration of his case by the boards upon the 
proffered testimony. 

Lenicheck, Bossel & Wickham, of Milwaukee, Wis., for petitioner. 
H. A. Sawyer, U. S. Atty., of Milwaukee, Wis., for the United 
States. ' 

GEIGER, District Judge (after stating the facts as above). The 
question is: Should a writ of certiorari issue to draft boards upon 
facts such as are presented in the present petition? Counsel for the 
petitioner rests his case wholly upon utterances found in opinions of 
judges dealing with applications for writs of habeas corpus or for 
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writs of injunction, seekingf to test or to restraift theaxrtrcm of district 
boards. Thus, in the Angelus Case (C. C. A. 2d Circuit) 246 Fed. 54, 
158 C. C. A. 280, Rogers, Circuit Judge, said : 

"We do not, however, agree with the statement of the District Judge, here- 
tofore quoted, that there can be no interference of the courts in the action of 
these boards. We think a decision of the boards is final only where the board 
has proceeded in due form, and where the party involved is given a ftiir op- 
portunity to be heard and to present his evidence. But, if an opportunity to 
be heard should be denied, there can be no doubt as to the right of the ag- 
grieved party to come into the courts for the protection of his rights. And 
we do not believe that the District Judge meant to say that a decision must 
be regarded as final under such circumstances. The law coyrts have a gen- 
eral superintending control by certiorari over all inferior tribunals acting 
in a Judicial or quasi judicial character; and jurisdiction is not entirely 
taken away by the words of the statute, which declares that the judgment of 
the inferior tribunal shall be final." 

Manifestly, cases dealing with individuals who aver that by reason 
of the express provisions of the Selective Service Act they are not 
within, but are left without, the entire scope of the act> as prescribing; 
and imposing liability to military service, are not pertinent. It may 
readily be conceded that, where the law imposes no obligation upon an. 
individual, the courts must be open to his resistance of any effort to 
impose its obligations upon him. But the present case deals with an 
individual whose status is admittedly within the reach of the law. In- 
deed, he professes his willingness to submit to its obligations, but seeks 
for the time being to assert a right resting solely upon an executive reg- 
ulation fixing and establishing conditions or considerations for classifi- 
cations, and hence order and priority of call. With this as the case, 
should the courts exercise jurisdiction by certiorari to correct the mis- 
application of the executive regulations, and to enforce, as the petition- 
er's right, the regulations as they may be applicable to the facts pre- 
sented by him in court ? 

Undoubtedly, Congress,' by detailed enactment, or the Executive, 
with or without detailed regulation, could have imposed the service ob- 
ligation upon all individuals within the scope of tM law, without any 
attempt to establish order or priority based upon considerations per- 
taining to the individual or to the service or the needs of the nation.. 
In other words, this power, existing as it did in Congress, might have 
been exercised and exerted by detailed provisions of the law, or might 
have been, as it was, delegated practically in its entirety to the Execu- 
tive. It is my view that the character of the legislation is such that it 
never was intended, by conferring upon the Executive the full power 
and discretion to determine the matters which are now comprehended 
within the executive regulations, to reserve to the individual who Is 
within the scope of the law, as a matter of legal right, subject to be en- 
forced and vindicated in the courts, these very regulations which, in 
executive discretion, need not have been made at all, or, in like discre- 
tion, may be varied from day to day. The draft boards are purely ex- 
ecutive agencies, and their error, committed against those who are 
within the draft law, is executive error in the enforcement of discre- 
tionary regulations ; and I do not believe that it was or could be the 
congressional intent that these executive agencies, constituted, as ol> 
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served, to carry out an unlimited discretion, were or are to be consid- 
ered in the light of quasi judicial tribunals, discharging functions which 
pertain to everyday legal rights of a citizen. It would imperil the 
whole scheme, congressional and executive, in respect of the working 
of the Selective Service Law ; and for these reasons I shall decline to 
take jurisdiction of the application for the issuance of the writ. 



UNITED STATES v. MAYER. 
(DlstricTCourt, W. D. Kentucky, at Owensboro. May 6, 1918.) 

1. Abity and Navy ^=»40— Espionaos Act— Intewtv-BJvidbncid— I. W. W. 

CERTinCATE. 

Mere possession of an "I. W. W." certificate by one using abusive lan- 
guage against the United States and the President, without testimony 
of the real alms and purposes of that organization has no tendency to 
prove a charge against him, under Espionage Act, § 3, for willfully caus- 
ing or attempting to cause insubordination, etc., in military or naral 
forces. 

2. Abmt AND Navy ^=»40 — ^Espionage Act>— Causing Insubobdination, etc., 

IN "MiLITABY OB NAVAI. FoBCES." 

Men, merely because between the ages of 18 and 45 years, are not in 
the military or naval forces of the United States, within Espionage Act, 
i 3, denouncing willfully causing or attempting to cause insubordina- 
tion, etc., in such forces. 

TEd. Note. — For other definitions, see Words and Phrases, First Series, 
Military Forces; Naval Forces.] 

3. Abity and Navy ^=^40— Espionage Act— Whjjtuixy Obstbuctino Re- 

CBUiTiNG OB ENLiflTMENT— Intent. 

Willful obstruction of, or willful attempt to obstruct, the recruiting or 
enlistment service, within £}spionage Act, { 3, involving intent, is not 
proved by mere use of abusive language against the United States and 
the President among laborers of military age, at a place where no re- 
cruiting or enlistment service was going on or was in contemplation. 

Criminal prosecution under the Espionage Act by the United States 
against Frank Mayer. Defendant's motion for directed verdict sus- 
tained. 

P. B. Miller, Dist. Atty., and S. M. Russell, Asst. Dist Atty., both 
of touisville, Ky., for the United States. 
Ernest P. Rowe, of Owensboro, Ky., for defendant. 

WALTER EVANS, District Judge. There are two counts in the 
indictment in this case, only the first of which need receive any atten- 
tion, inasmuch as it is practically conceded that the testimony does not 
establish the charge made in the second count. Leaving out of view 
the latter count, the indictment is based upon section 3 of the Espionage 
Act, approved June 15, 1917, and which, so far as pertinent, is as fol- 
lows: 

"Whoever, when the United States is at war, • • • shall willfnlly 
cause or attempt to cause insubordination, disloyalty, mutiny,, or refusal of 
duty, in the mUitary or naval forces of the United States, or shall willfully 

^s^For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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obstmct the recruitiiig or enlistment service of the United States* to the in- 
Jury of the eerylce of the United States, shall be punished/' etc 40 Stat 
219, c. 30. 

Charging generally in the one count these two ojffenses, the indict- 
ment avers : 

''That said Frank Mayer did then and there use vile, abusive, and insulting: 
language concerning the United States, the President of the United States, 
and the citizens of the United States, and did th^i and there state that he 
would like to destroy the United States, and that If he were put in the army 
he would kill American soldiers and fig^t for the Kaiser, the leader of the 
enemies of the United States, and did Uien and there make other statements 
obviously intended to arouse discontent and disaffection with the conduct of 
the war among those who should hear said statements, and did use the lan- 
guage tending to promote and cause an insubordinate, disloyal, and mutinous 
spirit in the military and naval forces of the United States, and said state- 
ments were made in a construction camp of the Illinois Central Railroad 
Company, at Providence, Ky., in the presence and hearing of a large number 
of men who constituted a part of the national forces of the United .States, 
and liable to perform military duty in the service of the United States, and 
In the presence and hearing of divers other persons, the names of which said 
men liable to service and said other persons are to the grand Jurors afore- 
said unknown, and said statements were made by said Frank Mayer with the 
purpose and Intent of causing and attempting to cause insubordination, dis- 
loyalty, mutiny, and refusal of duty as aforesaid." 

The undisputed testimony showed that the defendant and all those 
who, it is supposed, heard what he said, were laborers employed in the 
work of building a short br^ch of the Illinois Central Railroad from 
Providence to T^wson Springs, in Kentucky. These persons were all, 
at the time, engaged as laborers in the construction work, of the rail- 
road company near the first named of those towns, but at the moment 
all were off duty and in the camp. No recruiting nor enlistment serv- 
ice of the United States was going on or was in contemplation there, 
nor was any part of the military or naval forces of the United States 
present when the alleged acts were done, nor when the utterances were 
made, unless all those personages present who were between the ages 
of 18 and 45 years, by virtue of that fact alone, are to be held to be 
part of the "military or naval forces of the United States" within 
the intent and meaning of the statutory provisions set forth above. 

Other testimony tended to show that the defendant, in the presence 
of the persons described, and in the construction camp, used language 
abusive of the United States and of the President, which is much too 
indecent to be here inserted. The defendant vehemently denied the 
use of any of the language imputed to him ; but as he, at the close of 
all the testimony/ moved the court to direct a verdict of not guilty, 
we shall, for the purposes of that motion, assume the truth of all 
the testimony offered by the United States. Except as we have stat- 
ed it to be undisputed, the testimony was limited to showing the dis- 
gustingly abusive character of what was said, and that at least 
two of the la.borers at the camp who testified they heard what was said 
were persons 18, but imder 45, years of age, and that others who 
heard it, but who did not testify, were described as appearing to he 
between those ages. 
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[1] No one of the persons present had ever been drawn or called 
into service under the Selective Draft Act (Act May 18, 1917, c. 15, 
40 Stat. 76) or otherwise. It was, however, shown that the defend- 
ant had on hirn when arrested a certificate of membership in the In- 
dustrial Workers of the World (I. W. W.), though no testimony was 
offered as to what the real aims and objects of that organization were, 
except as shown by the certificate of membership. This testimony 
was objected to by the defendant, but the questions thus arising were 
left open for decision when the whole case should be developed, and 
we may now express the opinion tliat this mere certificate, without 
more,, had no tendency to support the charge in the indictment, and 
the objection is sustained. 

In this situation the decision of the pending motion must turn up- 
on the two inquiries: (1) Whether the mere abuse of the United 
States or of the President in the grossly indecent language used by 
the defendant was sufficient to establish the charges made in the in- 
dictment ; and, (2) whether all persons between the ages of 18 and 
45 by virtue of that fact alone are, under the statute, made actual 
parts of the military and naval forces of the United States within the 
meaning of this criminal statute, which established general rules re- 
quire to be somewhat strictly construed. The occurrences were shown 
to have taken place on December 31, 1917, at which time there was no 
statute in existence which made abuse of the United States or of the 
President a criminal offense, and as the use of this language was the 
only thing done, and was accompanied by •no other act, did this, under 
the facts shown, establish the charge that the defendant "willfully 
caused or attempted to cause insubordination, disloyalty, mutiny, or 
refusal pf duty in the military or naval forces of the United States," 
or did it establish the charge that the defendant did "willfully" ob- 
struct the recruiting or enlistment ser\'ice of the United States, wher 
nothing of the sort was going on or was in contemplation at that point? 

[2, 3] It was energetically argued on behalf of the government that 
it did so, becausfe it was claimed that under the law every man in the 
countr}'- between 18 and 45 years of age and not an alien enemy was, 
by virtue of that mere fact, already in the military or naval service. 
To so hold would he a very forced construction. Grant that all such 
persons are thereby liable to be put into that service if called, never- 
theless we are clearly of opinion that they are not yet in law or in 
fact "in the military or naval service of the United States" within the 
intent and meaning of section 3 of the Espionage Act. Nor under 
the circumstances shown can the use of such abusive language merely 
of itself and without more be held, under the circumstances indicated, 
to sufficiently prove a "willful" obstruction, or a willful attempt to 
obstruct, the recruiting or enlistment service of the United States. The 
persistent use of the word "willful" in the statute clearly shows that 
the intent to do the forbidden thing must be then in the mind or pur- 
poses of the accused. 

For these reasons, our duty is to sustain the motion, and the jury 
will be directed to find the defendant not guilty. 
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VANEK V. OHIOAGO GREAT WESTERN R. CO. 

(District Court, N. D. Iowa, B. D., at Dubuque. September 25, 1W8.) 

No. 142. 

New Trial €=»75(5) — Inadequate Damages. 

Where, in action for destruction, by railroad car, of auito, and killing of 
its driver, contributory negligence might well have been found, plaintiff 
will not be gi^n new trial because of verdict for |1 ; it not clearly indi- 
cating finding of absence of contributory negligence, and inadequate dam- 
ages from prejudice, passion, or misconduct. 

At Law. Action by Thomas Vanek, administrator of Adolph T. 
Zemanek, deceased, against the Chicago Great Western Railroad 
Company. On plaintiff's motion for new trial. Denied. 

F. B. Blair, of Manchester, Iowa, and Trewin, Simmons & Trewin, 
of Cedar Rapids, Iowa, for plaintiff. 

Geo. T. Lyon, of Dubuque, Iowa, and Carr, Carr & Evans, of Des 
Moines, Iowa, for defendant. 

REED, District Judge. The plaintiff, as administrator of the es- 
tate of Adolph T. Zemanek, deceased, sued the defendant railroad 
company for its alleged negligence in causing the death of plaintiff's 
intestate and the destruction of his automobile. A trial to a jury 
resulted in a verdict in favor of the plaintiff for $1, and plaintiff 
moves for a new trial solely on the ground of the inadequacy of the 
verdict. 

The negligence of which the plaintiff complains is that the moto- 
neer or engineer of a motor car of the defendant, which it was op- 
erating on its railroad, was driven by the motoneer at a danger- 
ous and excessive rate of* speed upon the railroad where it crosses a 
public highway in Delaware county, this state, and collided with an 
automobile the deceased was driving on such highway over the rail- 
road crossing, demolishing the automobile and killing the plaintiff's 
intestate, to" the damage of his estate, in the sum of $300 as the val- 
ue of the automobile and $15,000 for his untimely death. In its an- 
swer the defendant denies all negligence upon its part and of its mo- 
toneer, and alleges that the deceased was guilty of negligence which 
directly contributed to the injuries of which the plaintiff complains. 
At the close of the testimony the defendant moved for a directed 
verdict in its favor, upon the ground that the evidence conclusively 
shows that the accident and resulting injury to the deceased and his 
property arose from his own neglect, which directly contributed to 
his death and the destruction of his automobile. This was the prin- 
cipal question on the trial, for the evidence as to defendant's neg- 
lect, and that of its motoneer, was amply sufficient to take that ques- 
tion to the jury. 

At the place of the accident the railroad runs east and west, and 
the highway north and south. The deceased approached the rail- 
road from the south in the forenoon of a clear day in August, 1917; 

^=»For other cases see same toplo & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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and from a point on the highway a mile south of the railroad the . 

crossing was in plain view, and so was the railroad for more than a | 

mile to the west and until within about 30 rods of the railroad cross- | 

ing, and from that point trees and some brush along the highway ! 

partially obscured the view of the railroad to the west until within 30 \ 

feet or so of the crossing, from which distance of 30 feet there was 
a plain view of the crossing, and of the railroad to the west for a 
distance of more than a mile; the grade of the railroad being some 
feet above the level of the highway. The deceased was of middle 
age, in robust health, in full possession of his sight and hearing, fa- 
miliar with the railroad and highway where they cross each other, 
and as he arrived within the 30 feet of the railroad, had he looked I 

to the left, there was nothing to obscure his view of the railroad upon 
which the motor car was approaching, and as he drove the automo- ! 

bile upon the track it was struck by the motor car, which carried 
it several rods along the railroad to the east, demolishing it, and in- 
juring the deceased to such an extent that he died shortly thereafter. 
This is a brief statement of the testimony upon which the question 
of the contributory negligence of the deceased was submitted to the 
jury under an instruction (to which no exception was taken): 

"That if the Jury found from the evidence that the deceased was guilty of 
negligence that in any degree contributed to the accident, which resulted In 
his death and the destruction of the automobile, the plaintiff cannot recover, j 

and your verdict must be for the defendant; but if you find from the evi- 
dence that the deceased was not so guilty of negligence, then the plaintiff 
would be entitled to recover from the defendant, tor the benefit of the estate, , 

the damage to the automobile and because of the untimely death of the de- 
ceased, as shown by the evidence." i 

The plaintiff contends that the verdict of $1 in his favor is con- 
clusive that the jury found the deceased was free from contributory 
negligence, and, having so found, that its' verdict should have been 
for the plaintiff in a substantial amount, instead of a mere nominal 
sum. If it could be fairly said that the verdict established that the 
deceased was not guilty of contributory negligence, the contention 
of the plaintiff might be upheld; but the verdict is conclusive that 
the plaintiff was not, under the testimony and instructions, entitled 
to recover any damages, and the only reasonable inference is that 
they found deceased was guilty of contributory negligence, and upon 
that question the finding was in ftict for the defendant; but the de- 
fendant or its motoneer, under the testimony, was also negligent, 
and the jury might well have believed that defendant should pay the 
costs of the action, and that a verdict of $1 would authorize the court 
to tax the costs to the defendant. This inference is more reasonable 
than that the jury deliberately intended to disregard the testimony 
and the court's instructions. 

The deceased left no wife, child, parent, or other dependent 
relative surviving him, but only collateral heirs; and it is obvious 
that the jury did not intend to allow the plaintiff any substantial 
damages, and allowed only a sum that would authorize a judgment 
against the defendant for costs. But, whatever may have prompted 
the verdict for $1, it is the settled rule of the federal courts that dis- 
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puted questions of fact are to be found by the jury, and such findings 
will not be disturbed by the court, unless it was the result of passion, 
prejudice, or some manifest misconduct. It cannot fairly be said 
that this verdict of $1, under the circumstances of this case, indicates 
either passion, prejudice, or misconduct on the part of the jury; it 
is more indicative of a purpose to authorize a judgment for costs 
only against the defendant, which might prove acceptable to the par- 
ties and thus end this controversy. See Kelley v. Penn Ry. (C. C.) 
33 Fed. 856. If the verdict in this case had been for the defendant, 
that finding would have had ample support in the testimony, upon 
the ground that the deceased was guilty of contributory negligence; 
and it is quite obvious that the verdict of $1 was to carry the costs 
against the defendant, and so long as it does not complain the verdict 
should not be set aside at the instance of the plaintiff. 

The plaintiff cites in support of his contention Schrader v. Hoover, 
87 Iowa, 654, 54 N. W. 463, Tathwell v. City of Cedar Rapids, 122 
Iowa, 50, 97 N. W. 96, and Carter v. Wells Fargo & Co. (C. C.) 64 
Fed. 1005. In the Iowa cases the verdicts were set aside by the trial 
court and were affirmed by the Supreme Court upon the well-settled 
rule in Iowa that the. discretion of the trial <iourt in interfering with 
verdicts will not ordinarily be disturbed by the appellate court. It 
may be conceded that Carter v. Wells Fargo & Co. (C. C.) 64 Fed. 
1005, supports the plaintiff's contention. But as against that we may 
cite Reading v. Tex. & Pac. Co. (C. C.) 4 Fed. 134; Lancaster v. 
Providence & S. S. Co. (C. C.) 26 Fed. 233; Olek v. Fern Rock 
Woolen Mills (C. C.) 180 Fed. 117; Hubbard v. Mason City, 64 Iowa, 
245, 20 N. W. 172; Talty v. City of Atlantic, 92 Iowa, 135, 60 N. 
W. 516; Young v. Great Northern Ry. Co., 80 Minn. 123, 83 N. W. 
32. The rule of the federal courts is fairly stated in Lancaster v. 
Providence & S. S. Co. (C. C.) 26 Fed. 233, 234, where it is said of 
the evidence in that case : 

"The evidence would warrant a much larger verdict beyond a doubt. In- 
deed, It may be said that, had the assessment been made by the court, the 
recovery would have be^i considerably in excess of the sum awarded by the 
jury. But the question of damages was for the Jury. A wide discretion was 
allowed them, and the court should be clearly convinced of the rectitude of Its 
position before trespassing upon their peculiar domain.* ♦ • ♦ The verdict 
should not be disturbod, even though the court may regard it as inadequate, 
unless something Is shown which indicates that the jury were actuated by 
passion, pre.iudice, or corrupt motive, or that they made an important and 
manifest mistake. There is nothing here upon which to found such a con- 
clusion — [citing authorities]." 

The practice, especially of the federal courts, to not interfere with 
findings of juries on questions of fact, unless prompted by prejudice 
or manifest misconduct is well settled. See Fox v. Chicago Great 
Western R. R. (D. C.) 207 Fed. 886. 

The motion for new trial is denied, and plaintiff excepts. It is 
ordered accordingly. 
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TUCKER ▼. ELWIETjIm 

(District Conrt, E. D. Pennsylvania. September 23, 1918w) 

Naa 

Wharves «=>20(2) — Injubt to YESSEii — Unsafe Bottom — ^LiABiLmr. 

Resi)ODdent, who, knowing conditions and assuring libelant, Ignomnt 
thereof, that they were safe, invited him to berth his barge at a wharf 
for unloading, held liable for injury from grounding on obstructions alCHig- 
slde the pier, on ground that it occurred while she was moving there in 
accordance with his directions. 

In Admiralty. Suit by Bernard Tucker against Samuel P. ElwelL 
Sur trial hearing on libel, answer, and proofs. Decree for libelant 

George P. Rich, of Philadelphia, Pa., for libelant. 
Willard M. Harris, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The principle of law invoked by the 
libelant is that one who, for his own benefit, induces another to bring 
a vessel to a wharf apparently or represented to be adapted to the safe 
mooring of the vessel, may be held liable for injuries to the vessel 
caused by obstructions unknown to the master. In Smith v. Burnett, 
173 U. S. at page 433, 19 Sup. Ct 442, 43 L. Ed. 756, the general prin- 
ciple, with its qualifications, and the supporting considerations, are 
fully stated. The ground of liability, it will be observed, is not re- 
sponsibility for the creation or continued existence of the obstruction, 
or control of the local situation, but inducing another to unwittingly 
meet with injury, the danger of which is known. Woodbum v. Sheehy, 
240 Fed. 952, 153 C. C. A. 638, cited by respondent, illustrates the dis- 
tinction. 

There is no dispute as to the principles of law applicable. The con- 
troversy is over the fact, not of injury, but how it came to be incurred. 
The facts are found to be : 

(1) The respondent assumed to know the condition of the berth 
which the barge of the libelant was to occupy, and did in fact have such 
knowledge. 

(2) Respondent invited libelant to berth the barge at the wharf, pro- 
vided for its unloading, assuring the libelant that conditions were such 
as to justify him in believing, as he did believe, that the berth was a 
safe one. 

(3) The injury to the barge resulted from obstructions existing, not 
at the place at which the barge was to be unloaded, but near to the 
berth provided, and the obstructions were encountered before the un- 
loading berth was reached. 

Discussion and Further Findings. 

There is little, if any, controversy over the facts, so far as above out- 
lined. The diflfering versions relate to what happened between the time 
of an interruption of the effort to berth the barge and the sustaining 
of the injuries. The barge had been brought to a wharf at Pennsville. 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests it Indexes 

Digitized by VjOOQIC 



TUCKEB v. BLWSLL 875 

The general location and wharf conditions were that there was a con- 
struction extending from the shore into the river on the up-river, or 
what, in the evidence, is called the north, side of which was the place 
provided for the unloading of the barge. At the outer end of the en- 
tire construction a wharf pier head extended from the upper or north 
side at right angles to the main construction. The barge was brought 
around the end of this pier head, and the attempt was then made to 
have her drop back toward the shore to a position from which she 
could be warped alongside of the bulkhead wharf, where she was to 
be unloaded. This pier head was. about 30 feet on its end face, and a 
little more than that in its extension upstream. The whole wharf con- 
struction extended into the river a little over 300 feet, and the place 
at which the barge was to be unloaded was about midway of the whole 
length of construction. In the attempt to drop the barge astern toward 
the shore, she grounded, so that the effort to warp her into the desired 
place at the wharf was for the time given up. 

There is nothing in the case to indicate that there was any obstruc- 
tion which would have caused injury to the barge after she had reach- 
ed the berth provided for her. There were, however, such obstructions 
on the bottom near the wharf, further out from the shore. These ob- 
structions were present from the corner formed by the extension. of 
the pier head from the main construction for some distance toward the 
shore and out from the wharf. It was these obstructions which caused 
the injuries to the barge. 

The real controversy is over the question of how the barge came 
upon the obstructions. The operation of warping the barge into its in- 
tended place was under the general charge of the respondent, who was 
present and gave the master directions as to the movement of the barge. 
The theory of the libelant is that the boat stuck upon the obstructions 
in the act of being moved, in accordance with the directions of the re- 
spondent. The theory of the respondent is that the barge had merely 
grounded at the stem, and was in a perfectly safe place, in which she 
could have rested upon the bottom without injury, and that she was 
injured because the master of the barge, in disregard of the directions 
of the respondent to let the barge remain where she was until the rise 
of the tide would permit of her being moved, attempted to swing her 
around nearer the wharf, and thus brought her against the obstruc- 
tions. This change of position, it is averred, took place in the ab- 
sence of the respondent, and brought about the damage done. 

Our finding upon this point is influenced by, among other considera- 
tions, two features of the case. One is that there does not appear to 
have been any occasion for the master of the barge to have changed the 
position of his boat, and nothing to have induced him to desire to do so. 
On the contrary, there is an unlikelihood he would move the barge into 
a dangerous place, against which he had been warned by the respond- 
ent. The other is the difficulty he would have had in his effort to move 
the boat after she was so firmly stuck on the bottom that she could not 
be moved by him with the aid of the respondent. 

The following additional fact findings are made, after a considera- 
tion of all the evidence : 
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(4) The barge was injured by grounding upon obstructions while 
moving, as directed by the respondent. 

(5) Neither the libelant nor the master of the barge had knowledge 
of the danger of damage to the boat, but in taking her where she was 
taken the master was obeying the instructions of the respondent, and 
was relying upon his assurance that the movement which brought her 
up against the obstructions was one which tould be made in safety. 

(6) The respondent knew of the presence of the obstructions, and 
neglected to warn the libelant or the master of the barge of their ex- 
istence. 

Conclusion of Law. 

The conclusion reached is : 

(1) The respondent is answerable in damages to the libelant for the 
loss sustained by him in the injury which the barge suffered, and is en- 
titled to a decree awarding such damages, with costs. The ascertain- 
ment of the amount of the damage has, we understand, been provided 
for. 

The libel is sustained, and a formal decree embodying these findings 
may be submitted. 



THE JOHN J. FREITUS. 

(District Court, W. D. New York. ' September 3, 1918.) 

No. 1121. 

1. Admiralty ^=>101 — Liens — Pbiomtt. 

'Although the season rule appears to have been recognized and follow- 
ed upon the Great Lakes, yet, where a tugboat was actively engaged 
beyond the season, the rule that claimB of equal rank incurred in the 
same calendar year should have equal priority, whUe those in subsequent 
years should have priority over any earlier, is properly applied. 

2. Maritime Liens ^=>87 — ^Repairs — Election of Remedies. 

Where libelant, which repaired a vessel, had a possessory lien, such 
lien merely gives the right to hold the vessel upon which repairs were 
made; and where the possessory lien was interrupted by the libelant's 
enforcement of Its maritime lien. It was an election on the part of libelant 
to rely on its maritime lien, which took the same rank as other supply 
and repair claims for that year. 

In admiralty. Libel by the BuflFalo Dry Dock Company against the 
tug John J. Freitus, her engines, etc. On exceptions to the report of 
the commissioner. Report corrected and affirmed. 

Thomas C. Burke, Roland Crangle, R. E. Babcock, Ellis H. Gidley, 
Lawrence Coffey, and C. H. Baldy, all of Buffalo, N. Y., for claimants. 
Brown, Ely & Richards, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. The libelant in a proceeding in rem 
against the tugboat John J. Freitus claims priority for repairs, under 
the 40-day rule applicable to harbor tugs prevailing in the port of New 
York, and also under an asserted possessory lien, In re Samuel Little, 
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221 Fed. 308, 137 C. C. A. 136. The season of navigation in lake ports 
is generally about seven months in length, but it appears that the tug- 
boat in question was engaged in harbor towing at Buffalo during the 
entire year of 1916 and the fore part of 1917. On January 2, 1917, 
while thus engaged, she negligentiy caused the stranding of the steamer 
Alleghany, damaging her to the extent of approximately $14,081.44. 
The fund in the registry of the court is insufficient to pay such damage, 
or to pay in full £e various claims for repairs and supplies accniing 
after the disaster. Claims were presented and allowed for repairs and 
supplies furnished both before and after the accident. The tugboat 
remained in libelant's possession after the repairs in question until Octo- 
ber 23, 1917, when she was seized by the marshal in this proceeding. 
She was subsequently sold for $4,550. 

The commissioner in his report stated that seamen's wages should be 
paid first, and after that claims for supplies and repairs furnished the 
tug after the disaster to the Alleghany ; all such claims being of equal 
rank. To this finding libelant objects, contending tiiat its repairs to the 
tug in Jime and July, 1917, should be paid prior to other claims for re- 
pairs and supplies furnished prior to the expiration of 40 days from 
October 23, 1917, when this proceeding was begun, and in any event 
that its possessory lien for repairs is superior to all other claims save 
claims for seamen's wages and claims accruing, if any, after June 29, 
1917, when the tug was taken to the dry dock. In considering the lat- 
ter contentions of libelant, the commissioner, George Clinton, Jr., in 
his report states : 

"The Buffalo Dry Dock Company claims priority over the other repair and 
supply liens which accrued during the season of 1917, inasmuch as it held 
possession of the BVeitus while those repairs were being made, and continued 
in possession until the seizure by the marshal, holding the Freitos as security 
for its clain^ Counsel for the Dry Dock Company contends, therefore, that 
the Dry Dock Company has a common-law possessory Uen in addition to its 
maritime lien, which gives it priority over other maritime Hens which would 
otherwise be of equal rank with it. If the possessory lien does entitle the 
Dry Dock Company to priority, it is not deprived thereof by the marshars 
seizure of the vessel. In my opinion, howerer, the possessory lien adds 'noth- 
ing to the maritime Uen. The question does not seem to have been directly 
passed upon by the courts. The cases of The Ulrica (D. C.) 224 Fed. 140, 
and American Trust Company v. Fletcher Company, 173 Fed. 471, 97 C. C. A. 
477, do not decide it. If the claim japon which the possessory lien is founded 
were nonmaritime, the lien would be subordinated to those arising by the 
maritime law, as is apparent from the analogy of a chattel mortgagee in 
possession, or the much stronger case of a purchaser, where, instead of a 
lien, ownership of the property would be in the claimant I therefore hold 
that the claim of Buffalo Dry Dock Company should take equal rank with 
the other r^air and supply claims of 1917." 

[1] In considering the contention that the 40-day rule applies, the 
commissioner states : 

"It has been suggested that the 40-day rule applied upon the Atlantic 
coast should be enforced. There are three rules now applied under varying 
circumstances: The forty-day rule, adopted in the case of harbor vessels 
on the Atlantic cx)ast ; the voyage rule, applied to vessels engaged in oceanic 
commerce; and the season rule, applied to vessels engaged in commerce on 
the Great Lakes. All of these rules are more or less arbitrary; the voyage 
rule being the only one of undoubted antiquity, both the 40-day and the season 
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rules faaTlng been adopted ds matterB of convenience, and the former neTer 
having been adopted heretofore upon the Great Lakes, so far as my Infor- 
mation and investigatloh go. An examination of the authorities show that 
the 40-day rule was adopted on the Atlantic coast in the case of harbor ves- 
sels, as resulting in less inconvenience to vessel men and their creditors than 
any other rule which might be thought to apply. When it was adopted, the 
season rule had never been in force on the coast, inasmuch as there is no 
limited season of navigation there, such as there is upon the Great Lake& 
For many years, however, the season rule has been recognized as applicable 
to vessels navigating the Great Lakes, and to my mind the adoption of the 
40-day rule in Great Lakes ports would result in greater Inconvenience and 
in unsettled business conditions to a greater extent than the adoption of a 
rule analogous to the season rule. It is manifestly Impossible to apply the 
strict season rule to vessels engaged in harbor towing throughout the year, 
and I therefore hold that, in my opinion, the proper rule to be applied is that 
claims of equal rank incurred during the same calendar year should have 
equal priority; those of a later year having priority over those of an ear- 
lier one. This I believe coincides with what business men generally upon 
the Great tiiake's understand to be the law, although I know of no decisions 
heretofore rendered establishing such a rule. The repair and supply <daini8. 
therefore, accruing during the calendar year 1916, are to be given equal 
priority against the fund." 

The commissioner is a proficient and careful proctor in admiralty, 
and I am persuaded of the correctness of his decisions, and therefore 
concur therein. Although the season rule appears to have been in- 
variably recognized and followed upon the Great Lakes (see The City 
of Tawas [D. C] 3 Fed. 170, and The J. W. Tucker [D. C] 20 Fed. 
134), the fact that the tugboat in question was engaged beyond such 
period would seem to justify applying the rule that claims of equal rank 
incurred in the same calendar year should have equal priority, while 
those in subsequent years should have priority over any earlier. 

[2] A possessory lien merely gives the right to hold the tug upon 
which repairs are made, and as such right was interrupted in the pres- 
ent case by libelant's enforcement of its maritime lien, which I think 
amounted to an election of remedies, the claim in question takes equal 
rank with the supply and repair claims of 1917. Benjamin on Admir- 
alty (4th Ed.) § 132; The General Smith, 4 Wheat. 438, 4 L. Ed. 609. 

The Lenahan claim, which was allowed at $33, concededly should 
have been $53, and the decree will make correction. 

The commissioner's report is affirmed. 



BONIFACI v. THOMPSON, Adjutant General, et aL 
(District Court, W. D. WasWngton, N. D. November 1, 1917.) 

1. Bquitt ^=s>16 — Subjects of Jusisdiction, 

The jurisdiction of a court of equity, unless enlarged by express stat- 
ute, Is limited to the protection of property rlg:hts. 

2. Courts ^=>342— J ubisdictton— Federal Courts. 

The United States courts have always recognized the distinction be- 
tween common law and equity under the Constitution as a matter of sub- 
stance, as well as of form and procedure, though both jurisdictions are 
vested in the same courts. 

^s»For other caMs see same topic A KBY-NUMBBR in all Key-Numbered Dlgetts A Indexes 
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t 
8. Injunction ^=»56 — Jurisdictxon— "Pbopebtt Right;** 

Judicial Code, S 24, subd. 14 (Ck)mp. St. 191G, § 991), gives a federal 
court no jurisdiction over a bill to enjoin a local board and adjutant 
general from inducting complainant into military service under tbe Selec- 
tive Service Act, on the ground that interruption of complainant's em- 
ployment would deprive him of a property right, for complainant han 
in no just sense a property right in his employment 

[Ed. Note. — For other dejQnitions, see Words and Phrases, First and 
Second Series, Property Rights.] 

4. Injunction €=»28 — Jubisdiction— Local Deafp Boabd. 

As a local board provided for by the Selective Service Act, is a pub- 
lic body, exercising quasi judicial functions in passing on the right of 
exemption, a court of chancery has no jurisdiction to interfere with' 
such a board's exercise of its function. 

In Equity. Bill by Peter Quarte Bonifaci against Maurice Thomp- 
son, Adjutant General, and W. M. Whitney and others, Local Board 
for Division No. 6, Seattle, Wash. On motion to dismiss. Motion 
granted. 

" Christofer Jacobson, of Seattle, Wash., for plaintiff. 

Clay Allen, U. S. Atty., and Ben L. Moore, Asst. U. S. Atty., both of 
Seattle, Wash., for respondents. 

NETERER, District Judge. Plaintiff filed a bill in equity, alleg- 
ing that he is a "native-born citizen of the kingdom of Italy," bom Sep- 
tember 17, 1886; that he came to the United States on May 13, 1906, 
and declared his intention to become a citizen of the United States 
April 13, 1917; that he has been certified for military service by de- 
fendants Whitney, Conner, and Lee, as qualified .and acting members, 
of Local Board for Division No. 6, Seattle, Wash., under the Selective 
Service Act (approved May 18, 1917 [40 Stat. 76, c. IS]) to defend- 
ant Thompson, Adjutant General; that he filed claim for exemption 
under article 5 of the United States Constitution and article 3 of the 
treaty of commerce and navigation of February 26, 1871, between the 
United States and the kingdom of Italy (17 Stat. 847) as amended Feb- 
ruary 25, 1913 (38 Stat. 1669) ; that said exemption was denied by the 
local board, and also by the Division Board for Division No. 1, West- 
em District of Washington, and prays that defendants be enjoined 
from requiring plaintiff to do military service. 

[1,2] The ■ defendants have filed a motion to dismiss upon the 
ground that the court has not jurisdiction to hear and determine this 
matter, in that the issue involved is one concerning the personal rights 
only, and not any property rights ; that the bill is wholly without eq- 
uity, and the facts stated are nbt sufficient to entitle the plaintiff to 
any relief; that the bill of complaint upon its face shows, that the 
plaintiff does not come into court with clean hands. 

The first question to be determined is whether this is a matter of 
which chancery takes cognizance, 

"The office and jurisdiction of a court of equity, unless enlai^ed by express 
statute, are limited to the protection of rights of prc^ierty." In re Sawyer, 
124 U. S. 200, 8 Sup. Ct 482» 31 U Ed. 402. 
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In the same case Mr. Justice Gray (124 U. S. at page 213, 8 Sup. Ct 
at page 489, 31 L. Ed. 402) quoted from Kerr on Injunctions, as fol- 
lows: 

"'It is elementary law, that the suhject-matter of the Jurisdiction of a 
court, of chancery is dril property.' " 

And again : 

'*Nor has the court of chancery jurisdiction to interfere with the duties 
of any department of government, except under special circumstances and 
when necessary for the protection of rights of property." Sheridan t. Colvin, 
78 111. 247. 

United States courts have always recognized the distinction between 
common law and equity, under the Constitution, as matter of sub- 
stance as well as of form and procedure, and this has been maintained, 
although both jurisdictions are vested in the same courts. Fenn v. 
Holme, 21 How. 481, 16 L. Ed. 198; Thompson v. Railroad Co., 6 
Wall. 134, 18 L. Ed. 765; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
883, 977, 37 L. Ed. 804; Miss. Mills v. Cohn, 150 U. S. 202, 14 Sup. 
Ct. 75, 37 L. Ed, 1052. 

[3] Complainant asserts that special equity jurisdiction has been 
conferred by the Congress in subdivision 14, section 24, of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1092 [Comp. St. 1916, § 
991]) and contends that, the employment of the plaintiff being about to 
be interrupted, he will thereby be deprived of a property right. This 
contention is not sustained Judge Baker, in Taylor v. Kercheval (C. 
C.) 82 Fed. 499, said: 

*** * * And it is dear that the complainant has in no Just sense a right 
of property in his office or employment • ♦ ♦ " 

[4] It must be conceded that the District Board is a public body ex- 
ercising quasi judicial functions in passing upon the right of exemption 
within the provisions of the rules and regulations prescribed by the 
President and the Selective Service Act (approved May 18, 1917), and, 
being such, this court of chancery has not jurisdiction to interfere with 
the duties of the board, exercising functions under another department 
of the government. It is* said that the District Court for the Southern 
District of New York has within a day or so dismissed a like applica- 
tion. I have not had the opportunity of seeing this decision. 

The motion to dismiss is granted. 



THE MEXICO. 

THE FORMICA. 

(District Court, B. D. Virginia. July 13, 19M.) 

1. Salvage ^=s>26 — Compensation for Services— Amount. 

AHowance should not be for entire time consumed in rendering salvage 
services, where time consramed was not a full loss, but to some extent 
part of the route of the ship rendering the services. 
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2. Salvage ^s»27— Compensation fob. Services Rendered. 

In libel for salvage services rendered In towing a bark to anchor, total 
allowance of $20,000 Jield just for services rendered; value of the ship, 
. when salvaged, together with, cargo and freight money, being $81,930. 

In Admiralty. Libel by Charles Christien, master of the steamship 
Mexico, against the bark Formica, to recover for salvage service. 
Decree in accordance with opinion, to be entered on presentation. 

Allen El Jones, of Newport News, Va., for libelant. 
Hughes & Vandeventer, of Norfolk, Va., for respondent. 

WADDILL, District Judge. The libel in this case is filed to re- 
cover for services rendered by the steamship Mexico to the bark For- 
m'ica, commencing on the 13th day of May, 1917, under the following 
circumstances : 

The Mexico was en route from New Orleans to Havre, heavily 
laden with iron billets, cotton, etc., and when some 100 miles to the 
southeastward of Cape Hatteras was signaled by the Formica, then 
in distress, en route from Plymouth, Englan4, to Philadelphia, with 
a cargo of china clay. This was on Sunday, the 13th of May, about 
12 :30 p. m. The weather was such that it was impracticable for the 
Mexico to pass a line to the Formica, and she stood by until the fol- 
lowing morning, about 9:30, when she succeeded in doing so, and 
towed her into Hampton Roads, reaching the Virginia capes the fol- 
lowing Wednesday .morning about 7 :30, and Hampton Roads, off Old 
Point at 1 :55 p. m., where the bark was safely anchored. The Mex- 
ico thereupon proceeded to Newport News, coaled, and took on stores, 
and was detained there until Friday morning at 6 o'clock ; it being im- 
practicable for her to leave before that time, under the war regulations 
then existing. 

That the libelant's claim is one of merit is uncontroverted ; indeed, 
the essential facts showing the meritorious service are all admitted, 
save as respects the value of the bark. The weather, at the time the 
service was undertaken and partly performed, was heavy, involving 
some risk to the salvors. The property saved was in a perilous con- 
dition, and might probably have proven a total loss, but for the for- 
tuitous arrival of the Mexico. The service was timely, promptly, and 
efficiently rendered, and the time taken, as claimed by the libelant, 
was approximately six days, including the time necessary for the ship 
to get back on the across seas course. The libelant claims a direct 
loss of $3,400 a day for the time taken. The Mexico was a large 
ocean-going steamship of 4,885 tons gross, 3,100 net, 354 feet 4 inch- 
es long, 47.6 beam, 27.3 depth, admitted to be worth $1,387,000, and 
her cargo $1,200,000; her freight money due $186,324, and, estimat- 
ing the time usually allowed for making her trips, her earnings were 
$3,400 a day. The Formica was a three-masted bark, iron hull, 226 
feet long, 34 feet beam, 1,145 tons, and 42 years old. Her value is 
the chief subject of dispute. She had on board a cargo valued at $13,- 
586, and her freight money due $3,344, a total of $16,930. Respond- 
ent insists that the bark, in her damaged condition, was not worth 

^s»For other cases see same topic & KBT-NUMBEB In all Key-Numbered Digests ft Indexes 
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more than $30,000 to $35,000; whereas, libelant contends that she is 
worth very largely in excess of that, and at least $100,000, that the 
vessel sold shortly before the service was rendered for $120,000, and 
that she had been repaired at a cost estimated from $90,000 to $134,- 
000, and her present value was $250,000. 

[1] The court's conclusion on the disputed testimony as to the 
value of the ship, when salved, is that it was probably worth $75,000. 
which, with the cargo and freight money, amounting to $16,930, made 
a total value of $91,930, and that the time for which allowances should 
be made for the service should be five, and not six, days, as the time 
consumed in coming to Hampton Roads was not a full loss, it being 
to some extent on the journey; that is, from the Virginia capes to. a 
point intersecting the original course. The libelant claims for six 
days' time of the ship, at $3,400 per day, as actual loss, and $1,749 for 
money expended for ship's supplies and coaling at Newport News, 
made necessary by the departure of the vessel from the original 
course. 

[2] The court is not inclined to award the full $3,400 a day, but 
thinks, on account of the loss of time, five days, at $3,000 a day, should 
be awarded, making $15,000, and on account of expenses and coaling 
$1,000 which sums, and a bounty of $4,000, making a total of $20,000, 
would seem to be a just allowance for the service rendered, taking into 
account the usual considerations that control in salvage awards. 

A decree in accordance with the foregoing will be entered on pres- 
entation. 



tINI1?ED STATES v. DIRECT SALES CO. 

(District Court, W. D. New York. February 6, 1918.) 

Druggists ^=>5 — Misbranding— Offenses. 

Under Food and Drugs Act, S 2 (Comp. gt. 1916, f 8718), declaring tbat 
any person who shall ship In Interstate commerce any article adulterat- 
ed or mlsbranded shall be guilty of a misdemeanor, and for the first of- 
fense fined not exceeding $200, and upon conylction for each subsequent 
offense not exceeding $300, etc., the shipment of seven dlflTerent articles, 
each of which were both adulterated and mlsbranded, cohstltuted fourteen 
. separate, distinct violations of the act, for which separate penalties might 
be Imposed, though the aggregate exceeded $200. 

The Direct Sales Company a corporation, was by information chax^:- 
cd with the offenses of misbranding and adulteration of medicines, 
denounced by the Food and Drugs Act. Fine imposed on each count 

Stephen T. Lockwood, U. S. Atty., and John H. 0*Day, Asst. U. S. 
Atty., both of Buffalo, N. Y. 
Donald Bain, of Buffalo, N. Y., for defendant 

HAZEL, .District Judge. The information in fourteen coimts 
charges the misbranding and adulteration, in violation of the Food 
and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 768 [Comp. St 
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1916, §§ 8717-8728]), of each of seven different medicines (acetanilid; 
calomel ; quinine sulphate ; salol ; sodium salicylate ; elixir iron pyro- 
phosphate, quinine, and strychnine ; and hydriodic acid) contained in 
a single shipment from Buffalo, N. Y., to East Falls Church, Va. 
Defendant company pleaded guilty, as charged in the indictment, and 
the question presented is as to the penalty to be imposed ; defendant's 
counsel contending that but one offense is charged and that there 
should therefore be imposed only a single penalty. 

Section 2 of the act in question makes it an offense to transport in 
interstate commerce any article of food or drugs which is adulterated, 
stating that: 

"Any person who sball ship • • • any snch article so adulterated or 
misbranded * • • shall be guilty of a n^sdemeanor and for such offense 
be fined not exceeding two hundred dollars for the first offense, and upon^ 
conviction for each subsequent offense not exceeding three hundred dollars 
or be imprisoned not exceeding one year, or both, in the discretion of the 
court" Comp. SL 1916, { 8718. 

According to this; the article is ^clearly specified as the unit of the 
offense, as distinguished from the shipment, and as there were seven 
different articles in the shipment, and each was both adulterated and 
misbranded, it would seem that there were fourteen separate and dis- 
tinct violations of the act, for which separate penalties may be im- 
posed. This IS the view, I think, quite generjilly adopted in other 
federal districts. The brief of the United States attorney directs atten- 
• tion to a number of cases in other districts in which separate penalties 
were imposed on different counts of information charging a single 
shipment of misbranded and adulterated articles. Here the various 
offenses charged are such that not only is a deception as to money 
value practiced upon the purchaser, but also as to medicinal value,, 
which may be injurious to the health of the user. The intent un- 
doubtedly was to consider each misbranding and adulteration of an 
article a violation of the statute, regardless of the number of articles 
contained in any one shipment 

In opposing the imposition of a penalty in excess of $200, counsel 
cites Byrne on Criminal Procedure, § 35/, to show that separate of- 
fenses committed at one and the same time are inspired by one crim- 
inal intent, and that therefore but one punishment may be imposed ; 
but I think that rule does not strictly apply, as the statute specifically 
designates the articles as the item the transportation of which is pro- 
hibited. The imposition of a penalty in excess of $200 would not be 
the imposition of a penalty for a subsequent offense. Each bottle com; 
prised in the shipment contained a different article, and the misbrand- 
ing and adulteration constituted concurrent offenses. The provision 
for different punishment for subsequent offenses >yas made in con- 
templation of violation of the statute subsequent to conviction for 
similar violations. 

A fine of $50 is imposed on each county amoimting in the aggrefi:ate 
to $700. 
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HARRIS V. AKB et al., County Oom'n. 

(District Court, N. D. Ohio, B. D. June 27, 19174 

No. 9357. 

miGHWATs ^=»190 — Accidents — ^**Pbopeb Repaik.'^ 

Gen. Code Ohio, § 240S, declaring liability of county for damages from 
negligence in not keeping a county road in "proper r^a^r," is not limited 
to deterioration from a condition In which the road was put, but applies 
to original construction In an unsafe or defective manner. 

[Ed. Note. — £\)r other definitions, see Words and Phrases, First and 
Second Series, Repair.] 

At Law. Action by O. L. Harris, administrator of Mary B. Hams, 
deceased, against Samuel Ake ^nd others, as County Commissioners of 
Stark County, Ohio. On demurrer to petition. Overruled. 

Amerman & Mills, of Canton, Ohio, for plaintiff. 

Frank N. Sweitzer, Pros. Atty., of Canton, Ohio, for defendants. 

WESTENHAVER, District Judge. Defendant's demurrer raises 
the question whether, assuming all the facts well pleaded in the petition 
to be true, is a cause of action stated ? The action is one against the 
county commissioners of Stark county to recover damages for a per- 
sonal injury said to be due to a county highway being out of repair. 
The alleged want of repair is due to the fact tliat in constructing and 
improving the road the county commissioners left in the center of the 
highway, at its intersection with another county road, a tree four feet 
in diameter, and paved the roadway around each side thereof. 

Defendant's argument is on the assumption that a liability under sec- 
tion 2408, G. C, is imposed on the -county only when a public or a 
county road has been improved according to a specific plan, and then 
through decay or usage part of the improvement becomes out of repair, 
and the injury is due to a failure to make such repairs. 

I am of opinion that the statute cannot be so strictly limited. A 
road may be out of repair, within the meaning of this statute, if it were 
originally improved or constructed in an unsafe or defective manner. 
I reach this conclusion in part from the following authorities : Com- 
missioners v. Coffman, Adm'x, 60 Ohio St. 528, 54 N. E. 1054, 48 L. 
R. A. 455; Black v. Commissioners, 13 Ohio Cir. Ct. R. (N. S.) 252, 
affirmed without report 88 Ohio St. 587, 105 N. E. 767; Whitney v. 
Niehaus, 21 Ohio Cir. Ct. R. (N. SO 273 (a motion to certify record de- 
nied by the Supreme Court) ; Brownfield v. Clapham, 25 Ohio Cir. Ct. 
R. (N. S.) 443 ; Milner v. Commissioners, 14 Ohio N. P. (N. S.) 141. 

The case of Smith v. Williams County, 29 Ohio Cir. Ct. R. 610, and 
10 Ohio Cir. Ct. R. (N. S.) 115, if to be regarded as a decision contra, 
must be limited to the exact holding therein contained, namely, that the 
road itself on which the injury was sustained is not the kind of road in- 
cluded within section 2408, G. C. 

In order to avoid misunderstanding, I should add that I am not hold- 
ing as a matter of law that the construction here is or was so fir defec- 
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tive or improper as to be a want of "proper repair." It may be that 
this question is a mixed one of law and of fact, and should be submit- 
ted to a jury under proper instructions. I am merely holding that it 
cannot be said, as a matter of law, that this construction does not 
amount to a failure to keep a county road in a state of "proper re- 
pair." Upon this limited ground I am overruling the demurrer. 

The other ground of demurrer, namely, that this court has not juris- 
diction, because an action cannot be maintained in this court against 
the county commissioners of an Ohio county, was not urged upon ar- 
gument, counsel conceding that it is not well founded. 

An order will be entered, overruling the demurrer, with leave to an- 
swer within 10 days. An exception may be noted on behalf of de- 
fendant 



OHARAK V. DURPHEB. 

In re LARKIN. 

(Dldtrlct Orart, D. Massachusetts July 31, 191S.) 

No. 875. 

Bankbttftot ^s»258 — ^Filino op Involtjntabt Petition — ^Effect. 

The Uquldation of property In the possession of a banJsrupt at the date 
of the filing of an involtintary petition against him rests with the bank- 
ruptcy court, and the receiver is entitled to sell mortgaged property in 
possession of the bankrupt at the time of the filing of the petition as 
against the mortgagee, who sought to take possession of the same for 
foreclosure. 

In Bankruptcy. In the matter of Jacob D. Larkin, bankrupt. Pe- 
tition by William Charak, receiver, against Chester W. Durphee. Re- 
ceiver's petition for leave to take and sell mortgaged property granted. 

Bdward A. Nathanson, of Boston, Mass., for plaintiff. 
Frank A. Pease, of Fall River, Mass., for defendant 

MORTON, District Judge. At the time when the involuntary 
petition in bankruptcy was filed the mortgaged property was in the 
bankrupt's possession. Thereafter, and before the appointment of a 
receiver, the mortgagee took possession of it for the purpose of 
foreclosure. The question is whether he should be allowed to proceed 
with the sale. The receiver objects to his doing so, and has petitioned 
for authority to take and sell the property himself. 

In Re Wellmade Gas Mantle Co., 233 Fed. 250, 147 C. C. A. 256, 
it was held by the Court of Appeals for this circuit that a person from 
whom goods had been obtained by fraud could not replevy them under 
a state court writ after an involuntary bankruptcy petition had been 
filed. In Matthews & Sons v. Webre & Co. (D. C.) 213 Fed, 396, it was 
held that a suit to foreclose a mortgage of real estate could not be 
maintained in the state court under similar facts. 

The result of these cases and of those on which they rest appears to 
be, generally stated, that the liquidation of property in the possession 
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of an alleged bankrupt at the date of the filing of an involuntary peti- 
tion against him rests with the bankruptcy court. In so far as the 
matter rests in the discretion of the court, I am of opinion that the 
practice above stated should be followed in this case. There is no 
doubt that the property in question ought to be sold as soon as practi- 
cable. 

Accordingly an order should be entered restraining the defendant 
from proceeding with his foreclosure, and a further order allowing the 
receiver's petition for leave to take and sell said property, the proceeds 
of such sale to be held subject to the same valid liens that the property 
itself was subject to. 

So ordered. 



In. re ADDIS. 

(District Court, N. D. California, First Division. May 7, 1918.) 

Aliens ^s»62 — ^Naturalization— Requirements. 

An application for citizenship by one who within a year has pleaded 
guilty to a charge of conspiring to hire others to enlist In the service 
of a foreign king, In violation of Criminal Code, i 10 (Comp. St. 1916. 
i 10174), and has been sentenced to pay a fine therefor, although sub- 
sequently pardoned by the President, will be denied naturalization, as 
not having fulfilled the statutory requirement of behaving as a man well 
disposed to the good order and happiness of the United States. 

Application by Thomas Addis for naturalization. Denied. 

George A. Crutchfield, Chief Naturalization Examiner, for the Unit- 
ed States. 

DOOLING, District Judge. Thomas Addis makes application to 
be admitted to citizenship. He has proved his resid^ice for the requi- 
site period and has produced two witnesses who have testified that 
during his residence in this country he has, in the requirements of the 
statute, "behaved as a man of good moral character, attached to the 
principles of the Constitution of the United States, and well disposed 
to the good order and happiness of the same." Act June 29, 1906, c. 
3592, § 4, 34 Stat. 596 (Comp. St. 1916, § 4352). 

The examiner calls attention to the records of this court, which 
show that within a year the applicant pleaded guilty to an indictment 
which charged him with conspiring with others to violate section 10 of 
the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1089 [Comp. 
St. 1916, § 10174]); that is to say, conspiring to hire and retain 
others to enlist and go beyond the limits and jurisdiction of the United 
States with intent to enUst in the service of a foreign king. Upon this 
plea of guilty the applicant was sentenced to pay a fine of $1,000. Ap- 
plicant, in response to this showing, produced a pardon from the Presi- 
dent of the United States for the said offense. 

The question then is: May the applicant, under the circumstances, 
be held to be one who during his residence here "has behaved as a mau 

^s»For other cases see sftme topic & KBY-NUMBBR la aU Key-Numbered Digests ft Indexes 

Digitized by VjOOQIC 



THE CHEMUNG 887 

of good moral character, attached to the principles of the Constitution 
of the United States, and well disposed to the good order and happi- 
ness of the same." 

I am of the opinion that the commission of an offenise against the 
United States, which by the Criminal Code is declared to be a felony, 
precludes the offender from claiming successfully that he has behaved 
as a man well disposed to the good order and happiness of the same. 
While a pardon releases the punishment and -blots out the existence of 
guilt, it does not obliterate the fact that the applicant has not behaved 
as one well disposed to the good order and happiness of the United 
States. 

I say nothing of the question of good moral character, which may 
also be involved in the commission of the offense to which applicant 
pleaded guilty, as his application must be denied for the reasons stated. 
These views find support in Re Spencer, Fed. Cas. No. 13,234, 5 
Sawyer, 195. 

The application is therefore denied. 



THE CHEMUNG. THE BAKER BROS. THE W. S. TAYLOR. 
(District Court, S. D. New York. September 13. 1918.) 

1. CoixisioN <&=»91— Fai7I*t — Selectino Side to Pass. 

. Tug B. B., with tow, having already lapped tow of tug B., on B.'a 
starboard side, when B. and tug T., with tow, all in mid-stream, and In 
close proximity, exchanged signals for starboard passing, could assume 
T. would pass her to starboard, and was not in fault in selecting that side 
to pass. 

2. OoLLisioN ^=»106 — Prikabt Fault — Crowding in Passing — Evidence. 

Evidence in suit for collision between tow of tug B. B. and that of 
tug T. held to show primary fault to be with T., in not giving B. B. suffi- 
cient room to pass between T. and tug B., wlilch had exchanged signals 
for starboard passing when, all being in mid-stream and in close proxim- 
ity, B. B. was lapping tow of B. on B.'s starboard side. 

3. Collision ^ss»i02 — CoNTBiBxrroBnr Fault. 

The danger having been created by tlie fault of one vessel, the other 
will not also be condemned, unless her fault, occurring. If at all, in me 
stress of the danger, appears clearly and satisfactorily. 

In Adrniralty. Suit for collision by the Potter Transportation Com- 
pany, owner of the barge Chemung, against the steam tug Baker Bros. ; 
the W. S. Taylor being impleaded. Decree against the W. S. Tay- 
lor alone. 

George W. P. Whip, of New York City, for libelant, 

T. A. Martin, of New York City, for Baker Bros. 

T. Catesby Jones, of New York City, for the W. S. Taylor. 

HUTCHESON, District Judge. This is a collision case, in which 
the Potter Transportation Company, owner of the barge Chemung, 
charges the steam tug Baker Bros, with liability, and the steam tug 
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Baker Bros, impleads the tug W. S. Taylor, claiming that the fault 
lies with that tug. 

The collision occurred on December 28, 1916, in the East river, 
about mid-stream, just off of Hudson street, Brooklyn. The weather 
was clear and no wind. The testimony shdws that at and about the 
point of collision the only boats on the river were the Bern and her 
tow, the Baker Bros., with the barge Farrell in tow, the W. S. Tay- 
lor, with three barges, including the Chemung, bunched, and the fer- 
ryboat Maine, with perhaps one or two small boats, between the 
Bern and the New York shore. On some points there is no conflict, 
but on the vital points in the case the testimony is not only conflict- 
ing, but quite confusing. 

Those matters which are not disputed are that the ferryboat Maine 
was on the Brooklyn side of the channel, the tug Bern was on the 
Manhattan side, and that the river was at this point about 1,400 feet 
wide. It was also agreed that the Bern and the Taylor exchanged 
signals for a starboard to. starboard passing, and that this was done 
because it was desirable, if not necessary, for the Bern to keep in- 
side at that point. T'he distance in fefet from the Manhattan shore of 
the Bern and the distance in feet of all vessels both from the respec- 
tive shore and from each other presents a mass of conflicting tes- 
timony, all of which is plainly inaccurate and unreliable. Out of this 
mass of testimony, however, it clearly appears that the Bern and her 
tow were near the middle of the river, favoring the Manhattan side, 
when the Bern and the Taylor exchanged their signals, and that the 
Bern continued to draw slowly toward the Manhattan side; her tow 
however, maintaining^ up to the point of collision a position almost 
in midstream. 

It is undisputed that the Taylor and the Bern not only exchanged 
signals, but proceeded to pass each other starboard to starboard as 
agreed; but there is very sharp conflict on the question of whether 
the Taylor and the Baker exchanged signals, and, if so, what signals 
were exchanged. The witnesses for the libelant and for the Taylor, 
except Capt. Bill, all declare that the Baker blew no signals. Capt 
Bill, however, admits hearing a danger signal from the Baker. Wit- 
nesses for the Baker stoutly maintain that the Taylor and the Baker 
exchanged the same signals, which had passed between the Taylor 
and the Bern, and that in addition the Baker blew danger signals. 
While there is some evidence to the contrary, the great preponder- 
ance of the testimony clearly establishes that at the time the Bern 
and the Taylor exchanged passing signals the Baker had already lap- 
ped on the tow of the Bern and was in such proximity to the Bern as 
that the prudent and proper thing for the Baker to do was to make a 
starboard passing of the Taylor, just as the Bern had already been 
signaled to do. 

[1] This being so, it is not material to the decision of this case to de- 
termine whether the Baker gave any signals, as she had a right to as- 
sume that the Taylor would pass the Baker to starboard, just as she 
passed the Bern, and it was her duty to so maneuver as to pass on 
that course. I, however, believe and hold that the Baker did exchange 
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whistles with the Taylor, iis testified to by the witness on behalf of 
the Baker, and that for that further reason she had the right to make 
a starboard passing. I therefore hold that the Baker was without 
fault in the matter of signals, and further, that the proper method 
for the two tugs to pass was starboard to starboard, and not port to 
port, as contended by libelant, and that the Baker is without fault 
in selecting the starboard side to pass the Taylor. 

[2] In this view, then, the only issue left for determination is 
whether, in making the passage, the Taylor and the Baker, either or 
both, failed to exercise the care that was incumbent upon them un- 
der the circumstances, either in the matter of giving a wide enough 
berth to the other boat to pass, or in the matter, at the very time of 
the collision, of handling it in a proper and skillful way. It is proper 
to state that the libelant and the Taylor are under the same owner- 
ship, and in that sense have a common cause against the Baker; yet 
the theory, as disclosed by the- libel and the testimony of the libel- 
ant's witness, that the fault of the Baker lay in attempting to pass 
the Taylor and her tow starboard to starboard, instead of port to 
port, is wholly different from the theory advanced by the Taylor, in 
her answer and through her witnesses, that the fault of the Baker 
was in hauling over to the Brooklyn shore, instead of pulling toward 
the New York shore, though the Taylor, in addition to this claim, 
also charges the Baker with fault in permitting her tow to sheer as 
she passed the Taylor. 

The testimony of the captain of the barge Chemung, offered on 
behalf of the libelant, puts the fault on the Baker, in that it did not 
make a port to port passing, and claims that this was the passage 
which was the reasonable and logical one, and in his testimony he 
declares that there was not room for the Baker to pass between the 
Taylor and the Bern, or, as he significantly puts it on page 16 of 
his testimony : 

"The Bern had gone by, but his tow had not; that is why he [the 
Baker] was caught in the trap and could not get out of it" 

Later, this captain says that the Baker slewed his boat over right 
alongside of the Bern's tow and tried to clear him, that he slewed his 
tug over as close to the Bern's tow as he could, and that this slew- 
ing of the tug caused the barge to sheer. On page 25 he says : 

"When we [the Chemung] passed the Bern, we were between 30 and 40 feet 
from the Bern. The course of the tug Chemung was not changed at all ; she 
came straight down on her course." 

This view of the facts, that the accident was caused by the Baker 
being squeezed between the Bern and the Taylor, is substantially the 
theory which is supported by the testimony of the witnesses for the 
Baker, The Baker's witnesses, however, claim that this condition was 
caused by the fault of the Taylor in nOt oulling over to the Brooklyn 
shore to make a safe starboard passing. The witnesses for the Taylor, 
however, proceed on a different theory, and some of them declare that 
the Taylor went as close to the Brooklyn shore as she dared on ac- 
count of the ferryboat Maine, and that she left ample space between 
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the Taylor an4 the Bern for the Baker to pass. If there were any re- 
liable testimony in the record on the matter of actual distances in feet 
from object to object in the river, this clear conflict and apparent con- 
fusion could be easily cleared up. As a matter of fact, however, the 
court will be compelled to disregard absolutely the estimates of the 
various witnesses in feet, and rest the decision of the case upon the 
fact of the position of the boats established by the testimony, not ex- 
pressed in terms of feet. 

The substance and effect of the whole tetsimony clearly establishes 
that the collision occurred near the middle of the river. It is undis- 
puted that, when the Taylor and the Bern exchanged signals, the 
Taylor was in the middle of the river. The preponderance of the tes- 
timony shows that at that time, or shortly thereafter, the Baker and 
the Taylor were head and head, and that thereafter the Taylor shifted 
her course, some of the witnesses say not at all, and some very slight- 
ly. The captain of the Chemung testified that the course of the Che- 
mung was not changed at all; that she came straight down on her 
course. I think it clear, therefore, that the evidence establishes that 
the Taylor was at fault in not so directing her course as to give the 
Baker a wider berth to pass between her and the Bern, and that, had 
the Taylor directed her course more to the Brooklyn shore, as she 
should have done, the collision would not have occurred. I shall there- 
fore hold the Taylor primarily responsible for the collision. 

[3] The only question remaining is whether the Baker, in maneu- 
vering just before the collision, was handled in such a negligent way 
as to contribute to the accident. I think it clear that there was a slight 
sheer on the part of the Farrell, caused by the stopping of the Baker 
just prior to the collision. But for this sheer, it is claimed by the Tay- 
lor, the collision would not have occurred, and that therefore the 
Baker is either wholly or partly responsible. The Baker admits the 
stopping, and claims that it was necessary to stop in order to avoid the 
collision with the Chemung; the distance being not only very slight 
between them, but that barge having itself a sheer, due to the slacken- 
ing of a line from the Taylor to her tow. The captain of the Taylor 
admits that the barges took a slight sheer, but claims to have straight- 
ened that out prior to the collision ; while the witnesses for the Baker 
claim that the sheer was a considerable one and that it was not straight- 
ened out. 

Had the vessels up to that point been equally blameless, if the Taylor 
had given the Baker as wide a berth as possible, and were the question 
of the fault to turn entirely upon the matter of the sheer, I might have 
difficulty in deteriAining which set of witnesses should be given cre- 
dence on that point. In view, however, of tlie fact that I find the Tay- 
lor did not conduct her passage up the river with the care necessary, 
that she crowded the Baker into a space so narrow as that it was des- 
ignated by the captain of the Chemung as a "trap," it ought not to 
lie in the mouth of the Taylor to say that, in the stress of the danger 
which occurred as a result of that crowding, everybody testifying that 
danger signals were being blown, the Baker should be held to the ex- 
ercise of that meticulous care which would assume a prescience of 
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what conditions would be and an omnipotence to avoid that which 
happened. It is a familiar principle that, where the danger has heen 
created by the fault of one vessel, the other will not also be condemned, 
unless her fault appears clearly and satisfactorily. The Stadacona, 243 
Fed. 624, 155 C. C. A. 314. As was said by Judge McPherson in The 
Saratoga p. C.) 180 Fed. 620: 

'*The fault of the SaratoiEca being plain, it is well settled that the fa nit in 
the Taunton must be clearly proved, before she can be called upon to con- 
tribute to the cost of the injury." 

It is therefore my opinion, and I so hold, that the Taylor is solely 
responsible, and a decree may be entered adjudging the W. S. Taylor 
to be solely at fault, and appointing a commissioner to ascertain the 
damages. 



UNITEXD STATES v. PHBLAN. 
(District Court, S. D. California, S. D. October 22, 1917.) 

1. Cbiminal Law ^=k>720(1) — Ikfbopbb Aboument. 

It is not legitimate argument to refer to the fact that counsel objected 
«to the admissibility of excluded evidence 

2. Cbiminal Law ^=9730(8) — ^Impropbb Aboument — Cube. 

Where the court directed the jury to disregard argument of the prose- 
cutor concerning an objection to evidenoe, etc., and admonished counsel 
not to refer further to the matter, a mistrial should not be adjudged. 

3. Witnesses <g=>387 — Inconsistent Statements — Oboss- Examination — 

Written Statements. 

Upon cross-examination a witness may be asked if he had not previ- 
ously made statements inconsistent with his present testimony. 

4. Witnesses ^=»388(7) — Inconsistent Stahsmsnts. 

If contradictory statements are written, the writings should be pro- 
duced and exhibited to the witness. 

5. WiT^cESSEs ^=>388(7) — Impeachment — ^Piiotogbaphic Copies op Wbitten 

iNSTTRUMENTa 

Where defendant's mother testified he was bom in March, 1886, and 
denied that she had ever stated he was born in July of that year, held 
that, in a prosecution for failure to register imder the Selective Service 
Act, photographic copies of a written instrument wherein she stated de- 
fendant was bom in July, 1886, could be exhibited to her as foundation 
for Impeachment : the original papers being unobtainable,* and the statute 
making photographic copies admissible. 

6. Criminal Law ^=>406(1) — Best and Seoondabt Evidence. 

AVhere an original instrument is lost, oral testimony may be given of its 
contents. 

Edward H. Phelan was convicted of misdemeanor for failure to 
register under the Selective Service Act (40 Stat. 76, c. 15), and he 
moves for new trial. Motion denied. 

W. Fleet Palmer and Gordon Lawson, both of Los Angeles, Cal., 
for the United States. 
Isidore B. Dockweiler, of Los Angeles, Cal., for defendant 
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TRIPPET, District Judge (orally, denying motion for new trial). 
[1,2] The first point made is in regard to the argument of the pros- 
ecution concerning the objection to evidence and what eflFect that might 
have on the question. It is not a legitimate argument to the jury to 
refer to the fact that counsel objected to the admissibility of evidence 
that was excluded, and it would tend to mislead the jury and prejudice 
them. In this case the court did all that it could do. It instructed the 
jury to disregard the argument of counsel, and admonished coimsel not 
to refer further to the matter. I do not think that a mistrial ought to 
be adjudged by reason of such slight misconduct on the part of the 
United States attorney. 

The indictment charges, necessarily, that the defendant was not 
an officer of the United States Army, etc. Besides, the matter to 
which Mr. Palmer referred was the statements of counsel during the 
trial that the only issue was the age of defendant, and that the de- 
fendant testified that he would have registered, had he been within the 
age limit. I think there is evidence tending to show that the defend- 
ant is a farmer, and not a soldier or sailor, or otherwise engaged 
in the service of the United States. 

[3-5] There is a very interesting question presented by this rec- 
ord. I have thought of it a great deal since the trial, and have work- 
ed hard on it. A witness upon the stand, a witness very material 
and important to the defendant, his mother, was asked whether or 
not she had ever made any statement to the effect that the defendant 
was bom on July 13,. 1886. This question was asked in various and 
sundry ways, and there is no doubt of the position taken by the wit- 
ness, namely, that she always had in her mind that the defendant was 
bom March 13, 1886, that there was no occasion for her to ever 
state any different date, and that she never had stated any different 
date in connection with the matter. 

Subsequently photographic copies or photographs of writings were 
exhibited to her, bearing her name; that is to say, a similar name. 
The presumption of law is that it was her name, being similar. She 
was asked if that was her signature, and she replied in various ways. 
She would not say positively that it was not her signature, nor that 
it was ; but she testified that she had filed in the Pension Office cer- 
tain applications and affidavits and an application for a pension. 
The defendant objected that she could not be impeached by the in- 
troduction in evidence of these photographic copies of writing. The 
objection was overruled, and the photographic copies admitted in 
evidence. She having testified as to the date on which defendant 
was bom, March 13, 1886, it was relevant to the case to show that 
she had made statements of a contrary nature, and upon cross-exam- 
ination a witness may be asked if he did not make certain statements 
which were inconsistent with his present testimony. The general 
rule is that, if the alleged contradictory statements were in writing, 
the writing must be produced and exhibited to the witness. Green- 
leaf discusses this question. At section 465 he says : 

A witness cannot be asked on cross-examination whether he has written 
such a thing, stating its particular nature or purport; the proper course be- 
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lag to put tlie writing into his hands and ask him whether it is his writing. 
And if he is asked generally whether he has made representations of the par- 
ticular nature stated to him, the counsel will be required to specify whether 
the question refers to representations in writing or in words alone, and, if 
the former is meant, the inquiry, for the reasons before mentioned, will be 
suppressed unless the writing is produced. But whether the witness may be 
asked the general question whether he has given any account, by letter or 
otherwise, differing from his present statement — the question being proposed 
without any reference to the circumstance whether the writing, U there be 
any, is or is not in existence^ or whether it has or has not been seen by the 
cross-examining counsel — ^Is a point which is considered still open for discus- 
sion. But so broad a question, it is conceived, can be of very little use, ex- 
cept to test the strength of the witness' memory or his confidence in assertion ; 
and, ^ as such, it may well be suffered to remain with other questions of that 
class, subject to the discretion of the Judge. , 

This subject is discussed by Jones on Evidence, § 847: 

Witnesses may be impeached by producing their written statements — ^for 
example, their letters, affidavits, depositions, or the like — ^whlch are incon- 
sistent with the testimony given at the trial. Thus, where the witness testified 
that the plaintiff had been discharged from service for neglect of duty, a 
letter of the witness stating that the plaintiff had performed efficient service 
was held admlsslbla But the witness cannot, in the first instance, be asked as 
to the contents of what be has thus written, since this would be a violation 
of the familiar rule as to best evidence. This is the rule maintained in nearly 
all jurisdictions in this coimtry,.and in many states is declared by statute. 
If the question is asked whether the witness had made certain representations, 
his counsel has the right to ascertain whether the representation or statement 
was written or oral, and. If it appears to have been in writing, the paper should 
be produced before he is compelled to answer. 

That last statement seems to be supported by a great weight of 
authority, and I have always understood it to. be the rule. When 
this woman was asked concerning her contradictory statements, 
counsel for defendant, having full faith and belief in this case, and 
believing in the witness, thought, of course, that she had never made 
any such representations, and did not follow the course that the law 
prescribes should be followed; that is, he did not demand to know 
whether or not these supposed representations about which she was 
being asked were in writing or oral. He did not demand that the 
circumstances of time and place, etc., should be stated to the witness, 
but permitted her to answer that she never had made any contra- 
dictory statements. After answering, any evidence that would dis- 
pute her testimony would be relevant to the case. The statute makes 
these photographic copies competent evidence. 

[8] But, coming down now to the exhibiting to her of these pho- 
tographic copies: It does seem to me that the rule concerning ex- 
hibiting the writing to witnesses is complied with by exhibiting a 
photographic copy. The purpose of the exhibition to the vntness of 
the writings is to refresh the memory of the witness; to call the at- 
tention of the witness to the circumstances; to caution the witness. 
That could be done by a photographic copy, as well as by the orig- 
inal. Where an original is lost, the fact of the loss may be estab- 
lished, and then oral testimony may be given of the contents of the 
writing. Under such circumstances, of course, the writing could 
not be exhibited to the witness. In this case the papers are in Wash- 
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ing^on City. As I said before, the purpose of the rule is to call the 
attention of the witness to the statement, in order to remind the 
witness of the circumstances and contents of the statement. This is 
a novel case, I must admit ; but I think that the procedure during the 
trial is in entire accord with the rules of evidence concerning the 
admissibility of this evidence. 

It is argued that this telegram and this statement here are not 
admissible in evidence, being hearsay of the Commissioner of Pen- 
sions. The purpose of the telegram and letter No. 6 is to show that 
the prosecution had endeavored to get the original papers. Bielas- 
ki is not in the Pension Department, but he is a sworn officer of 
the government. These two documents are public records, and es- 
tablish the facts contained therein. I think they are admissible in 
evidence as to the facts therein stated. 

There is another matter, however, in regard to the admissibility 
of these documents to impeach the witness, and that is concerning 
whether or not she had been properly asked on cross-examination 
whether she had ever made a statement that the defendant was bom 
July 13, 1886. I call attention to this matter, not for the purpose of 
asserting my opinion that it is the law, but because I think that coun- 
sel ought to investigate the statement, to see whether or not it is the 
comnjon law and proper practice. I find in a note in Stephen's Di- 
gest, at page 328, that in some of the New England states the con- 
tradictory statements of a witness can be proved without his atten- 
tion being first called to them on cross-examination. There is a 
Maine case, one in New Hampshire, and one in Massachusetts, and 
one in Connecticut c;ited in this note. You will find in Jones on 
Evidence, p. 1081, a Missouri case to the same eflFect. It may be 
the common law of this country that contradictory statements may be 
produced in evidence without asking the witness concerning them 
and without exhibiting writing. 

While there is some doubt in my mind as to whether or not the 
procedure upon the admissibility of this evidence was just exactly 
as it should have been, I am not satisfied that the rulings of the court 
were .wrong. In fact, I am of the opinion that they were right, and 
that the evidence was properly adduced. Under these circumstances 
it is the duty of the court to deny a new trial, which will be done, 
and exceptions entered in favor of the defendant 



UNITED STATES v. DEMBOWSKI. 

(District Ck>urt, E. D. Michigan, S. D. September 19, 1918.) 

No. 6220. 

1. Abmt awd Navy ^=5>40 — Offenses — SEornous Uttbbanoks. 

Wbere defendant, In the presence of a soldier of the national army 
and others, stated that he would never go into the United States army, 
that the Kaiser could lick England and France, and would soon come to 
the United States, and that all would bare to acknowledge his supremacy, 
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etc., such statements were a violaaon of tbe Espiooage Act, S 3, In that 
they might obstruct the enlistment and recruiting service, and were cal- 
culated to cause insubordination and disloyalty in the military forces. 

2. iNDICTVENT AND InFOBMAITON (&s»125(2) — DXTPLICXTT. 

It is elementary that two separate offenses cannot be included in one 
count of an indictment 

3. Indictment and Infobmation «=»125(20)— DTTPLicrrr 

Where a statute cre&tes a single offense, but spedfles In the alternative 
different acts, any one of which will constitute the offense, an indict- 
ment may charge the commission of such offense by. all of the means men- 
tioned, using the conjunctiye "and" wherever the statute uses the word- 
"or," without being dupllcitons. 

4. Indictment and Infokmation ^s>125(2) — Duplicht — ^Espionage Act. 

The Espionage Act, § 3, declaring that whoever shall willfully make or 
convey false reports with intent to interfere with military operations, and 
whoever shall willfully cause or attempt to cause Insubordination, or shall 
obstruct the recruiting or enlistment services, shall be punished, includes 
three different offenses, wlUch cannot be joined in one count of an in- 
dictment 

5. iNDICT^fENT AND INFORMATION ^CS>125(4) — ^DUPLICITT. 

An indictment charging in a single count violations of the Espionage 
Act, i 3, etc., held not to charge one transaction as a single offense com- 
mitted by different acts. 
0. Indictment and Information «=»159(1>— Amendment — What Constitutes 
—"Amend." 

To amend is to correct or rectify or to free from error ; hence to cure 
an indictment of the defect of duplldty, by striking from the single 
count in which several offenses were charged. Is to amend the same. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Sertes, Amend.] 

7. Indictment and Information ^s»132(2) — Amendment — ^Priobitt, 

Where an Indictment was duplicitous because charging, in one count, 
the three several offenses denounced by the Espionage Act, § 3, the United 
States attorney will' not be allowed to elect to rely oi\ one of the offenses 
and nolle pros, the others; for that would amount to an amendment, and 
Violate U. S. Const. Amend. 5, declaring no person shall be held to answer 
for an Infamous crime unless on presentment of an indictment of a grand 
jury, etc. 

8i, Indictment and Information ^=9l25(l&)— Duflicitt. 

. Where a statute prohibits the doing of a certain thing, or attempting 
to do such thing, these are merely different modes of doing one thing; 
hence an Indictment in one coiint charging that defendant with tne 
offense of causing insubordination in violation of the Espionage Actr 8 3, and 
attempting to cause such insubordination, is not duplidtous. 

Joseph Dembowski was indicted for violation of the Espionage Act, 
§ 3. On demurrer and motion to quash. Demurrer sustained, and 
motion to quash granted. 

John E. Kinnane, U. S. Dist, Atty., of Detroit, Mich. 
A. Joseph Seltzer, of Detroit, Mich., for defendant 

TUTTLE, District Judge. This matter comes before the court on 
demurrer and motion to quash an indictment charging the defendant 
with violation of section 3 of the Espionage Act. The indictment, 
which is in one count, alleges that the defendant, at a time and place 
specified therein, did — 
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"willfully and knowingly make and convey false reports and false statementi . 
against the United States army and the United States navy, with Intent to 
then and there interfere with the operaticms and success of the military and 
naval forces of the United States, and with the intent to then and there 
promote the success of the enemies of the United States, and did then and 
there and thereby cause and attempt to cause insubordination, disloyalty, mu- 
tiny, and refusal of duty in the said military and naval forces of the United 
States by the members of such service, respectively, • ♦ • and did then 
and there willfully obstruct the recruiting and enlistment service of the 
United States to the injury of the said United States, said false reports and 
false statements having been then and there made, to wit. No. 105 Martin 
street, in said city of Detroit, and in a certain saloon at said address, in the 
presence of certain persons, to wit, one John Hencel, one John Cbierpik, one 
Anna Ix)ndka, and one Felix Jorowski, said Felix Jorowski being then and 
there a member of the military forces of the United States and of the na- 
tional army thereof, and said false reports and false statements so made be- 
ing then and there in substance and to the effect that he, the said Felix 
Jorowski, was crazy to go and fight for the United States, and that he, the 
said Joseph Dembowski, would like to see the Kaiser come to this country 
and he would be the first one to help him out ; that said Felix Jorowski could 
do nothing to a German, and that tiie Kaiser could lick England and France, 
and would soon come to the United States, and then all you men (meaninsr 
above named persons) would have to kiss the Kaiser's hands and feet, and 
that he, said Joseph Dembowski, would never go into the army of the Unit- 
ed States." 

The objections to the indictment are that it does not allege any of- 
fense against the United States, and that it is bad for duplicity in 
charging in one count several distinct offenses, to wit : 

(a) The ofl'ense of making and conveying false reports with intention to 
interfere with an operation of the military and naval forces of the United 
States. 

(b) The offense of obstructing the enlistm^it and recruiting services of 
the United States. 

(c) The offense of causing insubordination, disloyalty, and mutiny in the 
military and naval forces of the United States. 

(d) The offense of attempting to cause insubordination, disloyalty, and 
mutiny in the military and naval forces of the United States. 

Section 3 of title 1 of the Espionage Act, being the act of June 15, 
1917, c. 30 (40 Stat. 219), is as follows: 

'•Whoever, when the United States is at war, shall willfully make or con- 
vey false reports or false statements with intent to interfere with the opera- 
tion or success of the military or naval forces of the United States or to 
promote the success of its enemies, and whoever, when the United States is 
at war, shall willfully cause or attempt to cause insubordination, disloyalty, 
mutiny, or refusal of duty, in the military or naval forces of the United 
States, or shall willfully obstruct the recruiting or enlistment service of the 
United States, to the Injury of the service or of the United States, shall be 
punished by a fine of not more^than $10,000 or imprisonment for not more 
than twenty years, or both." 

[1 ] I think that there can be no doubt that the making of the state- 
ments set forth in the indictment might obstruct the enlistment and re- 
cruiting service of the United States, and might also constitute an at- 
tempt to cause insubordination, disloyalty, and mutiny in the military 
and naval forces of the United States. This seems to me so plain that 
I do not deem it necessary to discuss the subject further. The objec- 
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tion based on the contention Aat the indictment does not allege any. 
offense against the United States must be overruled. 

Does the indictment charge more than one offense in the same count ? 
If so, it is bad for duplicity. United States v. American Naval Stores 
Co. (C. C.) 186 Fed. 592; Ammerman v. United States, 216 Fed. 326, 
132 C. C. A. 470; Lewellen v. United States, 223 Fed. 18, 138 C. C. 
A. 432. 

[2] As was said in the case first cited, "it is elementary that two sep- 
arate offenses cannot be included in one count of an indictment." 

[3] It is, of course, well settled that where a statute creates a single 
offense, but specifies, in the alternative, a number of different acts, 
any one of which will constitute the offense thus created, these various 
acts not being in themselves separate crimes, but only different means 
of committing the offense against which the statute is directed, an in- 
dictment may charge the commission of such offense by all of the 
means mentioned in the statute, using the conjunction "and" wherever 
the statute uses the word "or," and such an indictment will not be 
duplicitous; and proof of the doing of any one of the acts whereby 
the offense may be so committed will warrant a conviction of the of- 
fense in question. 

[4] Does section 3 of the Espionage Act, then, create only one of- 
fense, which m^y be committed in any One of several modes specified, 
or does it contemplate and create several and distinct offenses ? An ex- 
amination of the language of the section makes it, in my opinion, clear 
that Congress had in mind several distinct evils, and that in order to 
guard against all of such evils, and the different dangers consequent 
upon each, prohibited three different kinds of acts, viz. the willful mak- 
ing of false statements with intent to interfere with the success of our 
military or naval forces ; the willful causing or attempting to cause in- 
subordination, disloyalty, mutiny, or refusal of duty in such forces, 
and the willful obstructing of our recruiting or enlistment service, to 
the injury of such service or of the United States. It seems plain that 
each of the acts thus prohibited is separate and distinct in its nature 
and object, and that the conihiission of eaOh of such acts constitutes a 
distinct and separate offense. In my opinion, therefore, they cannot 
be joined in one count of an indictment, but, if alleged therein, must be 
set forth in different counts. 

[5] A careful examination of the present indictment shows that 
it does not charge one transaction as a single offense committed by 
different acts. It will be noted that it charges the defendant, in the 
language of the statute, with having done all of the things forbidden 
by this section' of the Espionage Act. It then proceeds to allege that 
"said false reports and false statements" were made at a time and 
place specified, and that they consisted of certain language quoted in 
the indictment. The only false reports or false statements previously 
mentioned in the indictment were those charged to have been made 
with intent to interfere with the operation and success of the military 
and naval forces of the United States. It would seem, therefore, that 
the making of the statements quoted is charged under the first clause 
252 F.--57 
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of section 3 pf this statute. If the other clauses of such section were 
violated, it is not specifically set forth how, although, from the al- 
legations that these statements were made in the presence of a sol- 
dier, it would appear that it was intended to charge the defendant 
with also having attempted to cause insubordination, disloyalty, mu- 
tiny, and refusal of duty in the military forces of the United States. 
In view, however, of the conclusion which I have reached, that the 
statute creates, and this indictment charges, three distinct offenses, 
and that such indictment is therefore bad for duplicity, it is unneces- 
sary to consider to what extent the indictment properly charges the 
commission of any one of such offenses. 

•[6, 7] It is, however, urged by the District Attorney that, even if 
the indictment should be held to be duplicitous, it should not for that 
reason be quashed, but he should be permitted to elect to rely upon 
one of the offenses charged and nolle pros, the others. It seems clear 
that, if the District Attorney is permitted to nolle pros, a portion of 
this indictment, he will thus, in effect, be permitted to amend it, be- 
cause, in that event, the indictment on which the defendant is tried 
will not be the same as that found by the grand jury. An amend- 
ment is, in the language of the Century Dictionary, "The correction 
of an error in a writ, record, or other judicial document." To amend 
is, according to Webster's New International Dictionary, "To cor- 
rect; rectify." To amend is to "free from error"; to "remove what 
is erroneous, superfluous, faulty, and the like." 2 Corpus Juris, 
1317. In Words and Phrases, vol. 1, First Series, at p. 368 et seq., 
and in vol. 1, Second Series, at p. 199 et seq., numerous authorities 
ai-e cited and quoted showing that an amendment may consist of 
either the addition to, or the withdrawal from, a pleading or docu- 
ment of a part thereof. 

It is, however, well established that, in view of the Fifth Amend- 
ment to the United States Constitution, which provides that no per- 
son shall be held to answer for * * * an infamous crime unless 
on the presentment of the indictment of a grand jury, except in 
certain military cases, an indictment returned by a federal grand jury 
cannot be amended without being first resubmitted to .the grand jury 
for that purpose. Ex parte Bain, 121 U. S. 1, 7 Sup. Ct 781, 30 L. 
Ed. 849. 

In the case just cited it appeared that one section of the United 
States Revised Statutes prohibited the making by any bank official 
of any false statement with intent to injure or defraud such bank or 
other company or individual person, or to deceive any officer of such 
bank, or any agent appointed to examine the affairs thereof. Another 
section of the Revised Statutes required every such bank to make cer- 
tain reports to the Comptroller of the Currency. The indictment as 
returned by the grand jury contained only one count, .and alleged 
that the defendant had made certain false statements in a report, 
which it was alleged were made with intent to injure and defraud said 
bank and other companies and individual persons. In another portion 
of the indictment it was charged that the defendant had made said " 
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false statements and report with intent to deceive the Comptroller of 
the Currency. A demurrer was filed to the indictment, which was 
sustained by the trial court. Thereupon, on the motion of the United 
States Attorney, said court ordered that the indictment be amended 
by Striking out the reference to the Comptroller of the Currency in 
the portion of the indictment just referred to, thus eliminating an 
intent to deceive such Comptroller as an element of the crime charged. 

The defendant was convicted of the crime thus charged. The case 
was taken to the United States Supreme Court on the ground that 
the court erred in permitting this amendment of the indictment, and 
the Supreme Court, after thoroughly reviewing and discussing the sub- 
ject, held that the court erred in permitting such amendment, and 
ordered the defendant discharged from custody. The reasoning and 
the decision of the court in that case are, in my opinion, decisive of 
the present case. 

It is quite possible that if the indictment in the present case had 
been limited to one of the various crimes now charged therein, before 
it had been presented to the grand jury, the latter might not have 
been willing to return it in that fortn. It is not unlikely that the re- 
quired number of jurors were satisfied to return the indictment in its 
present broad form because of a belief that its scope would be nar- 
rowed, as it is now sought to narrow it, to a single offense before the 
trial. Some members of that tribunal, less than the number necessary 
to find a true bill, may have found probable cause to believe that one 
of the crimes thus charged had been committed, while others may 
have been satisfied of the commission of another of such crimes, 
but may not hAve been willing to return an indictment joining 
these various offenses, except upon the understanding that the de- 
fendant would not be actually tried for aU such offenses. If t;his be 
so, it is impossible to know whether the required number of jurors 
would have voted for a bill charging only the offense which the Dis- 
trict Attorney may elect to rely on. At all events, it certainly cannot 
be said that if part of this indictment be removed the remainder will 
constitute the indictment as returned by the grand jury. Further- 
more, in view of the manner in which the various allegations in this 
indictment are connected and interwoven with each other, it would, 
in my opinion, be impossible to attempt to abandon any of the charges 
therein made without also amending the form in whicK the allegations 
are made ; so that, even if there might be cases in which an election 
and nolle pros, of part of a count would not necessarily involve an 
amendment of the indictment, yet this is certainly not such a case. 

[8] In conclusion, it may be noted that the defendant contends 
that the offense of causing insubordination, disloyalty, etc., is a sep- 
arate and distinct crime from that of attempting to cause such insub- 
ordination, etc. It is, however, well settled that where a statute pro- 
hibits the doing of a certain thing, or attempting to do such a thing, 
these are merely different modes of committing one offense, and ah 
indictment charging such offense may allege its commission in both 
of such modes, and will not be duplicitous on that account. Connors 
V. United States, 158 U. S. 408, 15 Sup. Ct 951, 39 L. Ed. 1033; 
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Grain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed 
1097; May v. United States, 199 Fed. 53, 117 C. C. A. 431. 

For the reasons stated the demurrer must be sustained and the 
motion to qua3h granted, and an order to that effect will be entered. 



UNITED STATES v. CAPITAL CITY DAIRY Ca 

(District Court, S. D. Ohio, B. D. April 13, 1915.) 

No. 40. 

1. Internal Rbtentte ^s»28 — Appointment of Reced:ver—Pboof8. 

On hearing of application for receiver in suit to impound, and apply 
to government's claim for oleomargarine tax, dividends paid by the man- 
ufacturer to stockholders, its officers and directors, which but for fraud 
should have been paid for said tax, held, considering pleadings, affidavits, 
admissions, and counter affldavitB, weight of evidence was with plaintiit. 

2. Internal Revenue ^=»2&— Collection— Suit in E)quity. 

Eiq[uity has Jurisdiction, on the ground of inadequacy of remedy at 
law, of suit by government, based on fraud and a trust, and involving 
an accounting of business for 10 years, to impbilHd dividends paid by an 
oleomargarine manufacturer, since Insolvent, to stockholders, its of- 
ficers, and directors, which but for fraud should have been paid for oleo- 
margarine tax. 
8. Internal Revenue «s»28 — Collection— JunaiiENT as Condition Pre- 
cedent. , 

Judgment need not be obtained before maintenance to suit to impound, 
and apply to government claim for oleomargarine tax, dividends which 
an oleomargarine manufacturer, now having no property left, paid to its 
officers and directors, and which, but for fraud, should have been paid 
for such tax. 

In 'Equity. Suit by the United States against the Capital City Dairy 
Company. Heard on application for a receiver. Receiver appointed. 

Sherman T. McPherson, U. S. Dist. Atty., of Cincinnati, Ohio, and 
H. E. Burns, Asst. U. S. I>ist Atty., of Columbus, Ohio, for the Unit- 
ed States. 

Henry J. Booth, of Booth, Keating, Peters & Pomerene, A. T. Sey- 
mour, of Vorys, Sater, Seymour & Pease, and R. W. McCoy, of Web- 
ber, McCoy & Jones, all of Columbus, Ohio, for defendant 

SATER, District Judge. The averments of the amended bill briefly 
are these : 

The defendant corporaticm was, for 10 years or more prior to July 
24, 1914, engaged in the manufacture of oleomargarine. On that date 
the collector of internal revenue ascertained that it had manufactured, 
sold, and removed from its factory large quantities of oleomargarine, 
on which, on account of its false and fraudulent representations, the 
United States had been induced to accept as a tax one-fourth of a 
cent per pound, whereas the lawful tax was 10 cents per pound. The 
collector called upon the defendant to account. The demand was re- 
fused. The Commissioner of Internal Revenue estimated the tax due 
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from the defendant to be about $2,000,000. He assessed that sum 
against the defendant and certified the same to the collector. On Au- 
gust 25th the collector notified the defendant of the assessment and 
demanded payment, which was refused. By reason of the premises 
the sum assessed became a lien on the defendant's property and rights 
of property. The notice of Hen was filed in the clerk's office of the 
judicial district and in the office of the county recorder. A subsequent 
demand of payment was made September 5th for the sum assessed, 5 
I>er cent, penalty, and the interest, which demand was also refused. 
The collector thereupon took the requisite statutory steps and sold the 
property specifically described in the bill and credited the proceeds 
($209,757.17) on the sum assessed plus penalty and interest, and also 
returned : 

No further goods and diattels and no real estate standing in the name of 
the Capital City Dairy Company found upon which levy can be made. 

The defendant's officers and directors, who for more than 10 years 
past have been its only stockholders, have paid themselves as stock- 
holders large sums as dividends, amounting to more than $2,000,000 
(the exact amount of each of which, the dates when paid, and the 
amounts paid to each stockholder, for want of exact knowledge, can- 
not be stated), which dividends were unlawfully paid, and were not 
paid out of the profits, whereby the officers, directors, and stockhold- 
ers have unlawfully diverted, converted to their own use, and concealed 
large sums of property belonging to the defendant, and still continue 
so to do, for the purpose of placing it beyond the plaintiff's reach. 
The defendant is insolvent, has abandoned the objects and purposes 
for which it was created, and has no property on which distraint and 
levy can be made, or out of which the United States can make the 
sum due it ; the defendant's property having been diverted, converted, 
and concealed as above mentioned. The remedy at law has been ex- 
hausted, and relief can be had in equity only. A receiver is necessary 
to pursue and reduce to possession and to take charge of the defend- 
ant's property, money, and assets so wrongfully and illegally diverted, 
converted, and concealed, that the same may be used to satisfy the 
assessment and lien of the plaintiff. The stockholders, directors, and 
officers all having participated in the wrongdoing, it would be useless 
to demand that the corporation proceed to recover its aforesaid equita- 
ble interest and assets, and if its property is not seized there is great 
danger of its being placed beyond the plaintiff's reach. 

The plaintiff asks that its lien be declared valid, subsisting, and a 
first lien upon all the defendant's property and rights to property ; that 
the amount of such lien, with interest and costs, be allowed to the 
plaintiff; that in default of its so doing the defendant and all others 
claiming under it be forever barred and foreclosed of all equity of re- 
demption, and all claim in and to such property and rights to property, 
which it is asked may be sold to satisfy the lien, and the proceeds aris- 
ing therefrom be applied to its payment. A receiver is also asked to 
take possession of all property and interest of every kind and char- 
acter belonging to the defendant, with power to collect and reduce to 
possession by appropriate legal proceedings, or otherwise, the right to 
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property belonging to the defendant in the money and property di- 
verted and converted to their use and concealed by the officers, direc- 
tors, and stockholders of the defendant company, and that upon final 
hearing the sums recovered from such persons be applied to the pay- 
ment of the plaintiflF's assessment and lien, and that an accounting of 
the defendant's assets and liabilities be had, and for all other and fur- 
ther relief. The petition is verified on belief. 

In support of the petition are two affidavits. That of the collector 
recites the action of the Commissioner of Internal Revenue, the pro- 
ceedings to sell the defendant's property, the sale, the application of 
the proceeds arising therefrom, the balance due on the plaintiff's assess- 
ment and lien, the. absence of leviable property of the defendant out of 
which to make such balance, that he has examined the defendant's 
books for 10 years past, that such examination convinces him that the 
officers and directors paid about $2,(XX),(XX) in dividends out of funds 
which should have been paid to the United States as taxes, and that 
but for such dividends the defendant would have had no profits for 
distribution. He expresses the belief that, unless a receiver is immedi- 
ately appointed, with authority to recover, reduce to possession, and 
preserve the assets and property of the corporation wrongfully divert- 
ed, converted, and concealed, there will be a further concealment, di- 
version, and dissipation of the same by the persons having possession 
thereof, and that the plaintiff will thus be left remediless. The affidavit 
of the deputy collector recites the levy and sale, his inability after dili- 
gent search to find any property belonging to the defendant other than 
that sold, and his belief, resulting from his investigation, that the de- 
fendant is insolvent. 

The affidavit of Corbett, filed by the defendant, admits the sale set 
forth in the bill, denies that the defendant has abandoned the purposes 
and objects for which it was created, and that any of the officers, di- 
rectors, and stockholders are about to convey assets of the defendant 
or of their own to place the same beyond the plaintiff's reach. He also 
denies that the defendant is indebted to plaintiff. There is an aver- 
ment in the petition, which is denied by certain affidavits filed by the 
defendant, that one of their number (Dennis Kelly) conveyed with 
wrongful intent property worth $350,000. Amplification as to this fea- 
ture of the case is not, for present purposes, necessary. 

[1] Giving the denials made in behalf of the defendant and the in- 
ferences to' be drawn from them their full value, and considering also 
the fact; freely admitted in oral argument, that the defendant did not 
appeal to the Commissioner of Internal Revenue, as it might have 
done under section 3226, Revised Statutes (Comp. St. 1916, § 5949), it 
must be found, for the purposes of this hearing and for such purpose 
only, that the weight of the evidence is with the plaintiff; that the 
several steps taken by the Commissioner of Internal Revenue and the 
local collector and his deputy were taken as named in the petition, such 
facts not being controverted; that the defendant has no discoverable 
property subject to seizure; that it has no working capital or funds 
of any kind; that the United States has made prima facia proof of 
its claim; that it has a prima facie valid lien on the property and be- 
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longings of the defendant ; that the defendant is prima facie insolvent ; 
and that the source, amount, and legality of dividends paid to the 
stockholders is a proper subject of investigation. 

[2] The relief which the plaintiff seeks inevitably involves an ac- 
counting on an extensive scale. The investigation to be made will 
extend over a period of 10 years. The daily output of the defendant's 
factory, and the amount of the defendant's product daily removed 
from its factory and put into the channels of trade, and also tlie 
amount of taxes chargeable against the same, whatever may be the 
correct rule applicable, will have to be determined. Whether the div- 
idends were declared annually, semiannually, or quarterly^ is not stat- 
ed ; but, whatever their number may be, each is to be investigated. 
The sources of the profits distributed on each occasion, the amount 
paid to each stockholder, the separation of the legal- (if any) from the 
illegal profits and sums distributed, if fraud be proved, and the inter- 
est on each respective illegal payment to each stockholder from the 
date it was made, will have to be ascertained. Books of account for 
the whole of the period in question, and the entries made thereon, 
will have to be examined, and evidence given concerning them. Com- 
parison of the results wrought out from such books will have to be 
made with the statements submitted from time to time to the govern- 
ment. All of the above will be necessary in a suit against the de- 
fendant alone, whether such suit be at law or in equity. 

Considering how difficult it would be for a judge and jury, in a 
trial according to the strict rules of common law, where a jury must 
hastily agree upon a verdict before they separate, to correctly deter- 
mine the rights of the parties in the present case, the reasons for eq- 
uitable jurisdiction become apparent. The evidence will necessarily 
be voluminous. Just deductions from it can be drawn only in a court 
of equity in which a careful, patient, and extended examination of all 
such evidence can be made after it is submitted. A court of equity, 
with its authority to select and appoint a master and refer the cause to 
him, and with ample power to adapt its proceedings to the requirements 
of the case as it progresses, is the only tribunal fit to fairly try and 
justly decide the issues that may be presented in the case. The plain- 
tiff has no adequate remedy at law for the wrongs of which it com- 
plains. It seeks to enforce a lien, to recover misappropriated funds, 
to set aside a fraudulent diversion of them, and so to restore them as 
to satisfy its claim and lien. The case falls within the rule announc- 
ed in Lively v. Picton, 218 Fed. 401, 134 C. C. A. 189 (C. C. A. 6). 
Miers v. Zanesville & Maysville Turnpike Co., 11 Ohio, 273, is in- 
structive and helpful. See, also, Hayden v. Thompson, 71 Fed. 60, 
17 C. C. A. 592 (C. C. A. 8) ; Fechteler v. Palm Bros. & Co., 133 Fed. 
462, 66 C. C. A. 336 (C. C. A. 6) ; Gunn v. Brinkley Car Works & 
Manufacturing Co., 66 Fed. 382, 13 C. C. A. 529; Castle Creek Wa- 
ter Co. v. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 660 
(C. C. A. 8). 

If the fraud cftarged was perpetrated, the money which arose in 
consequence of the fraud and was paid as dividends is still the de- 
fendant's money. The transfer was void — was a nullity — ^as against 
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the plaintiff, and the money so paid is held in trust by the sever^ 
stockholders, respectively, and the plaintiff by operation of law has 
a claim on it. Swift & Nichols v. Holdridge, Bailey et al., 10 Ohio, 
231, 232, 36 Am. Dec. 85. Both a fraud and a trust are involved. \ 

The assessment declared by the revenue department is of such a high 
character as a lien that by statutory provision the plaintiff, to sat- ' 

isfy it, can foreclose as against real estate and seize and sell person- 
alty. The plaintiff, if it has any right at all, has a lien on the funds 
in the stockholders' possession, not enforceable #at present, because j 

they claim title adversely. The ultimate object is to overthrow that 
claim, divest them of possession, and subject the property to the plain- | 

tiff's lien for its satisfaction. But for the fraud of the officers and 
directors, if it be ultimately found to exist, the money distributed as 
dividends would have been paid to the United States. Only the de- 
fendant's fraudulent statements to the United States left the money 
in the defendant's hands. If the plaintiff finally establishes its case, 
it will appear that the directors, officers, and stockholders knowing- 
ly and fraudulently withheld such money from the plaintiff. It is es- 
sentially an equitable proceeding for impounding the defendant's 
tangible (if any) and intangible corporate assets, and applying them 
to the payment of the defendant's obligations to the plaintiff. 

[3] On the facts presented, the plaintiff was not required first to 
obtain a judgment. The case is ruled by the federal cases above cit- 
ed and especially that of Lively v. Picton. See, also, Hedlund v. Dew- 
ey (C. C.) 105 Fed. 541. 

The plaintiff is entitled to the appointment of a receiver. 



GOLDEN, BELKNAP & SWARTZ v. CONNBRSVILLB WHEEL CO. et aL 
(District Court, E. D. Michigan, S. D. September 11, 1918.) 

1. Abatement and Revival ^=»3 — Motion to Quash Seevicb — Questionino 

Jurisdiction. 

Judicature Act, a 14, § 4 (Oomp. Laws Mich. 1915, 6 12456), abolishing 
pleas in abatememt and to the Jurisdiction, provides that questions previ- 
ously raised by such pleas may be raised by motion to dismiss, and so it 
is proper to question jurisdiction by motion to set aside service of sum- 
mons, etc. 

2. Courts <s=»338 — Federal Court — Conformity Statutes. 

When the question of the jurisdiction of a federal court Is raised in 
an action pending therein, that court is not bound by the laws of the 
state, but follows its own rule of practice; the so-called conformity act 
not being applicable. 

3. Abatement and Revival ^=>3 — Lack of Jurisdiction — Mode of Taking 

Advantage. 

The proper method of raising the question of the court's lack of juris- 
diction over the defendant is by motion to set arfde the service of sum- 
mons. 

4. Corporations ^=>G65(2) — Foreign Corporations — Jurisdiction. 

When it is sought to obtain a personal judgment against foreign corpo- 
ration, it must appear that the corporation was doing business \\'ithin the 
state in which service was had to such an extent as to warrant tlie in- 

^=9 For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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ference that the corporation was present within such state, and also that 
the process was served on a duly authorized agent. 

5. CoRPOKATioNS €=»665(2) — Foreign GosPOAiLTioNS — ^Doing Bttsinbss in 

State. 

Though an Indiana corporation be conceded to have done business in 
Michigan, held that, as the contracts whereby the Indiana corxwratlon 
had done business in Michigan had previously expired, etc., such cor- 
poration cannot be deemed doing business within that state, so that 
service on an officer temporarily in Michigan would be binding on the 
Indiana corporation. 

6. Corporations ^=>668 (10)— Foreign Corporations — Jurisdiction. 

Service of process on the president of an Indiana corporation, who was 
within the state of Michigan, held not binding on the Indiana corpora- 
tion, on the theory that its president was acting in his official capacity in 
' Michigan at the time of the service; it appearing that the president oi 
the Indiana corporation declined to consider uiatte^ which furnished the 
basis for the suit until his return to Indiana. 

At Law. Action by Golden, Belknap & Swartz, a Michigan corpora- 
tion, against the Connersville Wheel Company, an Indiana corporation, 
and another, begun in the state court and removed to the federal court. 
On motion to set aside the service of summons and to dismiss. Motion 
granted. 

Clark, Emmons, Bryant & Klein, of Detroit, Mich., for plaintiff. 
Angell, Bodman & Turner, of Detroit, Mich., for defendants. 

TUTTLE, District Judge. This matter is before the court on mo- 
tion to set aside the service of the summons and to dismiss the cause 
for want of jurisdiction of the persons of the defendants. The plain- 
tiff is a corporation organized and doing business in the state of Mich- 
igan, in this district. The defendants are Indiana corporations having 
their principal places of business in the state of Indiana. This action 
was begun by summons in the circuit court for the county of Wayne, 
which lies within this district. The summons was served upon one 
Hull, the president of the defendant Connersville Wheel Company and 
vice president of the other defendant corporation, while said Hull, who 
is also a resident of Indiana, was temporarily within said county of 
Wayne and state of Michigan. 

The defendants appeared in the cause specially and solely for the 
purpose of this motion, without admitting the jurisdiction of said court, 
and filed the motion referred to, and in support thereof an affidavit by 
the said Hull. In this affidavit it was alleged that each of the defend- 
ants was a corporation organized and existing under the laws of In- 
diana and having its principal place of business in such state; that 
each of them was a manufacturing company; that neither of them had 
or maintained, or ever had had or maintained, an office or manufactur- 
ing plant or place of business in the state of Michigan, and that neither 
of them had a resident agent within said state of Michigan ; that on 
July 23, 1917, affiant was in the city of Detroit, in said county, on busi- - 
ness of the Hoosier Castings Company, an Indiana corporation, of 
which he was an officer, and not on the business of either of said de- 
fendants, and that while in said city he was served with a summons in 

^=»For other cases see same topic & KBT-NUMBER Id all Key-Numbered Digests & Indexes 
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this cause. Thereafter, and before the motion referred to had been 
brought on for hearing, this cause was removed by the defendants to 
this court, where it is now pending on said motion. The facts have 
been submitted by affidavits and counter affidavits, and there appears to 
be no substantial conflict between these affidavits. As the matters in 
dispute consist in the proper inferences and conclusions to be drawn 
from the allegations of fact, rather than in such allegations themselves, 
the questions in issue may be determined without the necessity of tak- 
ing testimony in open court. 

The meritorious question involved is whether the service of the sum- 
mons upon the officer of the defendants, temporarily within the juris- 
diction of the court, was, under the circumstances, sufficient to con- 
fer upon such court jurisdiction over the persons of said defendants, so 
as to warrant the recovery of a judgment against them in this cause. 
The defendant Central Manufacturing Company was apparently made 
a party to the cause merely because, as alleged in one of the affidavits 
filed on behalf of the plaintiff, it "is to some extent the successor of the 
Connersville Wheel Company," although it is also alleged in such af- 
fidavit that said Central Manufacturing Company "is also liable for the 
indebtedness of the Connersville Wheel Company." The transactions, 
however, on which this action is based, were between the plaintiff and 
the defendant Connersville Wheel Company alone, and, as the status 
of the Central Manfax:turing Company with reference to the material 
facts involved does not differ from that of the Connersville Wheel 
Company, and as the former appears to be a nominal rather than an 
actual party, only the defendant Connersville Wheel Company will be 
referred to whenever it is necessary hereinafter to mention either of 
the defendants. 

[ 1 ] A question of practice may first be disposed of. It is urged by 
plaintiff that according to the local law in Michigan the question wheth- 
er proper service has been made upon a foreign corporation should be 
raised by plea in abatement and not by motion to set aside the service, 
based upon affidavits, and that therefore the defendant has not pursued 
the proper practice in this case. This contention is clearly without 
merit, for two reasons. In the first place, by section 4 of chapter 14 
of the Michigan Judicature Act now in force in Michigan, pleas in 
abatement and pleas to the jurisdiction were abolished, and it was pro- 
vided that all questions previously raised by such plea might thereafter 
be raised by motion to dismiss. Section 12456, Compiled Laws of 
Michigan of 1915. 

[2,5] Aside, however, from the question as to the proper practice 
in the state courts, whenever the question of the jurisdiction of a fed- 
eral court is raised in an action pending therein, that court is not bound 
by the laws of the state in which it is sitting, but follows its own rules 
of practice in determining such question. The so-called Conformity 
Act (Act June 1, 1872, c. 255, 17 Stat. 196 [Comp. St. 1916, §§ 1537, 
1539, 1540]) is not applicable to such cases. In the federal courts the 
proper method of raising the question involved herein is by motion to 
set aside the service. Meisukas v. Greenough Red Ash Coal Co., 244 
U. S. 54, 37 Sup. Ct. 593, 61 L. Ed. 987. 
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[4] Coming, then, to the merits of the question to be determined: 
Was the service made upon the president of the defendant corporation 
while temporarily within the state of Michigan, under the circumstances 
disclosed by the affidavits herein, sufficient to confer jurisdiction upon 
such defendant in this cause? When it is sought to obtain a personal 
judgment in one state against a corporation organized under the laws 
of another state, two facts must affirmatively appear: First, that such 
foreign corporation was, at the time of the attempted service upon it, 
engaged in doing business within the state in which such service was 
made to such an extent and of such a nature as to warrant the infer- 
ence that the corporation is present within such state and has subjected 
itself to the jurisdiction thereof ; and, second, that proper process has 
been served upon a duly authorized agent of such corporation. St. Clair 
V. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222 ; Goldey v. Morn- 
ing News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517; Conley v. 
Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 
1113; Peterson v. Chicago, R. I. & P. K Co., 205 U. S. 364, 27 Sup. 
Ct. 513, 51 L. Ed. 841 ; Green v. Chicago, B. & Q. R. Co., 205 U. S. 
530, 27 Sup. Ct. 595, 51 L. Ed. 916; St. Louis S. W. R. Co. v. Alex- 
ander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 
77; Philadelphia & R. Ry. Co. v. McKibbin, 243 U. S. 264, 37 Sup. Ct. 
280, 61 L. Ed. 710; People's Tobacco Co., Ltd., v. American Tobacco 
Co., 246 U. S. 79, 38 Sup. Ct. 233, 62 L. Ed. 587. 

In the present case no question is raised as to the authority of the 
agent of the defendant corporation served with process ; it being un- 
disputed that he was the president of such corporation and authorized 
to receive service of process on its behalf. He was, in fact, the officer 
of the defendant corporation who represented it in its dealings with the 
plaintiff out of which this action arose. There can be no doubt that, 
if the defendant corporation was Subject to this suit within the state 
of Michigan at the time of the attempted service upon said agent, such 
service was sufficient to confer upon the court herein the jurisdiction 
sought to be maintained. 

[5] The question, therefore, to be decided, is whether the defendant 
corporation was at the time referred to doing business in Michigan of 
such a character as to warrant the inference that it had entered the 
state and subjected itself to the jurisdiction of the courts thereof. It 
is urgently insisted by the plaintiff that the affidavits filed on its behalf 
show that said defendant was so engaged in such business. It appears 
from these affidavits that in the fall of each of the years 1912, 1913, 
and 1914 a written contract was entered into between the plaintiff and 
the defendant, by each of which contracts the former agreed to manu- 
facture at its plant in Detroit, Mich., certain motors for the defendant, 
delivery thereof to be made during the year following the making of 
each contract respectively; that delivery of the motors under the first 
two contracts was to be f . o. b. Detroit, and delivery under the last, 
contract was to be f. o. b. Indiana; that title to such motors was re- 
served in the plaintiff until full payment therefor ; that defendant was 
to purchase and deliver to plaintiff at Detroit certain transmissions, to 
be attached by the latter to the motors mentioned, before delivery 
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thereof to the defendant, such transmissions remaining the property of 
said defendant; that during part of the period covered by said con- 
tracts the defendant maintained at the plant of the plaintiff in Detroit 
an employ^ whose duty it was to inspect the motors so manufactured 
for it by the plaintiff; and that the present action is brought for the 
recovery of an ampimt claimed by plaintiff to be due under the last of 
the contracts mentioned. It is insisted by the plaintiff that the making 
and performance of these contracts by the defendant constituted the 
doing of business by it within the state of Michigan. 

Whether this contention is correct it is not necessary to determine, 
for the reason that, even if during the period covered by said contracts 
defendant was so engaged in business in the state of Michigan, it had^ 
ceased to carry on such business prior to the time of the attempted 
service herein. It is apparent from the affidavits filed that defendant 
was not, at the time mentioned, performing any acts under any of such 
contracts. It is not disputed that both parties had completed the per- 
formance of the first two contracts. By the terms of the last contract, 
which was executed September 19, 1914, the manufacture and delivery 
of the motors in question was to cover the season's requirements of the 
defendant from arid after the date of the making of the contract, "end- 
ing July 1, 1915," more than two years before the time of the service 
in question. It is not claimed that at the time of the commencement of 
this action anything remained to be done under this contract, except, 
as claimed by plaintiff, the payment of the sum alleged to be due from 
defendant. If, then, in carrying on its dealings with plaintiff under 
these contracts, defendant was doing business in Michigan, it had ceas- 
ed to do such business before the time when this action was com- 
menced. It was not, therefore, at such time present within the state of 
Michigan. People's Tobacco Co. v. American Tobacco Co., supra. 
The mere fact that claims growing out of the business previously trans- 
acted by defendant in Michigan remain unsettled does not show a 
present doing of business, so as to manifest the presence of defendant 
there. Cady v. Associated Colonies (C. C.) 119 Fed. 420; Lathrop- 
Shea & Henwood Co. v. Interior Construction Co. (C. C.) 150 Fed. 665. 

It must be borne in mind that, in order that proper personal service 
may be made in a state upon a foreign corporation, it is necessary that 
such corporation be present in such state at the time of service. As, 
therefore, the presence of a foreign corporation is manifested only by 
its carrying on of business there, it must appear, in such a case, that 
the foreign corporation in question was, at the very time of the serv- 
ice, doing such business in the state where jurisdiction is sought. It 
may be difficult, as a matter of fact, for a court to determine at just 
what particular moment a corporation begins to do business in a state, 
or at what particular instant it ceases to do such business there. This 
difficulty, however, is one of fact. There is no doubt or uncertainty as 
to the rule of law applicable. Service cannot be made an instant prior 
to the time that the corporation actually b^ns to do business in the 
state, so as to show its presence there. Neither can service be made an 
instant after the corporation has teased to do such business there. So, 
in this case, if there is anything doubtful or hazy about the time when 
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the defendant corporation ceased to do business in the state of Michi- 
gan, it is entirely a difficulty of fact. 

It may be urged that if, at some prior date, the foreign corporation 
did, in fact, do business in the state, it is a hardship upon a plaintiff to 
deprive it of the right to bring suit in the stat6 on a cause of action 
growing but of such business. No different or greater misfortune, 
however, results to the plaintiff in such a case than in a case wherein 
he is seeking to sue a natural person. If the defendant be suck a per- 
son, the plaintiff must obtain service while the defendant is personally 
within the state in which suit is brought. If he permits the defendant 
to leave the state before commencing his action, he cannot, of course, 
obtain personal service so long as the defendant remains absent from 
the jurisdiction of the court. The question as to the presence in the 
state of the agent upon whom service is sought to be made must not be 
confused with the question as to the presence in the state of the for- 
eign corporation itself. Unless such corporation is present in the 
state, of course, no personal service can be there made upon it. 

[8] It is further urged, however, that at the time of the attempted 
service upon the president of the defendant corporation he was acting 
in his official capacity for such corporation in negotiating a settlemeni 
of this disputed claim, and that therefore the corporation was presen* 
in the person of its agent. Whether, if this officer of the defendant 
had intentionally come or had been sent by it into Michigan to endeav- 
or to compromise this claim, and had been served with this process 
while so engaged, it could properly be said that his presence in the 
state involved also the presence of his corporation, is a question which, 
in view of the circumstances, it is unnecessary to consider. I am satis- 
fied that the affidavits filed by plaintiff, read together, fail to show that 
the officer referred to was sent to, or visited, the state of Michigan, or 
the plant of the plaintiff, for the purpose, or with the intention, of dis- 
cussing the relations between the parties hereto, or that he did discuss 
such relations voluntarily and in his official capacity. 

There is no showing that he transacted or intended to transact any 
business for defendant while in the state of Michigan on the trip in 
question. It appears that after he had inspected the plant of the plain- 
tiff, and had discussed a business matter on behalf of the Hoosier 
Castings Company, another corporation of which, as already stated, he 
was an officer, he was questioned by representatives of the plaintiff 
concerning the claim on which this action is based, and upon his failure 
to immediately adjust such claim and his statement that he would take 
the matter up on his return to Indiana, he was promptly served with 
the sununons herein by an attorney for the plaintiff, who was evidently 
at the plant for that purpose. These facts do not, in my opinion, show 
that at the time of this service the officer of this foreign corporation 
was so engaged in carrying on the business of such corporation in 
Michigan as to manifest its presence there. 

It not appearing, then, that at the time of the attempted personal 
service of process, in the state of Michigan, upon the defendant corpo- 
ration, tiie latter was either incorporated under the laws of, or engaged 
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in doing business within, such state, such service was insufficient to 
confer jurisdiction over the person of the defendant, and the motion to 
set aside the service and to dismiss the cause for lack of jurisdiction 
must be granted 



PANNILIi v. ROANOKE TIMES 00. 
^ JBRRICK V. SAME. 

(District Ck>iirt, W. D. Virginia. Septeniber 6, 191&) 

1. COUBTS ^S»307(l) — JUBIBDICnON OF FEDERAL OOUBTS — ^DlVEBSE QlT^ZElTSHIF 

— "Citizen." 

Plaintiff, in suit against Virginia company in the Western district ot 
. Virginia, who, though not a "cftizen" of Virginia, had left Califor- 
nia with no intention to return to that state, and who had not acquired 
a domicile In any other state, could not maintain his suit on the ground 
of diversity of citizenship. 

[Eid. Nota — For other definitions, see Words and Phrases, First and 
Second Series, Citizen.] 

2. Domicile «s»4(1) — ^Domicilb of Choice — ^Loss. 

A domicile of choice, once acquired, is not lost untU a new domicile has 
been acquired. 

3. DoKiciLE ^s»l — ^Distinquished from '"Oitosenship." 

"Domicile" and ''citizenship*' are not always synonymous, though where 
domicile means home, and describes the state in which a citizen of the 
United States has his home, and to which he intends to return if absent, 
it is usually, if not always, equivalent to state citizenship; but when no 
new domicile has been acquired, and domicile exists only by legal fiction, 
and describes the former home state of a citizen of the United States to 
which he never intends to return, they are not synonymous. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Citizenship; Domicile.1 

4u COXTBTS «=»307(1)— JUBISDICTIOW OF FeDEBAL OOUBTS — ^DlVEBSITr OF Om- 
ZENSUIP. 

The grant of Jurisdiction to the federal courts is not of controversies 
between citizens of the United States domiciled In different states, but of 
controversies between citizens of different states. 

5. Citizens <$=>2 — Who Abe — Cttizenship. 

Citizenship implies membership in a i)olitical society, the relation of 
allegiance and protection, identification with the state, and a participation 
in its functions, and while a temporary absence may suq;)6nd the rela- 
tion between a state and its citizen, his identification with the state 
remains where he intends to return. 

6. Courts ^=»307(1) — Jurisdiction of Federal Oouins — ^Divebsttt of Citi- 

zenship. 

Grant of jurisdiction to the federal courts in oontroversies betwe^i citi- 
zens of different states does not include a mere homeless wanderer, a 
citizen of the United States, but not of any state. 

7. Courts ^=»307'(1) — Jurisdiction of Federal Courts — Divebsity of Citi- 

zenship — "CmzEN." 

The theoretical domicile, which is equivalent to state dtlsenship, is 
always one which exists animo revertendl, and such a domicile, dinging 
to a homeless wanderer, who never Intends to return, is not equivalent t4 
dtizenabip, in the sense in which the word ''citizen** is used in the Ju- 
diciary . Act 

^s:>For other caaes see aame topic ft KBY-NUMBBR in all K«gr-N\imb«rttd Digeats * Indezee 
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8. OotTBTS ^s>&51% — ^Fbdkbai. Coubtb—Foixowino Statb Pbacticib— Non- 

suit. 

The state court practice should be followed, where the case Is sub- 
mitted to the jury, or where the Jury has been waived. In the first event 
the plaintiff cannot take a nonsuit after the jury has retired, nor in the 
latter after the case has been submitted to the court for decision. 

9. CouitTS ^ssiQSiiiii — Fedbbai. Ck>UBTS — FoixowiNG State Pbacticb — ^Non- 

suit. 

After a defendant's motion for a directed verdict a plaintiff has no ab- 
solute right to then suffer a nonsuit ; the state statute (Code Va. 1904, § 
3387) a^lnst taking a nonsuit after the jury retires not governing, in view 
of the accepted Virginia practice (Hursfs Code Va. 1913, § 3384b ; Acts 
1»12» p. 52) not to direct verdicts. 

10. OoxTBTs ^=»351^ — Fedebal Ooubts — ^Absence of State Pbagtice. 

Where there is no state practice as to the granting of a nonsuit, the fed- 
eral courts of the state are governed only Ijy the general law. 

IL Dismissal and Nonsuit <$=>15 — ^IMscbetion of Ooubt. 

From the time of the submission of a motion to instruct a verdict, tl^e 
grrantlng of a nonsuit lies wholly in the discretion of the court 

12. Dismissal and Nonsuit ^s»12 — Gbounds — Subfbiss. 

Where defendant's introduction of evidence offered practically at the 
close of the trial was a surprise to plaintiff, and he had no opportunity to 
investigate It, or to seek to rebut it, the court might grant a nonsuit 

13. Dismissal and Nonstttt €=»36^EiJEcnoN. 

The court may require plaintiff to make an election whether he will > 
suffer a voluntary nonsuit before indicating its views on defendant's mo- 
tion for a directed verdict 

14. Dismissal and Nonsuit «=»30— Election — ^Motion to Dibect Vebdiot. 

A plaintiff should not be allowed to first ascertain the court's conclusion 

- on defendant's motion to direct a verdict, and thereafter have the unfair 

advantage of taking a nonsuit, if the court intends to sustain the motion, 

and of submitting the case to the jury, if the court intends to overrule it 

At Law. Actions by one Pannill and by one Jerrick against the Roa- 
noke Times Company, consolidated for trial. Action by plaintiff Pan- 
nill dismissed for want of jurisdiction, and plaintiflE Jerrick permitted 
to take a voluntary nonsuit. 

Holman Willis, of Roanoke, Va., for plaintiflfs. 
Waller R. Staples, of Roanoke, Va., for defendant 

McDowell, District Judge. 1. These actions for libel were con- 
solidated for trial, without objection from any party, as both cases 
grew out of the same publication. The first case was, after some of 
the plaintiffs' evidence had been heard, dismissed without prejudice for 
want of diversity of citizenship, which ruling was excepted to by both 
Pannill and the defendant. The defendant is a corporation created by 
the state of Virginia. The plaintiff was bom in West Virginia, and 
in his early manhood went to Oklahoma, where he bought a farm near 
Lawton, and was living there with the intention of residing in that 
state permanently. In 1910 he met with an accident which resulted in 
almost entire paralysis. His own means were shortly exhausted in ef- 
forts to be cured, and as he was and had been before his injury a mem- 
ber of the Lawton local lodge of Elks, he applied through his local 
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lodge to the Grand Lodge of Elks for assistance. It developed that 
the Grand Lodge had no fund applicable to the relief of any but super- 
annuated members, and PanniU is even now apparently under 40 years 
of age. He then undertook to visit a number of the local lodges of 
Elks in several of the Western states in an effort to have them send 
delegates to the next Grand Lodge convention instructed to have a 
fund created for the assistance of members in his condition. In un- 
dertaking this journey, according to his own evidence, Pannill left 
Oklahoma with no intention of returning to that state, but with the 
expectation of living in California if he succeeded in his endeavor. 
The result of this campaign was temporarily successful. The Grand 
Lodge agreed to pay a certain sum monthly for Pannill's support, on 
condition that the Lawton lodge would also pay a specified part of the 
expense. This arrangement having been made, Pannill went to Cali- 
fornia, intending to stay there, as he said, "for the remainder of my 
life." 

Some few months after Pannill had established himself in California, 
the Lawton lodge found itself unable to raise from its few members 
the share of the expenses it had undertaken to contribute, which re- 
sulted in a refusal by the Grand Lodge to continue its contributions. 
Thereupon Pannill left California and commenced a tour of the United 
States in an effort to induce the Elks to establish a fund for his sup- 
port without reference to contributions from the Lawton lodge, which 
had surrendered its charter. Pannill testified that when he left Cali- 
fornia he had the intention of never returning to that state at any 
time, and all the facts adduced substantiated this statement. His in- 
tention was, if successful in his quest, to take up his abode in Florida 
or Texas. He had no plans based on the possibility of entire want of 
success of this last campaign among the Elks. He left California in 
1915, and had been traveling since then, making short stops in many 
cities and towns, and had covered about 40,000 miles. The expenses 
of Pannill and his nurse had been mainly obtained from local lodges 
of Elks, from individual members of that order, and in some cases 
transportation had been obtained from other charitable organizations. 
The plaintiffs had come to Virginia a few weeks before these actions 
were instituted, not intending to stay permanently, but only to stay 
long enough to institute, and possibly to bring to a conclusion, a suit 
by Pannill against the Grand Lodge on what he conceives to be a valid 
cause of action against that body. 

As has been said, Pannill's Case was ordered dismissed £or want of 
jurisdiction. As the term at which the order of dismissal was made 
has not been brought to an end, and as the question of Pannill's citi- 
zenship is to me novel and rather perplexing, I have taken advantage 
of the first opportunity to give it further consideration. 

[ 1 ] (a) It would seem that Pannill cannot be regarded as a citizen 
of Virginia. He was at the institution of this action residing in this 
state, but with no intention of remaining here permanently. His in- 
tent was and is to stay here only long enough to finish the business 
which brought him here and to then go to some other state. As Vir- 
ginia is not the state of his birth, as his residence here is not animo 
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manendi, I cannot satisfactorily class him as a citizen of this state. 
It is true that he is not here with intent to return to either California 
or to West Virginia, and he inta^s to stay here for a somewhat in- 
definite time. But the fact whiBLis necessary to convert mere resi- 
dence into citizenship is the intentio remain permanently. 

[2] (b) It is, I take it, entirely settled that a domicile of choice,. 

once acquired, is not lost until a new domicile has been acquired. Story, 

. Conflict of Laws (2d Ed.) § 47 ; Wharton, Confl. of Laws (2d Ed.) § 55 ; 

14 Cvc. 851; Mitchell v. United States, 21 Wall. 350, 352, 353, 22 L. 

Ed. 584; Desmare v. United States, 93 U. S. 605, 610, 23 L. Ed. 959. 

[3] If ascertaining the domicile of a citizen of the United States 
always ascertains his state citizenship, we have arrived at a simple solu- 
tion of the question before us. However, domicile and citizenship are, 
as I think, not always synon)anous. Where domicile means home, 
where it describes the state in which a citizen of the United States has 
his home, or what he regards as his home, and to which he intends to 
return, if absent therefrom, it is usually, if not always, equivalent to 
state citizenship. But when (no new domicile in fact having been ac- 
quired) domicile exists only by legal fiction, and describes the state in 
which a citizen of the United States once had his home, but to which 
he intends never to return, I cannot see that domicile and citizenship 
are synonymous. It has in some cases been said that domicile is syn- 
onymous with state citizenship. But in every case in which this has 
been said, so far as I have found, the court had in mind a domicile, 
to which the party, if absent therefrom, intended ultimately to return. 
In Williamson v. Osenton, 232 U. S. 619, 624, 34 Sup. Ct. 442, 58 
L. Ed. 758, the agreed facts, as construed by the court (232 U. S. 624, 
625, 34 Sup. Ct. 442, 58 L. Ed. 758), showed an actual domicile in Vir- 
ginia — a residence with intent to remain permanently. In Prentiss v. 
Barton, Fed. Cas. No. 11384, Chief Justice Marshall said: 

"In tlie sense of the Ck>nstltiition and of the Judicial Act, he who Is In- 
corporated into the body of the state, by permanent residence therein, so a» 
to become a member of it, must be a citizen of that state, although bom in 
another. Or, to use the phrase more familiar in the books, a citizen of the 
United States must be a citizen of that state In which his domicUe Is placed." 

But here, also, the court was dealing with a case of actual domicile 
and an intent to return to it. In Collins v. City of Ashland (D. C.) 
112 Fed. 175, 177, it is said that "citizenship depends upon domicile.*' 
But in that case the evidence showed a domicile in Ohio, a merely tem- 
porary residence in Kentucky, and a clear intent to return to Ohio. 
In Harding v. Standard Oil Co. (C. C.) 182 Fed. 421, 426, it is said 
that domicile is usually coextensive in meaning with citizenship ; but 
in this case also (pages 428 and 430^) the court finds that the plaintiff, 
after his departure from lUiriois, always had the intention to return 
to that state, and consequently the case is not one in which, as in the 
case at bar, the departure from the state of domicile was with intent 
never to return there. In Hammerstein v. Lyne (D. C.) 200 Fed. 165, 
170, it is said that state citizenship is the practical equivalent of domi- 
cile. But here again the court had in view an actual domicile animo 
revertendi. 

252 F.— 68 
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[4, 5] It must be borne in mind that the grant of jurisdiction to the 
federal courts is not of controversies between citizens of the United 
States domiciled in different state^ftut of controversies between citi- 
zens of different states. Beyond \|Py doubt a question of domicile (in 
fact) is often determinative of the question of citizenship (Morris v. 
Gilmer, 129 U. S. 315, 328, 9 Sup. Ct. 289, 32 L. Ed. 690); but it 
is a very different thing to assert that a mere theoretical domicile, ex- 
isting with intent never to return to it, is the same thing as citizenship/ 
In the case before us the plaintiff at the institution of the suit did not 
reside in California, he had no place of abode there, and he intended 
n^ver to return there. Assuredly it is very difficult to reconcile any 
theory of citizenship or any definition of the word "citizen" with such 
facts. Citizenship implies membership in a political society, the rela- 
tion of allegiance and protection, identification with the state, and a 
participation in its functions. While a temporary absence may sus- 
pend the relation between a state and its citizen, the latter*s identifica- 
tion with the former remains because of his intention to return. If A., 
a citizen of California, sells his home and with his family takes up 
his residence in Virginia, for a temporary purpose, intending to return 
to California, he undoubtedly retains his domicile and citizenship in 
California; and his case may bear close resemblance to the case at 
bar. A. may also be said to have only a theoretical domicile in Cali- 
fornia. But the essential difference between A.'s status and that of 
Pannill is that A. intends to return to California and Pannill does not ; 
California is A.'s home, and it is not in any sense Panniirs home. A. 
has only temporarily surrendered his membership in the political 
society of California and his participation in its functions ; while Pan- 
nill has permanently ended his connection with that state. 

[6] It is true that a citizen of the United States, who is a mere home- 
less wanderer and not a citizen of any state, would encounter the same 
risk of local prejudice in the state courts that would be encountered 
by citizens of other states. But so would citizens of the District of 
Columbia. The latter are not included in the grant of jurisdiction, 
and the most satisfactory conclusion I can reach is that Pannill is not 
included. In both cases the exclusion is due simply to the wording 
of the grant. Its language is not broad enough to include a citizen of 
the District of Columbia or a citizen of the United States who is not 
a citizen of any state. In Prentiss v. Brennan, 2 Blatchf . 162, 19 Fed. 
Cas. 1279, 1280, Mr. Justice Nelson said: 

"A person may be a citizen of the United States, and not a citizen of any 
I)artlcular stxita This Is the condition of citizens residing in the District of 
Columbia, and in the territories of the United Stateis, or who have taken up a 
residence abroad, and others that might be mentioned. A fixed and permanent 
residence or domicile In a state is ess^atial to the character of dtlzenahlp 
tliat will bring the case within the jurisdiction of the federal courts." 

[7] As has been said, citizens of the District of Columbia were not 
granted the privilege of litigating in the federal courts on the ground 
of diversity of citizenship. Possibly no better reason for this fact 
exists than that such citizens were not thought of when tlie judici- 
ary article of the federal Constitution was drafted. It is even more 
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t^obable that dtizens of the United States, occup3riiig the very un- 
usual status that Pannill does, were also not thought of ; but in any 
event a citizen of the United States, who is not a citizen of any state^ 
is not within the language of the Constitution. And to my mind Pan- 
nill is not a citizen of California, simply because he never intends to 
return to that state, and has finally severed his connection with that 
state. The theoretical domicile which is equivalent to state citizen- 
ship is always one which exists animo revertendi. The theoretical 
domicile which dings to a homeless wanderer, who never intends to 
return, has its uses in deciding rights of succession to property, in 
respect to taxation and to the administration of pauper laws, but is 
not, I think, equivalent to citizenship in the sense in which the word 
"citizen" is used in the Judiciary Act. While domicile, in some sense, 
may not be lost by mere departure with intent not to return, state 
dtizenship is thus lost. In other words, where the word ''domicile" 
is used as meaning home, where absence from domicile is animo re- 
vertendi, domidle may be equivalent to state dtizenship; but where 
domicile exists merely by legal fiction, and absence is accompanied 
by intent never to return to the state of domicile, the word is not 
synonymous with citizenship. 

2. The Pannill Case having been dismissed for want of jurisdic- 
tion, the trial of the Jerrick Case proceeded until all the evidence 
was in. At this juncture defendant moved for a directed verdict. 
When this motion was submitted, and before giving any intimation 
as to my decision thereon, I required plaintiflf's counsel to then elect 
whether he would or would not suffer a voluntary nonsuit. He elected 
to suffer a nonsuit. Thereupon counsel for defendant excepted to 
the ruling permitting the plaintiff to then take a nonsuit. 

[8-11] In cases tried by a jury, which reach the point where the 
jury retires to consider its verdict, I see no reason why this court 
should not follow the state statute. Section 3387, Code 1904. So, 
too, in cases in which by stipulation a jury is waived, I think the state 
practice should be followed, and that a motion for leave to suffer a 
nonsuit after the case has been submitted to the judge for decision 
comes too late. Harrison v. Clemens, 112 Va. ^71, 373, 71 S. E. 
538. However, a motion for a directed verdict creates a very dif- 
ferent situation. 

(a) I have very little hesitation in holding that a plaintiff, after 
a motion by the defendant for a directed verdict has been submitted, 
has no absolute right to then suffer a nonsuit. The Virginia stat- 
ute (section 3387, Code 1904), providing that "a party shall not be 
allowed to suffer a nonsuit, unless he do so before the jury retire 
from the bar," does not seem to me to govern here, because it has 
never been the accepted Virginia practice to direct verdicts (section 
3384b, Hurst's Code Va. 1913 ; Acts 1912, p. 52 ; Taylor v. B. & O. R. 
Co., 108 Va. 817, 819, 62 S. E. 798; Hargrave v. Shaw Land Co., Ill 
Va. 84, 90, 68 S. E. 278, Ann. Cas. 1912A, 151). Consequently the stat- 
ute, which has been in force sin«e 1788 (12 Henning's St. at Large, 749; 
1 Shepherd's St. at Large, 33; 1 Code 1819, p. 510; 1 Code 1849, 
p. 672; Code 1887, § 3387), never contemplated, and does not apply 
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to, a case where a motion to direct a verdict has been submitted. 
For the same reason there is no state court practice on the point. 
It follows that the federal courts in this state, in the situation which 
arose here, are governed only by the general law. In this circuit 
the case of Parks v. Southern R. Co., 143 Fed. 276, 279, 74 C. C. A. 
414, 417, is of controlling authority. It is there said: 

"From the time of the submission of the motion to instruct a verdict tlie 
granting of a nonsiSit lies wholly in the discretion of the court" 

This ruling (see, also, Francisco v. Chicago & A. R. Co., 149 Fed. 
354, 359, 79 C. C. A. 292, 9 Ann. Cas. 628), while not followed in 
some of the other circuits (Meyer v. National Biscuit Co., 168 Fed. 
906, 94 C. C. A. 335 ; Knight v. Illinois Cent. R. Co., 180 Fed. 368, 
373, 103 C. C. A. 514), requires the conclusion in this court that 
the plaintiff had no absolute right to a nonsuit, and also that there 
was a discretionary power in the court to grant the- nonsuit. 

[12] (b) As there was a discretionary power to grant the non- 
suit, it may be well to state why it was exercised in favor of the 
plaintiff. The evidence of the defendant's managing editor, to the 
effect that he had ordered the suppression of the article concern- 
ing the plaintiffs, and that it was published by mistake as the re- 
sult of an error in the composing room, was to me a complete sur- 
prise. There had been no previous intimation that the defendant 
would, practically at the close of the trial, jntroduce such evidence. 
At the time I granted the nonsuit I supposed, and I still suppose, 
that this evidence was as surprising* to the plaintiff and her counsel 
as it was to me. Plaintiff had had no sort of opportunity to investi- 
gate the accuracy of this testimony, or to seek to rebut it. The best 
possible reason for taking a nonsuit is that evidence offered by the de- 
fendant has taken the plaintiff by surprise, and such a situation must 
likewise afford the best possible reason for a court to permit a non- 
suit. If, after opportunity to investigate the facts, it is ascertained 
that the evidence of the editor cannot be rebutted, the plaintiff is 
very unlikely to bring another action. But, if there is rebuttal evi- 
dence in existence,^ the plaintiff assuredly ought to have the oppor- 
tunity of producingf- it. 

[13, 14] (c) The right of the court to require the plaintiff to make 
election before indicating its views on the motion to direct a verdict 
is also settled in the affirmative by the opinion in Parks v. Southern 
R. Co., supra, 143 Fed. 276, 279, 74 C. C. A. 414, 417: 

"The plaintiff upon the making of a motion to Instruct a verdict against 
lilm • ♦ ♦ should then elect whether or not he will take a non- 
suit. ♦ ♦ ♦'• 

See, also, upholding the right of the court to refuse to allow a 
nonsuit after announcing its conclusion to direct a verdict, Huntt 
V. McNamee, 141 Fed. 293, 72 C. C. A. 441 (C. C. A. 4th Circuit) ; 
Barrett v. Virginian R. Co., 244 Fed. 397, 157 C C A. 23 (C. C. A. 
4th Circuit). • 

And, independent of authority, the ruling made was dictated by 
considerations of fairness. A plaintifi should not, in circumstances 
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such as existed here, be allowed to first ascertain the conclusion of 
the court on the motion to direct a verdict, and thereafter have the 
unfair advantage of taking a nonsuit if the court intends to sustain 
the motion, and of submitting the case to the jury if the court in- 
tends to overrule the motion. The very object of the state statutes 
ff ound in the laws of nearly all the states) limiting the time for tak- 
ing a voluntary nonsuit is to prevent just this unfairness to the de- 
fendant 



In re ABTHUB E. PRATT COMPANY. 
(District Court, N. D. New York. September 9, 1918.) 

1. Banxbuftcy ^=9340— Glaim&^P&oof of. 

Sworn proofs of claim in a bankruptcy proceeding are prima facie true, 
and an objector has tbe burden of overcoming such prima fade case. 

2. Bankbuptcy ^=^342 — Claims — OBJuenoNa 

On objections to a duly proven claim for a balance on a note given by 
claimant to the bankrupt corporation, which was Indorsed by and dis^ 
counted by it, held, that an order rejecting the clahn on the ground that 
the note was given in payment of coi-porate stock which the claimant re- 
ceived at the time he gave the note was Improper, and the matter should , 
be remanded for further hearing. 

3. Bankruptcy <S=>340 — Claims — Evidence. 

Where' the trustee In bankruptcy objected to a claim for a balance due 
on a promissory note given by a claimant to the bankrupt corporation and 
by It discounted, on the ground that the note was given in payment of 
stock bought heldf that evidence as to the use by claimant of the stock 
which he received, etc., was admissible. 

In Bankruptcy. In the matter of the bankruptcy of the Arthur E. 
Pratt Company. On review of an order ot the referee disallowing the 
claim of Charles H. Schupp. Order reversed, and matter remanded 
to referee for rehearing. 

Review of an order of the referee disallowing on objections the duly proved 
claim of Charles H. Schupp for $2,971.10, balance of promissory note given 
by said Schupp to the Arthur B. Pratt Company, and which was Indorsed by 
it and discounted at New York State Bank at Albany, N. Y., for its own 
benefit, and which the claimant claims was given to said now bankrupt solely 
for Its accommodation and as a loan, he receiving certain shares of the capital 
stock of the company issued in his name and an assignment of other shares 
of such stock, which had been issued to Arthur IS. Pratt or Mrs. Pratt indi- 
vidually, as collateral security for such loan. In the proofs of claim it Is set 
forth as a secured claim; the security being spedfled. The trustee of the 
bankrupt claims the note was given to the company in payment for the stock 
of the company so issued to him, not including that assigned to him by 
Arthur E. Pratt, and that there was an agreement to repurchase, secured 
by the pledge of the stock issued to Mr. Pratt or his wife. 

Tracey, Cooper & Townsend, of Albany, N. Y., for trustees. 
Alex. T: Selkirk, of Albany, N. Y, (John W. Searle, of Albany, K 
Y., of counsel), for claimant. 
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RAY, District Judge (after stating the facts as above). [1] The 
proofs of claim are in due form in every respect, and in the absence 
of proof against its justice and validity such proofs were and are 
sufficient to establish it as against the objections. The sworn proofs 
of claim in a bankruptcy proceeding^ are prima facie evidence of all 
its allegations, when objected to. Whitney v. Dresser, 200 U. S. 532, 
26 Sup. Ct. 316, 50 L. Ed. 584; In re Sumner (D. C.) 101 Fed. 224; 
In re Shaw (D. C.) 109 Fed. 780; In re Cannon (D. C.) 133 Fed. 839; 
In re Carter (D. C.) 138 Fed. 846; In re Doty, 5 Am. Bankr. 
Rep. 58. The Supreme Court expressly holds: 

"The words of the statute suggest, if they do not expressly Import, that 
the objector Is to go forward (that is, prove the invaUdity of the claim, over- 
come the prima fade case made by the proofs duly verified), and thus that the 
formal proof is evidence, even when put in issue. The words are : 'Objections 
to claims shall be heard and determined as soon,' etc. Section 57f. It Is 
the objection, not the claim, which is pointed out for hearing and determina- 
tion." 

The burden of overcoming this prima facie case was therefore on 
the trustees. 

[2, 3] But the claimant went forward with proof in addition to the 
proofs of claim. Mr. Schupp, the claimant, testified that in March or 
April, 1914, the original note of $4,000 was given; that claimant had 
an interview with Mr. Pratt, president and treasurer of the company; 
that Mr. Pratt requested him to purchase stock in the company, and 
that he declined as he had declined before ; that Pratt told him they 
(the company) needed some ready cash and wanted it quick, and if he 
would help them out that time they would help him when he got 
ready to construct his big plant, 

"He told me that if I would take out stock that the company would takie it 
back. I told him I couldn^t He said he would give me 83 shares of stock in 
my name and 64 of his own as security and good will. Q. If you would in- 
dorse the note? A- If I would indorse the note. He made out a note for 
$4,000, and I gave him $700 and the note for $4,000, and then he said, when i 
needed the money, he would give it back to ma I said I didn't need it ri^t 
away, but it would be about a year before I would need it" 

It was conceded by the trustees that the note for $4,000 was drawn 
by Mr. Pratt, signed by the claimant, and delivered to Mr. Pratt, who 
turned over the stock, 147 shares (the par value of which was $7,350, 
conceded on the argument and shown by the proof), and that the com- 
pany discoimted the note at the bank and used the money in its busi- 
ness. There is nothing in the testimony of the claimant that indicates 
other than a loan of this note and $700 cash to the now bankrupt, with 
these shares of stock given him as security. The claimant is not a 
lawyer. If he had been, probably the transaction would have been 
put in different form. The evidence of the claimant substantiates the 
proofs of claim and makes the case the stronger. 

What is there in the case to change or overcome this? Mr. Schupp 
does not say Mr. Pratt agreed to "buy" the stock back, and such is 
not the import of his testimony as a whole. The original note of 
$4,000 was reduced by payments thereon, renewal notes being given, 
until, February 8» 1916, the balance was $2,900 only. The payments 
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were all made by the Arthur E. Pratt Company except $345. This 
is uncontradicted. There is no pretense Mr. Schupp was insolvent, or 
in financial difficulties, or unable to pay, if this was his note and debt 
to the bank, or that the company paid the interest and about $800 of 
principal at the request of Mr. Schupp.' Mr. Schupp testified that Mr. 
Pratt told him, at the time he gave the note, the dividends on the stock 
would pay the interest on the note. Mr. Schupp was given a check 
for one dividend of $54. Mr. Schupp was asked : 

"And that's the purpose for which It [this dividend check] was used?" 

f 

That was objected to as improper, and the objection was sustained. 
Why was this improper? Why not show that Mr. Schupp used the 
dividend as agreed or understood it should be used? Then Mr. Hatt, 
for the trustees, brought out by questions to Mr. Schupp that the 83 
shares of stock were in the bank as collateral, put there by Mr. Schupp. 
As collateral for what does not appear. 

The claimant sought to show, and also the circumstances under which 
pledged at the bank : 

*'Q. Win you. state how you came to pledge It at the New York State Na- 
tional Bank? 
"Mr. Hatt; I object to that as immaterial. (Sustained and exception.)" 

Then claimant sought to show it was pledged as collateral for the 
note on which the claim is based. This was objected to, and the ob- 
jection sustained. Then Mr. Schupp said he did not intend to state, 
or be understood as saying, the stock was then pledged at the bank. 
Then he was asked by his counsel : 

**Q. Was it at any time pledged with the New Tork State National Bank In 
connection with any other transaction than the renewal of the note given by 
you to the Arthur B. Pratt Company? A. No. 

*'Mr. Hatt (one of trustees): I object to that as Improper, and move to 
strike out the answer. (Granted.)" 

I am unable to understand why this was improper, or on what 
grounds the objections could be sustained. On the other hand, the 
evidence was very proper and material. 

The claimant offered in open court to return the stock. The referee 
said : "You evidently have no power to return it." On the evidence it 
did not so appear. It did appear on the evidence of Mr. Schupp that 
he loaned this note to the Arthur E. Pratt Company, and that finally, 
after the Pratt Company had reduced it to $2,900 (voluntarily, so far 
as appears, except the $300 paid by the maker and claimant, how and 
why he was not permitted to show), Mr. Schupp paid the renewal note 
of $2,900, as he was obliged to do so far as the bank was concerned. 
If, as he claims, he held these shares of stock as collateral security for 
this loan to the Pratt Company, he was not under obligations to sur- 
render his collateral until paid by the Pratt Company. But, aside from 
this, he was entitled to show when and where and for what purpose he 
pledged the stock as collateral. If it was turned over to him as col- 
lateral for his signing the note, and to secure him in case he paid the 
note, why could not he use it as collateral when he renewed the note, 
without making himself the absolute owner and turning the transaction 
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into a sale of the stock to Schupp and payment therefor by the giving 
of the note? This stock is, of course, worthless. The Arthur E. Pratt 
Company is unable to pay its debts. But suppose the company had 
been successful, and this stock, worth at least $7,350 at par value when 
turned over to Schupp, had appreciated in actual value above par ; what 
would have been the position of Mr. Pratt and the company? 

Mr. Pratt, the president and treasurer of this company, was sworn 
as a witness for the trustees ; but he did not deny, except by inference, 
the statements of Mr. Schupp. Neither side asked specific questions 
involving such denial, however. Mr. Schupp testified that at the time 
of the original transaction Mr. Pratt gave him a letter showing what 
it was, and that later he gave that back to Mr. Pratt. When and why 
does not appear. Mr. Pratt did not deny the letter was returned to 
him. This question was asked Mr. Pratt, and he gave this answer: 

"Q. wan you tell us, as nearly as you can now recall, the facts of that letter 
that you say you gave Mr. Schupp? A.- The letter, as near &a I can remember, 
was In regard to my personal stock, which I had given him as additional se- 
curity — not given to him outright — only as additional security, and that in 
case that anything happened to know the stock was to be returned to Mrs. 
Pratt. If anything happened to me, I wanted to increase the business. Q. 
That was 64 shares, if that's the correct number, of your own individual stock 
holding in the Arthur B. Pratt Company? A. That's the fact." 

If this company sold Mr. Schupp this stock and took his note for 
$4,000, with $700 cash, and turned over the stock, it is difficult for this 
court to understand why Pratt, the president and treasurer, was giv- 
ing his personal stock as "additional security." "Additional security" 
for what? Mr. Pratt did not produce the letter, nor claim it was lost 
or destroyed. Its production would be quite illuminating. Was this 
"additional security" for the loan of the note, or "additional security" 
for an agreement to purchase back the stock ? "Additional" to what ? 

The referee placed some stress on the use made by Mr. Schupp of 
the stock, but did not permit an explanation of that use — its time and 
purpose and the circumstances under which used. The trustees in their 
brief and argument on this appeal lay great stress on that use of the 
stock by Schupp; but what the fact^ were, under their objections, is 
concealed from the court. The bankruptcy court is a court of equity, 
and justice should prevail. As the case stands, the weight of evidence 
is decidedly with the claimant; but with all the pertinent facts fully 
developed it might not be. 

There was error in restricting the inquiry in the respects mentioned. 
Mr. Pratt testified in effect he sold the stock to the claimant, and that 
it was agreed the company would take it back, and that he gave 63 
shares of stock as security that it would. If so, the letter would show. 
If this agreement was made, and the company failed to take the stock 
back, why is it not indebted to Schupp in the amount of damages sus- 
tained for the breach of the agreement? It seems to me that a full 
and complete inquiry should be made as to all these matters. What 
has become of the 63 shares of stock turned over to Schupp as "addi- 
tional security"? It is not even suggested that the stock issued to 
Schupp in his name was the property of Pratt. It was unissued com- 
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pany stock, and Pratt was dealing with it. As president and treasurer 
of the company, he could bind the company in the transaction. To de- 
feat this claim it must be established as a fact on all the evidence that 
Schupo actually purchased the stock and paid for it with his note and 
the $700 cash. The order rejecting and disallowing the claim is re- 
versed, and the matter sent back to the referee for a rehearing and 
trial. 

So ordered. 



RENSSBTJLER ft SARATOGA R. CO. v. IRWIN, Collector United States 
Internal Revenue, et al. 

(District Court, N. D. New York. September 5, 1918.) 

OOUBTS ^=9344 — ^B^DEBAL CoUBTS — SXTIT TO ESTABIJSH LlEN — ^ABSBNT DEFEND- 
ANTS. 

A railroad company, against which it was adjudged that dividends 
paid directly to its stockholders as rental by the lessee of all its property, 
constituted net Income subject to federal corporation tax, brought suit in 
equity to have such taxes declared an equitable lien upon such dividends 
in the hands of lessee. Held, that the stockholders were indispensable 
parties, but that nonresidents could be brought in by publication under 
Judicial Code, J 57 (Couip. St. 1916, J 1039). 

In Equity. Suit by the Rensselaer & Saratoga Railroad Company 
against Roscoe Irwin, Collector of Internal Revenue for the Four- 
teenth District of New York, and the Delaware & Hudson Compa- 
ny. On motion to dismiss bill. Permission to complainant to amend. 

See, also, 239 Fed. 739; 249 Fed. 726, CCA. ; 246 U. 

S. 671, 38 Sup. Ct 424, 62 L. Ed. . .^ 

This is a motion to dismiss this suit in equity, the object of which suit is to 
secure a decree of this court providing for the retention from the net income of 
Rensselaer & Saratoga Railroad Company and payment thereof to the col- 
lector of internal revenue direct, or to said railroad company for the pur- 
pose, a sum sufficient to pay the federal inccnne tax on tiie net income of sudi 
company duly assessed, and which net income, under the terms of a lease 
between the said Rensselaer & Saratoga Railroad Ck>mpany, lessor, and Dela- 
ware & Hudson Oompany, lessee, is now paid by the Delaware <& Hudson Com- 
pany direct to the stockholders of the company as "dividends,'* instead of to 
the Rensselaer & Saratoga Oompany, and the Delaware & Hudson Company 
pursuant to the terms of such lease having indorsed on each certificate of 
stock an agreement to pay the stockholder the "dividend" specified. Such pay- 
ments in such manner exhaust all the income and available funds of the 
Rensselaer Oompany, leaving it without funds to pay such federal tax unless 
it borrows, and this borrowing will gradually Incumber and, so to speak, eat 
up the property of the company. 

The facts will appear more in detail in the opinion. The main ground ot 
the motion is the absence of necessary parties defendant. The law providing 
for this tax wbb passed long after the making of the lease. 

• Geo. B. Wellington, of Troy, N. Y., for plaintiff Rensselaer & Sar- 
atoga R. Co. 

Walter C Noyes, of New York City, for defendant Dlelaware & 
Hudson Co. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for defendant 
Roscoe Irwin, Collector, etc. 

^spFor oUier cases see some topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 

Digitized by VjOOQIC 



922 252 FBDERAL BEPORTBB 

RAY, District Judge. In 1871, the Rensselaer & Saratoga Rail- 
road Company, a New York corporation, leased to the Delaware & 
Hudson Company its railroad and all its physical property during 
its charter life, and the latter company agreed as rent to keep same 
in repair and as rent to pay the interest on. its bonded indebtedness, 
etc., and a semiannual dividend of 3^4 per cent, on its capital stock 
January 1, 1872, and July 1, 1872, and also "a semiannual dividend of 
four per cent, on such capital stock upon each first day of January 
and the first day of July thereafter; it being understood, however, 
that the interest and dividends to be paid as aforesaid shall and may 
be paid directly to the respective bondholders and stockholders/' 
This lease further provided as follows : 

"And the said party of the second part hereby farther covenants and agrees. 
In manner aforesaid, that on presentation of the respective bonds and of the 
scrip, certificate of stock respectively, the interest and dividends upon which 
are to be paid as herein provided by the party of the second part, it will, by a 
proper instrument In writing to be indorsed or stamped thereon respectiv^y, . 
and duly executed, guarantee to the owners and holders thereof payment of 
the 'interest and dividends thereon as aforesaid, the dividends to be payable 
semiannually," etc. 

The Delaware & Hudson Company went into possession under the 
lease and in all respects complied with its terms, and same is now in 
full force and effect, and each stockholden has indorsed on his or 
her certificate of stock the guaranty of the Delaware & Hudson Com- 
pany to pay such dividends. This guaranty, of course, creates an 
obligation on the part of the Delaware & Hudson Company to the 
several stockholders which they may enforce. 

This lease makes no provision for the payment of the federal in- 
come tax imposed by the act of October 3, 1913, c. 16, 38 Stat. 114, 
by either the stockholders or the Delaware & Hudson Company. 

The ta^es imposed under that act for one or two years were paid 
by the Rensselaer & Saratoga Company under protest, and it then 
brought an action to recover same on the ground such dividends so 
paid did not constitute income within the meaning of the act; but 
this court held they did, and that the amount thereof was properly 
taxable as income, and that the tax was properly assessed and col- 
lected. Rens. & S. R. Co. v. Irwin, Col. Int. Rev. (D. C.) 239 Fed. 739. 
An appeal was taken to the Circuit Court of Appeals, Second Circuit, 
and the decree of this court was affirmed. Rens. & S. R. Co. v. Ir- 
win, Col. Int. Rev., 249 Fed. 726, C. C. A. . Certiorari was 

denied by the Supreme Court (246 U. S. 671, 38 Sup. Ct. 424, 62 L. 
Ed. - — ), The Circuit Court of Appeals said: 

"Tbe plaintiff contends that It has no other Income than the $1,000 paid it 
annually by the lessee. as expense of keeping np its corporate organization 
and an Income from other sources amounting to $3,600 annually, and that 
the moneys paid as rent to the holders of its bonds and stocks is their income. 
On the otber hand, the defendant contends that the rent, though so paid, is 
as matter of law income of the plaintiff. Judge Ray took the latter view, sus- 
tained the demurrer, and dismissed the complaint. We entirely concur with 
him. 

"It is true that the rent of its road does not go into the plaintiffs treasury, 
and that it has no means of withholding the tax from it. It la also true that 
the rent reserved by the lease is paid by the lessee in fixed sums to third 
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parties. All the same, the rent is the property of the plaintiff, and rematos 
such, though by the terms of the lease paid out to others, whose rights are 
<lerlved through it. While the rent is a debt of the lessee to the lessor, it is, 
as between the lessor and its stockholders, the lessor's income, out of which 
the dividends, if any, are to be paid. 

'*The application of the rent under the lease is a mere labor-saving device, 
the effect being exactly the same as if it be paid to the lessor and by it paid 
out as far as necessary to bondholders for interest, and ttie surplus in divi- 
dends to its stockholders. The description of the fixed sum to be peid by the 
lessee of 8 per cent, to the lessdr's stockholders as a dividend shows that the 
payment is made as agent of the lessor." 

As an equitable and just proposition, it is evident to all fair-minded 
men that these rents paid for the use of this railroad of the Rennselaer 
& Saratoga Company and its personal property, but under the provi- 
rsions of the lease and as a "labor-saving device," paid to the stock- 
holders direct in the form of and under the name of **dividends," ought 
not to go into the pockets of the stockholders free and discharged of 
the payment of the income tax imposed by the federal law on tiie net 
income of the railroad and which the railroad company must pay and 
pay from money borrowed for the purpose unless in some legal way 
its payment can be charged on this income. If lessor and lessee had 
contemplated or foreseen that such a tax would be imposed by act of 
<^ongress, undoubtedly some provision for payment would have been 
-made in the lease as was done with reference to other taxes. 

It is clear, I think, that to make a decree, in the absence of the stock- 
holders as parties, directing the Delaware & Hudson Company to re- 
tain the amount of the taxes imposed under the act of Congress, would 
be unwarranted. First, the stockholders have a right to be heard: 
and, second, such a decree in the absence of such stockholders would 
afford no protection to the Delaware & Hudson Company as against its 
liability under its written guaranties indorsed on the certificates of 
stock held by such stockholders. It is a fact that most or all the stock- 
. holders within the jurisdiction of the court have voluntarily paid their 
share of these taxes, but' those beyond such jurisdiction have refused 
so to do. 

Is there any way by which these nonresident stockholders can be 
brought within the jurisdiction of this court so as to be bound by a 
decree in the premises? If under the circumstances and conditions 
a suit in equity can h»e maintained to make and declare this federal in- 
come tax an equitable lien on the annual net income of the Rennselaer 
& Saratoga Railroad Company and enforce it as such, all the stock- 
holders can be brought in and made parties and service on them made 
by publication and jurisdiction obtained. Judicial Code of the U. S. 
§ 57 (Act March 3, 1911, c. 231, 36 Stat 1102, 1 U. S. Comp. St. 1916, 
pp. 1165, 1166, § 1039). 

That section of the Judicial Code provides: 

"When In any suit commenced in any district court of the United States to 
enforce any legal or equitable lien upon or claim to, or to remove any incum- 
brance or lien or cloud upon the title to real or personal property within the 
district where such suit is brought, one or more of the defendants therein 
shall not be an Inhabitant of or found within the said district, or shall not 
voluntarily appear thereto, it shall be lawful for the court to make an order 
directing such absent defendant or defendants to appear, plead, answer, or 
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demur by a day certain to be designated," and furtber provides for personal 
service If practicable wherever the defendants are found, and, If not found, 
for service by publication, and tben continues, **In case such absent defendant 
shall not appear, plead, answer, or demur within the time so limited, or within 
some further time to be limited by the court, in its discretion, ♦ ♦ ♦ it 
shall be lawful for the court to entertain jurisdiction, and proceed to the hear- 
ing and adjudication of such suit in the same manner as if such absent defend- 
ant had been served with process within the said district," and then provides 
that the adjudication shall only affect the property within the district. 

These rents are money and personal property owing by the Dela- 
ware & Hudson Company within the Northern district of New York 
and are there situated. If this court as a court of equity has power 
to declare this federal income tax an equitable lien on such taxable 
income and subject it to the pa)mient of such taxes, jurisdiction can 
be obtained. It would be premature to hold that this court has such 
power. All parties interested should be brought in and heard. The 
plaintiff should tue permitted to amend its complaint, if it elects so to 
do, as it may be advised, and to bring in and make parties defendant 
all the stockholders of the plaintiff corporation and apply for an order 
for services on those outside the jurisdiction under section 57 of the 
Judicial Code. Thirty days will be allowed for such amendment and 
action. If such action is not taken, the motion to dismiss is granted. 
The motion to dismiss, etc., can then be renewed if defendants are so 
advised and the questions suggested brought properly before the court 

Ordered accordingly. 



In re WIIaLIAMS. 

(District Court, N. D. Ohio. E. D. July 11, 1918.) 

No. 6174. 

!• Usury ^==>56 — Commission to Agent. 

That one accepted an agreed commission for securing: a loan and other 
services, and had the mortga^ for the loan made to another as mortgagee, 
and himself advanced money from funds of the dlents in his own bank 
account, and was prevented from finally placing the mortgage by the 
bankruptcy of the mortgagor, did not constitute commission money paid 
for the use of money, so as to make the transaction usurious. 

2. Bbokebs «=»65(4) — ^Duax Agency — Commission. 

That a broker, contracting to secure a loan and perform other services 
for an agreed commission, advanced money on the loan secured by a 
mortgage taken in the name of another as mortgagee, intending to sell 
the mortgage, did not constitute him a dual agent, so as to forfeit his com- 
mission. 

^ MOBTQAGES <@=>58 — EXECUTION — WITNESSES. 

A mortgage Is not Invalid because witnessed by the agent who negotiated 
the loan for the mortgagee. 

4. ACKNOWLEOOMENT ^=S>20(3) — ^INTEBEST OP NOTARY. 

A mortgage, the acknowledgment to which was taken before the agent 
who negotiated the loan for the mortgagee, is not invalid* 

5. Mortgages <@=»151(3) — ^Priority — Statutes. 

Gen. Code Ohio, § 8321—1, as enacted by Act May 27, 1915 a05-106. 
Ohio Laws p. 531), providing for priority of improvement mortgages OY&t 

^spFor otber cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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mechanics' liens, etc., limited to tbe extent the proceeds are actually used 
as by statute provided, cannot apply to the proceeds of mortgage not 
containing the statutory requisites of an Improvement mortgage, and the 
priority of such mortgage Is covered by sections 8310, 8821. 

6. BaNKBUPTOY ^s»342%-— AIJX)WAN0K of OLADCS^-OOBSBOnoir OF Bbfbbee's 

ReI'obt. 

Where a referee In bankruptcy held that one furnishing labor and ma- 
terials under contract with the owner and complying with Gen. Code 
Ohio, f 8314, was not entitled to a mechanic's lien because of failure to 
file statement required by section 8312, and counsel for all lienors, they 
r^resentlng all persons interested, admit that such statement was filed, 
the order will be modified, and sudh lien allowed. 

In Bankruptcy. In the matter of Joseph C. Williams, bankrupt. On 
petition for review of the referee's report, marshaling liens and estab- 
lishing priority thereof. Order modified and confirmed. 

A. J. Hackman and White, Johnson, Cannon & Neflf, all of Cleve- 
land, Ohio, for bankrupt. 

Dorr E. Warner, of Cleveland, Ohio, for lienholders. 

P. S. Crampton, of Cleveland, Ohio, for trustee. 

Frank Higley, of Cleveland, Ohio, for Lake View Land & Improve- 
fnent Co. 

A. O* Dickey, of Cleveland, Ohio, for H. S. Johns. 

WESTENHAVER, District Judge. This matter is before me on 
petitions for review, of the trustee in bankruptcy and of certain cred- 
itors of the bankrupt claiming mechanics' liens, seeking to review the 
findings and order of the referee, made herein on or about March 18, 
1918, marshaling liens and establishing priority thereof against the sale 
proceeds of lot No. 11, located at 11805 Castlewood avenue, Cleve- 
land, Ohio. The referee's findings of fact are not disputed, and, so 
far as necessary to determination of the questions arising on these pe- 
titions for review, will be briefly stated. 

The bankrupt, Joseph C. Williams, bought this lot April 20, 1916, 
from the Lake View Land & Improvement Company, hereinafter called 
the land company, and agreed to pay therefor $1,600, one-half cash 
and the residue on time, to be secured by a second mortgage. Coin- 
cidently therewith he employed one H. S. Johns to negotiate for him 
a loan of $2,500, to be secured by a first mortgage on this lot. He fur- 
ther agreed to pay Johns a commission of $150 for services in securing 
this loan, procuring and examining the abstract, recording the deeds, 
taking out insurance, and disbursing the proceeds of the mortgage loan 
in a manner presently to be stated. A deed was duly executed by the 
land company to the bankrupt. A mortgage was executed by the bank- 
rupt to Mary Warren to secure the payment of $2,500, eviaenced by a 
note for that amount payable to her. Another mortgage was executed 
by him to the land company securing $800, the deferred payment of 
purchase money. All of these writings bear the same date and were 
delivered to and intrusted with H. S. Johns. He recorded the deed 
and mortgages in the following order : First, the deed from the land 
company to the bankrupt ; second, the mortgage from the bankrupt to 

^spFor other cases see aam« topic & KEY-NUMB BR In all Key-Numbered Digests A Indexes 



Digitized by 



Google 



"926 252 FBDBRAL BBPORTEB 

Mary Warren; and, third, the mortgage from the bankrupt to the 
land company. This order, it is not disputed, was in accordance with 
the understanding of all the parties interested ; the land company hav- 
ing in writing expressly agreed that the mortgage for $2,500 should 
have priority over its mortgage of $800. 

The mortgage executed to Mary Warren was witnessed by Johns 
and acknowledged before him as a notary public. Mary Warren was 
his mother-in-law. She did not lend or advance any .money on the 
mortgage, and it was not expected that she would. Her name as mort- 
gagee and as a party to the note was used by Johns for convenience 
only, so as to enable him thereafter to negotiate a loan on the basis of 
this note and mortgage, and also conceal for taxing purposes the name 
of the future holder thereof. This method of doing business had been 
pursued by Johns in many similar transactions, both with the bank- 
rupt and other persons prior thereto. Mary Warren, immediately upon 
the execution of the note and mortgage, assigned them in blank. Johns, 
at the time Williams became insolvent and the petition in bankruptcy 
was filed, had not placed the mortgage and note with any client, but 
had from time to time made payments and advances on the faith and 
credit thereof to Williams as follows : 

1916. 

AprU 20. Commission $150.00 

Abstract and record ^ 6.80 

May 2. Lake View Land Company '. 800.00 

May 8. Cash i 600.00 

July 1. Insurance 21.20 

July 2. Cash 500.00 

August 8. Cash 300.00 

The referee has found that the aggregate of these items, with inter- 
est thereon from the dates thereof, is the amount due on this mortgage, 
and that it. is a valid and subsisting mortgage, entitled to priority. The 
residue of principal, amounting to $222.20, was not allowed; but as 
Johns, the only person prejudiced by this holding, has filed no petition 
for a review, it will be regarded as final. ^ 

Williams, when this lot was purchased and these two mortgages were 
executed, intended to erect a building thereon, and this was known to 
Johns. He was in the business of buying lots and erecting buildings 
thereon and selling the lots thus improved. He had been doing this 
for several years, and had, when adjudged a bankrupt, some 15 or 20 
buildings in various stages of progress towards completion. Johns had 
financed his building operations in this manner in many similar trans- 
actions. His practice was not to pay the money direct to contractors, 
laborers, or materialmen, but to Williams, making such payments, how- 
ever, from time to time, as Johns believed the stage of his construction 
would warrant. Williams, the bankrupt, began building operations on 
this lot about July 1, 1916. Johns advanced $800 thereafter. Williams 
became financially involved, and the petition in bankruptcy was filed 
in November following. 

The petitioners assign as error and argue that the referee erred in 
the following respects: (1) In including the item of $150 commission 
as a part of the aggregate due on the $2,500 mortgage. (2) In not 
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holding that the $2,500 mortgage was invalid, and therefore not a lien 
in any amount, because Johns was interested therein as mortgagee, and 
was disqualified to act as a witness or notary in the execution thereof. 
(3) In not holding that, even if said mortgage was valid, it was sub- 
ordinate in priority to the mechanic's liens. (4) In disiallowing the 
claim of Mrs. A. B. Tindall to a mechanic's lien. 

[1] 1. I am of opinion that the referee properly allowed the item 
of $150. This allowance is objected to, because it is said to be usuri- 
ous. Usury is the exaction of more than the lawful rate of interest 
for the use of money. If the amount paid is in whole or in part for 
other lawful services, then it cannot be said to have been paid for 
the use of the money, and is not usurious. 39 Cyc. 931 (111), 888; 
White Water Valley Canal Co. v. Vallette, 21 How. 414, 422, 16 L. 
Ed. 154. As already said, other services were to be performed by 
Johns, and it is in part for these services that Williams agreed to pay 
$150. It was not expected that Johns would make the loan himself, but 
that he would secure the money by negotiating a loan. The money ad- 
vanced, it is true, was advanced by check on Johns' personal bank ac- 
count; but it also appears that this bank account was used by Johns 
as the common deposit of his own and funds received and handled 
by him for various clients, whose money was lent out by him on mort- 
gages. Shortly prior to this date he had received from his wife and 
deposited therein a sum of $6,500, which it was expected he would in- 
vest for her in real estate mortgages. This was the course pursued 
in other transactions between Johns and the J>ankrupt, and between 
Johns and other persons, and Johns from time to time delivered notes 
and mortgages to persons who had intrusfed him with money to be 
invested in real estate mortgages. The fact that Williams became 
financially involved before Johns had placed this mortgage, as had 
been originally intended and as undoubtedly would have been done, 
except for such bankruptcy, does not convert a contract to pay a law- 
ful compensation for lawful services into a usurious agreement for the 
use of money. 

[2] The contention is also made that Johns is not entitled to this 
commission because, as agent of the mortgagor to negotiate a loan, he 
had no right to have an interest in the loan to be made. The principle 
of dual agency has, it seems to me, no application to the present sit- 
uation. Johns was not representing another party at the time he made 
this contract for a commission, and it was not understood that he 
himself would lend his own money. This transaction was handled in 
the usual manner of other transactions between the same parties ; that 
Johns eventually, owing to Williams' bankruptcy, was obliged to keep 
the mortgage and collect it, does not g^ve the transaction a different 
color. 

[3, 4] 2. I am of opinion that the referee did not err in holding 
that the mortgage was properly executed, and was not invalid because 
Johns was a witness thereto, and, as a notary, certified the mortgagor's 
acknowledgment. This conclusion is in accord with and fully support- 
ed by the decision of the Supreme Court of Ohio in Read v. Loan Co., 
68 Ohio St. 280, 67 N. E. 729, 62 L. R. A. 790, 96 Am. St. Rep. 663. 
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The facts are so nearly similar, the principle involved is precisely tLu 
same, and the considerations involved are so fully and ably considered 
in that opinion, that a reference thereto is deemed adequate for the 
purposes of this memorandum. 

f5] 3. I am of opinion that the referee did not err in giving the 
$2,500 mortgage priority over the mechanics' liens. This position is the 
one mainly relied on and was strenuously urged by petitioners. They 
base this contention upon section 8321 — 1, General Code, enacted May 
27, 1915 (105-106, O. L. 522-531). This section is in part as follows: 

"Except as hereinafter provided In, this section, the lien of a mortgage gvven 
in tchole or in part to improve real estate, or. to pay off prior encumbrances 
thereon, or both, the proceeds of which are actnaUy used in such improve- 
ment in the manner contemplated in sections 8310 and 8311 of the General 
Code, or to pay off prior encumbrances or both, and wliich mortgage contains 
therein the correct name omA oMress of said mortgagee, together ^€ith a cove* 
7iant betioeen the mortgagor and mortgagee authorizing and empowering the 
mortgagee to do all things in this act proviso by said mortgoifee to he done^ 
shall be prior to all mechanics', materialmen's and similar liens and all liens 
provided for in this chapter that are filed for record after said improvement 
mortgage is filed for record, to thB extent that the proceeds thereof are 
used and applied for the purposes aforesaid and pursuant to the provisions of 
this section, and such mortgage shall be a lien on the premises therein de- 
scriUed from the time it is filed for record for the full amount that is ulti- 
mately and actually paid out under said mortgage, regardless of the time 
when the money secured thereby is advanced." 

This section is to be construed in connection with other sections, de- 
claring when and from what date mortgages and judgments shall be 
liens on real estate. It must also be construed in connection with sec- 
tions 8310 and 8321 of the mechanic's lien law. These other sections 
provide that mechanics' liens shall be prior to all liens which shall be 
given or recorded subsequent to the date the first item of labor or ma- 
terials was performed or furnished. This is the general rule of prior- 
ity, declared and established as between mechanics' liens and other 
liens, such as mortgages and executions. Section 8321 — 1 is not to be 
taken as repealing, modifying, or revolutionizing the general rules re- 
lating to the priority of mortgage and judgment liens, unless the legis- 
lative intent so to do is clearly expressed. 

The question, then, is: To what mortgages and under what cir- 
cumstances does this special section 8321 — 1 apply? The petitioners' 
contention, briefly stated, is that Johns' mortgage is a construction 
mortgage — that is, a mortgage given in whole or in part to improve 
real estate, or to pay off prior incumbrances thereon — and that, this 
being so, it is controlled by section 8321 — 1 and is entitled to prior- 
ity only to the extent to which the proceeds are actually used as pro- 
vided in section 8321 — 1. 

No definition, other than above quoted, is given in the mechanic's 
lien law of a construction mortgage. The Johns mortgage is an or- 
dinary mortgage such as is used in Ohio to secure money loaned. 
It is true, of course, that it was the mutual expectation of Johns and 
Williams that the latter would construct a building on the mortgaged 
premises, and that this money would be used for that purpose; but 
there is no covenant in the mortgage, or any agr^ment between the 
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parties, that the money should be paid out in any specific way, or for 
any specific purpose. It is not, in my opinion, a mortgage such as is 
described in section 8321 — 1. 

This section requires a mortgage to contain ihe correct name .and 
address of the mortgagee, and the mortgage in question gives no ad- 
dress for the mortgagee. It must also contain a covenant between 
the mortgagor and mortgagee, authorizing and empowering the mort- 
gagee to do all things in this act provided by said mortgagee to be 
done. This mortgage contains no such covenant. It is vital, in order 
to bring a mortgage within the purview of section 8321 — 1, that this 
covenant should be contained therein. This, it seems to me, is the 
final test. 

The things which the mortgagee must be authorized and empowered 
to do are provided in section 8321 — 1. Among them the following 
may be noted: The mortgagee shall not be required to pay out any 
money on the mortgage until 15 days after it is filed for record, at 
the end of which time he may, at his option, refuse to go forward 
with the loan or to pay out the fund, and, if no money has been ad- 
vanced, he may cancel and release the mortgage. This option is given 
the mortgagee for some purpose, evidently, it seems to me, in order 
that he may infonn himself of the amount of the prior liens, the prob- 
able cost of the improvement, and the feasibility of completing the 
improvement under the terms and conditions imposed by section 
8321—1. 

The mortgagee, if, after such investigation, he elects to complete 
the loan, shall, in order to obtain priority, distribute the mortgage 
fund in certain order: (1) Pay prior incumbrances or withhold for 
that purpose the amount thereof. (2) Retain sufficient funds to com- 
plete the improvement according to the original plans, specifications, 
and contracts, and within the original contract price. (3) He shall 
pay on the owner's order, directly to the contractors or subcontrac- 
tors, such sums as the owner may certify to be necessary to meet labor 
pay rolls for said improvement. (4) He shall pay on the order of the 
owner accounts of materialmen and laborers who shall have given 
the mortgagee written notice of the amounts then due for material 
then furnished and labor then performed, and shall retain the same 
out of said mortgage fund. Certain other provisions are made as 
to the order in which the mortgage fund shall be distributed, and for 
the distribution thereof, which need not be stated at length. The 
mortgagee's obligation to comply with the fourth orcjer above noted 
is subordinate to the obligation to retain sufficient money to complete 
the building according to the original plans and specifications. If 
the funds are insufficient, he shall in any event retain enough to com- 
plete the building, and, if there is a surplus, distribute the same pro 
rata among materialmen and laborers who have filed notices ; otherwise, 
they get nothing. It might be interesting to speculate as to how the 
mortgagee could perform these requirements if tibe mortgage fund were 
not sufficient to pay for completing the building and laborers were un- 
willing to work and materialmen were unwilling to sell on credit. 

Manifestly this mortgage is not within the class described in this 
252F.-459 
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section, nor controlled by it It does not give the address of the 
mortgagee, and it does not contain covenants between the mortgagor 
and mortgagee, authorizing and empowering the mortgagee to do all 
things therein provided. The mortgagee may well hesitate, even after 
15 days* investigation, to assume the burdens and obligations thereby 
imposed. Obviously this section was enacted to meet a special situa- 
tion or provision. It contemplates liens prior to the mortgage, and 
a construction contract for the entire building, entered into prior to the 
giving of the mortgage or before the expiration of the 15-day period. 
It gives the mortgagee authority to pay all such prior liens, including 
mechanics' liens, as have already attached. It next requires the mort- 
gagee to set aside a sufficient sum to complete the improvement ac- 
cording to the original plans, specifications, and contract, and within 
the original contract price. It subordinates the rights of materialmen 
and laborers who have or may give written notice to the obligation 
of the mortgagee to see that the improvement is completed. It does 
not, in any event, require the mortgagee to pay out mora money than 
the amount of the mortgage; but it does deprive his mortgage of 
priority over mechanics' liens to the extent that he has disr^arded 
the order of priority provided in this section in making payments. 
This section cannot be regarded as repealing or modifying the order 
of priority provided by sections 8310 and 8321. A mortgagor and 
mortgagee may execute, if they wish, a mortgage containing the cove- 
nants required by section 8321 — 1, and bring themselves within its 
provisions. They are not, however, required so to do, and until they 
voluntarily create this situation the provisions of section 8321 — 1 are 
not applicable, but those of sections 8310 and 8321 arc. The mort- 
gagee, except as modified in section 8321 — 1, has priority, provided 
only his mortgage was recorded before the beginning of the construc- 
tion work; but, if a single item of labor or materials had been fur- 
nished before the date of recording the mortgage, then all of the work 
and labor furnished on that building, no matter at what date, become 
prior to the mortgage. This is the law which governs the present 
mortgage and the mechanics' liens asserted by the petitioners. 

The petitioners do not urge in their brief or in argument here 
that the advances made by Johns after July 1st, the date when the 
construction work began, should be subordinated to the mechanics' 
liens because of the rule which subordinates future advances to attach- 
ing liens under some conditions. The referee has held that they are not 
subordinate, and I approve his conclusion. I do not, however, wish to 
be understood as holding that the mortgage in question is one to secure 
future advances, or is in any event within the rules relating to future 
advances, made after liens of others have attached to the mor^aged 
premises. 

[8] 4. The referee held that Mrs. A. B. Tindall, having furnished 
labor and materials under a contract with the owner, is not entitled 
to a mechanic's lien, notwithstanding she complied with the require- 
ments of section 8314, because she did not file the statement required 
of contractors by section 8312. On this hearing it was stated by her 
counsel, and acquiesced in by counsel for other lienors, that the state- 
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ment required by section 8312 had in fact been filed by ber, and the 
record of the proceedings before the referee was by consent amended 
so as to show this fact. I find such a statement attached to and made 
a part of the referee's record. Inasmuch as other mechanic lien 
holders are the only persons interested adversely to Mrs. Tindall, and 
they are not objecting, I shall allow her lien in the amount claimed as 
a valid mechanic's lien in the same class with the liens of Thomas 
B. Jamison and others. The amount due her I find to be $73.34, with 
interest thereon from November 4, 1916. 

The referee's order, marshaling liens and determining priorities 
as to the proceeds of sublot No. 11, entered March 18, 1918, will 
be corrected, so as to include Mrs. A. B. Tindall's lien as above noted, 
and, as thus modified, it is approved and confirmed. 

An exception may be noted on behalf of the petitioners. 



UNITED STATES v. JASICK. 

(District Court, E. D. Michigan, S. D. August 8, 1918.) 

No. 6177. 

1. Indictment and Intobmation «=»110(17) — ^Thbeats Aoainbt the Presi- 

dent—Statutory Lanouaos. 

An indictment under Act Cong. Feb. 14, 1917, providing punishment 
for persons making threats to take the life of or Inflict great bodily 
barm upon the President of the United States, which follows the lan- 
guage of the statute In alleging the crime charged, and informs the de- 
fendant fully of the nature thereof, and sets forth the exact language 
alleged to constitute the crime, is sufliclently definite. 

2. Homicide ^=s»92 — "Thrbjat"— Language Used. 

The assertions by the defendant that "if he could get to President Wil- 
son be would shoot the blinded eye,** and that **lf he got a chance he would 
shoot President Wilson," constitute a threat to inflict bodily harm upon 
and to take the life of the President of the United States. 

[Ed. • Note.— For other definitions, see Words and Phrases, First and 
Second Series, Threat.] 

8. Homicide <$=»92— Threat Against the President — Oontingenot of 

AB ILITT— TlTRLAT. 

The mere fact that such threat was expressly made conditional upon 
the ability of defendant to carry it out does not render the same any 
the less a threat. 
4. Homicide ^=>02 — ^Threats to Kill the President—EIlements of Of- 
fense. 

Under Act Cong. Feb. 14, 1917, a threat against the life of the Presi- 
dent of the United States need not be communicated to the President to 
complete the oiffense. 

Louis Jasick was indicted for violation of Act Cong. Feb. 14, 19lJ^, 
by threatening to inflict bodily injury upon and to take the life of the 
President of the United States^ to which indictment he demurs. De- 
murrer overruled. 

John E. Kinnane, of Bay City, Mich., U. S. Dist. Atty. 
A. J. Seltzer, of Detroit, Mich., for defendant. 

^s»For oUier cases see same topic A KJQY-NUMBER In all Key-Numbered Digests * Indexes 
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TUTTLE, District Judge. This is a demurrer to ah indictment 
The indictment charges that said defendant, at a time and place speci- 
fied, "willfully, feloniously, and knowingly did make certain threats to 
take the life of the President of the United States and against the life 
of said President, and certain threats to inflict great bodily harm upon 
the said President of the United States, to wit, the Honorable Wood- 
row Wilson, in the verbal use of certain threatening language." There 
are two counts in the indictment. The threat made is alleged in the 
first count to have been that "if he could get to President Wilson he 
would shoot the blinded eye." In the second count it is charged that 
the defendant threatened "that if he got a chance he would shoot Pres- 
ident Wilson." Other language is also alleged, showing a spirit of dis- 
loyalty to the United States on the part of the defendant and a desire 
to aid the enemy, which language it is not necessary to set forth here. 

The defendant has filed a demurrer to the indictment, averring that 
such indictment is not sufficiently definite, and that the language al- 
leged in the indictment to have been used by the defendant does not 
constitute a threat to take the life of the President, or to inflict bodily 
harm upon him, and that, therefore, it does not constitute the crime al- 
leged. 

The statute involved, being the act of February 14, 1917 (39 Stat. 
919, c. 64) entitled "An act to punish persons who make threats against 
the President of the United States," provides as follows : 

"Any person wlio knowingly and willfully deposits or causes to be deposit- 
ed for conveyance in the mall or for delivery from any post office or by any 
letter carrier any letter, paper, writing, print, missive, or document contain- 
ing any threat to take the life of or to inflict bodily harm upon the President 
of the United States, or who knowingly and wlUfuUy otherwise makes any 
such threat against the President shall upon conviction be flbed not exceed- 
ing $1,000 or imprisoned not exceeding five years, or both.** 

[1] The indictment follows the language of the statute in alleging 
the crime charged, and clearly and fully informs the defendant of the 
nature thereof, even setting forth" the exact language of defendant 
which it is charged constituted such crime. The objection that the in- 
dictment lacks the necessary definiteness is plainly without merit and 
must be overruled. 

[2] The question presented,' therefore, is whether the language thus 
alleged to have been used by the defendant did constitute a "threat to 
take the life of or to inflict bodily harm upon the President of the 
United States." Bouvier's Law Dictionary (3d Ed.) in volume 3, page 
3270, defines a threat as : 

"A menace of destruction or Injury to the person, character or property 
of those against whom it Is made; a declaration of an intention or deter- 
mination to injure another by the conmiission of some unlawful act." 

The Century Dictionary defines "threat" as follows : 

''A declaration of intention or a determination to inflict punishment, loss, 
or pain on another." 

Webster's New International Dictionary defines "threat** as: 
"The expression of an intention to inflict evil or injury on another; the 
declaration or indication of an evil, loss, or pain to come." 
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[3] It seems to me clear that the alleged language of the defendant 
here involved constituted a threat against the President as charged. 
The mere fact that this threat was expressly made conditional upon the 
ability of the defendant to carry it out does not, in my opinion, render 
the same any the less a threat. 

[4] Another consideration may be noticed. While the demurrer 
does not specifically urge the objection that the language complained 
of is not a threat, because it is not alleged to have been communicated 
to the President, yet, as the language of the demurrer may possibly be 
broad enough to include such an objection, I deem it proper to state 
that such a contention appears to mo to be wholly without merit. 
United States v. Stickrath (D. C.) 242 Fed. 151. Such a construction 
of the statute would defeat its very object. If it were necessary to 
wait until the maker of such a threat had come close enough to the 
President to actually communicate it to him before this statute could 
be invoked, it can be readily seen that the resulting crime would be 
more serious than that forbidden by such statute. Congress certainly 
never contemplated such an* interpretation of the plain words of this 
act. 

The purpose of the statute was undoubtedly, not only the protection 
of the President, but also the prohibition of just such statements as 
those alleged in this indictment. The expression of such direful inten- 
tions and desires, not only indicates a spirit of disloyalty to the nation 
bordering upon treason, but is, in a very real sense, a menace to the 
peace and safety of the country. It tends to create among the anar- 
chistic, lawless element, ^which is always present in this, as in every 
other, country, a suggestion which may lead to most evil and harmful 
consequences. It arouses resentment and concern on the part of patri- 
otic citizens ; and in general it constitutes a breach o^ the peace and in- 
citement to disorder and violence. • | 

Having in mind, then, the meaning of the words Jpf the statute and 
the purposes for which such statute was enacted, Fam clearly of the 
opinion that the language with which the defendant is charged consti- 
tuted a "threat to take the life of or to inflict bodily harm upon the 
President of the United States," within the meaning of the statute, 
and the demurrer must be overruled. 



UNITED STATES v. METZDOBF. 

(District Court, D. Montana. August 8, 1918.) 

No. 3231. 

1. Criminal Daw «g=5>4 — Poweb to Punish Cbime— United States. 

The United States possesses only such powers to make c rimina l laws 
as are expressly set out in Constitution, or as may be necessarily im- 
plied. 

2. Constitutional Law «e=»48 — Constitutionalitt of Statute— Presump- 

tion— Act OF Congress. 

The presumption is that statutes are constitutional and that C6ngres8 
intended to keep within its powers; and, where statutes will bear two 

^S9For other cases see same topic A KEY-NUMBBR In all Key-Numbered Digests it Icdezes 
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constmctions, one within tbe powers of (Congress and one without them, 
courts will adopt the former. 

3. HoMiciDB $=392 — Offenses Aqaiwst the United States— Theeatb 

Against the President. 

Act Cons. Feb. 14, 1917, providing pnnlshment for p^-sons threaten- 
ing bodily harm to or the life of the President of the United States, has 
reference only to threats made against the President in his public char- 
acter; the i)ower to punish for threats against the President in his pri- 
vate character and capacity being vested exclusively in the states^ 

4. Homicide ^S9l41(2) — Thbeats Against the President— Indictment- 

Sufficiency— "Pkesident." 

An indictment charging violation of Act Cong. Feb. 14, 1917, alleging 
a threat as made against "the President of the United States," heing 
open to the construction that the threat was against the President in 
his private character and capacity, is insufficient; the word "President" 
being commonly used in reference to his private as well as his public 
character. 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
Second Series, President] 

5. Homicide ^=»92 — Threats to Knx the President- Elements of the Of- 

fense. 

Oral threats against the President of the United States not communi- 
cated to him are within the statute; Act Cong. Feb. 14, 1^17, providing 
for punishment of persons threatening the life or person of the President. 

6. Homicide ^=»92— "Threat" Against the President— Contingenct 

WiTiTiN Speaker's Control. 

A "threat" is an avowed present determination or intent to Injure 
presently or in the future; and that it is conditioned upon a possible 
contingency subject to the maker's control does not deprive It of the 
quality of a threat 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
Second Series, Threat.] 

7. Homicide ^=»141(2) — Threats Against the President— Indictment- 

Sufficiency— Ambiouitt— Innuendo. 

An indictment under Act Cong. Feb. 14, 1917, diarging defendant with 
threats against the life and person of the President of the United" States, 
alleging defend&t used the words, 'If I got hold of President Wilson I 
would shoot him," is insufficient ; such words .being ambiguous and al- 
leged without innuendo. 

William Metzdorf was indicted for violation of Act Cong. Feb. 
14, 1917, providing for punishment for persons threatening the life or 
the person of the President of the United States, to which indictment 
he demurs. Demurrer sustained. 

B. K. Wheeler, U. S. Atty., of Butte, Mont, for plaintiff. 

W. T. Pigott and M. S. Gunn, both of Helena, Mont, for defendant. 

BOURQUIN, District Judge. Act Cong. Feb. 14, 1917, c. 64, 
39 Stat 919, provides : 

**That any person who knowingly and willfully d^;)osit8 or causes to be 
deposited for conveyance in the mail or for delivery from any postoffice or 
by any letter carrier any letter, paper, writing, print, missive, or document 
containing any threat to take the life of or to Intiict bodily harm upon the 
President of the United States, or who knowingly and willfully otherwise 
makes any such threat against the President, shall upon conviction be fined 
not exceeding $1,000 or imprisoned not exceeding five years, or both." 

^=5>For oUier cases see same topic A KET-NUMBBR in all Key-Numbered DlsesU A ladexas 
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The indictment herein charges that defendant in this state — 

^'knowingly and willfully, unlawfully and feloniously, did make a ttireat to 
take the life of and to inflict bodily harm upon the President of the United 
States, said threat being then and there uttered and spoken by the said Wil- 
liam Metzdorf in words and substance as follows, to wit: 'If I got hold of 
President Wilson (meaning Woodrow Wilson, the President of the United 
States), I would shoot him' — contrary to the form of the statute in such 
case made and provided, and against the peace and dignity of the United 
States of America." 

Arraigned, defendant, electing to plead before securing counsel, 
pleaded not guilty. A day for trial was set. Later defendant sent 
a message to the court that he was unable to procure counsel. There- 
upon the court appointed two gentlemen whose ability and fidelity 
to the best traditions of the great profession have long since elevated 
them to leadership, with all the material Rewards, esteem, and pres- 
tige the term implies. This not alone to serve defendant and the ad- 
ministration of justice, but also to emphasize the duty of the bar 
therein at a time when there is a disposition no more surprising in 
its character than in the quarter of its origin, if not to deny those 
accused of violation of war legislation, more especially the Espionage 
Law, any counsel, at least to restrict them to the lesser members of 
the bar, and in addition to virtually deny bail ; and also to set the 
seal of judicial condemnation upon this infringement of constitutional 
rights. 

The plea of not guilty has been withdrawn, and a demurrer to the 
indictment interposed, upon the ground that the latter "is insufficient 
in law upon its face in this: That it does not charge a public of- 
fense." The demurrer has been argued with thoroughness and ability. 
In behalf of defendant it is contended: (1) The statute, though in 
general terms, must be construed to apply to threats against the Presi- 
dent in his public character and capacity only, for that, if intended to 
apply to threats against the President in his private character and 
capacity, it is without the power of Congress and unconstitutional. 
(2) This established, the indictment is insufficient, for that it does 
not charge the defendant threatened the President in his. public char- 
acter and capacity. (3) The language alleged does not in any event 
constitute a threat within the statute. 

[1-3] In respect to the first contention, if counsel for both parties 
are not in accord, cdunsel for plaintiflf hardly dissent. Its deter- 
minative principles, long since made classical by the Supreme Court, 
will be briefly stated as follows: 

Before the federal Constitution and Union of states, the rights 
and duties of our people were (1) inherent, as affirmed by the Declara- 
tion of Independence, and (2) created by the laws of the states. All 
power to protect the people therein was vested in the states. Each 
state had complete and exclusive jurisdiction within its borders, and 
no jurisdiction without them. For mutual benefit the states adopted 
the federal Constitution and perfected the Union. Therein they ced- 
ed part only of their power to the United States, reserving to them- 
selves all not ceded. They vested the United States with some power. 
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not all. They created and granted to the United States new powers, 
made up of such cessions — ^powers the states enjoyed in part and 
separately, and not wholly and collectively — created and granted 
powers over all the states, over the Union. And the powers so ceded, 
created, granted to and vested in the United States, are those only 
expressly set out in the Constitution, and in addition powers implied 
in that they are reasonably necessary or appropriate to exercise of 
the express powers aforesaid. It follows that, while within the states, 
both states and United States have sovereignty and powers, the 
United States has only those powers ceded and vested as aforesaid, 
and can exercise none others. All others are the states', and to be 
exercised by them alone. 

Amongst the powers so vested in the United States is that to pro- 
vide itself with officers. Therefrom is implied the power in the Unit- 
ed States to protect its officers as such, a power necessarily inherent 
in all governments, to conduct their affairs, to protect their agents, 
to preserve the government. This implied power extends no farther 
than necessary and appropriate, viz. to protect officers from injury 
on account of official action contemplated, in performance or per- 
formed, and, it is ventured, on account of official incumbency. In 
brief, the United States has inherent power to prohibit and punish 
injury to its officers, when the injury is incited and inflicted because 
they are officers; and this, because the injury is to the United States. 
In personal character and capacity, however, officers of the Upited 
States, including the President, the chief executive officer, are no 
more than other men. They have no more rights and duties than oth- 
er men. They stand before all laws as other men. Like other men, 
for protection in their personal character and capacity, for protec- 
tion of their rights, privileges, and immunities, that are not created 
by nor dependent upon the Constitution, within the states, they must 
look to state power alone, for the United States has none. Personal 
security is an inherent right antedating the Constitution, neither cre- 
ated by nor dependent upon the Constitution, and is of the power 
and duty of the states to ensure to every one within their borders. 
The states ceded none of this power to the United States, they re- 
served it wholly to themselves, and it is theirs to this day. Any in- 
vasion of this personal security is an offense against the state only. 
Hence the United States has no power to prohibit and punish assault 
or murder of or threats against individuals generally within the states, 
but only in cases of the like in relation to its officers as such, and in 
relation to individuals as beneficiaries of some right or immunity 
created by or dependent on the federal Constitution. 

To these latter ends. Congress has enacted several statutes (sections 
19, 20, 21, 62, 65, Penal Code, Act March 4, 1909, c. 321, 35 Stat 
1092, 1100 [Comp. St. 1916, §§ 10183-10185, 10230, 10233]), but 
this of the instant case is the first expressly designed to afford protec- 
tion in any particular to the person of the President. It is note- 
worthy that there is no federal statute denouncing the offense of 
murder of the President, or any other federal officer, within the states. 
The presumption is that statutes are constitutional, that Congress 
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intended to keep within its powers, that general langus^ge capable of 
construction to exceed the powers of Congress, was by it intended to 
be limited to keep within them, if possible, without violence to clear 
meaning of the words used. Accordingly, if statutes will so bear two 
constructions, one within the powers of Congress and one without 
them, courts will adopt the former. The general language of the 
statute here involved may be construed to prohibit and punish threats 
against the President in both public and private character and capac- 
ity; but, since Congress has not power in resf>ect to the latter, it is 
presumed it intended only the former. Thus only is this statute con- 
stitutional and it is so construed. 

[4] In the matter of the defense's s'econd contention, the indict- 
ment, merely alleging the threat was against "the President of the 
United States," is open to the construction that the threat was against 
the President on account of his private character and capacity, and 
so does not charge an offense. Statutory language is not sufficient in 
cases where, as here, it may apply to innocent as well as to guilty 
acts. The indictment must add to the statutory words enough to di- 
rectly and positively charge the oiSfense denounced by the statute, 
so that, if all be proven, the defendant cannot be innocent Otherwise, 
the presumption of innocence requires construction favorable to the 
accused. In this respect the indictment is fatally defective. That 
accused used the word "President" does not demonstrate the threat 
was on account of the office. The title is commonly used in refer- 
ences to the President in private as well as public character and ca- 
pacity. 

[5] In the matter of the defense's third contention, it is based on 
the theory (1) that oral threats not communicated are not within the 
statute, and (2) that oral words of . action dependent on a contin- 
gency within the speaker's control cannot constitute a threat. At com- 
mon law simple threats, without intent thereby to influence the ac- 
tion of the person threatened, did not constitute a crime, though suf- 
ficient to invoke security to keep peace. Threats to so influence were 
not crimes unless communicated, being impotent otherwise; and it 
is believed all authorities holding communication to be an essential 
element of threat, have in mind threats to influence. Threats suffi- 
cient to invoke security to keep peace need not be communicated. 
Any person hearing them may complain, and the maker be held, 
though the threatened person has not heard of the threats. It is be- 
lieved Congress had in mind simple threats whether or not communi- 
cated. It had in mind possible consequences, even as it had the like 
in mind in section 21, Penal Code, penalizing conspiracy to threaten 
federal officers even though no threat be made, much less communi- 
cated. These views accord with United S'tates v. Stickrath (D. C.) 
242 Fed. 151, but dissent from United States v. French (D. C.) 243 
Fed. 785, cases construing this statute. 

[8] Congress having power to penalize threats against federal of- 
ficers, its discretion determines what is a threat, the substance and 
method thereof. The first part of the statute contemplates (1) a writ- 
ten threat (2) deposited with the postal service for conveyance or de- 
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livery. The threat is made, when the writing is so deposited. Hence, 
the offender is the depositor, and not the writer. The second part of 
the statute, and under which is this indictment, applies to him who 
"otherwise makes any such threat," importing a threat to kill or to 
inflict bodily harm, made orally, or in writing exhibited. A threat 
is an avowed present determination or intent to injure presently or 
in the future. In threats to influence, existence of intent to execute is 
not essential ; in the threats denounced by the second part of the stat- 
ute, it is otherwise. That the threat is conditioned upon a contingency 
subject to the maker's control does not deprive it of the quality of a 
threat, if the contingency be -a possible one. Every threat unexecuted 
involves some contingency, if none other than that the maker's pur- 
pose be not abandoned, or that execution by him be not prevented. 

The possibility that the contingency may happen, and the present 
intent be executed, the possible consequences, to the President, is the 
evil at which the statute is aimed, and which is the gist of the offense. 
'"After a trip to the moon I will kill you" is not a threat, because the 
contingency upon which execution of the threat is based is impossible. 
"After a trip to Butte I will kill you" is a threat, for contrary rea- 
son. "If A. tells me to kill B., I will do so," is a threat. "If I some 
time form an intent to kill B., I will do so," is not a threat, because 
of absence of present intent. Ambiguous words may constitute a 
threat, but must be alleged with innuendo. This to satisfy the rules 
of pleading hereinbefore referred to. 

[7] The threat herein is so far ambiguous that it is as open to the 
construction that it relates to a situation past, and so is not an avowed 
determination to injure presently or in the future, as it is to the con- 
struction that it relates to a future situation, and so is an avowed de- 
termination to injure in the future. Did defendant mean, "If I had 
gotten hold of President Wilson I would have shot him," which is 
not a threat, or did he mean, "If I get hold of President Wilson I 
will shoot him," which is a threat? In any future indictment the in- 
nuendo must be included. 

The demurrer is sustained. 



UNITED STATES v. TUBERCLECIDB CO. 
(District CJourt, S. D. California. May 15, 1916.) 

1. Druggists ^=»12 — Misbranding — Offenses. 

In a prosecution for the alleged misbranding of a medidne, brougbt 
under Food and Drugs Act, § 8. par. 3. It is essential to a conviction that 
the statements on the lat>el of the medicine alleged to have been misbrand- 
ed be shown to be both false and fraudulent. 

2. Druggists ^=»12 — Offenses — Misbranding — Evidence. 

In a prosecution under Food and Drugs Act, S 8, par. 3, for the al- 
leged misbranding of a medicine sold as a remedy for tuberculosis, evi- 
dence held insutUcient to show that the statements appearing on the la- 
bels were false. 

^S9For other cases see same topic & KEY-NTJMBER in all Key-Niunbered Digests * Indextf 
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UNITED STATES V. TUBERCLECIDB CO. 939 

The Tuberclecide Company, a corporation, was charged by informa- 
tion with violating Food and Drugs Act, § 8, par. 3. Dismissed. 

On May 15, 1916, the United States attorney for the Southern district of 
California, acting upon a report by the Secretary of Agriculture, filed in the 
District Court of the United States for said district an information against 
the Tuberclecide Company, a corporation, liOs Angeles, Cal., alleging shipment 
by said company, in violation of the Food and Drugs Act (Act) June 30, 1906, 
c. 3915, 84 Stat. 771), as amended (Act A»g. 23, 1912. c. 352, 37 Stat 416 
[Comp. St. 1916, { 8724]), on or about August 25, 1914, from the state of 
California into the state of Arizona of quantities of an article labeled in 
part, "Tuberdecide," which was rolsbranded. 

Analysis of a sample of the '*Tuberclecide," by the Bureau of Chemistry of 
this department, showed that it consisted essentially of creosote cart)onate 
with traces of creosote and water; specific gravity, 20* C,' 1.164. 

Analysis of the plaster, which accompanied the article, showed the following 
composition: 
Odor indicates tar oil and camphor. 

Atropine • . . v. . • • Present 

Kosin Present 

Petrolatum Present 

Vesicating agents Absent 

Lead soap Absent 

Consists essentially of rosin, petrolatum, atropine, with Indicaflons of tar 
oil and camphor. 
Analysis of the "Metablltone," which accompanied the article, showed: 

Alcohol (per cent by volume) 45.9 

Methyl alcohol Absent 

Strychnine Present. 

Quinine Present 

Other alkaloids Not detected. 

Solids (grams per lOO cc.) .* 14.55 

Ash (gram per 100 cc.) 0.42 

Aesculin Indicated. 

Extractives Large amounts. 

Summary: A hydroalcoholic solution of extractives carrying quinine, strych- 
nine, and indications of aesculin. 

It was alleged in substance in the information that the article described as 
"Tuberclecide" was mlsbranded, for the reason that certain statements ap- 
pearing on its labels falsely and fraudulently represented it to be effective as 
a remedy for tuberculosis (or consumption), and effective when used in con- 
nection with "Metablitone" as a reliable treatment for tuberculosis, and effec- 
tive when used in connection with the plasters accompanying said articles as 
a remedy for tuberculosis, and effective when taken in doses of 14 drops in 
the capsules accompanying said articles as a remedy for tuberculosis, when, in 
truth and in fact, it was not so effective when used as described, or when 
used in connection with any plasters, or when taken in any quantity In any 
capsules or in any other manner. It was alleged in substance that the article 
was mlsbranded, for the further reason that oertaln statements Included in 
the circular accompanying the article falsely and fraudulently represented it 
to be effective as a remedy, reliable treatment, and cure for tuberculosis, and 
also to be effective as a remedy, reliable treatment, and cure for tuberculosis 
when used In connection with^the tonic, when taken in number capsules, and 
when used in connection with^the chest pads, when, in truth and in fact, it was 
not so effective when itsed as described, or when taken In a^y capsule, or 
when used with any chest pad& 

On December 13, 1916, the case having come on for trial before the court 
after the submission of evidence and arguments by counsel, the information 
was dismissed. 
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Clyde R. Moody, Asst. U. S. Atty., of Los Angeles, Cal., and J. B. 
Horigan, of Washington, D. C.^ for the United States. 
Dudley W. Robinson, of Los Angeles, Cal., for defendant 

TRIPPET, District Judge (orally). [1, 2] This action is brought 
under the paragraph denominated third of section 8 of the Food and 
Drug Act, approved June 30, 1906. That third paragrai^i reads as fol- 
lows: 

**If its package or label shall bear or contain any statement, design, or 
device, regarding the curative or therapeutic effect of such article or any of 
the ingredients or substances contained therein, whidi is false and fraudu- 
lent," it shall be deemed misbranded within the meaning of the act 

The action is one alleging that this shipment in interstate commerce 
contained a misbranding under the paragraph quoted. It is necessary 
for the government to establish that the package or label was both 
false and fraudulent The word "Tuberclecide" is used, and that is 
claimed to be a misbranding. The word '*Tuberclecide" is a coined 
word. It has no meaning aside from the meaning which is given to 
it by the people that coined it and put it out The evident purpose of 
the word, and of the representations accompanying the word, is to 
indicate that it is a remedy or cure for tuberculosis. The represen- 
tations do not go any further, as I understand it, than to assert that 
it is a remedy for tuberculosis. Now, let us consider first whether 
or not this thing is false. I want it distinctly understood that I have 
not decided, and will not decide, because, it is not necessary, that this 
medicine will cure "or will not cure, that it will remedy or will not 
remedy, tuberculosis. It is not necessary for*me to decide that it is 
or is not a remedy for it, and I am not going to decide that. I may 
say, however, that that is one of the things which it was necessary for 
the government to prove — that the claims made for this medicine were 
false. 

The government produced physicians, the most eminent in this city, 
graduates of the best colleges, who testified upon the subject, and I 
take it from their testimony that they conclude that there is no cure, 
in the sense in which that word is understood, for tuberculosis; that 
there is no specific remedy for it. In that connection, however, I do 
not construe this medicine as being advertised as a specific. I think 
it is fair to say that they do not advertise that it is a specific for con- 
sumption. The physicians brought bv the government testified that 
creosote carbonate has been discarded, as a remedy for tuberculosis, 
for a great many years. Creosote carbonate is one of the ingredients 
of this medicine. According to the analysis given by the chemist tes- 
tifying on behalf of the government, that is the principal ingredient 
of this medicine. Now, the defense bring^ an equal number of ph3rsi- 
cians. So far as I know, they are regular physicians, of good repute, 
graduates from good colleges, who testify that creosote carbonate is 
used to-day as a remedy for tuberculosis. They not only do that, but 
they bring standard medical works, one printed this year, which say 
that it is used as a remedy for tuberculosis. 

Aside from that, however, the government produced a chemist who 
testified that he analyzed a bottle of the stuflf, and it seems that he 
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used practically all of the contents of the Jx>ttle to make the analysis ; 
there is not a half a teaspoonf ul left in the bottle. He found certain 
things in this bottle. The man that got up this medicine testified that 
it had many other things in it, at least four more ingredients than the 
chemist gave. The government offers no proof whatever that the 
testimony of that man is false. There is no proof offered on the sub- 
ject, but I believe it is a fact that chemists cannot always tell what is 
in a mixture. It seems to me that, if the government claimed that 
this medicine did not contain the four other things which the man 
that manufactured it said it contained, it was up to the government 
to produce that testimony. The government has another quantity of 
this medicine, and refused to produce.it for the defense. . I do not like 
that attitude. 

Now, these physicians, on behalf of the government, testified that 
a medicine containing the ingredients which the government chemist 
testified this medicine contains would have no remedial effect upon a 
consumptive. They were testifying about this medicine as analyzed 
by this chemist. They were not testifying about this medicine accord- 
ing fo its true properties, as proven by undisputed evidence in this 
case. There are four other ingredients in this medicine, according to 
the undisputed testimony of the manufacturer. They do not say any- 
thing about the medicine as it is proven to be ; that is, about the actual 
ingredients of the medicine. I repeat that I am not deciding that 
this stuff is a remedy, or is not a remedy, for tuberculosis. 

In addition to proving that the statements are not true, the govern- 
ment must show that they are frauduleitt. Now, a man may make 
a statement that is not true; but if he believes it to be true, and is 
warranted by his information in making the statement, it is not fraud- 
ulent. What do these people do that are going to buy this formula 
and sell this medicine? They get physicians to examine patients that 
have been treated with it. I think they had four physicians to in- 
vestigate it, and these physicians advised them that it was a remedy 
for tuberculosis. Aside from that, they bring three physicians here 
who say that they have prescribed this stuff to patients, and that it 
has proven itself by experience to be a remedy. The government doc- 
tors never prescribed it to any person, while one of the witnesses for 
the defense testified that he had treated 3,000 patients with it, with 
good results. Do n^t these people representing defendant have a right 
to act upon that? Can anybody say that they willfully falsified any- 
thing in the face of that testimony? We all know from our own 
observations that doctors disagree. I have heard them disagree in 
making sworn statements in this court many a time. Schools of physi- 
cians disagree. One school thinks that the other school does not know 
anything, and that they are practicing fraud and deception. Can it 
be fairly said that a man is practicing a fraud when he acts upon the 
advice of a physician, although other physicians disagree with him? 
Have we come to such a pass that fraud can be attributed to a man 
when he accepts the advice of a doctor, or several doctors, notwith- 
standing that other physicians may disagree with those whose advice 
he accepts? For my part, I cannot see why a man cannot act in per- 



Digitized by 



Google 



942 252 rODERAL REPORTBB 

feet good faith in following, the advice of any doctor that he diooses 
to consult, if he acts with fair intelligence in getting that advice. The 
doctors that advised these people are all licensed physicians, and why 
could they not accept their advice? 

Let me illustrate my idea of this case by a supposititious one. Take 
vaccine. Vaccine is a coined word. It means what the coiner of the 
word meant for it to mean, namely, that vaccine is a preventive of 
smallpox. Suppose a party should transport vaccine in interstate com- 
merce under an advertisement that it was the only known remedy for 
^preventing smallpox, and that it would prevent smallpox. Suppose 
the government were to prosecute him under this statute. Suppose the 
government could bring physicians who would testify Uiat vaccine 
would not prevent smallpox; that it was not only not a preventive, 
but that it was positively injurious to those who used it. This is hy 
no means an improbable presumption. Then the defense would bring 
in an array of physicians to testify that it would prevent smallpox. 
Would any court convict the man that shipped the article for fraud in 
misbranding it? 

The prosecution in this case s6ems to want to make a point of the 
fact that the man who prepared the formula for Tuberclecide was not 
a licensed physician, nor a graduate of any college, although he did 
practice medicine for several years. Dr. Jenner, who discovered vac- 
cine, did not do it by any scientific method. He discovered it from 
deduction from the fact that milkmaids did not have smallpox, or, if 
they did have it at all, they had it only in a mild form. It did not 
take a graduate from any College, or a licensed ph3rsician, to make 
that deduction, and the same might probably be said concerning Tu- 
berclecide. I cannot see how these people were practicing a fraud 
in the face of the testimony in the case. They believed they were do- 
ing good. 

The case will be dismissed. 



In re KELLER 

In re MILAN GARAGE & SALES GO. 

(District Court, B. D. Michigan, S. D. April, 1918.) 

No. 3429. 

1. Bankrih^tcy ^=»311(2) — Preferential Payments — What Con hti ' i i/ ' us s. 

Where it did not appear that the bankrupt was insolvent when he 
bought out his copartner or that the Arm was ever insolyent, a claim for 
loans to the bankrupt for that purpose cannot be rejected, on the ground 
that payments by the bankrupt to his copartner were preferentlaL 

2. Bankruptcy €=»333 — Claims — "Claim Founded on Wbiti'En Instbument." 

Where daimant, who made loans to the bankrupt, made same by 
check, the items cannot be deemed founded on an instrument in writing, 
so as to necessitate the checks being set out with the proof of daim« as 
required by Bankr. Act, I 57b (Comp. St 1916, § 9C41), In cases where the 
claim is founded on a written instrjument 
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8. BANKKDPTcrr ^s»33a— Claims— Filing op WIiiittbn IirsmumsNT. 

Where the note of a bankrupt, indorsed by claimant, was duly filed 
by the payee with his proof of claim, but payments made by claimant were 
indorsed thereon, the note must be deemed filed on behalf of both payee 
and claimant, within Bankr. Act, § 57b (Comp. St 1916, i 9641), so as to 
enable claimant also to make proof of his claim based on the note. 
4. Bankruptcy ^=>333 — ^Pkoof op Claim— SnppiciENCY. 

Where rent was due from bankrupt to claimant, the lease, being in 
writing, should be filed with the proof of claim, in accordance with 
Bankr. Act, § 57b (Comp. St. 1916, § 9641), or thfe loss or destruction of 
the instrument explained. 
& Bankbuptct ^=:9336 — Claims — AAfBNDMENT. 

Whore a properly verified claim was filed by claimant within the 
statutory period, he is entitled to amend it, so as to oorrect his omission 
to file a written instrument on wtiich (dalm was baaed. 

In Bankruptcy. In the matter of Herman J. Keller, doing business 
as the Milan Garage & Sales Company, bankrupt. On petition by the 
trustee to review an order of the referee allowing the claim of one 
Herman D. Keller. Remanded for further proceedings in conformity 
with the opinion, with directions that, on certain amendment of claim, 
the order should be affirmed. 

Fred A. Heidenrich, of Detroit, Mich., for petitioner. 
Christie, Yokom & Martz, of Detroit, Mich., for claimant 

TUTTLE, District Judge. This is a petition to review an order of 
the referee in bankruptcy, overruling objections filed by the trustee of 
the estate of the bankrupt to the claim of one Herman D. Keller, father 
of the bankrupt, and refusing to expunge such elaim, as requested by 
such trustee. The order of the referee allowed said claim in full in 
the sum of $3,615.65, and the trustee has brought the matter before 
this court by a petition for the review of such order. 

At the time of the filing of the voluntary petition in bankruptcy here- 
in, the bankrupt, Herman J. Keller, was engaged in operating an auto- 
mobile garage and salesroom in Midland, Mich., and was doing busi- 
ness under the name of Milan Garage & Sales Company. Shortly be- 
fore the date of the filing of such petition this garage had been con- 
ducted by the bankrupt and his brother, Frank Keller, as copartners, 
and a few months before the date mentioned the father of the bank- 
rupt, the creditor whose claim is here involved, had advanced to the 
bankrupt certain sums to enable the latter to pay debts due from said 
bankrupt to his said brother, and also to purchase the interest of the 
latter in such partnership. 

There is no testimony in the record tending to show that at the time 
of the making of any of these advances to the bankrupt the latter was 
insolvent. Furthermore, the testimony shows that the claimant did 
not himself purchase the interest of his son, Frank, in this partnership, 
but that such purchase was made by the bankrupt with funds borrowed 
by him from his father, the claimant. The testimony taken before the 
referee and returned to this court also shows that the claimant owned 
the premises in which the garage in question was conducted, and at and 
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for some time prior to the filing of the petition in bankruptcy leased 
such premises to the bankrupt on a monthly rental. Nearly $1^00 of 
the claim involved and allowed by the referee consists of rent due and 
unpaid on this lease at the time of the filing of the petition in bankrupt- 
cy. The balance of the claim is for money paid on a certain promis- 
sory note, given by the bankrupt and indorsed by claimant, and for 
loans made by claimant to the bankrupt from time to time. 

Claimant filed his proof of claim, which was thereupon allowed. 
Afterwards the trustee filed a petition with the referee, asking that the 
allowance of said claim be reconsidered, and the different items thereof 
rejected and expunged, for reasons which will be considered presently. 
A hearing was held on this petition, the claimant and the trustee giving 
testimony, which was taken stenographically, and typewritten transcript 
of which is attached to the return of the referee. All of the objections 
of the trustee were overruled, the petition to expunge was denied, and 
the claim was again allowed in full. This court is now asked to review 
the decision of the referee. 

Three objections are urged against the allowance of this claim: 
[1] 1. The objections to the items based on the payments by claim- 
ant to the former partner of the bankrupt are as follows : 

"The item of $200 (purchase money for interest of Frank Keller) is not a 
provable debt against this estate, he (Frank J. Keller) being a member of the 
partnership previous to the filing of the petition in bankruptcy of Herman J. 
Keller, and said estate being insolvent at the time of the dissolution and diu-- 
ing this period, and for the further reason that it is an antecedent debt and 
a preferential payment 

"Item of $360 (wages paid Frank Keller) is an antecedent debt, and there- 
fore preferential. Objected to for the fiu:th.er reason that the claimant is the 
inter alias for Frank Keller, he being a member of the partnership previous 
to the dissolution in bankruptcy by Herman J. Keller and while this estate 
was insolvent Cannot prove a claim for labor and materials contributed to 
his own bankrupt estate, or to this estate." 

I have carefully read all of the testimony, and agree with the referee 
that there is no 'evidence tending to support the contention that the 
bankrupt was insolvent at the time of the making of any of these pay- 
ments. Nor does it appear that the partnership was at any time in- 
solvent. It cannot, therefore, be said that any preference is involved 
in this connection. It is clear from the testimony that the sums paid 
by claimant to the former partner of the bankrupt were charged to the 
bankrupt, and were simply loans made to the bankrupt for the purpose 
of enabling him to pay indebtedness due from him to his brother. The 
claimant was examined at some length by counsel for the trustee, but 
no facts or circumstances showing fraud, or from which any fraud 
could be properly inferred, appeared. This objection is clearly unten- 
able. This applies also to the similar objection to one of the other 
items of the claim to the effect that it involved a preference. 

2. A number of the items are objected to as being too indefinite. 
While, perhaps, the proof of claim is not as definite and specific in 
some respects as might be desired, yet, as already stated, the claimant 
was examined and cross-examined in open court in regard to all of 
these items, and the trustee had ample opportunity to inform himself 
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concerning them. The referee, having the benefit of observing the 
claimant and hearing his testimony, was satisfied as to the truth of his 
statements and the correctness of his claims, and I am not disposed to 
disturb his findings in that regard. 

[2,3] 3. It is further insisted that nearly all of the items in the 
proof of claim are founded upon instruments in writing, and it is urged 
that, as none of such instruments were filed with such proof of claim, 
and no statement of their loss or destruction was filed, as- required by 
section 57b of the Bankruptcy Act (Act July 1, 1898, c. 541, ^0 Stat. 
560 [Comp. St. 1916, § 9641]), such items were improperly allowed. 
As to all of these items, excepting those based on rent due, I agree 
with the referee that it does not appear that they were founded up^n 
any instrument of writing. While claimant testified that most of such 
items were paid by check, they cannot for that reason be properly said 
to be "founded upon an instrument of writing." The written instru- 
ment connected with them was merely the medium of their payment to 
the bankrupt, and it was not until they were received by him as loans 
that the obligation of the bankrupt to repay them arose. It is true 
that these checks, if properly identified, would constitute evidence of 
such payments ; but the claim of this creditor is not in any real sense 
founded upon such instruments, but may be proved without their pro- 
duction and regardless of their existence. This contention is plainly 
without merit. This applies, also, to the note of the bankrupt indorsed 
by the claimant, payments on which to the payee therein are included 
in the proof of claim. Furthermore, such note was duly filed in the 
cause in connection with the proof of claim of such payee, and the pay- 
ments made by claimant were found to be indorsed thereon. As this 
note could not be filed by both the payee and the indorser, it must be 
held to have been filed on behalf of both of them within the meaning of 
the statutory provision applicable. 

[4, 5] What has just teen said, however, does not apply to the claim 
for rent due and payable on the lease from the claimant to the bankrupt. 
While the proof of claim did not mention such lease, it appeared from 
the testimony of the claimant that such rent was due on a written lease. 
It is therefore plain that this portion of the claim is founded upon an 
instrument of writing. Such instrument, however, was not filed or 
produced, nor was a verified statement of its loss or destruction filed 
with the claim. Section 57b of the Bankruptcy Act, already referred 
to, is as follows : 

"Whenever a claim. Is founded upon an instrument of writing, such instru- 
ment, unless lost or 4estroyed, shall be filed with the proof of ^laim. If 
such Instrument is lost or destroyed, a statement of such fact and of the cir- 
cumstances of such loBs or destruction shall be filed imder oath with the 
claim. After the claim is allowed or disallowed, such instrument may be 
withdrawn by permission of the court, upon leaving a copy thereof on file with 
the claim." 

The provisions of this section are clear, positive, and mandatory, and, 
in my opinion, must be strictly followed. To entitle a claim to pay- 
ment out of the bankrupt estate, it must first be proved and then al- 
lowed. Moreover, it seems apparent that the proof of any such claim 
252 F.— 60 
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must be made in accordance with the requirements of the Bankruptcy 
Act. I know of no other method of making such proof, and none has 
been suggested by counsel. As was pointed out in the case of In re 
Hudson Porcelain Co. (D. C.) 225 Fed. 325 : 

"Claims which do not comply with the requirements of the statute are 
not 'duly proved.' They are not, therefore, entitled to allowance." 

While perhaps in the present case, in view of the positive character 
of the testimony on this point, this objection is somewhat technical, the 
trustee seems to be within his rights in making it. As, however, a 
properly verified claim was filed by claimant within the statutory pe- 
rj^d, he is entitled to now amend such claim, if he so desires. Buck- 
ingham V. Estes, 128 Fed. 584, 63 C. C. A. 20; In re Standard Tde- 
phone & Electric Co. (D. C.) 186 Fed. 586. 

The matter will be remanded to the referee for further proceedings 
in conformity with the terms of this opinion. Upon the amendment, 
within a reasonable time, to be fixed by the referee, of the proof of 
claim, so as to comply with the requirements of section 57 of the Bank- 
ruptcy Act, the order allowing the claim in full will stand affirmed. 



UNITED STATES v. MOTION PICTURE FILM "THE SPIEIT OF '76." 

(District Court, S. D. California, S. D. November 80, 1917.) 

Wab ^=5>4 — ^Interference with Prosecution of War — ^Motion Picture Calt 
ouiATED to Work Dissension Auong Allies. 

Where a motioD picture film relating to Revolutionary subjects por- 
trayed false and exaggerated scenes of British cruelty in such a manner 
as was calculated to cause dissension between the United States and 
Great Britain, who are allies in the present war, held, that a motion 
for the return of the film, which had been seized by the United States, 
should be denied, and the original seized ; it appearing that, when the fihii 
was exhibited before governmental representatives, the objectionable 
scenes were deleted and then reinserted. 

At Law. Proceeding by the United States against the Motion Pic- 
ture Film "The Spirit of 76." On motion for return of film. Motion 
denied, without prejudice. 

Robert O'Connor, U. S. Atty., of Los Angeles, Cal. 
L R. Rubin, of Los Angeles, Cal., for Robert Goldstein. 
Joseph Scott, of Los Angeles, Cal., for certain stockholders of Con- 
tinental Producing Co. 

• BLEDSOE, District Judge. The facts developed in this proceeding 
show that this photoplay, "The Spirit of 76," attempts to portray some 
of the more important phases of the American War for Independence, 
and special scenes, like Paul Revere's Ride, the signing of the Declara- 
tion of Independence, and the like, are given particular mention and 
prominence. In addition — and these are tlie parts of the film inveighed 
against — scenes purporting to illustrate the Wyoming Valley Massacre 
are shown. A British soldier is pictured impaling on a bayonet a baby 

^s»For oUier cases see same topic & KEY-NUMBER In all Key-Numbered Digests 4 Indexes 

Digitized by' 



, Google ;j 



UNITED STATES Y. MOTION P. FIUI "THB SPIRIT OP '76" 947 

lying in its cradle and then whirling it around his head so impaled. 
Other unspeakable atrocities committed by British soldiers, including 
the shooting of harmless women, the dragging off, sometimes by the 
hair of the head, of young American girls, etc., are exhibited. 

Because of adverse criticism and objection, before the scheduled ini- 
tial performance a private exhibition of the picture was had, attended 
by divers local and governmental representatives. At this performance 
none of the objectionable features above mentioned were shown, and 
in consequence no open objection to the proposed run of the play was 
voiced. Immediately following this preliminary presentation, though, 
the director, Goldstein, inserted into the film in appropriate places Sie 
scenes of the Wyoming Massacre just referred to, and proceeded to 
show them at the ensuing evening performance. This he did, he says, 
"to excite the audience" and attract greater attention to his production. 

The film is owned by a corporation, but seems to be and to have 
been managed by Goldstein, the man who wrote the scenario and who 
has "produced'' the picture. As is usual in such cases, a good many 
thousands of dollars, probably in excess of $100,000, have been expend- 
ed in the work of such production. 

I have listened very carefully to the statement of Mr. Scott, counsel 
for the stockholders in the film company, and I sympathize with them 
for having made an investment in this film with no knowledge of 
its true character. The various stockholders, of course, I do not 
know, and, in consequence, cannot know their attitude toward the 
presentation of this film. I have given careful consideration to the 
suggestion made by counsel witli respect to the possibility, and even 
probability, of financial losses inuring to the stockholders — ^pet- 
haps of some considerable consequence. Bearing all this in mind, 
however, and assuming that they and their associates are going to 
suffer some considerable loss, this court at. this time is in no mood 
to weigh the financial losses of a few individuals as against pos- 
sible detriment to the United States of America. If it be that some 
will have to suffer loss, yet it is only a financial loss, and, at worst, will 
be only a fractional part of the loss that others are going to have to 
suffer — ^some even of their lives — ^because of the war in which we are 
now engaged. 

. History is history, and fact is fact. There is no doubt about that. 
At the present time, however, the United States is confronted with 
what I conceive to be the greatest emergency we have ever been con- 
fronted with at any time in our history. There is now required of us 
the greatest amount of devotion to a common cause, the greatest amount 
of co-operation, the greatest amount of efficiency, and the greatest 
amount of disposition to further the ultimate success of American arms 
that can be conceived, and as a necessary consequence no man should 
be permitted, by deliberate act, or even unthinkingly, to do that which 
will in any way detract from the efforts which the United States is 
putting forth or serve to postpone for a single moment the early com- 
ing of the day when the success of our arms shall be a fact and the 
.righteousness of our cause shall have been demonstrated. 

We are engaged in a war in which Great Britain is an ally of the 



Digitized by 



Google 



948 262 FEDERAL BSPORTlEa 

United States. It is a fact that we were at war with Great Britain 
during the Revolutionary times, and whatever occurred there is writ- 
ten upon the page of history and will have to stand, whomsoever may 
be injured or hurt by the recital or recollection of it. But this is no 
time, in my judgment (this is the thought that controls me in this mat- 
ter), whatever may be the excuse, whether it be a financial return or 
otherwise, for the exploitation of those things that may have the tend- 
ency or effect of sowing .dissension among our people, and of creating 
animosity or want of confidence between us and our allies, because so 
to do weakens our efforts, weakens the chance of our success, impairs 
our solidarity, and renders less useful the lives we are giving, to the 
end that this war may soon be over and peace may soon become a thing 
substantial and permanent with us. I am in no mood, either, particular- 
ly after having listened to the testimony of this man Goldstein, to con- 
sider the suggestion that the film be returned, and so much of it be 
permitted to be exhibited as has not met with special objection. 

It is a fair inference from the circumstances, considering the hearing 
had in Chicago, the objections then made, the language -used in charac- 
terizing its scenes of ajtrocity as being "reprehensible" and as evidenc- 
ing "malice,*' that the disposition and purpose of the whole play in its 
deeper significance is to incite hatred of England and England's sol- 
diers. And It is not at all necessary that it should be shown to have 
such effect ; it is enough if it is calculated reasonably so to excite or 
inflame the passions of our people, or some of them, as that they will 
be deterred from giving that full measure of co-operation, sympathy, 
assistance, and sacrifice which, is due to Great Britain, simply because 
of the fact that Great Britain, as an ally of ours, is working with us 
to fight the battle which we think strikes at our very existence as a 
nation. 

Ordinarily the exploitation of such harmless, in one sense, highly in- 
spiring, in another sense, scenes as Paul Revere's Ride, which is one of 
the most beautiful things in history, could not be detrimental or dis- 
tasteful to anybody. Ordinarily it could be put on in such a way as to 
be a source of unending delight and gratification to any man, be he 
American or be he English ; but that is not the point. There are in- 
terspersed in this play those things which tend to appeal to the passions 
of our nature, which tend to arouse our revenge and to question the 
good faith of our ally. Great Britain, and to make us a little bit slack 
in our loyalty to Great Britain in this great catastrophe or emergency. 
Therefpre, as I say, this is no time or place for the exploitation of that 
which, at another time or place, or under different circumstances, might 
be harmless and innocuous in its every aspect. It is like the "right of 
free speech," upon which such great stress is now being laid. That 
which in ordinary times might be clearly permissible, or even com- 
mendable, in this hour of national emergency, effort) and peril, may 
be as dearly treasonable, and therefore properly subject to review and 
repression. The constitutional guaranty of "free speech" carries with 
it no right to subvert the purposes and destiny of the nation. 

In addition, this man, by his own admission, knew that these things-r- 
the bayoneting of the babe and the like — ^had been severely criticized 
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and were inhibited. He knew that objection had been made to them. 
He knew) just as well as he knows we are sitting here now, that the 
private presentation of this film on last Tuesday morning was for the 
purpose of seeing if there was anything objectionable in it. To fit it 
for such private presentation it was gone over by him with a fine tooth 
comb, no doubt ; but immediately thereafter a sedulous effort was in- 
dulged in by him to insert those things which would tend to "excite" 
and to create a prejudice against Great Britain. This demands an in- 
quiry into the ultimate motives and purposes of this man, and no doubt 
justifies other and different action against him. But in any event, re- 
ferring to the special problem now before us, and considering only the 
harm not to come to us, I feel that I can do no less than to say that, 
so far as it is within the power of this court, this thing has got to stop. 

I. have no disposition, of course, to confiscate any one's property. 
There may come a time and place where this play, devoid of some of 
its horror, which never ought to be in it at any time, and devoid of its 
immorality, which is and ought to be shocking to any man who pos- 
sesses a respectable quantum of decency in his makeup, devoid of those 
things, the time may come when it could be put on, and put oil enter- 
tainingly and refreshingly before an audience of American people. The 
fact is, however, that the film is of such a character that it can be used 
to our national disadvantage in time of national emergency, and this 
cannot be allowed. If the result be to bring a loss upon those who are 
financially interested, so be it. It is merely a loss they must sustain 
because of the unwisdom they have demonstrated in trusting their 
financial affairs to one who possesses such a slight modicum of ap- 
preciation of the eternal fitness of things as does this man who is pre- 
senting and claiming the right to present this picture at this time. 

The motion for the return of the film will be denied without preju- 
dice. It will be held in the possession of the marshal until such time 
as, under changed conditions, it may properly be presented, and the 
district attorney is directed to prepare for the court a warrant for the 
seizure of the original, which is within the jurisdiction of this court, 
as shown by the testimony given here, and that will be put in the same 
place and kept under the same surveillance. 
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In re NATIONAL PIANO 00. 

(District Court, D. Massachusetts. August 22, 1918.) 

No. 23729. 

1. COBPOBATIONS es»426(5) — CONTRAOTB— RaTHTOATION OT UNAUTHORIZED OOH- 

TRACT. 

If a contract, not ultra vires, is made in the name of a corporation by 
an officer assuming to act for it, and is known to and approved by the 
persons intrusted \^ith the management of its affairs, the corporation is 
bound without any formal vote. 

2. COBPORATIONS ^=»426(10) — CONTEACT — ^RaTIIICATION. 

Ratification by a corporation of a contract not previously authorized Is 
more easily inferred where the corporation receives and retains prop- 
erty under it. 

In Bankruptcy. Ill the matter of the National Piano Company, 
bankrupt. On review of order of referee disallowing claim. Re- 
versed. 

Percy A. Atherton and Swift, Friedman & Atherton, all of Bos- 
ton, Mass., for trustees. 

Samuel D. Elmore, of Boston, Mass., for creditor. 

MORTON, District Judge. The facts are «tated in the referee's 
certificate. Except as herein otherwise indicated, I agree with his ] 

conclusions. It is unnecessary to restate all the somewhat compli- J 

cated facts, and I shall only refer to such as are significant on the 
view of the case which seems to me to be the correct one. 

By a written contract dated February 3, 1913, and executed in 
the bankrupt's name by' Jewett, its president, the bankrupt agreed 
with the claimant, Kilmer, to purchase from him 318 shares of its 
own preferred stock at par. Deliveries were not to begin until July, 
1916 (more than three years ahead), and were then to be at the rate 
of 3 shares per month; payment being due on delivery. The claim- 
ant agreed to hold his stock and to make deliveries as specified. This 
contract was part of a much larger transaction, or series of trans- 
actions, whereby Kilmer, who up to that time had held the largest 
single interest in the bankrupt' company and had been its treasurer, 
was eliminated from its management, and the company's affairs were 
put into the hands of a group of younger men. Kilmer transferred 
tojthe company his entire stock holdings, 710 shares, and received in 
reium the new preferred stock and the contract to repurchase it here 
in question. He also resigned as treasurer and director. 

At this time the company was not merely solvent; it was decid- 
edly prosperous, and its common stock appears to have been worth 
par. All the stockholders, except possibly those owning a few scat- 
tering shares, knew of the contract and made no objection to it. All 
the directors knew about it, |ind apparently approved of it; certain- 
ly none of them objected at any time. There never was any vote of 

4s9Fov other cues eee aame topic A KBT-NUMBBR In all Kex-Nuinbered Dlseete ft Indexes 



Digitized by 



Google 



IN BE NATIONAL PIANO CO, 95i 

the directors authorizing or ratifying the contract; and on this ground 
the learned referee has found that it was not binding on the bank- 
rupt company. 

[1,2] With this finding (or ruling) I am unable to agree. The 
corporation was a close one, in which but few persons were inter- 
ested, nearly all of whom were actively connected with its manage- 
ment. Such concerns frequently act informally — as this one had 
constantly done — and are careless about their votes and records. If 
action, not ultra vires, is taken in the name of the corporation by an 
officer or agent assuming to act for it, and is known to and approved 
by the persons intrusted with the management of its affairs, the cor- 
poration is bound, without any formal vote. "Authority in the agent 
of a corporation may be inferred from the conduct of its 'officers or 
from their knowledge and neglect to make objection, as well as in 
the case of individuals." Wells, J., Sherman v. Fitch, 98 Mass. 59, 
64 (quoted with approval in York v. Mathis, 103 Me. 67, 79, 68 Atl. 
746). See, too. North Anson Lumber Co. v. Smith, 209 Mass. 333, 
337, 338, 95 N. E. 938. Such authority or ratification is more eas- 
ily inferred where, as here, the corporation receives and retains 
property under the contract in question. Kelley v. Newburyport Horse 
Railroad Co., 141 Mass. 496, 6 N. E. 745. 

[3] The contract itself says explicitly that the corporation is to 
repurchase the preferred stock. The learned referee finds, however, 
that it was understood by the parties in interest that the purchase was 
in fact being made by certain individuals connected with the xrompany, 
and that it was known to Kilmer not to be "a bona fide purchase by 
this corporation" of the stock. Just what this finding means, when 
applied to the facts, is not entirely clear. A lack of bona fides usu- 
ally implies deception practiced on somebody to his loss. That was 
not true in this case. The persons assenting to the contract com- 
prised, as has been said, everybody substantially interested in the 
National Piano Company. There is no finding that, at the time when 
the contract was made, anybody expected the corporation to become 
insolvent, or had any intention of thereby defrauding its creditors, 
nor that the contract had that result. No objection is made by per- 
sons who afterwards bought stock in the corporation, and nobody 
ever disputed the validity of the contract before the trustees in bank- 
ruptcy did so. The few stockholders, not explicitly or tacitly assent- 
ing, never made any objection to it. Neither the corporation nor its 
•trustees in bankruptcy can now avail themselves of rights which such 
stockholders might have had. Merchants' Bank v. Citizens' Gaslight 
Co., 159 Mass. 505, 511, 34 N. E. 1083, 38 Am. St. Rep. 453. Evoi 
if the contract results in a large claim which is proved in competi- 
tion with the merchandise creditors, it is not on that account invalid 
or unenforceable. Wm. Filene's Sons Co. v. Weed et al., 245 U. S. 
597, 38 Sup. Ct 211, 62 I^. Ed. 497. 

The learned referee was apparently of the opinion that through the 
contract Jewett and his associates intended and expected eventual- 
ly to acquire personally the stock which Kilmer transferred to the 
company, and to use die company's assets in paying him for such 
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Stock, and that this purpose was known to Kilmer and rendered the 
transaction invalid. The corporation being solvent at the time, and 
the effect of the transaction not being to make it insolvent, it is dif- 
ficult to see who, excepting other stockholders, could object to such 
an arrangement. Abele v. Meagher Co., 41 Am. Bankr. Rep. 638,. 
227 Mass. 427, 116 N. E. 805. Jewett and his associates owned most 
of the other stock. Whether they bought in the Kilmer stock and 
kept it in the company's treasury, or whether they bought it and 
afterwards distributed it by a stock dividend or distribution of prop- 
erty in specie, makes, under the circumstances, very little difference. 

It does not seem to me that Kilmer understood he was selling to 
Jewett and his associates, and not to the corporation. Admittedly 
Kilmer's common stock was transferred directly to the company; 
the contract to repurchase the preferred was made with him in its 
name, as part of the consideration for his common stock ; other parts 
of the transaction not necessary to describe were to be, and were, 
carried out by the corporation itself. Many facts might be referred 
to, all showing clearly that Kilmer was dealing with the bankrupt 
corporation, not with Jewett and his associates, as the learned ref- 
eree intimates. The corporation had power to buy its own stock (Dupee 
V. Boston Water Power Co., 114 Mass. 37), and I see no sufficient 
reason why, if all parties in interest chose to make such a transaction, 
they were not free to do so. 

Kilmer's proposition to sell his stock to Jewett after the corpora- 
tion had, got into financial difficulties was obviously predicated upon 
the supposition — ^although there is no categorical evidence to that 
effect — that the company (which Jewett was then attempting to re- 
organize) would be glad to release Kilmer from his obligations there- 
under. Certainly it does not in my opinion warrant disregarding, 
not only the explicit language of the contract as the parties made it, 
but also the fundamental character of the transaction in which they 
were engaged. 

It is true that at the time of the contract Kilmer was one of the 
directors; but it is equally true that he had then agreed to sell out, 
and immediately afterwards ceased to be an officer of the corpora- 
tion. Its management was left in the hands of the men who had ar- 
ranged with him to retire. The contract originated in their sugges- 
tions and was made with their full approval. For three years 
nobody connected with the corporation took any "Steps to have it dis- 
affirm its action. It allowed Kilmer to hold his preferred stock dur- 
ing that time, supposing that he had a valid contract. Meanwhil^ 
largely through the mismanagement of the company's affairs by 
Jewett and his associates, the stock became worthless. Kilmer had 
nothing to do with the mismanagement, and there is no reason why 
he should shoulder loss occasioned by it. If it was desired to have 
the company relieved of the contract — and there is no evidence that 
it was ever so desired — ^prompt steps to that end should have been 
taken in justice to Kilmer. 

The findings of the learned referee, so far as inconsistent with 
this opinion, are set aside; his decree is vacated, and one may be 
entered allowing the claim. 
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THE ADELINE. 

(District CJourt, N. D. Florida. July 8, 1918.) 

L JiTDiciAL Sai.es (d=s>50(l)— Perishabub Pbofebty— Title. 

Sale of property as perishable under order of court, pursuant to stat- 
utes authorizing such sales to avoid deterioration and accumulation of 
costs, will confer a good title in the purchaser, without regard to the 
title or Interest of the defendant, or the extent of liens fastened thereon 
by the common or statutory law. 

2. MARmME Ljens ^=»48 — Pebishablb Pbopebty— Sales by Obdeb or State 
Court. , 

The sale of a boat subject to admiralty Jurisdiction under process of a 
state court, under statutory provisions, as perishable property, does not 
extinguish a maritime lien for supplies advanced prior to the proceed- 
ings and sale, especially in view of Const U. S. art. 3, § 2, relating to ad- 
miralty Jurisdiction. 

In Admiralty. Libel by A. M. Hyer, trading as the Hyer Launch 
Company, against the gasoline launch Adeline, for supplies and ma- 
terials furnished. Exceptions to answer sustained. 

John P. Stokes, of Pensacola, Fla., for libelant. 
Watson & Pasco, of Pensacola, Fla., for respondent. 

SHEPPARD, District Judge. This case involves the question of 
whether or not the sale of a boat, the subject of admiralty jurisdic- 
tion, under a state statute, as perishable property, would extinguish a 
maritime lien for supplies. The Hyer Launch Company libeled the 
launch Adeline for supplies furnished the launch, whidi was employed 
in the usual commerce of such craft in the harbor of Pensacola. Be- 
fore admiralty process was run against the launch, it was seized un- 
der an attachment issued out of the justice of the peace court of Es- 
cambia county, Fla., at the suit of James Johnson against the Pensa- 
cola Fertilizer & Oil Company, as the property of the latter. In the 
proceedings in the state court an order for the sale of said launch as 
perishable property and liable to deterioration was obtained, and the 
boat was sold in conformity to the statute of Florida in such case pro- 
vided. The sale was had in due course, and the claimant took pos- 
session under a bill of sale, pursuant to the purchase at public sale 
according to law. In addition to the facts here summarized, the an- 
swer alleged that the lien of libelant, if any, existing prior to the sale 
of the launch as perishable property, was by such sale forever re- 
leased and discharged. 

[1 ] It is alleged, and not denied, that the libelant had knowledge of 
the proceedings and sale under the process of the state court, but de- 
ferred taking any action until the launch was delivered to the pos- 
session of the purchaser, when the libelant caused the admiralty pro- 
cess out of the United States District Court to issue against the Ade- 
line for materials and supplies. Consequently there is submitted by 
this record the question : Does the sale of a boat subject to the ad- 
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miraity jurisdiction, under process of a state, court under statutory 
provisions, as perishable property, extinguish a maritime lien for sup- 
plies advanced prior to the proceedings and sale under order of the 
state court? That a sale of property as perishable under order of 
court, pursuant to statutes authorizing such sale to avoid deteriora- 
tion and accumulation of costs, will confer a good title in the pur- 
cliaser, without regard to the title or interest of the defendant, or ex- 
tent of claims or liens fastened thereon by common or statutory law, 
is very well settled. Young v. Kellar, 94 Mo. 581, 7 S. W. 295, 4 
Am. St. Rep. 405; Meyer v. Sligh, 81 Tex. 336, 16 S. W. 1022; Par- 
tin & Orendorff v. Howard, 16 S. W. 861 ; Jones v. Springer, 15 N. 
M. 98, 103 Pac. 265. 

[2] The case of Taylor v. Carryl, 20 How. 583, 15 L. Ed. 1028, 
wherein the Supreme Court reviewed the same case from the Su- 
preme Court of the state of Pennsylvania, which inferentially ap- 
proved the doctrine of the state court that admiralty liens might be 
discharged from the ship and transferred to the proceeds, is urged 
by claimant as authority that the maritime lien reattaches to the pro- 
ceeds, or whatever is substituted for it, and it also is argued, by 
analogy to the rule which allows the master, in case of necessity, to 
sell his ship in a foreign port, and pass good title to the purchaser, . 

that, when a court of competent jurisdiction' adjudicates the sale of a j 

boat as perishable property, such sale divests the maritime lien against 
the thing itself, and substitutes the proceeds therefor. The real ques- j 

tion, however, decided, and the law upheld by the decision, in Taylor ^ 

V. Carryl, is the well-established rule of comity, that the court first 
acquiring jurisdiction has the right to maintain it against any other 
jurisdiction until the first jurisdiction is exhausted or voluntarily re- 
leased. Anything more is expressly disclaimed by the court in that 
case, in the conclusion of the opinion, where it is said : 

"The view we have taken of this cause renders It unnecessary for us to 
consider any question relative to the respective liens of the attaching credi- 
tors, and of the seamen for wages, or as to the effect of the sale of the 
property as chargeable or as perishable upon them." 

In the dissenting opinion by Chief Justice Taney in the same case, 
supra (20 How. text 585, 15 L. Ed. 1028), is announced the correct 
doctrine as to the exclusive jurisdiction of the admiralty in the en- 
forcement of maritime liens. Said the Chief Justice: 

"The Constitution and laws of the United States confer the entire admiral- 
ty and maritime Jurisdiction expressly upon the courts of the general govern- 
ment ; and admiralty and maritime liens are therefore outside the line which 
marks the authority of a common-law court of a state, and excluded from Its 
jurisdiction. And if a common-law court sells the vessel to which the Uen 
has attached, upon condemnation, to pay the debt, or on account of its 
perishable condition, it must sell subject to the maritime liens, and they will 
adhere to the vessel in the hands of the purchaser, and of those claiming under 
him." 

This view has since been adopted and consistently foHowed by the 
federal courts, notably in The Lottawanna, 21 Wall. 558, 22 L. Ed. 
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654; The Elexea (D. C.) 53 Fed 364; The Chapman (D. C.) 62 Fed. 
939. Moreover, section 2 of article 3 of the Constitution extends the 
judicial power of the United States to all cases of admiralty and mari- 
time jurisdiction. It has been repeatedly held that, in the absence 
of any legislation on the subject by Congress, the general maritime 
law as recognized by the federal courts constitutes a part of the na- 
tional law, applicable to matters within the admiralty and maritime 
jurisdiction. The Lottawanna, supra; Butler v. Boston S. S. Co., 
130 U. S. 552, 9 Sup. Ct. 612, 32 L. Ed. 1017; Workman v. New 
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 

In the recent case of Southern Pacific Company v. Marie Jensen, 
244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, where was brought un- 
der review the applicability of the Employes' Compensation Act of 
New York for injuries sustained while loading a ship in the harbor 
of New York, the court, after conceding that the maritime law may be 
changed or affected to some extent by state legislation, citing, for ex- 
ample, a lien by state statute upon a vessel for repairs in her home 
port, imposing pilotage fees, the right to recover in cases of death, 
concludes : 

"Equally well established is the rule that state statutes may not contravene 
an applicable act of Ck)ngress, or affect the general maritime law beyond 
certain limits. * * < And plainly, we think, no such legislation is valid,, If 
it contravenes the essential purpose expressed by an axrt of Ck>ngres8, or works 
material prejudice to the characteristic features of the general maritime law, 
or interferes with the proper harmony and uniitonnity of that .law in its 
International and interstate relationa" 

Const, art. 3, invests the federal District Courts with exclusive 
cognizance of all civil cases of admiralty and maritime jurisdiction, 
"saving to suitors in all cases, the right of the common-law remedy 
when Sie common law is competent to give it." The remedy by sale 
of boat property given by state statute on the theory of necessity is 
inapplicable, and cannot be said to be an appropriate common-law 
remedy, to say nothing of its invasion of the admiralty jurisdiction of 
the federal courts, which demonstrates its repugnancy to the Constitu- 
tion. 

It follows that the exceptions to the answer must be sustained. 
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In re DRIVER. 
(District Court, D. .New Jersey. September 16, 1918.) 

1. Bankruptcy ^=»91(1) — Pebson Subject to Adjudication— Bubdkw or 

Proof. 

Petitioning creditors have the burden of showing that the debtor did 
not fall within the classes exempted by Bankruptcy i.ct, § 4b (Oomp. St 
1916, § 9588); but proof that practically all of the Indebtedness arose 
from ventures having no connection whatever with the farm industry 
cast on debtor, who contended that he was a person engaged chiefly In 
farming, the burden of establishing that fact. 

2. Bankruptcy ^=»68 — Persons Subject to Adjudication— Person Chiefi^y 

**Engaged in Farming." 

A so-called retired farmer, who incurred considerable indebtedness In 
indorsing notes in purely commercial ventures, held not a person chiefly 
"engaged in farming," within Bankruptcy Act, § 4b (Comp. St 1916, S 
9588), so as to be exempt from involuntary petition, even though he at 
times assisted his son, to whom he had rented his farm. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Engage.] 

In Bankruptcy. In the matter of Franklin Driver, an alleged bank- 
rupt. On motion to confirm the special master's report recommending 
adjudication. Motion granted. 

Wilson. & Carr, of Camden, N. J., for petitioning creditor. 
John B. Avis, of Woodbury, N. J., and E. C. Waddington, of Woods- 
lOA^n, N. J., for debtor. ' 

RELLSTAB, District Judge. The question to be determined is | 

whether Franklin Driver was "a person engaged chiefly in farming or i 

the tillage of tlie soil," so as to bring him within the exemption of sec- • 

tion 4b of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 547 
[Comp. St. 1916, § 9588]). The special master, to whom the issues 
raised by the creditor's petition and tlie debtor's answer were referred, 
concluded that he was not, and recommended that he be adjudicated a 
bankrupt. The debtor has but little interest in these proceedings. The 
contest really is between his secured and unsecured creditors. If the 
master reached the right conclusion, all creditors will share alike ; oth- 
erwise, those who obtained judgments (some on confession) will take 
to the ex!clusion of the others. Whether a debtor is within the ex- 
empted class is a question of fact, to be determined in each case on 
its own facts. 

A careful reading of the toj^imony in this case leads me to adopt the 
master's recommendation. The debtor was the owner of three farms, 
and at one time was unquestionably a farmer. In 1912 he moved from 
the farms he had theretofore occupied to a dwelling which he had built 
in a town near by, where he has since lived. He sold all his stock and 
farming implements and rented his farms on shares. Two of these 
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were so rented-by his youngest son at and for some time <)efore these 
proceedings were begun. During the last two years of the period that 
the debtor rented his farms, he indorsed a number of notes used by 
others in the promotion of several commercial ventures. What Driver 
expected to realize from these ventures is not clear. He, though prod- 
ded to do so, could not or would not give ah intelligent account why 
he indorsed such notes, or what he was to get for thus lending his 
credit. He held stock in one of the enterprises thus aided, and he ad- 
mits that he expected to gain something by reason of his indorsements. 
These notes were not paid at maturity, and Driver found himself obli- 
gated to pay sums aggregating an amount far exceeding the value of 
his property. He admits that he has practically no other debts, so that, 
except for his ventures into fields foreign to farming or tilling the soil, 
he would be substantially free of all indebtedness. However, that fact 
is not controlling upon the question of the bankruptcy court's jurisdic- 
tion, any more than is the fact that, unless the court can administer his 
property, some creditors will be favored over others. 

[1] But such facts are not to be ignored, as not possessing any per- 
suasive force. The latter is contrary to the manifest purpose of the 
Bankruptcy Act, and the former is so exceptional as to suggest that it 
is not likely to exist when the debtor is chiefly engaged in farming or 
tilling the soil In re Leland (D. C.) 185 Fed. 830, 832, 25 Am. Bankr. 
Rep. 209. While, on the question of jurisdiction, the burden is on the 
petitioning creditors to show that the debtor is not within the exempted 
class, that burden is fully met when, as in this case, it is shown that 
practically all the indebtedness arose from ventures having no connec- 
tion whatever with the farming industry. After such a showing, the 
burden shifted to the debtor, to prove that he was within the exempted 
class. 

[2] Has hfe met this burden? During the period that the son rented 
these farms, the debtor occasionally helped him in working them. This 
service and a little gardening, which the debtor carried on for the 
benefit of his own table, constitute all the tilling of the soil which he 
has performed since he retired from active farming in 1912. Except 
for so helping his son, there would be nothing to support the debtor's 
claim that he was exempt from involuntary bankruptcy, for surely 
mere gardening for his own use would nc>t entitle him to exemption. 
He had no control over the operations of any of his farms, and he had 
no responsibility for their management. His service to his son .was 
rendered during a period when farm labor was abnormally scarce, and, 
although both father and son say that the father was to render such 
help as a part of the agreement under which the son rented his two 
farms, such services in tiie related circumstances must be considered as 
an accommodation, given in case of necessity, rather than a definite em- 
ployment as a farmer or tiller of the soil. From the time that the 
debtor sold his stock and farming implements, and rented his farms, 
he became what is popularly known as a "retired farmer." His raising 
garden products for his own use did not keep him within the exempted 
class, nor was he restored thereto because he subsequently, under the 
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Stress of labor shortage, occasionally helped his son in the planting or 
marketing of the crops. 

The father's help at these times, in principle, differs in no way from 
that rendered by his daughter during the same period. What more nat- 
ural than that they shoulicome to the son's and brother's rescue when 
labor was needed and could not be had from outside sources. Could 
the daughter be held to be exempt because she rendered such service? 
Manifestly not. Why, then, the father? Paternal interest in his 
youngest son's farming venture and solicitude for the crops, lest they 
should suffer from lack of help, sufficiently account for the father's aid 
in this case. That such shortage of labor was anticipated when the 
agreement to rent these farms was made shows foresight, but does not 
require a different conclusion. That paternal interest did not furnish 
the only motive for making the promise or rendering the help, and 
that the father, in helping out his son, was also helping himself, through 
his share of the crops, do not change the character of the service thus 
rendered by him, and bring him within the exempted class. 

In view of Driver's retirement from active farming and his entrance 
into the field of speculative financial ventures, from which ventures 
resulted practically his entire indebtedness, the occasional services ren- 
dered by him on the farms rented to his son cannot be said to stamp 
him as "a person engaged chiefly in farming or the tillage of the 
soil," within the meaning of the Bankruptcy Act. 

A decree adjudicating Driver a bankrupt will be made. 
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In re WEBSTER LOOSE LEAP FIMNG CO. 

(District CJourt, D. New Jersey. S^tember 19, 1918.) 

Bankbxtptgt <(=>365 — ^Tbustee— Accoxjnt—Subcharginq. 

A trustee's i>aramoant duty is to conserve and advance the Interests 
of the bankrupt estate, and if he fails to keep himself clear of alliances 
which tempt to make the estate's Interest subordinate to his own, he 
must account, not only for losses suffered, but for gains made by him; 
hence, where trustee, through the medium of his wife as a dummy, en- 
tered into a partnership with a salesman and made profits In dealing vrlth 
the trust estate, he must account therefor. 

In Bankruptcy. In the matter of the bankruptcy of the Webster 
Loose Leaf Filing Company, bankrupt. On review of referee's order 
refusing to surcharge the trustee's accotmt. Reversed. 

See, also, 240 Fed. 779. 

Wm. Huck, Jr., of New York City, for objecting creditor. 
Raymond, Mountain & Marsh, of Newark, N. J., for trustee. 

RELLSTAB, District Judge. The refusal of the referee to sur- 
charge the account of the trustee is here for review. The trustee had 
been previously removed by this court. The referee found that, under 
cover of his wife, he had entered into partnership with a salesman em- 
ployed by him while he was continuing the banlcrupt's business ; that 
he paid to such copartnership cwisiderable sums of money as com- 
missions, of which there had been paid to his wife the' sum of $610. 
* The referee considered this arrangement as one for the benefit of the 
trustee, and an effort on his part to secure more compensation for his 
services than could be allowed him under the Bankruptcy Act. For 
this reason he denied him any commissions, but declined to surcharge 
his account with the moneys so paid to his wife. In his certificate, aft- 
er giving his reasons for disallowing commissions, the referee said : 

"That leaves one question, and that is, In addition to heing deprived of 
his commissions as trustee, should he be surcharged with the amount that 
he or his wife, which, of course, means himself under the findings, receiv- 
ed from the copartnership of Mrs. Moeller and Mr. Hobble? I have not been 
able to reconcile my mind upon that one point, and I shall reserve decision 
upon that If counsel wish to furnish me with any further authorities as to 
the law upon that subject, I shall be very glad to get them. The surcharge, 
if any, will be fixed at $610, Instead of $960. At a later date, both counsel 
for the trustee and counsel for the objecting creditors filed briefs, which are 
herewith inclosed and made a part of this report. An order was then made 
that no surcharge be made, and from this order the objecting, creditors have 
filed a petition for review." 

The referee gave no reasons for refusing to surcharge, and the only 
reason assigned by counsel for the trustee, on the argument hereof, was 
that as the estate suffered no loss no surcharge could be made. How- 
ever, this, even if true, as pointed out by the court on the argument, 
is not the test in matters of this character. The trustee's paramount 

^soFor other cases see same topic ft KSY-NUMBER in all Key-Numbered Digests A Indexes 
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duty IS to conserve and advance the interests of the Estate intrusted to 
him. This he can do only by keeping himself clear of alliances which 
tempt him to make the estate's interest subordinate to his own. If ho 
fails in this particular, he must account, not only for losses sustained by 
the beneficiaries, but for gains made by him in dealing with the trust 
estate. Michoud v. Girod, 4 How. (45 U. S.) 503, 555, 11 L. Ed. 1076; 
Barney v. Saunders, 16 How. (57 U. S.) 535, 14 L. Ed. 1047; Magru- 
der V. Drury, 235 U. S. 106, 119, 35 Sup. Ct. 77, 59 I.. Ed. 151 ; In re 
Frazin & Oppenheim (C. C. A. 2) 181 Fed. 307, 104 C. C. A. 529, 24 
Am. Bankr. Rep. 598; Hill v. Hill, 79 N. J. Eq. 521, 526, 549, 82 Atl. 
338, et seq. The rule is a strict one, and there will be no relaxation in 
aid of an unfaithful trustee in bankruptcy. The statute fixes the max- 
imum compensation that can be allowed trustees, and no subterfuge, 
by which an increase is sought, will be permitted. See sections 48, 62, 
and 72 (Act July 1, 1898, c. 541, 30 Stat. 557, 562, 800 [Comp. St. 1916, 
§§ 9632, 9646, 9656]). 

In the instant case the waf e was made a member pi the copartnership 
as the representative of the trustee. She was not a business woman 
and performed no service for the copartnership. The salesman — z. Mr. 
Hobbie, the other member of the copartnership — solicited the trade and 
the trustee furnished the office and kept the accounts. The commis- 
sions, viz. 30 per cent, to 40 per cent., were allowed on all sales made in 
certain territories, whether secured through the efforts of the copartner- 
ship or not. Whether these commissions were excessive is not material, 
but the willingness of Hobbie to share them with the wife or the trus- 
ted is indicative that they were. But if they were no more than would 
have been allowed, if paid to others, that would not justify their al- 
lowance in the trustee's account. As was said in Magruder v. Drury, 
supra, 235 U. S. 120, 35 Sup. Ct. 82, 59 L. Ed. 151 : 

"It makes no difference that the estate was not a loser In the transaction, 
or that the commission was no more than the services were reasonably worth. 
It is the relation of the trustee to the estate which prevents his dealing in 
such way as to make a personal profit lor himself." 

The wafe was but the trustee's "dummy," to secure a share of the 
commissions which he bargained for and allowed, and they tnust be 
treated as paid to himself. The item of $610, being the aggregate 
amount paid to the trustee's wife, cannot be allowed him as "necessary 
expenses incurred * * * in the administration" of this estate, and 
his account must be surcharged by that sum. 

The referee's order, refusing to so surcharge, is reversed. 
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WISE V. BROTHERHOOD OF IX)COMOTIVB FIREMEN AND 
EN6INEMEN. 

(Gircalt Court of Appeals, Eighth Gircait August 28^ 1918.) 

No. 5127. 

L Appeal and Bbbob ^=:>673(2) — Record— Etidencb — Claim of Appellee. 
Defendant's claim, that there was no proof of authority in its president 
and secretary to render it liable for libel in their letters giving reason 
for rejecting claim under one of its accident certificates, is unavailing on 
error to direction of verdict for it; only part of all its constitution in 
evidence being in bill of exceptions, and that part giving them broad 
power in the premises. 

2. Libel and Slandeb ^=>34— "Pbivileoed Communication." 

A communication is privileged, if made bona fide by one having an 

interest in the subject-matter to another also having an interest in it, or 

standing in such a relation that it is a reasonable duty, or 1b proper, for 

the writer to give the Information. 

[Ed. Note. — For other definitions, see Wbrds and Phrases, First and 

Second Series, Privileged Communication.] 

8. Appeal and Erbob ^=>e95(3) — Recobd — Evidence. 

Defendant's constitution, in evidence in action for libel based on let- 
ters of its president and secretary to one of its local lodges, giving reason 
for rejecting plaintiff's claim under an accident certificate, not being 
in the record, it cannot be said there was no evidence of the members 
addressed having an interest in the subject-matter, relative to it, and 
the occasion being privileged. 

4 Appeal and Ebbob ^»673(2) — Recobd— Evidence. 

Relative to claim in action* for libel based on letters of deflendaift's 
president and secretary, communicated to a local lodge, rejecting plaintifTs 
claim on an accident certificate and giving reason, that the occasion called 
for mere rejection of claim, the form of certificate not being in the record, 
it cannot be said the statements did not relate to defenses provided for 
by it 

ft. LiB^L AND Slandeb «=»51(1) — Conditional Pbivilege — ^Malice. 

Though communication be conditionally privileged, one defamed thereby 
may recover, if the statement ^^s made with express malice. 

6. Libel and Slandeb ^=s>109 — ^Privilege — Malice — ^Evidence. 

. Malice, In case of communication conditioncJly privileged, may bo 
proved by showing personal feeling between the parties, or by violence of 
language and manner of publication. 

7. Libel and Slandeb ^=»123(8) — ^Malice— Question fob Jubt. 

Kvidence in libel based on conditionally privileged communications of 
defendant's president and secretary rejecting plaintiff's claim under acci- 
dent certificate, and giving reason therefor, ?^d to make question of 
malice one for the jury. 

8. CouBTS ^S9315 — Fedebal Jubisdiction — Citizenship — Unincobpobated 

Society. 

If defendant is an unincorporated society, tlie citizenship of its mem- 
bers determines the jurisdiction of the federal court 

9. Courts ^=:»280 — Federal Coubtb — Jurisdiction — ^Determination. 

That diversity of citizenship of the parties, necessary to give a federal 
court jurisdiction, has not been established as it should be, may be no- 
ticed by the court of its own motion. 

Stone, Circuit Judge, dissenting. 
^=9For other cases see lame topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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In Error to the District Court of the United States for the South- 
em District of Iowa ; Martin J. Wade, Judge. 

Action by Frank M, Wise against the Brotherhood of Locomo- 
tive Firemen and Enginemen. Verdict was directed for defendant, 
and plaintiff brings error. Reversed. 

Humphrey Barton, of St. Paul, Minn. (John H. Kay, of Chicago, 
111., and E. L. Carroll, of Creston, Iowa, on the brief), for plaintiff 
in error. 

D. W. Higbee, of Creston, Iowa, for defendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, EHstrict Judge. In an action for libel a verdict was di- 
rected for defendant at the close of the evidence and plaintiff brings 
error. The parties will be designated as plaintiff and defendant, 
as they appeared in the district court. The plaintiff was a member 
of the Brotherhood of Locomotive Firemen and Enginemen, belong- 
ing to a local lodge in Iowa, and was the holder of a certificate is- 
sued by the society promising to pay him $3,000 if he lost, by acci- 
dent, a hand at or above the wrist. The plaintiff was a firanan on 
a railway engine, and lost his hand because it was run over by the 
wheel of the engine tender. He applied to the society for the pay- 
ment of the $3,000. The officer of the society who held the position 
of secretary and treasurer (hereafter called secretary) was charged 
with the duty of examining and passing upon the proofs of loss in 
such cases, and the president of the society had the decision of ap- 
I)eals made to him by subordinate lodges or members. The secreta- 
ry, after receiving proofs of loss from the plaintiff, made some in- 
vestigations as to the cause of the injury, including a visit to the 
scene of the injury, in company with the plaintiff, and heard the 
plaintiff's narrative of the manner in which the injury was inflicted. 
The plaintiff told him that he was standing on the step on the left 
side of the tender, when a sudden movement of the engine forward 
threw him from the step, and his trousers leg was caught by some 
protruding part of the step and he was dragged on his back, in this 
manner, as the engine went forward 2^^ car lengths, and then his 
trouser leg let loose and the tender ran over his hand, so that ampu- 
tation was necessary. The plaintiff told him he received no injuries 
other than to his hand. After these investigations the secretary wrote 
plaintiff a letter, declining to pay him for the loss of his hand, and 
added : 

**My reason for declining to make payment of the amount of certificate Is 
that I am fully satisfied tliat the loss of your hand was not an accident, but 
was a self-inflicted injury for the purpose of trying to collect the amount of 
the beneficiary certificate held by you in the Brotherhood of Locomotire Fire- 
men and Enginemen." 

The secretary at the same time sent a copy of this letter to the 
secretary of the local lodge to which plaintiff belonged, with a note 
that the letter was self-explanatory, and the letters were read before 
the members at a meeting of the lodge. Many of the local lodge 
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members united in a petition of protest and appeal to the president, 
and the secretary then stated to the president the facts as he under- 
stood them, and the president wrote the secretary of the local lodge 
a letter which contained the following statement : 

**Tour letter of July 2dth, with the 'petition' or 'protest' signed by a consid- 
erable number of members of Lodge 640 in the Wise case, has been received, 
and an investigation conducted by the general se<^etary and treasurer, accomr 
panied by the general medical examiner, leads to the belief that Brother Wise 
has deliberately attempted to defraud this Brotherhood. • The facts appear to 
be that before he lost his hand he had but recently increased his insurance to 
$3,000, he had insurance in the Fidelity & Casualty Oomi)any, he had insur- 
ance in the 'Relief Departznenf of the C, B. & Q. R. R., he has entered suit 
against the O., B. & Q. K. R. Co. and has now employed an attorney to enter 
suit against this Brotherhood. These circumstances, taken collectively, lead 
us to believe that there was a deliberate purpose on the part of Brother Wise 
to defraud this Brotherhood. « ♦ • Tliey probably catinot conceive how 
a man would deliberately sacrifice a hand for $6*000, or $8,000. Yon would 
be surprised how many members do sacrifice hands and feet for less money 
than this, in several of which cases we have defeated the cases in court. 
♦ ♦ ♦ I urge upon the members of your lodge to not join, even uncon- 
sciously, in any possible attempt on the part of any one to defraud this 
Brotherhood-" 

The plaintiff subsequently brought suit against the Brotherhood 
for the amount payable by his certificate, and the defendant's answer 
alleged as one defense that the injury was not suffered accidental- 
ly, but intentionally. At the time of trial judgment was entered in 
favor of plaintiff, by consent of the parties, for the amount prayed. 
The libels charged are the statements set forth in the letters which 
have been quoted. The answer of the defendant pleaded qualified 
privilege and lack of malice. 

[ 1 ] There is no contest made as to the defamatory character of the 
letters, but there is a claim made by the defendant that there was 
no proof of authority of the writers of these letters to render the 
society liable for libelous words contained in them. The constitution 
of the defendant was offered in evidence, but only a portion of it is 
contained in the bill of exceptions. That portion gives broad power 
to the president and secretary in managing the business of the so- 
ciety and in passing upon claims of loss under its certificates. In 
the absence of the remaining portions of the constitution, it cannot 
be said that these officers may not have had express authority to write 
these letters, and to state the reasons to the local lodge for declining 
to make payment. 

[2, 3] The main question in the case is whether, as a matter of 
law, the evidence shows that the defendant is excused from liability 
because the communications were privileged and made in good faith. 
A communication is privileged if made bona fide by one who has an 
interest in the subject-matter to one who also has an interest in it 
or stands in such a relation that it is a reasonable duty, or is prop- 
er, for the writer to give the information. Massee v. Williams, 207 
Fed. 222, 124 C. C. A. 492; National Cash Register Co. v. Sailing, 
173 Fed. 22, 97 C. C. A. 334; Merchants' Ins. Co. v. Buckner, 98 Fed. 
222, 39 C. C. A. 19; Locke v. Bradstreet Co. (C. C.) 22 Fed. 771; 
Erber & Stickler v. R. G. Dun & Co. (C. C.) 12 Fed. 526; Newell 
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on Slander and Libel (3d Ed.) §§ 493, 607; Odgcrs on Libel and 
Slander (Sth Ed.) 280. The letters related to a claim of liability by 
the plaintiff against the defendant, and the evidence offered may have 
shown that the members of the local lodge bad a financial interest in 
question of the validity of plaintiff's claim. Quite commonly such 
claims are paid by an assessment levied on all the members of such 
society, and, in the absence from the record of the constitution, it 
cannot be said that the court did not have evidence before it show- 
ing that the members addressed had an interest in the subject-mat- 
ter, and that the occasion and subject-matter were privileged. 

[4] It is claimed that the occasion did not call for more than a 
mere refusal to make payment of plaintifPs claim and that the reasons 
given for such refusal were not pertinent to the refusal and therefore 
the jury should have been allowed to say that the protection of privilege 
was 'taken from the defendant. Without deciding that a fair state- 
ment of the reasons for making such a decision may not be given in- 
stead of the bare announcement of the result reached (see Merchants' 
Ins. Co. V. Buckner, 98 Fed. 222-232, 39 C. C. A. 19), it cannot be 
said on this record that the statements did not relate to legitimate de- 
fenses claimed by the society. The form of certificate issued by de- 
fendant to plaintiff was not in the printed record. It is therefore 
impossible to say that the statements made did not relate to condi- 
tions and defenses provided for by the certificate. 

[5, 6] Did the court err in failing to submit to the jury the question 
of malicious publication? Although a communication may be condi- 
tionally privileged, the one defamed may recover if the statement was 
made with express malice. White v. Nicholls, 3 How. 266, 1 1 L. Ed. 
591 ; Nalle v. Oyster, 230 U. S. 165, 33 Sup. Ct 1043, 57 L. Ed. 1439; 
Massee v. Williams, 207 Fed. 222, 124 C. C. A. 492 ; Odgers on Libel 
and Slander (Sth Ed.) 342; Newell on Slander and Libel (3d Ed.) 
§§ 391, 396, 496; Folkard on Slander and Libel (7th Ed.) 194. The 
proof of malice in such cases may be made by showing personal feel- 
ing between the parties or may be shown by the violence of the lan- 
guage used and the manner of its publication. Newell on Slander and 
Libel (3d Ed.) § 397; Folkard on Slander and Libel (7th Ed.) 193; 
Odgers on Libel and Slander (Sth Ed.) 345. 

[i] In the case of White v. Nicholls, supra, it was said, referring 
to privileged communications: 

"And we think that, in evnry case of a proceeding like those Just enumerated, 
falsehood and the absence of probable cause will amount to proof of mcalice." 

The evidence in this case shows that the secretary knew plaintiflPs 
statement of facts showing an accidental injury. He had made some 
independent investigation also, but he did not disclose all that he had 
learned by such inquiries. He testified that he had observed the na- 
ture of the ground over which plaintiff said he had been dragged ; that 
he had learned there was some doubt that the car step had been 
broken as plaintiff claimed; that the plaintiff had recently increased 
his insurance with defendant. He also believed that in many other 
cases members of his order had suffered voluntary loss of a hand or 
foot in order to receive the insurance. There was no proof tliat any 
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Witness saw the accident except the plaintiff. The secretary testified 
that he believed the statements made in his letter were true. There 
was evidence from which the jury could have fotmd them, or some 
of them, to be false, and on that h)rpothesis it was a question for the 
jury whether they were made without probaUe cause. The evidence 
that the jury might consider as showing malice was stronger in the case 
of the president's letter, for he did not testify whether he believed 
his statements to be true or otherwise. For this reason, the judgment 
must be reversed. 

[8, 9] A question of jurisdiction is also suggested by the record. 
The amended petition states that the plaintiff is a citizen of Iowa, 
and that the defendant is a fraternal beneficiary society having its 
principal place of business in Illinois, and not incorporated or organ- 
ized under the laws of Iowa. The answer asserts that the defendant 
is an unincorporated society. The proofs do not show whether or 
not the defendant is a corporation. If the defendant is an unincor- 
porated society, the citizenship of its members determines the juris- 
diction of the federal court. Irving v. Joint Dist. Council, U. B. of 
Carpenters (C. C.) 180 Fed. 896; Taylor v. Weir, 171 Fed. 636, 96 
C. C. A. 438; Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 
L. Ed. 800; Fred Macey Co. v. Macey, 135 Fed. 725, 68 C. C. A. 
363 ; 5 Corp. Jur. 1334-1365. The membership of citizens of Iowa in 
the society is indicated by the testimony. The question was not pre- 
sented by counsel but is one that the court may notice. Chicago, R. 
I. & P.Ry. Co. V. Stephens, 218 Fted. 535, 134 C. C. A. 263; Fred 
Macey Co. v. Macey, supra; La Belle Box Co. v. Stricklin, 218 Fed. 
529, 134 C. C. A. 257; Chicago & A. R. Co. v. Allen, 249 Fed. 280, 
— C. C. A. . Diversity of citizenship should be established. 

Reversed, with costs. 

STONE, Circuit Judge (dissenting). The circimistances under which 
the letters were written created a privilege. In my judgment, the evi- 
dence is clear that the privilege was honestly exercised, with no ill feel- 
ing toward plaintiff in error, and under conditions which prevented, 
the statements from being regarded as reckless utterances. They were 
genuine opinions, honestly expressed, and based upon an honest at- 
tempt and investigation to ascertain the truth. 



FIRST TRUST CO. v. ILLINOIS CENT. R. CO. SAMIB v. CHICAGO &, 
N. W. RY, CO. SAME v. NORTHERN PACIFIC RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. August 12, 1918.) 

Nos. 50e2r^064. 

1, OovvTB ^=:»347 — Fedbbal Practice — ^I^tebventioiv — ^Ahendkent. 

Where, after decree foreclosing a trust deed ob the property of a rail- 
road company, Interveners who asserted that their claims were entitled 
to priority filed intervening petitions under Equity Rule 37 (198 Fed. 
xxviii, 115 C. C. A. xxviU), they cannot thereafter amend the petitions and 
attack the validity of the trust deed. 

^=9For other cm«b see tame topic A KST-NUMBBE in all Key-Numbered Digests A Indexes 
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2. Regeivbrs «=:>157— PRioRirr op Ci<aims. 

The holders of bonds secured by a trust deed on raUroad property held 
not to have operated the property during the time that the indebtedness 
due interline carriers arose, so as to give such carriers priority on the 
ground that the indebtedness was that of the bondholders. 

3. Receivers ^=>159— Pbiobitt — ^Diversion of Income. 

Where no interest was paid on bonds secured by a" trust deed on the 
. property of a railroad company during the period when the daims of 
interveners based on interline freight, etc^ arose, Interveners are not en- 
titled to priority under the usual six months* rule; there having been no 
diversion of incoma 

Appeal from the District Court of the United States for the North- 
ern District of Iowa ; Henry T. Reed, Judge. 

Bill by the First Trust Company, as trustee, against the Crooked 
Creek Railroad & Coal Company, in which the Chicago & Northwestern 
Railway Company, the Illinois Central Railroad Company, and the 
Northern Pacific Railway Company sei>arately intervened. From de- 
crees for the interveners (243 Fed. 450), complainant appeals. Re- 
versed in part, and in part affirmed. 

D. M. Kelleher, of Ft. Dodge, Iowa (B. J. Price and Clarence M. 
Hanson, both of Ft. Dodge, Iowa, on the brief), for appellant. 

James C. Davis, of Chicago, 111., for appellees Chicago & N. W. Ry. 
Co. and Northern Pac. Ry. Co. 

F. H. Helsell and Charles A. Helsell, both of Ft Dodge, Iowa, for 
appellee Illinois Cent. R. Co. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. The appellant in each of the above- 
mentioned cases on July 21, 1915, commenced an action against the 
Crooked Creek Railroad & Coal Company to foreclose a trust deed 
executed by the railroad company to the predecessor of the appellant, 
namely, the Milwaukee Trust Company, on January 3, 1911, to secure 
the payment of 328 bonds executed by the railroad company on the 
previous day. On February 8, 1916, a decree of foreclosure in the 
usual form was entered in said action. The decree established the 
validity of the lien of the trust deed as of January 3, 1911, on the prop- 
erty described therein, found the amount due on the bonds which the 
trust deed secured to be $116,500 as principal and $6,524.12 as in- 
terest, and ordered a sale of the property described in the trust deed. 
The property conveyed by the trust deed was a line of railroad extend- 
ing from Webster City, Iowa, to Lehigh, Iowa, a distance of about 18 
miles, together with appurtenant property, including certain real es- 
tate holdings. The decree also contained the following paragraph : 

"It is ordered, adjudged, and decreed that In the sale and conveyance of 
tlie property described in the said indenture of trust and first mortgage and 
in this decree described, the purchaser thereof shall take and receive his con- 
vej-ance pursuant to the sale herein ordered, subject to the requlrqpients of 
this decree that the demands of all persons who have or may file claims and 
petitions of intervention and whose demands shall be determined to be prior 

«S=9For other cases see Bame topic & KBT-NUMBBR in all Key-Numbered Digests A Indexes 
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and paramount to the lien of the mortgoge herein forecLoeed, shall be paid by 
such purchaser or purcbaisers into the registry of the court upon the deter- 
mination by the court that such claims have priority to said mortgage. The 
purpose and effect of this provision of this decree shall be to prevent this 
decree from operating as a defense to any dalma or demands against the 
said Crooked Creek Railroad & Coal Company, whlc^ demands are entitled to 
priority to the lien of the said mortgage, and such prior rights, if any there 
are, as the same may be finally adjudicated and determined, are reserved to 
such preferred claimants." 

The mortgaged property was sold pursuant to the decree of fore- 
closure March 16, 1916, to one Walter R. Dyer, for $112,300.00. On 
April 29, 1916, the sale was confirmed. On October 11^ 1915, Novem- 
ber 8, 1915, and April 24, 1916, the Chicago & Northwestern Railway 
Company, the Illinois Central Railroad (5)mpany, and the Northern 
Pacific Railway Company, respectively, by leave of court, filed their 
intervening petitions in the foreclosure suit, praying that certain in- 
debtedness of the railroad company to said petitioners be allowed and 
declared to be liens on the mortgaged property prior to the lien of the 
mortgage. On April 25, 1916, after the decree of foreclosure had been 
entered, the Chicago & Northwestern Railway Company was allowed 
to file an amended petition in intervention. One of the amendments 
to the petition set forth facts which it was claimed showed that the 
trust deed was ultra vires and void. On April 26, 1916, after the decree 
of foreclosure had. been entered, the Illinois Central Railroad Com- 
pany amended its petition, by leave of court, by setting forth the same 
facts as the Chicago & Northwestern Railway Company with reference 
to the invalidity of the trust deed. In regard to the intervening petition 
of the Northern Pacific Railway Company, it was stipulated by counsel 
that the evidence and testimony taken in behalf of either the Illinois 
Central Railroad Company or the Chicago & Northwestern Railway 
Company might be offered, read, and received upon behalf of the North- 
em Pacific Railway Company, and its petition was treated as amended 
accordingly. The three petitions in intervention were answered by 
appellant, and testimony was taken. At the time the testimony was 
taken, and at the hearing, appellant objected to the introduction of any 
evidence tending to impeach the validity of the trust deed, as those mat- 
ters were res judicata by reason of the decree of foreclosure. On June 
18, 1917, the trial court entered decrees on the three intervening pe- 
titions, which established the claims of the three interveners as liens 
on the proceeds resulting from the sale of the mortgaged property, par- 
amount and superior to the lien of the trust deed, and also provided 
that if the claims were not paid within 60 days the mortgaged property 
should be again sold for the purpose of paying the claims. The decrees 
entered did not specify the grounds upon which the priority of the 
claims was based. The trial court made no findings of fact except by 
way of certain statements found in a memorandum opinion which the 
court filed at the time the decrees were entered and except, the findings 
in the decrees themselves. The only matters discussed in the memoran- 
dum of opinion as a reason for holdine the claims of the interveners 
prior to the lien of the mortgage was the invalidity of the trust deed 
for want of consideration, and the fact that it appeared to the trial 
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court that during the time the indebtedness of the several interveners 
arose the bondholders operated the railroad. The usual grounds for 
declaring preferences as to claims originating within six months prior 
to the appointment of a receiver were not mentioned. The reservation 
in the decree above quoted was made with reference to the intervening 
petitions then on file, and, whatever effect may be claimed for it, it 
did recognize the Hen of the trust deed; otherwise there could have 
been no foreclosure. 

[1] It remains to be determined, therefore, whether, in view of the 
.decrees and the status of interveners, the intervening petitions filed for 
the purpose of securing priority in the payment of claims could be 
amended so as to be for all practical purposes creditors' bills, seeking 
to subject a fund to the payment of the indebtedness mentioned. We 
are of the opinion that, in view of the decrees already entered and the 
status of interveners, they could not attack the validity of the trust 
deed as ultra vires. It was the trust deed which had produced the 
fund in court. The property was not sold generally subject to such 
Hens as might exist thereon, but was sold because of the Hen of the 
trust deed which was foreclosed. The interveners could not claim an 
interest in a fund which the trust deed had produced and at the same 
time wreck the whole foreclosure proceeding. Equity Rule 37 (198 
Fed. xxviii, 115 C. C. A. xxvni) provides: 

**Any one claiming an interest in the litigation may at any time be permitted 
to assert his right by intervention, but the intervention shall be in subordi- 
nation to, and in recognition of, the propriety of the main proceeding." 

This rule fixes the general status of an intervener, and, with the de- 
cree of foreclosure, precluded the interveners from asserting a pref- 
erence to the Hen of the trust deed by showing that such lien was void. 
An attack by the interveners which destroyed the trust deed would 
not establish priority, because priority recognizes the lien of the trust 
deed, and the interveners did not occupy the position of judgment cred- 
itors. We conclude therefore that the priority of interveners' claims 
could not be based on the invalidity of the trust deed. 

[2] We come now to the other proposition discussed by the trial 
court, in regard to which it seemed to be of the opinion that the bond- 
holders were operating the railroad at the time the indebtedness of the 
interveners arose. We do not think the evidence sustains the charge 
made. In the agreement of August 18, 1910, between George E. Bum- 
ham and Charles t. Burnham, president and secretary of the Crooked 
Creek Railroad '& Coal Company, representing the stockholders of said 
company, and Homer Loring, the latter agreed to: (1) Electrify the 
Crooked Creek Railroad & Coal Company's properties. (2) Build an 
extension and effect a junction with the Ft. Dodge, Des Moines & 
Southern Road. It was also provided in this agreement that the Burn- 
hams might designate a majority of the directors of the Crooked Creek 
Railroad & Coal Company, its successor or assigns, and two of the 
general officers, to wit, president and secretary, and that Loring would 
elect or cause to be elected such of the directors and officers so nom- 
inated. 
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The evidence in the record shows that the last provision of the 
contract was carried out by Loring, but it also clearly appears that 
the bondholders did not operate the Crooked Creek Railroad during 
the time the indebtedness of the interveners arose. We think the 
evidence establishes the fact without much dispute that Loring, through 
the Ft. Dodge, Des Moines & Southern Railway, operated the road 
during the time the interveners' indebtedness arose, so that it cannot 
he said on the record that the indebtedness of the Crooked Creek Road 
to the interveners is the indebtedness of the bondholders. It is sug- 
gested that the bondholders were also the stockholders. We do not 
think that under the contracts in evidence this can be true ; but, what- 
ever may be the fact, the bondholders in fact did not operate the road. 
So we find no reason for holding the claims of interveners superior to 
the mortgage on this ground. 

[3] The next contention is that there ^as a diversion of income 
which ought to have been applied to the payment of the claims of 
interveners. This diversion of income is said to have arisen because 
the corporation took money from income that ought to have gone to 
the payment of interveners' claims and used it to pay interest on the 
bonds. Of the amounts found due to the several interveners, the fol- 
lowing amounts arose within six iponths prior to the appointment of 
the receiver: Chicago & Northwestern $3,929.36; Illinois Central, 
$1,264.95 ; Northern Pacific, $256.56. 

The indebtedness due to the interveners, arose from many different 
causes. The amount due for each cause is not readily found in the 
record, but the following is a sample of the items whicn appear in the 
accounts: Interline freight, lease claims, overcharge claims, appara- 
tus, per diem, water furnished engines, rentals, ' miscellaneous, loss, 
damages, etc. These are not items generally classed as operating ex- 
pense, and we do not decide that question, but conceding that they are, 
there was no interest paid during 1915 on the bonds, so that there was 
no diversion of income during the time the indebtedness arose. There- 
fore we do not find any ground for establishing the amounts which 
arose within the six months' period as preferences. In the case of 
Chicago & A. R. Co. v. U. S. & Mexican Trust Co., 225 Fed. 940, 
141 C. C. A. 64, Judge Sanborn, in delivering the opinion of this court, 
laid down the following rules of law governing the matter of prefer- 
ences in cases like the one under consideration and cited all the cases 
existing at that time upon the subject: 

"It is true that a mortgagee of the property and income of an operatinf? 
railroad company impliedly agrees that the current expenses of the ordinary 
operation of the railroad for wages, supplies, materials, and such necessities of 
operation for six months before the Impounding of the income for its benefit, 
may be first paid out of the gross income of operation, before that net Income 
arises which the mortgagee's lien holds fast, and that a court of equity ad- 
ministering railroad property in a foreclosure suit may prefer unpaid claims 
for .such current expenses incurred within six months before the impounding 
of the income to the claims of bondholders secured by a prior mortgnsje In Its 
distribution of the surplus income of the property, and that If Income has 
been diverted from the payment of such current expenses, leaving some of 
them unpaid, to the payment of other debts of the mortgagor not in this 
preferential dass^ the court may restore from the proceeds of the corpus of 
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trie property the amount thus diverted and apply it to the payment of such 
current expenses. But if there has been no diversion there can be no restora- 
tion, and the amount of the restoration cannot exceed tiie amount of the di- 
version." 

The discussions of counsel on both sides of the questions involved 
on this appeal have taken a wide range; but, in view of the record, 
we are of the opinion that we cannot go into matters of general equity 
as we might do on a general creditor's bill. 

It results from what we have said that the decrees below, in so far 
as they decree a priority in favor of the claims of interveners over the 
lien of the trust deed, must be reversed, but otherwise affirmed; and 
it is so ordered. 



FIRST TRUST CO. v, OGDEN OONSOK COAL CO. (and five other cases?. 

(Circuit Court of Appeals, Eighth Circuit August 12, 1918.) 

Nos. 5065-5070. 

Judgment ^=»714(a) — Conclusivenebs — Res Jttdioata. 

A decree, finding that certain claims against a railroad company were 
entitled to priority over a mortgage, is not a conclusive adjudication 
that other and possibly similar claims were entitled to priority, but that 
question is open for adjudication. 

Appeal from the District Court of the United States for the Northern 
District of Iowa. 

Suit by the First Trust Companv arainst the Crooked Creek Rail- 
road & Coal Company, in which tne Ogden Consolidated Coal Com- 
pany, the Ft. Dodge, Des Moines & Southern Railroad Company, James 
E. McGrath, the Charles YoUnkee Lumber Company, G. W. & J. D. 
Fortney, and the National Sewer Pipe Company separately intervened. 
From decrees for interveners, complainant appeals. Reversed in part, 
and otherwise affirmed. 

D M. Kelleher. of Ft. Dodge, Iowa (B. J. Price and Clarence M. 
Hanson, both of Ft. Dodge, Iowa, on the brief), for appellant. 

B. B. Bumquist and Frank Maher, both of Ft Dodge, Iowa (Max 
Hemingway, of Webster City, Iowa, on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARIvAND, Circuit Judge. These are appeals from decrees entered 
establishing the claims of the several appellees as prior liens to the lien 
of the trust company in a mortgage foreclosure case. By stipulation 
of counsel, they have been submitted on one record and have been 
briefed as one case. 

An inspection of the record shows that there was no evidence oflfered 
tending in any way to establish the priority of the claims, except the 
decrees in cases Nos. 5062, 5063, and 5064, appealed to this court and 

this day decided. 252 Fed. 965, C. C. A. . The decrees that 

were offered in evidence were not res judicata of the questions involv- 

^=s>For other cases see same topic A KBY-KUMBBR in all Key-Numbered Digests ft Indexes 
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ed in these cases. The fac± that the Qiicago & Northwestern Rail- 
way Company, the Illinois Central Railroad Company, and the North- 
em Pacific Railway Company had obtained adecree establishing the pri- 
ority of the claims of said roads as against the lien of the trust company, 
did not determine the question as to whether "there ought to be a priority 
allowed as to these claims. Of course, if the facts were the same, the 
court would probably follow its decision in the other cases; but no 
one could tell prior to the trial of these actions whether the facts would 
be the same or not. The trust company was entitled to defend each 
case as it came along. Moreover, we have this day decided in the 
other appeals that no reason existed for declaring priority as to the 
claims of the other roads, so the evidence in these cases failed for two 
reasons, first, the decrees were not res judicata, second, the portion 
of the same declaring a priority has been reversed, so it results that 
the decrees in the present cases must be reversed so far as they decide 
the claims of appellees to be superior to the lien of the trust company 
and otherwise affirmed, and it is so ordered. 



NORTHERN WXOMING LAND CO. ▼. BUTLER et aL 

(Circuit Court of Appeals, Eighth drcoit August 12, 1918.) 

No. 5067. 

1. Ybndob akd Pubchaseb ^=»140— Contracts — Conbtbuction. 

An oflPer by defendants to purchase lands from plaintiff on certain con- 
ditions held to obligate plaintiff, which accepted tiie same, to furnish an 
abstract showing good merchantable title before defendants should be 
required to do anything thereunder. 

2. CoNTBACTB ^s»2d8(2) — ^Wbittbn Contracts— MoDinoATiON. 

A written contract can be modified by another written contract, or 
by an executed oral agreement made upon a good consideration. 

3. Vendor and Purchassr ^=982 — Contracts — Breach. 

In an action by plaintiff, the vendor of lands, based on an accepted writ- 
ten proposal by defendants to purchase certain lands, hetd,. that the con- 
dition in the proposal as to the furnishing of an abstract by plaintiff 
showing good merchantable title was not modified by subsequent agree- 
ments, so as to warrant recovery by plaintiff which had not furnished 
the required abstract 

4. Vendor and Purchaser ^=5>130(8) — Contracts — Compuance. 

Where the proposal of the piu*chaser required the vendor to fumisli 
an abstract showing good merchantable title, an abstract showing that 
the lands were subject to a mortgage, which gave the vendor the privilege 
of securing the release of the lands involved, held not to show a good mer- 
chantable title ; there being no agreement that the lands would be freed 
from the mortgage. 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Action by the Northern Wyoming Land Company, a corporation, 
against Harry Butler and Viola Butler. Judgment for defendants, 
and plaintiff brings error. Affirmed. 

^5»For other oajtes un Mtino topic 4 KEY-NUMBBR in aU Key-Numbered Digeata 6 Indezee 
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Irving F. Baxter, of Omaha, Neb. (Alden, Latham & Young, of 
Chicago, 111., and Brown, Baxter & Van Dusen, of Omaha, Neb., on 
{he brief), for plaintiff in error. 

T. J. Doyle, of Lincoln, .Neb. (Matt Miller, of David City, Neb., on 
the brief), for defendants in error. 

Before SANBORN and GARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. The Land Company, / as plaintiff, 
brought this action against the Butlers as defendants, to recover dam- 
ages for the breach of a contract for the sale of land. The complaint 
contained five causes of action. The first cause of action was for 
money expended in attempting to remove, at defendants' request, 
certain defects in the so-called Canadian lands which were to be deeded 
to plaintiff in part payment of the lands agreed to be sold to the de- 
fendants. The second cause of action was for money expended by the 
officers and agents of plaintiff in going to Manitoba to examine the 
Canadian lands and in going to Bellwood, Neb., to confer with defend- 
ants. The third cause of action was for moneys expended in pay- 
ing the expenses of one Vincent D. Durmoody for trips from Omahia, 
Neb., to Bellwood, Neb., and to Buffalo, Wyo. The fourth cause of 
action was for moneys expended in the employment of attorneys to 
examine defendants' abstract of the Canadian lands. The fifth cause 
of action alleged a breach of the land contract and resulting damages. 

[1] The tnal court directed a verdict against the plaintiff on the 
last four causes of action. One of the reasons for the ruling of the 
court on the fifth cause of action was that the evidence showed that 
the plaintiff itself had breached the contract of sale by failing to fur- 
nish to defendants an abstract showing a good merchantable title to 
the lands which the plaintiff had agreed to sell and convey to the de- 
fendants. The court ruled, as to causes of action numbered 2, 3, 
and 4, that they were matters for which the defendants could not be 
held liable, especially in view of the ruling of the court that plaintiff 
had breached the contract first. The contract of sale related to cer- 
tain lands located in Wyoming, and arose out of the acceptance by the 
plaintiff of an offer made by defendants November 21, 1913, and modi- 
fied December 23, 1913. The following are material portions of the 
offer of defendants accepted by the plaintiff : 

"Harry Butler and Viola Butler hereby offers and agrees to purchase from 
the Northern Wyoming Land Company the following described property 
* • ♦ In Johnson county Wyoming, together with all water rights apper- 
taining thereto, and to pay therefor the sum of $48,000, as follows: Ca^ on 
^delivery of contract for a deed to the above land ; $31,000 balanee to be paid In 
three equal annual payments, in one, two, and three years* at 6 per cent In- 
forest, and to take a contract for a deed, and when there has been 75 per 
cent of the purchase prlee paid, a warranty deed shall be furnished to pur- 
chaser by the company. ♦ ♦ ♦ In the event this offer to purchase Is not 
accepted or that the title to said lands cannot be made a good merchantable 

title, then said sum so paid as earnest money Is to be repaid to the said . 

In case of acceptance of this offer t)i€ pcrfontMnne of the tenns hereof is eotu- 
ditinned upon said Northern Wyoming Land Company furnishing an abstract 
showing a good, merchantable title, and thereafter tendering a warranty deed 
to the said Harry Butler and Viola Butler at Bellwood, Nebraska, both par- 
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ties paying all taxes due or delinquent prior to this date. This offer is to re- 
main open until the 2Sth day of November, A. D. 1913> at 12 o'clock p. m. and 
acceptance thereof may be made at any time prior to said date and hour by 
mailing notice thereof to Harry Butler and Viola Butler at Bellwood, Ne- 
braska, or by other personal notification." 

The time for the acceptance of defendants* offer was extended to 
January 31, 1914. January 29, 1914, the plaintiff accepted defendants' 
offer. One might draw the conclusion from the main brief of counsel 
for plaintiff that they claimed that the provision of the contract relat- 
ing to the furnishing of an abstract of title by plaintiff was waived 
by defendants by their subsequent acts and declarations, but in coun- 
sel's brief in reply, it is denied that such is the position of the plaintiff 
and it is explained that the plaintiff's position is that the contract aris- 
ing from the offer and acceptance fixed no time when the plaintiff was 
required to furnish defendants with an aibstract showing a good mer- 
chantable title, and therefore, plaintiff was only required to furnish 
the same within a reasonable time before the defendants were entitled 
to a deed, which would be when .75 per cent, of the purchase 
price had been paid. This being the situation, it is further contended 
that it was competent for the parties to fix a new time within which 
the abstract should he furnished, and that the evidence shows that this 
was done. It is clear, we think, that on the face of the offer the ab- 
stract was to be furnished before the defendants should be required 
to do anything thereunder. The abstract to be furnished was not 
merely an abstract of title, or a complete abstract of title, but an 
abstract showing a good merchantable title. And such an abstract was 
of great importance to defendants before they should execute a formal 
land contract for the purchase of the land, as they were required by 
the offer to pay $17,000 in cash "on delivery of a contract for a deed 
to the above land." 

'[2, 3] The written contract could be modified, however, by another 
written contract or an executed oral agreement made upon good con- 
sideration. There is no claim that the contract was modified by writ- 
.ten agreement, so we must turn to the evidence to see whether tliere 
was an executed oral agreement made between the parties, changing 
the time when the abstract should be furnished. The plaintiff called 
as a witness one George C. Belt, who testified that as the agent and 
employe of the plaintiff, he called upon the defendants at Bellwood, 
Neb., in May, 1914; that, at this time witness had a contract for a 
deed with him drawn in accordance with the offer of defendants ; that 
Mr. Butler made some objections to the contract, especially with 
reference to the language thereof relating to water rights. In reply to 
these objections, witness said he would take them up with the attor- 
nejrs of plaintiff and see if they could be removied. The contract pre- 
sented at the May meeting contained the following language with ref- 
erence to the abstract : 

"It is further understood and agreed, by and between the parties hereto, 
that the said party of the first part shall at the time of the execution and 
delivery of the said warranty deed, also deliver or cause to be delivered to 
the said parties of the 'second part, or their attorney, within 30 days from 



Digitized by 



Google 



974 252 rBDBBAL BBPORTBB 

date, a complete merdiantaUe abstraet of tUtle to said lands and premises, 
showing title to said premises to be in tbe said party of the first part, or the 
grantor In said warranty deed, free from all liens and incumbrances, but 
subject to all easements, rights of way, and reservations hereinbefore men- 
tioned, and furnish a complete abstract within 30 days from date." 

Witness called again upon defendants the last of Jtme or the first 
of July, 1914, and had with him a redraft of the proposed contract for 
a deed. With reference to the abstract, the redrawn contract contained 
the following provision: 

"It is further understood and agreed, by and between the parties hereto, 
that the said party of the first part is now having prepared through its attor- 
ney and the Johnson County Abstract Company of Buffalo, Wyoming, a com- 
plete abstract of title to said lands and premises and that as soon as said 
abstract Is finished and printed or typewritten (and if i)ossible within 30 days 
from the date hereof) the said party of the first part shall deliver to the said 
parties of the second part or their attorneys a copy of such abstntct, showlng^ 
the fee^simple title to said premises vested in the said party of the first part, 
and shall at or before the time of the execution and deUvery of the said war- 
ranty deed cause such copy of said abstract to be continued and brought down 
to such date and shall thereupon deliver or cause to be delivered to the said 
parties of the second part, or their attorney, such abstract and continuance 
thereof, and the said party of the first part does hereby covenant and agree 
and warrant that such abstract shall and will be a complete merchantable 
abstract of title to said lands and premises and that the same will show 
title to said premises as of such date to be in the said party of the first part, 
or the grantor in said warranty deed, free from all liens and encumbrances, 
but subject to all easements, rights of way, and reservations hereinbefore 
mentioned." 

Mr. Butler told witness at this meeting in June that he was through 
with the deal. Witness could not give Butler's language in detail. The 
provisions of the redrawn contract were not discussed. Neither the 
original contract presented to the Butlers nor the redraft were ever 
signed or executed by them. Witness was interrogated with referenqe 
to the first contract preisented to the Butlers and testified as follows : 

"The words on page 3, *within thirty days from date,' pertaining to the time 
for furnishing an abstract— is that one of the things he objected to? A. That 
is one of the things he asked, and I think afterwards we put it in down there, 
to furnish a complete abstract I think that is the same thing ; that we were^ 
to furnish tliat abstract" 

The witness was subsequently recalled and asked the following 
question : 

"What, if any. conversation did Vou have at that time (the meeting in June) 
with the Butlers with regard to closing the transaction? A. Well, we came 
out for the purpose of closing it, and they decUned to close it I don't re- 
call just what the conversation was." 

Vincent D. Durmoody, a witness called by the plaintiflF testified that 
he was present when Belt presented the first contract to the Butlers. 
He was then asked the following question : 

"What did tbe Butlers say, if anything, they were wiiling to do as soon as 
a corrected contract should be brought to them? A. Mr. Butler said that when 
they got a corrected contract and would have a deed from the Northern Wy- 
oming Company, and also an abstract, then they were ready to close up." 
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Witness met the Butlers again with Belt in June, 1914. The re- 
drawn contract for the deed and abstract was tendered to the Butlers 
and witness was asked this question : 

"What did they say with respect to going on with the deal? A. Mr. Butler 
told Mr. Belt he would not accept It at aU, and he turned the deal down." 

Then the following questions were asked and answers given : 

"You and Mr. Belt left together, did you? A. Yea Q. Did you return later 
on to see them again? A, I would not say. I gare Mr. Butler the abstract 
and was to return the next day, and I called up from Schuyler that evening 
and was told by Mr. and Mrs. Butler that they would not accept it at aU un- 
der any cortslderation ; they would not accept the abstract The next morn- 
ing It was mailed, or that afternoon, I helleye, it was mailed ; mailed from a 
small town, I think named Edholm, to Omaha, because it was In Omaha 
the next morning." 

The plaintiff introduced in evidence certificates of the Johnson 
County Abstract Company which were attached to the abstract, which 
plaintiff furnished the defendants; but the abstract itself was not of- 
fered in evidence until later, so there was no evidence at this time 
that the abstract tendered showed a good merchantable title to the 
land in controversy. The uncontradicted evidence also showed that 
the land, at the time plaintiff refused to enter into the land contract, 
was incumbered by a mortgage in excess of $67,000. This was the 
state of the evidence when dxe plaintiff rested, and the defendants 
moved for a directed verdict Subsequently the plaintiff was allowed 
to withdraw its rest and to introduce additional evidence. As bearing 
upon the question under discussicMi, the plaintiff introduced the full 
abstract of title, which showed that the mortgage for $67,000 contained 
a release provision to the effect that the land which was to be con- 
veyed to the defendants could be released from the mortgage upon pay- 
ment of $55 per acre ; • the mortgage covering other lands than those in 
controversy. The plaintiff also introduced a letter written by Matt 
Miller, dated March 11, 1914, in which certain objections were made 
to the abstract furnished by the plaintiff, but no mention was made 
of the particular mortgage now in question. Plaintiff also recalled for 
the fourth time the witness Belt The witness testified that at the 
meeting in May between himself and the Butlers there was a discus- 
sion alxjnt a mortgage existing upon the Wyoming land. The mort- 
gage was spoken of in going over the contract^ and the witness ex- 
plained to the Butlers the partial release clause in the mortgage, and 
he made a memorandum at the time. The witness was then asked the 
question, 

"What did Mr. Butler sar abont that matter? A. Well, that was our final 
conference ; this is the way I thought, that it was perfectly satisfactory and 
I made this minute here. Q. Not the way you thought, but what you said. 
We do not want what you thought. What did Mr. Butler say, after you ex- 
plained to him about that mortgage and the release clause In It? A. It was 
satisfactory. Q. Did you at the time correct that para^rat>h In accordance 
with what you and Mr. Butler had said at that time? A. Yec^; the correctioas 
are her& . Q. And you made those corrections . right there In Mr. Butler's 
presence? A. YesL Q. And Mrs. Butler's? A. Yes. Q. And, as corrected, 
was the paragraph read to them? A- They were right there. I do not know as 
I read it aloud but they saw the correcti<»i8 after they wttre ittade. Q. After 
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the corrections were made, did they raise any objection to It? D!d they raise 
any objection to the first contract after all these corrections were made by 
you, after having gone over the matter with them? A. No.** 

On cross-examination, the witness was asked: 

"Now, what was Mr. Butler's specific objection to Ehchibit I (the first con- 
tract) on page 3, the part that pertains to the abstract? A. Well, the specific 
objection was that we were not to furnish him an abstract according to this 
thing, the abstract itself, until 75 per cent was paid, until we furnished the 
warranty deed there, and we agreed here to furnish it right away." 

We understand the eifect of the testimony of Belt as thus detailed 
to be that the original or first contract that he presented to the But- 
lers provided that the abstract should not be furnished until the time 
of the delivery of the warranty deed ; that the Butlers made objection 
to this and the contract was changed, so as to provide that the abstract 
should be delivered within 30 days from the date of the contracts The 
provision of the first contract in relation to the abstract as heretofore 
quoted is unintelligible when standing alone, but, taken in connection 
with the evidence of Belt, it appears that the language of the excerpt 
referred to was caused by the request of the Butlers that the 30-day 
clause should be added. The second contract^ however, in that portion 
of the same heretofore quoted as referring to the matter of the ab- 
tract, is a clear departure from the corresponding clause in the first 
contract, and the fact that Belt, as the agent of the company, presented 
the second contract to the Butlers for signature shows conclusively 
that, even if it be conceded that the Butlers requested the addition of 
the 30-day clause to the first contract, this was never agreed to by the 
company, because, when the contract was redrafted, an entirelv diflfer- 
ent provision was inserted therein^ So the claim that the minds of the 
parties met as to what should be done concerning the abstract wholly 
fails. The Butlers wanted one thing and the company another. The 
Butlers objected to the first contract on other grounds than that of 
the abstract, and there is no evidence that they ever agreed to the 
provisions in regard to the abstract as" it stood in the second contract 
It results from this state of the case that the lajiguage of the original 
offer must stand, and determine the rights of the parties, and, as we 
have said before, the offer required that the abstract should be fur- 
nished before the Butlers should be required to do anything there- 
under. In reaching the conclusion that we have, we have not consid- 
ered the question whether the written offer of the Butlers could be 
modified by evidence of a subsequent oral contract upon which neither 
party had acted. 

[4] We are further of the opinion that the abstract which the evi- 
dence shows was furnished by the plaintiff to the defendants did not 
show a merchantable title to the land in controversy. There was a 
mortgage upon the land in controversy for over $67,000. The mort- 
gage, it is true, covered other. lands, and there was a clause therein 
that "the plaintiff might have released from the lien of the mortgage 
certain lands, which we understand included those in controversy, upon 
the payment by the company to the mortgagee of the sum of $55 per 
acre. This was a privilege that the plaintiff could exercise or not, as 
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tt might choose, and there is no evidence of any agreement between the 
plaintiff and the defendants that the cash part of the purchase price 
of the lands in controversy should be used to release them from the 
mortgage, nor is there any agreement that the plaintiff agreed to do 
so. Cases are cited by counsel for plaintiff to the effect Aat a mort- 
gage on the estate of a vendor of land will not justify the purchaser 
in refusing to accept the deed and enable him to recover back the 
part of the purchase monev already paid if the vendor at the time is 
able*and willing to have the mortgage discharged. No fault can be 
found with such decisions, hwt each case must stand upon its own facts. 
In this case the plaintiff agreed to furnish an abstract showing a mer- 
chantable title before the defendant should do anything, and it was 
incumbent upon the plaintiff' to allege and prove that it had substan- 
tially performed its part of the contract. And in this case, although 
it alleged it had performed the contract on its part, it clearly failed in 
its proof in respect to the matter under discussion. 

The judgment below should therefore be affirmed; and it is so 
ordered. 

SANBORN, Circuit Judge (dissenting). My understanding of Mr. 
Belt's uncontradicted testimonv in this case is that at the May meet- 
ing between him and Mr. Butlef he told Mr. Butler that the $67,000 
mortgage, which they both knew was upon the title to the Wyoming 
land and other lands, contained a provision in it to the effect that the 
mortgagee would release the land described in the contract upon pay- 
ment of $55 an acre; that he then proposed to Mr. Butler that the 
$67,000 mortgage should remain on the land until the time for the 
delivery of the warranty deed, when the company should furnish an 
abstract of title showing a perfect merchantable title free from that 
mortgage, and that meanwhile, and within 30 days from the date of 
this May conference, it should furnish an abstract of title showing a 
perfect merchantable title with the exception of the $67,000 mortgage ; 
that Mr. Butler accepted this offer, and declared that arrangement sat- 
isfactory, and that within 30 days from that date the company did 
furnish the latter abstract, but Mr. Butler absolutely refused to per- 
form the contract. Here, as it seems to me, was substantial evidence 
that the first breach of the contract was committed by Mr. Butler, and 
not by the company and for that reason I am unable to resist the con- 
clusion that this evidence and the question which party conunitted the 
first breach should have been sutmiitted to the jury, and that the court 
was in error in refusing to do so. 
252 F.— «2 
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THE WELBBOK HALLu 

DTASON V. PENNSYLVANIA R. 00. et aL 

(Circuit Court of Appeals, Fourth Circuit. May 1, l»ia) 

No. 1553. 

Cross-Appeal3 from the District Court of the United States for the EH*- 
trlct of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in admiralty by Edwin Dyason, master of the steamship Welbeck 
Hall and bailee of her cargo, against the Pennsylvania Railroad Company 
and the Central Elevator Company. From decree for libelant, oome these 
cross-appeals. AfDrmed in part, and reversed in part. 

For opinion b^low, see 242 Fed. 285. 

H. N. Abercrombie, of Baltimore, Md., and James Keith Bymmers, of New 
York City, for appellant and cross-appellee. 

Shirley Carter, of Baltimore, Md. (Bernard Carter & Sons, of Baltimore^ 
Md., on the brief), for appellees and cross-appellant 

Before KNAPP and WOODS, Circuit Judges, and CONNOR* District 
Judge. 

WOODS, Circuit Judge. This case is controlled by the opinion rendered 
in case No. 1552, Naam Looze Vennoot Schap, S. S. Willem Van Driel, Sr., 
a Corporation, as Owner of S. S. WlUem Van Driel, Sr., v. Pennsylvania 
Railroad Company, a Corporation, and Central Elevator Company of Bal- 
timore City, a Cbrporation, 252 Fed. 35, — CCA. — ; and accordingly 
the decree of the District Court is affirmed as to the liability of the Central 
Elevator Company, and reversed as to the liability of the Pennqylvania Rail- 
road Company. 
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SPRING VALLEY WATER CO. v. CITY AND COUNTY OF SAN 
FRANCISCO et al. 

(District Court, N. D. California, Second Division. July 18, 191&) 

,Nos. 14,275, 14,735, 14.892, 15,131, 15,344, 15,569, Circuit Court; Nos. 26 and 

96, District Court. 

1« Equptt ^=»409— Findings of Master — Weight. 

In a case involving the constitutionality of a state law, statutory or 
municipal, the court will not be bound by the findings of a master. 

2. Watebs and Wateb CotrasBB ^S5>2()3(11)— Watbb Companies— Valuation 

OF Pbopejvtt. 

Findings of a master as to the value of praperty used by a water com- 
pany, and necessary for the furnishing of water to a dty and its in- 
habitants, and on which it was entitled to earn dividends, reviewed. 

3. Watebs and Wateb Coxtbses ^=s>203(12) — W)ateb Companib&— Reguultion 

OF Rates. 

A court is without power to revise rates to be charged by' a water com- 
pany as fixed by a municipal board within its authority, nor may it 
enjoin their enforcement merely bemuse they ai'e deemed unjust or 
unreasonable, but only on the ground that they are so low as to be clearly 
confiscatory and unconstitutional. 

4. Watebs and Wateb Coubses «=>203(10)— Wateb Companieb— Regulation 

OF Rates. 

Earnings of 6 per cent, on the capital invested by a C&Ufomia water 
company held a fair return, but ordinances fixing rates under which it 
could not make such earnings held confiscatory and unconstitutional. 

In Equity. Suit by the Spring Valley Water Company against the 
City and County of San Francisco and others. On final hearing. De- 
cree for complainant. 

E. J. McCutchen, Warren Olney, Jr., and A. Crawford Greene, all 
of San Francisco, CaL, for plaintiff. 

George Lull, Robert M. Searles, and Jesse H. Steinhart, all of 
San Francisco, Cal., for defendants. 

RUDKIN, District Judge. For more than 60 years last past the 
Spring Valley Water Company, a California corporation, and its pred- 
ecessors in interest, have been engaged in the public service of sup- 
plying the city of San Francisco and its inhabitants with water for 
domestic and other purposes. To enable it to discharge the duties thus 
assumed, the company has acquired lands and water rights, and has 
constructed dams, reservoirs, pipe lines, and the usual facilities for 
conserving, impounding, conducting, and delivering the water thus 
supplied. Section 1 of article 14 of the state Constitution provides as 
follows : 

"The use of all water now appropriated, or that may hereafter be appro- 
priated, for sale, rental, or distribution, is hereby declared to be a public use, 
and subject to the regrulation and control of the state, in the manner to be pre- 
scribed by law : Provided, that the rates or compensation to be collected by 
any person, company, or corporation in this state for the use of water supplied 
to any city and county, or city, or town, or the inhabitants thereof, shaU be 
&sed, annually, by the board of supervisors, or city and county, or dty, or 

^s9For othtr cum Mt iane topio * KI&T-NT7MBBR in.iai K«7-Numb«r«d Dli^eatB A Indexes 
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town coundl, or other goyemlng body of such dty and coanty, or dty, or town, 
by ordinance or otherwise, in the manner that other ordinances or leglBlatlTe 
acts or resolutions are passed by such body, and shall continue In force for 
one year and no longer. Such ordinances or resolutions shall be passed in 
the month of February of each year, and take effect on the first day of July 
thereafter." 

Pursuant to this constitutional requirement the board of supervisors 
of the city and county of San Francisco, in the month of February, 

1907, passed an ordinance fixing the rates or compensation to be 
charged by the plaintiff for the use of water for the year commencing 
on the 1st day of July, 1907, and ending on the 30th day of June, 

1908, and in the month of February of each succeeding year there- 
after, until and including the year 1914, a similar ordinance was passed 
fixing the rates or compensation to be charged for the use of water 
for 3iQ ensuing year. Soon after the passage of the ordinance of 
February, 1907, the plaintiff instituted suit No. 14,275 in the Circuit 
Court of the United States for the Northern District of California to 
restrain the city and county of San Francisco and the board of super- 
visors from enforcing the rates or compensation fixed by the ordinance, 
invoking the jurisdiction of that court on the ground that the rates or 
compensation thus fixed were noncompensatory, and that the ordinance 
took the property of the plaintiff for a public use without making just 
compensation therefor, and deprived the plaintiff of its property with- 
out due process of law, in violation of the Fifth and Fourteenth Ar- 
ticles of Amendment to the Constitution of the United States. Similar 
suits were instituted in the same court, and in the United States Dis- 
trict Court, which succeeded to its jurisdiction in 1912, to enjoin the 
enforcement of the rates or compensation fixed by the ordinances pass- 
ed in the ensuing years for the like reason. After the issues were 
made up the several cases were referred to the standing master by 
consent of parties, with directions to take the testimony and report 
his findings and conclusions to the court. The testimony has been 
taken, the master's report has been filed, exceptions to the report have 
been saved, and the case is now before the court for final disposition. 

[1] At the threshold of the case the court is met with the objection 
that, inasmuch as the reference^ was by consent, the findings of the 
master are conclusive upon the court, unless there has been manifest 
error in the consideration given the testimony or in the application of 
governing principles of law. Kimherly v. Arms, 129 U. S. 512, 9 
Sup. Ct. 355, 32 Iv. Ed. 764, Davis v. Schwartz, 155 U. S. 636, 15 Sup. 
Ct. 237, 39 L. Ed. 289, and kindred cases are citefd in support of this 
nrnnn<;ition. That rule, however, has but a limited application to a 
this kind. 

oioxville v. Knoxville Water Co., 212 U. S. 1, 7, 29 Sup. Ct 

iO (53 L. Ed. 371), the court said: 

iie threshold of the consideration of the case the attitude of this 
> the facta found below should be defined. Here are findings of fact by 
sr, confirmed by the court. The company contends that under these 
tanoes the findings are conclusive in this court, unless they are without 
in the evidence or were made under the infiuence of en-oneous views 
law. We need not stop to consider what the effect of such findings 
)e in an ordinary suit in equity. The purpose of this suit is to arrest 
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the operation of a law on the ground that it is void and of no effect It hap- 
pens that in this particular case it is not an net of the Legislature that is at- 
tacked, but an ordinance of a municipality. Nevertheless the function of rate 
making is purely legislative in its character, and this is true whether It is 
^serdsed directly by the Legislature itself or by some subordinate or adminis- 
trative body, to whom the power of fixing rates in detail has been delegated. 
The completed act derives its authority from the Legislature and must be re- 
garded as an exercise of the legislative power. * * • There can be at 
this day no doubt, on the one hand, that the courts on constitutional grounds 
may exercise the power of refusing to enforce legislation, nor, on the other 
hand, that that power ought to be exercised only in the dearest cases. The 
constitutional Invalidity should be manifest, and, where that invalidity rests 
V3K>n disputed questions of fact, the invalidating facts must be proved to the 
satisfaction of the court. In view of the character of the judicial power In- 
voked in such cases, It Is not tolerable that its exercise should rest securely 
upon the findings of a master, even though they be confirmed by the trial 
court The power is best safeg:uarded against abuse by preserving to this 
court complete freedom in dealing with the f&cts of each case. Nothing less 
than this is demanded by the respect due from the judicial to the legislative 
authority. It must not be understood that the findings of a master, confirmed 
by the trial court, are without weight, or that they will not, as a practical 
question, sometimies be regarded as conclusive. All that is intended to be tsaid 
is that in cases of this character this court will not fetter its discretion or 
judgment by any artificial rules as to the weight of the master's findings, 
however useful and well settled these rules may be in ordinary litigation. We 
approach .the discussion of the facts in this spirit" 

But in Chicago, Milwaukee, etc., Ry. Co. v. Tompkins, 176 U. S. 167, 
180, 20 Sup. Ct. 336, 341 (44 I^ Ed. 417), the court said: 

"We are all of opinion that a better practice is to refer the testimony to 
some competent master, to make all needed computations, and find fully the 
facts. It is hardly necessary to observe that in view of the dlfiiculties and 
importance of such aacase, it is imperative that the most competent and re- 
liable master, general or special, should be selected ; for it is not a light mat- 
ter to interfere with the legislation of a state in respect to the prescribing of 
rates, nor a light matter to permit audi legislation to wreck large property 
interests." 

This ruling was reaffirmed in Lincoln Gas Co. v. Lincoln, 223 U. S. 
349, 362, 32 Sup. Ct. 271, 56 L. Ed. 466, and it must be presumed that 
the court had this rule in mind in ordering the reference, and the par- 
ties in consenting thereto. 

In this case the master examined the lands, reservoirs, and proper- 
ties of the company, viewed other lands used as a basis of comparison 
for the purpose of fixing land values, heard the witnesses testify, ob- 
served their demeanor, and otherwise enjoyed opportunities for weigh- 
ing and applying testimony which are denied to the court ; and for that 
reason I must accept his finding as to the properties used and useful, 
and in general his findings on questions of land values, construction 
cost, depreciation, and expense of maintenance and operation, because 
such findings are amply supported by the testimony. But where the 
findings are in the nature of conclusions from undisputed facts I will 
be guided by my own conceptions of right and justice. In the light of 
these considerations I will refer, briefly as may be, to the findings re- 
lied on to support the conclusicMi of the master that the rates estab- 
lished by the board of supervisors for each of the several years in 
question are confiscatory and therefore void. 
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At the commencement of the trial the parties agreed that the case 
involving the 1913 rates should be deemed. the principal one; that the 
value of the property and property rights of the plaintiff should be 
ascertained and fixed as of December 31st of that year; and that the 
value for the other years should be ascertained by deductions and addi- 
tions to the inventory, aided by certain stipulated percentages. No 
objection has been urged by either party to the deductions or addi- 
tions made to tJie 1913 valuation for the purpose of ascertaining and 
fixing the value for the remaining years, so that for the present we 
need only concern ourselves with the 1913 valuation. This statement, 
of course, has no application to the so-called Pleasanton Ranch Lands, 
which were not acquired until 1912. The master found that the value 
of all property of the company, used and useful as of December 31, 
1913, was $39,000,000; that the net revenue for the year 1913-14, 
based on the ordinance of February, 1913, was $1,531,385.16, or 3.93 
per cent. ; and that a fair rate of return on the invested capital was 
7 per cent. Speaking roughly, and without going into unnecessary 
details, the items going to make up the 1913 valuation are as follows: 

Lands in the city of San Francisco $ 1.015.290 00 

Merced watershed lands 3,242.1(50 00 

Peninsular watershed lands 2,027.649 00 

Miscellaneous peninsular lands 278;^1 00 

Alameda lands 3,170.228 00 

Rights of way 250,000 00 

Reservoir lands 2.948,500 00 

Water rights 3,060,000 00 

Structures, less depreciation 18,737.000 00 

Partially constructed Calaveras dam 514..304 00 

Inventory and working capital ^ 390.000 00 

Going concern value 3,400.000 00 

MaWnga total of • $39,033,512 00 

—which the master reduced to $39,000,000. 

For reasons already stated, I adopt the finding of the master that 
all the above properties are used and useful. The finding is fully 
warranted by th« testimony, and is further warranted, if not. impelled, 
by the acts and conduct of the city and its representatives, extending 
over a period of years, in the matter of fixing rates, and in the con- 
demnation suit instituted by the city to condenm the water system now 
in question. For the like reason I accept the valuations placed on the 
San Francisco lands, the Peninsular watershed lands, the Peninsular 
miscellaneous lands, the Alameda lands, the rights of way and struc- 
tures, and the finding as to the necessary amount of working capital. 
The valuation placed on the reservoir lands seems somewhat fanciful 
and arbitrary, but I would not feel warranted in making a reduction 
that would make a difference in the final outcome of the case. The 
valuations placed on the other properties call for special consideration. 

[2] First. As to the Merced watershed lands: Merced Lakes, con- 
taining an area of 336 acres, furnish at present a part of the city water 
supply. During the year 1913 the total water supply of the city from 
all sources was 39.7 million gallons daily, or 88 gallons per capita. 
Of this total 3.4 million gallons daily, or less than one-tenth of the 
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whole, was taken from the lakes in question. In addition to the own- 
ership of the lakes the plaintiff owns 2,482.71 acres of adjacent water- 
shed lands. The parties are not agreed as to the necessity for main- 
taining this watershed. The watershed lands are situated from 4% 
to 7 miles from the civic center of the city, and are separated from the 
city by the range of hills dominated by the Twin Peaks, The lands 
are chiefly valuable for residential purposes, and the plaintiff contends 
that they cannot be safely used for these purposes so long as the 
water of the lakes is used for domestic purposes; that it will be 
necessary to abandon the use of the lakes as a source of supply for 
domestic purposes at an early date, and that thereafter the lake water 
will only be used in case of emergency. The defendants, on the other 
hand, contend that the maintenance of this watershed is unnecessary ; 
that the water of the lakes can he adequately protected from pollution 
by the maintenance of a narrow margin or strip of land around the 
lakes. The master found that the maintenance of the watershed was 
necessary to protect the water of the lakes against pollution as long as 
the lake water is used for domestic purposes, and in that conclusion 
I cohctu". The question remains, however, what valuation should be 
placed upon these lands for rate-making purposes ? The master found 
that the market value of the lands in the year in question was $5,532,- 
231.50, but that for rate-making purposes the value was only $3,242,- 
160, as already indicated. Both parties have excepted to the valuation 
thus fixed, the plaintiff contending for the full market value, the de- 
fendants insisting upon a still further reduction. Manifestly these 
watershed lands are not worth their full market value for rate-making 
or water-supply purposes; for if the lands are placed at their full 
market value of approximately five and one-half milUon dollars, and 
there is then added thereto the sum of $336,000, the value placed on 
the lakes for reservoir purposes, and the further sum of $315,000, the 
value placed upon the water rights in the lakes, the result is a capital 
investment of upwards of $6,000,000 for lands, reservoirs, and water 
rights, furnishing less than one-tenth of the total water supply of the 
city. It must be at once apparent that no such valuation can be con- 
sidered or accepted. What valuation should, then, be adopted? In 
my opinion, the valuation fixed by the master is too high and unwar- 
ranted. If we accept his valuation of almost three and a quarter million 
dollars as of December 31, 1913, and add thereto the valuation placed 
on the lakes for reservoir purposes, and on the water rights in the 
lakes, we still have a capital investment of almost $4,000,000 for lands, 
reservoirs, and water rights, furnishing less than one-tenth of the 
total water supply, and this without dams, conduits, pipe lines, and 
all that goes to make up a complete system. In other words, on this 
basis the company would hiive upwards of $40,000,000 invested in 
lands, reservoir sites, and water rights alone, or more than the value 
of its entire system as found by the master. For the purposes for 
which these lakes and watershed lands are used, they are of no greater 
value than the lands and reservoir sites which go to make up the bal- ' 
ance of the system. Indeed, they are perhaps of less value, because of 
the somewhat doubtful quality of the water furnished from this source. 
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If the use of these lands was necessary or indispensable to the main- 
tenance of the system, a different question would be presented; for 
in that event the plaintiff would probably be entitled to a reasonable 
return on their full market value, whatever that value might be. But 
these lands are not indispensable to the maintenance of the system, and 
for water-supply and rate-making purpo^s are worth only the reason- 
able cost of obtaining an equivalent supply from an alternative source, 
which is conceded to be accessible. If it be said that the company is 
entitled to a reasonable return on the full value of these lands until 
water can be brought in from an alternative source, the answer is that 
practically the same conditions have existed for a long period of years, 
and the necessity for a change should have been anticipated and the 
change provided for. For thesfe reasons I am of opinion that there 
should be a further deduction of $1,500,000 from the value of these 
watershed lands. 

Second. As to the value of water rights. The master found that 
these water rights had a value of $90,0(X) per million gallons daily for 
the years 1913-14 and 1914-15 and a somewhat lesser value for the 
earlier years. If the water supply owned and controlled by the plain- 
tiff was drawn from a stream or other definite source, I am not pre- 
pared to say that this valuation is excessive or unsupported by the tes- 
timony. !^ut the San Francisco water supply is peculiar in this re- 
spect. As said by the master : 

*'Thepe Is no need of detailed description of the works. Unlike other locali- 
ties, where water Is available in adequate quantities from nearby rivers or 
lakes, San Francisco must rely chiefly upon the collection and storage of the 
winter flood waters of distant streams, whose flow largely diminishes or dls^ 
appears during our rainless summers. This has required, in addition to the 
usual engineering structures needed for the diversion and distribution of 
water, the provision of large areas for lmix>undlng reservoirs, surrounding 
watershed lands to prevent habitation and its resulting pollution, and water 
rights to assure the ability to divert the water elsewhere." 

Under such circumstances, to allow the company the full value of 
watershed and storage reservoirs, and add thereto the \ralue of the 
water when collected and stored, is to place a double burden on the 
rate payers. The plaintiff is undoubtedly entitled to the full value of 
its storage facilities, but in addition to this it is only entitled to the fair 
value of the water rights in their natural state. And I am far from 
convinced that these winter flood waters flowing wildly to the bay and 
sea are worth $90,000 per million gallons daily, or even a small part 
of that sum. Of course all the water rights of the plaintiff are not 
of this character, but, making due allowance for its claims of every 
kind, I am of opinion that $1,500,000 should be deducted from the 
value of the water rights as found or fixed by the master. 

Third. The next item is for construction cost of the Calaveras dam. 
The facts in relation to this partially constructed dam are these : Con- 
struction work commenced about 1910, or at least the first item of 
construction cost appears in the findings of the master for the year 
1910-11. The master found that the dam should be completed some 
time during the present year or next year, unless construction work 
is delayed by the present war or other causes. When completed the 
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reservoir resulting from the construction of the dam will furnish forty- 
five million gallons daily to the city water supply, or more than the 
entire supply for any of the years in controversy here. The items al- 
lowed for this dam in the several years are, m round numbers, as 
follows : 

1910-11 $113,000 00 

191 1-12 154 ,000 00 

1912-13 197,000 00 

1913-14 514,000 00 

1 914-15 672,000 .00 

These several items are made up of the cost of preliminary investiga- 
tions, engineering, construction work, and interest It is conceded that 
these several sums were actually expended, and that the construction 
of the dam is a necessary addition to the water system ; but it is like- 
wise conceded that for the years now in controversy the dam added 
nothing to the city water supply. For this latter reason the defend- 
ants contend that the money thus expended should be omitted from 
.property values for rate-making purposes. The plaintiff is entitled 
to a reasonable return upon its invested capital, and whether it re- 
ceives that return from time to time as money is expended in the ac- 
quisition of property or in the construction of works, or whether it 
receives a higher rate of return when the worics are completed and in 
use, to make up for interest and other charges during construction, is 
a matter of form rather than of substance. Perhaps the rule adopted 
by the master is the more equitable, because it obviates the necessity 
for any considerable increase in rates in any given year. The chief 
importance of the itejcns, as I view them, is the bearing they have on 
the next item to be considered by the court, namely, the going con- 
cern value. I will therefore allow the items to stand, stating, as I did 
in regard to reservoir values, that their omission will not change the 
final result. , 

Fourth. The next item is the going value, or going concern value, 
of the plant or system, fixed by the master at $3,400,000. Such value 
is defined by the Supreme Court in Des Moines Gas Co. v. Des Moines, 
238 U. S. 153, 165, 35 Sup. Ct. 811, 815 (59 L. Ed. 1244), as the value 
which inheres in a plant where. its business is established as distin- 
guished from one which has yet to establish its business. In further 
discussing the question in that case the court said : 

"That there is an elemeot of value in an assembled and established plant, 
doing business and earning money, over one not thus advanced, is self-evi- 
dent This element of value is a property right, and should be considered in 
determining the value of the property, upon which the owner has a right 
to make a fair return when the same is privately owned, although dedicated 
to public use. Sach case must be controlled by its own circumstances, and 
the actual question here is: In view of the facts found, and the method of 
valuation used by him, did the master sufficiently include this element in 
determining the value of the property of this company for rate-making pur- 



"Included in going value, as usually reckoned, is the investment necessary 
to organizing and establishing the business which is not embraced in the 
value of its actual physical property. In this case what may be called the in- 
ception cost of the enterprise entering into the establishing of a going concern 
had long since been incurred. The present company and its predecessors had 
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long carried on business In the city of Des Moines, under otiier ordinances, and 
at higher rates than the ordinance in question established. For aught that ap- 
pears in this record, these expenses may have been already compensated in 
rates charged and collected under former OFdlnanceo. As we have said, every 
presumption Is in favor of the legitimate exercise of the rate-making power, 
and it is not to be presumed, without proof, that a company is under the neces- 
sity of making up losses and expenditures Incidental to the experimental 
stage of its businesa" 

It appears from the record that for a g^eat many years last past 
the plaintiff has wisely anticipated its future needs, and has acquired 
property and rights long before there was an actual necessity there- 
for, and long before such property or rights were put in actual use, I 
also think it sufficiently appears that the value of the property and 
rights thus acquired was added to the value of the plant or system at 
the earliest opportunity, and that later rates were based thereon. At 
least there is nothing in the record to indicate the contrary. And the 
plaintiff now asserts the right to have the value of works under con- 
struction added to the value of the system, and to collect returns there- 
on, long before the works are actually completed or put in use, and we 
have a right to assume that the same course has been pursued in the 
past. For instance, in the case of the Calaveras dam, under the find- 
ings of the master the rates of the company will be based in part on 
money invested in the construction of the dam for many years before 
the dam is completed or put in use, and long before the rate payers 
derive any benefit therefrom. In the light of this practice, is it just 
or proper to add another percentage to the cost of the dam when put 
in actual use on the theory that it is then a going concern? It may 
be urged that the present value of the plaintiff's property does not de- 
pend upon past practices, and that such past practices cannot be taken 
into consideration, but, as said by the Supreme Court, every case is 
controlled by its own circumstances, and, under the circumstances dis- 
closed by this record, I feel that past practices are a safer and more 
equitable guide than dogmatic theories and assumptions not justified 
by the record. No doubt the company has sustained losses by way of 
interest on investments in property and in construction work before 
receiving returns thereon, and probably losses in preliminary investi- 
gations and in establishing its business which have not been fully com- 
pensated for as operating expenses or otherwise ; but, in view of all 
the circumstances, I deem the allowance of the master excessive, and 
deduct therefrom the sum of $2,0(X),0(X). 

Fifth. Reference has already been made to the Pleasanton Ranch 
lands. For many years the company owned land in the vicinity of 
these lands, and pumped water for the system from the underlying 
gravel. These pumping operations lowered the water table under ad- 
joining lands to such an extent that some time prior to the year 1912 
the company was threatened with litigation by adjoining landowners. 
To avoid injunction suits or actions for damages, or perhaps both, 
the company deemed it advisable to purchase the lands outright and 
did so about the latter year. It thus acquired approximately 4,500 
acres of land, at a cost of approximately $1,500,(XX). The value of 
these lands was included by the master in the rating base, and to such 
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inclusion the defendants have excepted. I am inclined to the opinion 
that the exception is well taken. However desirable the acquisition 
of these lands may have been from a business standpoint, the fact re- 
mains that they are not necessary to the maintenance of the system, 
and are not used or useful in connection therewith. It seems to me 
that the correct basis would be to ascertain as nearly as possible the 
value of the right or interest in these lands which is actually used for 
public purposes, and base the rate of return on that valuation. How- 
ever, the master has allowed nothing for the water rights from these 
lands, and the rents and profits, amounting to about $40,000 annually 
at the time of the trial, have been accounted for as a part of the reve- 
nues of the system; and if the court should now undertake the diffi- 
cult task of determining the value of the right or interest actually used 
f or.public purposes, and base the returns thereon, after deducting from 
the net revenues the rentals accounted for^ the difference would be 
inconsiderable ; at least, the difference would not be determinative of 
the case. 

[3] Sixth. The master found that the plaintiff was entitled to a re- 
turn of 7 per cent, on its invested capital during the several years in 
controversy here. If this is to be deemed a mere finding that such a 
rate of return was fair and reasonable as between the company and 
the water consumers, I have no comment or criticism to make. If, on 
the other hand, it is to be deemed a finding or conclusion that any 
less rate of return was confiscatory and violative of the G^nstitution 
of the United States, I must dissent therefrom. This court has no 
jurisdiction to Review the action of the board of supervisors in the 
matter of fixing rates, and no jurisdiction to enjoin the enforcement 
of rates which are lower than the court itself would fix after full 
investigation. Any such attempt on the part of the court would be 
usurpation in its worst form. In Spring Valley Water Works v. San 
Francisco, 82 Cal. 286, 22 Pac. 910, 1046, 6 L. R. A. 756, 16 Am. 
St. Rep. 116, the court said: 

"When the Constitution proTldes for the fixing of rates or compensation, it 
means reasonable rates and just compensation. To fix such rates and com- 
pensation is the duty and within the Jurisdiction of the board. To fix rates 
not reasonable or compensation not Just la a plain violation of its duty. 

"But the courts cannot, after the board has fully and fairly investigated 
and acted, by fixing what it believes to be reasonable rates, step in and say 
its action shall be set aside and nullified because the courts, upon a simihir 
investigation, have come to a different conclusion as to the reasonableness of 
the rates fixed. There must be actual fraud in fixing the rates, or they must be 
so palpably and grossly unreasonable and unjust as to amount to the same 
thing." 

This language was quoted with approval by the Supreme Court in 
San Diego Land Co. v. National City, 174 U. S. 739, 750, 19 Sup. 
Ct. 804, 810 (43 L. Ed. 1154), and in the same case Mr. Justice Harlan 
said: 

*'But it should also be remembered that the judiciary ought not to interfere 
with the collection of rates established under legislative sanction, unless they 
are so plainly and palpably unreasonable as to make their enforcement equiva- 
lent to the taking of prc^crty for public use without such compensation as 
under aU the drcumstancea is just both to the owner and to the public; that 
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is, Judicial interference sliould never occur unless tbe case presents, clearly and 
beyond all doubt, sucb a flagrant attack upon the rights of property under the 
guise of regulations as to compel the court to saj' that the rates prescribed 
will necessarily have the effect to deny Just compensation for private ^ijpertj 
taken for the public use." 

[4] Cases may doubtless be found in which trial courts have found 
that public service corporations were entitled to a return of 7, or even 
as high as 8, per cent, on the capital invested in certain enterprises ; 
but I have found no case where the court has held that a less rate of 
return than 7 per cent, is confiscatory or violative of the Ccmstitution. 
A return of 6 per cent, was appwoved hy the Supreme Court in Will- 
cox V. Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, S3 L. Ed. 
382, 48 L. R A. (N. S.) 1134, 15 Ann. Cas. 1034, and I think the 
concensus of opinion favors the view that such a rate of return is not 
confiscatory or violative of the Constitution. In Stanislaus County v. 
San Joaquin & K. R. C. & I. Co., 192 U. S. 201, 213, 24 Sup. Ct. 241, 
246 (48 I,. Ed. 406), the court had under consideration a California 
statute fixing the net aimual receipt or return for furnishing water 
at not less than 6 nor more than 18 per cent, based on the toIuc of 
the property used and useful. And in discussing the validity of such 
a statute the court said : 

"It is not confiscation, nor a taking of property without due process of law, 
nor a denial of the equal protection of the laws, to fix water rates so as to 
give an income of 6 per cent, upon the thCTi value of the property actually used, 
for the purpose of supplying water as provided by law, even though the oonv- 
pany had prior thereto been allowed to fix rates that would secure to it 1% per 
cent a month income upon the capital actually invested in the undertaking. 
If not hampered by an unalterable contract, providing that a certain compen- 
sation should always be received, we think that a law which reduces the 
compensation theretofore allowed to 6 per cent upon the present value of the 
property used for the public is not unconstitutional. There is nothing in the 
nature of confiscation about it" 

The reasonableness of a return depends in a measure on local con- 
ditions, on the risks assumed, and other considerations. But it is a 
matter of common knowledge that interest rates vary almost as much 
in the same locality at different times as they do in different localities 
at the same time, and in an enterprise of this magnitude the question 
of locality, while entitled to consideration, is not controlling. At 
least, the Supreme Court did not so consider it in the case just cited 
arising in the same state. For these reasons I am of opinion that a 
return of as high as 6 per cent, on the invested capital or value of 
property devoted to the service of the public is not confiscatory, and 
violates no constitutional right of the plaintiff. 

After a most careful and painstaking examination of the voluminous 
record before me, I do not feel that I would be warranted in making 
other or further changes in the master's report. Perhaps I might al- 
low an item here or disallow an item there; but the changes would be 
inconsequential and of doubtful propriety. As said by the court in 
Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, 669, 32 Sup. 
Ct 389, 390 (56 I.. Ed. 594): 

"An adjustment of this sort under a power to regulate rates, has to steer 
between Scylla and Gharybdis. On the one side if the franchise is taken to 
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mean tliat the most profitable return that oould he got, free from oompetition, 
is protected by the Fourteenth Amendment, then the power to regulate is 
null. On the other hand, if the power to regulate withdraws the protection of 
the amendment altogether, then the property is nought This is not a matter 
of economic theory, but of fair Interpretation of a bargain. Neither extreme 
can have been meant A midway between them must be met" 

In the course of the opinion I have not referred to the voluminous 
exceptions taken, and this for obvious reasons. The exceptions re- 
served by the defendants are more than 100 in number, with subheads 
and subdivisions, and cover 57 closely t)rpewritten pages. Many of 
the exceptions relate to reasons assigned by the master for his con- 
clusions rather than to his findings on ultimate or material facts. Suf- 
fice it to say that in so far as the findings here made differ from the 
findings of the master the exceptions are sustained, but in all other 
respects the exceptions on the part of the defendants are overruled. 
Certain exceptions were reserved by the plaintiff, but all save one have 
been sufficiently answered. The plaintiff owns rights of way through 
Mt. Olivet, Cypress Lawn, Greenlawn, and Woodlawn cemeteries. The 
testimony tends to show that lands in these cemeteries are worth from 
$1 to $1.50 per square foot for burial purposes. The plaintiff insists 
that the rights of way through these cemeteries should be valued on 
that basis. In that conclusion I cannot agree. No such price was 
paid for the rights of way, and the mere presence of the cemeteries 
adds nothing to their. value for water supply purposes. Certainly the 
fortuitous fact that pipe lines pass through these cemeteries adds noth- 
ing to the value of the system as a whole, and affords no reason why 
water rates should be based on the price the citizen is willing or com- 
pelled to pay for the six feet of earth that will mark his last resting 
place. 

Much has been said by counsel representing the city about the 
original cost theory and its adoption by the California Railroad Com- 
mission. In answer to that argument it need only be said that the 
theory thus advocated has been repudiated time and again by the Su- 
preme Court of the United States and the question is not an open one. 

It remains to apply the conclusions thus announced to the facts of 
the several cases. Fortunately the court is relieved from one of the 
chief difficulties which usually arise in cases of this kind; that is, 
the return that may be expected under the regulations in question. No 
such difficulty can arise here, because the ordinance for each year ex- 
pired with the year, the rates have already been collected, and the re- 
turn is a mere matter of computation. The valuation fixed by the mas- 
ter varies from $32,900,000 in 1907-<8 to $39,000,000 in 1913-14 and 
1914-15. The net revenue varies from $696,648.74, or 2.1 per cent., 
in 1907-08, to $1,654,589.87, or 4.24 per cent, in 1914-15. The high- 
est rate of return was therefore during the last year, and, if the or- 
dinance for that year is declared noncompensatory and void, the same 
conclusion must follow in each of the earlier cases as a matter of 
course. The valuation for the year 1914-15 has been reduced from 
$39,000,000 to $34,000,000. A net return of 6 per cent, on that val- 
uation is $2,040,000, or approximately $385,000 in excess of the or- 
dinance rates. During each of the years in question a temporary re- 
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Straining order was granted by the court, and the plaintiff was per- 
mitted to and did collect approximately 15 per cent in excess of the 
ordinance rates. The actual net return during the year 1914-15, with 
this 15 per cent, added, was $2,011,903.97, or less than 6 per cent on 
the valuation as found and fixed by the court. For these reasons I 
feel constrained to hold that each and all of the several ordinances are 
violative of the Constitution of the United States, and therefore void. 
Let decrees be entered accordingly. 
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A. B. DICK OO. v. UNDERWOOD TYPEWRITER OO., Inc. (Circuit 
Court of Appeals, Second Circuit May 2, 1918.) No. 234. Appeal from 
the District Court of the United States for the Southern District of New 
York, BUI In equity by the A* B. Dick Company against the Underwood 
Typewriter Company, Inoorpoi^ted. From a decree (246 Fed. 309), in part 
for complainant and in part for defendant, defendant appeals. Decree af- 
firmed. Arthur v. Briesen, Hans v. Briesen, and Fred A. Klein, all of New 
York City, for appellant. Samuel Owen Edmonds, of New York City (J. 
Edgar Bull, of New York City, of counsel), for appellee. Before WARD, 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed, with costa 



CHARLES W. LEWIS TOWING & LIGHTERAGE 00. ▼. CORBIN et al. 
(Circuit Court of Appeals, Fourth Circuit April 19, 1918.) No. 1590. Ap- 
peal from the District Court of the United States for the District of Mary- 
land, at Baltimore; John C. Rose, Judge. Action by Catherine E. Corbin, In- 
dividually and as mother and next friend of Roy A. Corbin, and another, 
against the Charles W. Lewis Towing & Lighterage Company. Judgment 
for plaintiffs, and defendant appeals. Affirmed. William C. Coleman, of 
Baltimore, Md. (Semmes, Bowen & Semmes, of Baltimore, Md., on the brief), 
for appellant George T. Mister and Harry B. Wolf, both of Baltimore, Md., 
for appellees. Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This is an appeal in admiralty from a decree of 
the District Court of the United States for the District of Maryland. A 
collision occurred on the 2d of June, 1916, between the tjag J. W. Thompson 
and the launch Dreamland, in the waters of Curtis creek, in the District of 
Maryland. In consequence of the collision one Roy Corbin, who was a pas- 
senger on the Dreamland, was thrown Into the water and drowned. There- 
upon this proceeding was brought on behalf of his wife and child against 
the owners of both the tug Thompson and the launch Dreamland, and by the 
decree of the District Court it was fo\uid that the casualty was due solely 
to the negligence of the tug J. W. Thompson, which was owned by the appel- 
lant herein, and damages decreed against appellant in favor of the libelant. 
The assignments of error are very general in character, but practically the 
only question argued before the court and discussed under these assignments 
of error was whether or not the launch Dreamland was also, guilty of neg- 
ligence, so as to require that the damages awarded should be divided be- 
tween the owners of the J. W. Thompson and the owners of the launch 
Dreamland. This is a conclnedon of fact, which was decided by the District 
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Jadge, who heard all the witnesses and took all the testimony, adveirsely to 
the appellant& Upon consideration of the whole testimony, we do not find 
that the conclusion of the learned judge, who tried the cause below and 
heard the testimony, can be said to be manifestly against the evidence on 
the question of fact inyolved as to the concurring negligence of the launch, 
but that as a whole there is sufficient evidence to support it, and the decree 
below is accordingly affirmed. Affirmed. 



HILLS ▼. HAMILTON WATCH CX). (Circuit Court of Appeals, Third 
arcuit May 25, 1918.) No. 2353. Appeal from the District Court of the 
United States for the Eastern District of Pennsylvania ; Oliver B. Dickinson, 
Judge. Suit by Edward R. Hills against the Hamilton Watch Company. 
From a decree dismissing the bill (248 Fed. 499), plaintiff appeals. Affirmed. 
Cyrus N. Anderson, of Philadelphia, Pa., and Max W. Zabel, of Chicago, 111., 
for appellant Charles J. Williamson, of Washington, D. C, and William 
Steell Jackson, of Philadelphia, Pa. (CJharles L. Miller, of Lancaster, Pa., of 
counsel), for appeUee. Before BUFFINGTON, McPHERSON, and WOOL- 
LEY, Circuit Judges. 

PER CURIAM. We do not think it necessary to discuss again the ques- 
tions that the District Court has already considered at length. 248 Fed. 499. 
The patent has expired, and nothli^g is now involved, except the right to an 
account. Accordingly we express no opinion concerning laches or validity; 
it is enough to say that we do not find infringement. On this point we regard 
the prior art as limiting the patent so narrowly that the defendant is free 
to use the two barrels that have been attacked. 

The decree is affirmed. 
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